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PREFACE  TO   SECOND  EDITION 

The  development  during  the  past  six  years  of  the  law  upon 
the  subjects  examined  in  this  treatise  has  rendered  a  new 
edition  necessary.  This  development  has  been  most  marked 
in  the  law  relating  to  legislation  against  combinations,  and  the 
last  six  chapters  which  embrace  this  subject  have  been  almost 
wholly  rewritten.  Consequently,  while  the  section  arrange- 
ment of  the  first  edition  has  been  elsewhere  retained,  it  has 
been  found  necessary  to  abandon  it  in  those  chapters.  Refer- 
ences to  the  first  edition,  therefore,  apply  to  this  edition  in  all 
but  the  last  six  chapters. 

The  purpose  of  this  treatise  is  to  examine  exhaustively  a 
limited  number  of  important  subjects.  Only  in  so  far  as  it 
may  furnish  the  practitioner  adequate  information  concerning 
the  law  existing  upon  any  of  the  phases  of  those  subjects  does 
it  fulfil  its  purpose. 

W.  C.  N. 
New  York, 

October  28,  1908 
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PREFACE   TO   FIRST   EDITION 

The  modern  tendency  of  business  is  toward  concentration  and 
cooperation  instead  of  competition.  The  modern  instrument 
of  business  is  the  corporation.  The  development  of  the  tend- 
ency through  the  instrument  has  resulted  in  the  joining  together, 
in  varying  forms,  of  corporate  entities  and  properties.  Cor- 
porate conjunction  involves  intercorporate  relations,  and  the 
legal  questions  growing  out  of  these  relations  furnish  the  subject- 
matter  of  this  treatise. 

The  preparation  of  the  first  four  parts  of  this  work  has  been 
a  process  of  amphfication ;  of  the  last  part,  a  process  of  reduc- 
tion. The  conjunction  of  corporate  entities  through  consoli- 
dation, of  corporate  properties  through  sales  and  leases,  and 
the  concentration  of  corporate  control  through  holding  shares, 
are  outlined  in  general  treatises  upon  corporation  and  railroad 
law.  The  material  for  the  development  of  the  subjects,  in  a 
manner  commensurate  with  their  importance,  has,  however, 
only  been  found  through  a  systematic  examination  of  original 
sources. 

The  law  governing  combinations  of  corporations  is  more 
accessible,  but  less  adaptable.  The  value  of  a  mass  of  ap- 
parently conflicting  decisions  appears  only  when  it  is  reduced 
to  principles.  In  collecting  the  cases  much  assistance  has 
been  derived  from  the  general  treatises  upon  monopolies  and 
similar  subjects.  Especial  acknowledgment  is  due  to  Mr. 
Eddy's  valuable  work  upon  combinations  of  labor  and  capital 
("Combinations"),  although  its  underlying  theory  that  a  com- 
bination of  capital,  to  be  unlawful,  must  be  a  conspiracy,  is 
essentially  different  from  that  of  the  present  treatise.  The 
theory  of  this  treatise  is  that  the  validity  of  a  combination 
depends  upon  considerations  of  public  policy.  Rules  of  public 
policy  are  formulated,  and  an  attempt  is  made  to  deduce  from 
the  cases  collected  principles  of  general  application.     No  con- 
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sideration  is,  however,  given  to  labor  combinations  and  other 
subjects  examined  in  the  general  treatises. 

The  statutes  of  all  the  American  States  and  many  English 
statutes,  governing  the  various  relations  of  corporations,  are 
collected  in  footnotes;  and  the  cases,  where  numerous,  are 
arranged  under  the  names  of  the  respective  States.  By  this 
plan,  it  is  believed  that  the  statute  and  case  law  of  each  State 
may  be  readily  found. 

With  hardly  a  single  exception,  each  citation  has  been  care- 
fully verified  with  the  original  report,  the  date  of  the  opinion 
inserted,  and  parallel  references  added. 

A  treatise  of  this  nature,  prepared  amid  the  distractions 
incident  to  the  performance  of  other  duties,  cannot  be  free 
from  fault.  But  while  the  conclusions  may  not  always  follow 
from  the  premises,  and  the  theories  may  have  no  foundation 
at  all,  it  is  hoped  that  the  work  will  be  found  accurate  in 
stating  and  referring  to  the  decisions  of  the  courts.  And 
whatever  measure  of  accuracy  it  may  possess  is  due,  in  no 
inconsiderable  degree,  to  the  diligence  of  Mr.  Frank  L.  McGuire, 
of  the  New  London  (Conn.)  bar,  who  has  verified  the  references 
and  prepared  the  Table  of  Cases. 

W.  C.  N. 
Lyme,  Connecticut, 
September  1,  1902. 
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INTERCOEPOEATE   EELATIONS 


INTERCORPORATE    RELATIONS 


PRELIMINARY 


§  1.  A  corporation  is  an  artificial  person  created  by  law 
having,  within  the  limits  of  its  chartered  powers,  the  rights  of 
a  natural  person  in  the  transaction  of  business.  It  is  governed 
by  the  general  rules  of  law  relating  to  rights  of  property,  con- 
tracts and  torts  which  apply  to  individuals.  Its  relations 
with  other  corporations,  as  persons,  are  essentially  the  same  as 
the  relations  of  natural  persons. 

A  corporation  is  something  other  than  a  person.  It  pos- 
sesses the  property  of  immortality  —  the  capacity  of  perpetual 
succession  —  and  may  act  with  certainty  in  reference  to  the 
future.  Its  possibilities  of  material  development,  through  the 
increase  and  disposition  of  shares,  may  be  as  unlimited  as  its 
duration.  Its  methods  of  control  and  management  are  regu- 
lated by  rules  applicable  to  it  alone.  While  the  relations  of 
corporations  with  each  other  as  persons  are  like  those  of  indi- 
viduals, the  relations  of  corporations  as  corporations  are  essen- 
tially different.  The  welding  of  several  corporations  into  one, 
the  selling  and  leasing  of  corporate  franchises,  the  acquiring 
of  controlling  stock  interests,  the  combining  of  corporate 
properties  —  all  are  governed  by  principles  of  law  either 
inapplicable  or  applying  in  different  degree  to  the  relations  of 
individuals. 

Intercorporate  relations  of  this  character  grow  out  of  a 
variety  of  processes  which  may  be  classified  as  follows: 

I.  The  union  of  stockholders,  properties  and  franchises  of 
several  corporations  in  a  single  corporation  —  consolidation. 

II.  The  absolute  transfer  of  the  franchises  and  property  of 
one  corporation  to  another  —  sale. 
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§   2  INTERCORPORATE    RELATIONS 

III.  The  transfer  for  stated  payments  of  the  franchises  and 
property  of  one  corporation  to  another  in  perpetuity  or  for  a 
term  of  years  —  lease. 

IV.  The  acquisition  by  one  corporation  of  shares  of  the  capi- 
tal stoclc  of  another  —  corporate  stockholding,  which  becomes 
control  when  a  majority  of  the  shares  is  acquired. 

V.  The  cooperation  of  several  corporations  to  accompUsh  a 
given  purpose  — combination. 

§  2.  The  consolidation  of  corporations  is  chiefly  exempli- 
fied by  railroad  companies  and,  to  a  far  less  degree,  by  other 
gwasz-public  corporations,  where  the  transmission  of  the  fran- 
chise is  of  essential  importance,  and  where  the  statutory  method 
of  effecting  such  transfer  must  be  strictly  followed. 

The  consolidation  of  railroad  companies,  occasioned  by  their 
peculiar  nature  and  use,  has  been  taking  place  for  a  long  time. 
In  their  early  days,  the  extraordinary  powers  granted  to  them 
—  the  right  to  condemn  lands,  take  tolls  and  exclude  all  other 
cars  from  their  tracks '  —  and  their  constantly  developing 
necessity  to  the  Ufe  of  the  people,  led  the  legislatures  to  jealously 
guard  the  granting  of  authority  to  transfer  the  powers  so  in- 
trusted. But  it  soon  became  apparent  that  the  uniting  of 
short  connecting  roads  into  through  lines  brought  about  in- 
creased facilities  for  travel  and  lower  rates,  and  authority  to 
consolidate  came  to  be  granted  by  special  laws  in  particular 

^  But  in  the  very  earliest  days  of  Economic  principles,  however,  soon 
railroadcompanies,  they  were  regarded  changed  the.se  early  views.  While  in- 
both  in  England  and  this  country  as  dependent  carriers  might  possibly 
merely  owners  of  roads  upon  which  have  been  able  to  furnish  cars  for  the 
rails  were  placed,  and  upon  which  all  transportation  of  goods  upon  the  rail- 
persons  had  a  right  to  operate  their  roads,  it  was  quite  a  different  matter 
vehicles  upon  payment  of  tolls.  The  to  obtain  the  motive  power.  Few 
railroad  was  considered  a  public  high-  carriers  or  shippers  required  or  could 
way  for  independent  carriers.  Thus  afford  a  locomotive.  Trains  run  by 
the  charter  of  the  Ithaca  and  Oswego  different  managements  upon  the  same 
railroad,  granted  in  1828,  provided  road  would  be  dangerous.  Inde- 
that  "all  persons  paying  the  toll  pendent  carriers  could  not  serve  the 
aforesaid  may,  with  suitable  and  pubUc  with  facility  nor  without  duph- 
proper  carriages,  use  and  travel  upon  cation  of  expense.  Safety,  conven- 
said  railroad."  Still  it  was  usual  ience  and  economy  compelled  the 
to  authorize  the  railroad  company  to  railroad  company  to  exclusively 
act,  with  others,  as  a  carrier  upon  its  operate  its  own  road, 
own  road.  But  it  had  no  such  right 
without  special  authorization. 
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cases.  Special  acts  were  followed  by  general  laws  until,  at  the 
present  time,  the  public  policy  of  nearly  all  the  States,  as  indi- 
cated by  their  statutory  provisions,  is  in  favor  of  the  con- 
solidation of  connecting  railroads  which  are  neither  competing 
nor  parallel.  Under  this  policy  railroad  consoHdations  have 
taken  place  in  constantly  increasing  numbers.  The  greater 
companies  have  absorbed  the  smaller  roads;  the  local  roads 
have  been  united  into  the  through  line;  the  through  hne  has 
become  a  part  of  the  railway  system. 

§  3.  The  relation  of  vendor  and  vendee  between  corpora- 
tions as  constantly  arising  in  the  ordinary  transaction  of 
business,  is  manifestly  governed  by  general  legal  principles 
applicable  both  to  individuals  and  corporations.  But  while  an 
individual  without  restraint  may  sell  and  dispose  of  all  his  prop- 
erty, the  right  to  sell  all  its  assets  and  render  itself  incapable  of 
performing  the  functions  for  which  it  was  created  exists  in  a 
quasi-puhlic  corporation  only  when  expressly  conferred  by 
legislative  authority,  and  may  be  exercised  by  a  strictly  private 
corporation  only  by  the  unanimous  consent  of  its  stockholders 
or  as  a  means  of  liquidation. 

The  sale  of  corporate  property  for  stock  in  the  purchasing 
corporation  —  a  familiar  process  in  modern  industrial  enter- 
prises —  involves  not  only  the  power  of  the  vendor  corporation 
to  take  the  stock,  but  the  right  of  its  minority  stockholders 
to  object  to  the  embarkation  of  corporate  assets  in  new  adven- 
tures. 

The  sale  of  corporate  franchises,  especially  those  of  railroad 
companies,  has  been  illustrated  most  frequently  by  judicial 
sales  under  mortgage  foreclosures,  but  as  such  sales  involve 
the  relations  between  a  corporation  and  its  creditors  rather 
than  intercorporate  relations,  they  fall  outside  the  scope  of  this 
treatise. 

Private  sales  of  railroads  have,  however,  not  been  uncommon, 
and  general  statutes  exist  in  many  States  authorizing  the  pur- 
chase by  one  railroad  company  of  the  road  and  franchises  of 
another  forming  a  connecting  or  continuous  line  with  its  own. 
The  result  to  the  public  from  such  a  sale  and  purchase  in  the 
increase  of  facihties  for  travel  is  the  same  as  that  following  a 
consoHdation. 
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§  4.  A  lease  executed  by  one  corporation  to  another  of  a 
portion  of  its  property,  incidental  to  the  transaction  of  the 
business  for  which  it  was  organized,  creates  the  relation  of 
landlord  and  tenant  between  them  and  is  governed  by  the 
general  principles  of  law  applicable  to  that  relation.  A  lease 
by  a  prosperous  corporation,  however,  of  its  entire  property 
constitutes  such  a  departure  from  the  purposes  for  which 
it  was  incorporated  that  it  requires  the  unanimous  consent 
of  its  stockholders;  and  such  a  lease  by  a  faihng  corporation 
can  only  be  justified  when  it  appears  to  be  the  best  method  of 
realizing  upon  the  corporate  assets.  Principles  of  corporation 
law  relating  to  the  powers  of  corporations  and  the  rights  of 
minority  stockholders  may  determine  the  validity  of  such  leases. 

The  practical  results  of  a  consolidation  of  railroads,  the 
increase  in  facilities  for  travel,  the  lowering  of  rates,  the 
establishment  of  the  through  line  or  transcontinental  system 
—  all  the  results  apparent  from  a  point  of  view  outside  the  cor- 
poration —  may  be  as  well  obtained  by  a  lease  of  corporate 
franchises  and  property  for  an  extended  period,  whereby  the 
affairs  of  the  lessor  and  lessee  corporations  are  placed  under 
one  management,  as  by  a  strict  consolidation  according  to  the 
provisions  of  a  consolidation  statute.  The  result  from  a  point 
of  view  inside  the  corporation,  and  the  relations  of  the  cor- 
porations, are,  however,  essentially  different.  In  the  case  of 
a  consolidation  the  two  companies  become,  as  it  were,  part- 
ners in  a  new  enterprise.  In  the  case  of  a  lease  their 
relations  are  contractual  and  their  interests  as  lessor  and 
lessee  are,  to  an  extent,  antagonistic. 

In  determining  the  rights  of  lessor  and  lessee  under  a  lease 
of  railroad  property  and  franchises,  in  the  usual  form,  the 
general  principles  of  law  governing  the  relations  of  landlord 
and  tenant  have  little  applicability.  Such  leases  can  only  be 
executed  by  the  sanction  of  the  legislature.  In  them  pro- 
visions thought  essential  in  ordinary  leases  are  often  omitted. 
A  lease  for  the  usual  term  —  nine  hundred  and  ninety-nine 
years  — is  equivalent  to  a  grant  of  the  fee.  "It  would  carry 
us  to  a  time  as  remote  in  the  future  as  the  time  of  Alfred  the 
Great  is  distant  in  the  past."  ' 

'  Van  Syokel,  J.,  in  Black  v.  Delaware,  etc.  Canal  Co.,  24  N.  J.  Eq.  465  (1873). 
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§  5.  Upon  the  principle  that  a  corporation  may  not  apply 
its  funds  to  objects  other  than  those  defined  by  its  charter,  it 
is  a  general  rule  of  law  that  one  corporation,  in  the  absence 
of  express  statutory  authority,  cannot  hold  stock  in  another 
corporation.  Such  authority,  however,  may  often  be  found  in 
special  charters,  and  appears  in  the  general  laws  of  the  States 
where  most  of  the  great  corporations  are  organized,  and,  under 
such  laws,  corporations  have  been  organized  for  the  special  pur- 
pose of  holding  stock  in  other  corporations. 

Corporations  of  this  nature  are  denominated  "holding 
corporations,''  and  present  a  late  phase  of  corporate  develop- 
ment. During  the  past  ten  years  a  large  part  of  the  practical  — 
as  distinguished  from  the  technical  —  consolidations  which 
have  taken  place  have  been  effected  by  means  of  these  cor- 
porations. 

Where  several  corporations  hold  stock  in  another  corporation, 
or  where  they  are  mutually  interested  in  each  other's  shares, 
a  "community  of  interest"  may  be  said  to  exist.  Where 
one  corporation  purchases  a  majority  of  the  stock  of  another 
company,  it  acquires  control.  The  control  so  acquired  is 
not  consolidation.  Theoretically,  each  corporation  continues 
a  separate  and  distinct  existence.  Practically,  they  act  to- 
gether for  a  common  purpose,  and  the  minority  stockholders 
in  the  controlled  corporation  too  often  have  occasion  to  de- 
mand that  its  affairs  be  managed  in  the  interests  of  its  stock- 
holders and  not  in  the  interest  of  another  company. 

The  peculiar  value  of  the  holding  corporation  to  the  finan- 
cier is  that  by  means  thereof  he  obtains  the  maximum  of 
control  at  the  minimum  of  expense.  By  controlling  one 
corporation  which  holds  control  of  another  he  may  obtain 
practical  control  of  the  latter  at  but  little  more  than  half  the  cost 
of  direct  control. 

§  6.  The  union  of  corporate  properties,  as  distinguished 
from  the  union  of  shareholders  and  franchises,  is  chiefly 
exemplified  in  the  case  of  industrial  corporations.  In  ex- 
ceptional instances  consolidation,  according  to  statutory  pro- 
Aasions,  has  been  effected  by  such  corporations.  Generally, 
as  there  are  no  franchises  to  be  preserved,  only  the  uniting  of 
corporate  properties,  either  by  direct  ownership  or  indirectly 
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through  controlHng  stock  interests,  has  been  attempted.  The 
present  method  of  accomphshing  such  result  has  come  about 
through  a  process  of  evokition.  At  first,  a  simple  association, 
without  community  of  financial  interest,  was  formed  by  corpora- 
tions in  the  same  Une  of  business  for  the  purpose  of  maintaining 
prices  or  Umiting  production.  These  associations  were,  as  a 
rule,  held  by  the  courts  to  be  unlawful  combinations  tending 
to  create  monopohes.  To  meet  these  objections  "trusts  ' 
were  created,  whereby  a  union  of  interests  was  effected  by  the 
depositing  of  stock  of  several  corporations  in  the  hands  of 
a  trustee  for  a  common  purpose.  "Trusts"  in  their  turn 
were  held  to  be  unlawful  combinatioas,  as  well  as  repugnant 
to  elementary  principles  of  corporation  law,  and  finally  the 
present  method  was  evolved  of  forming  a  purchasing  or  hold- 
ing corporation  to  acquire  the  property  or  stock  of  the  several 
corporations. 

The  association  of  industrial  corporations,  by  whatever 
means  accomplished,  has  been  induced  by  the  constantly  in- 
creasing tendency  in  modern  business  life  toward  a  unification 
of  interests  and  concentration  of  control.  This  tendency,  while 
of  somewhat  recent  inception,  has  developed  with  phenomenal 
and  startling  activity  in  America  during  the  last  decade. 
Manufacturing  and  mercantile  corporations  of  great  magnitude 
throughout  the  United  States  have  been  united  into  greater 
companies  covering  wider  fields,  and  these,  in  turn,  have  been 
combined  into  vast  aggregations  of  capital  controlling  whole 
branches  of  industry. 

The  principles  of  law  governing  combinations  of  corpora- 
tions are  similar  to  those  controlling  combinations  of  individ- 
uals. In  the  test  of  threatened  injury  to  the  public,  howe\'er, 
the  danger  of  a  combination  may  lie  in  its  corporate  charac- 
ter. The  real  menace  of  the  huge  corporate  combination  hes 
in  its  enormous  collateral  and  inherent  power  —  for  evil  or 
good  —  which  no  individual  or  combination  of  individuals, 
as  such,  could  ever  possess.  That  many  combinations  have 
not  worked  injuriously  to  the  interests  of  the  public  is 
unquestionably  true;  that  many  others,  from  an  economic 
standpoint  are  essentially  vicious,  cannot  be  denied.  All 
combinations  should  be  controlled  and  regulated.     The  extent 
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to  which  they  should  be  suppressed  presents  the  serious  problem, 
legal  as  well  as  economic. 

The  validity  of  a  combination  depends  broadly  upon  whether 
it  is  prejudicial  to  the  public  welfare  —  whether  it  is  contrary 
to  public  policy.  But  public  policy  in  its  very  nature  is  un- 
certain and  fluctuating.  No  definite  standard  can  be  fixed 
unless  rules  of  public  policy  can  be  formulated.  When  a 
statute  relating  to  combinations  exists  it  is  itself  the  rule  of 
public  policy.  When  no  statute  exists  the  rule  must  be  formu- 
lated from  the  decisions  of  the  courts.  Were  the  decisions  of 
the  courts  based  upon  a  uniform  course  of  reasoning  the  prepara- 
tion of  such  a  rule  would  merely  require  the  classification  of 
governing  principles.  But  the  decisions  of  the  courts  mth 
respect  to  the  validity  of  combinations  have  been  the  reverse  of 
uniform.  Courts  have  reached  the  same  conclusion  by  widely 
different  courses,  and  upon  similar  facts  have  reached  widely 
different  conclusions.  Some  combinations  go  so  far  in  the 
elimination  of  competition  that  they  are  unlawful  according  to 
all  the  decisions.  Others  are  so  innocuous  that  their  validity 
is  generally  recognized.  It  is  with  respect  to  the  combination 
which  is  neither  manifestly  lawful  nor  unlawful  that  the  deci- 
sions conflict.  To  frame  a  rule  of  public  policy,  therefore,  is 
most  difficult.  It  can  only  be  accomplished  by  recognizing 
that  any  rule  to  have  general  application  must  furnish  a  con- 
servative standard.  It  must  rather  be  a  test  of  illegality 
than  of  legality.  It  must  be  so  framed  that  a  combination 
contravening  its  provisions  would  in  nearly  all  the  States  be 
held  invalid. 

Legislation  regarding  combinations  has  in  many  jurisdictions 
supplemented  the  rules  of  the  common  law.  The  Sherman  law 
—  the  federal  anti-trust  statute  —  enacted  in  pursuance  of  the 
power  conferred  by  the  commerce  clause  of  the  Constitution, 
has  proved  to  be  a  most  effective  instrument  in  dealing  with 
combinations  in  restraint  of  interstate  commerce.  But  the 
limitations  of  the  commerce  clause  prevent  its  reaching  produc- 
ing combinations  which  do  not  directly  restrain  such  commerce. 
Yet  such  combinations  may  operate  prejudicially  to  the  interests 
of  States  with  which  they  have  relations  only  by  means  of 
interstate  commerce.     The  present  federal  statute  reaches  the 
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constitutional  limit  in  the  removal  of  restraints  upon  commerce. 
It  may  be  necessary  to  proceed  in  the  direction  of  imposing 
restraints. 

The  State  anti-trust  statutes  when  first  enacted  were  some- 
times so  crudely  drawn  as  to  take  away  the  property  rights 
guaranteed  bj'  the  Fourteenth  Amendment,  and  contained 
exemptions  which  rendered  them  unconstitutional  as  class 
legislation.  Within  the  last  five  j'ears,  however,  several  of  the 
leading  statutes  have  been  before  the  Supreme  Court  of  the 
United  States.  Some  have  been  sustained  and  others  declared 
unconstitutional.  The  States  legislatures  have  now  generally 
remedied  the  defects  shown  to  exist  in  the  earlier  statutes  by  the 
decisions  of  the  courts  and  have  ehminated  many  of  their 
crudities.  As  a  whole,  the  present  State  anti-trust  statutes 
afford  remedies  for  many  of  the  evils  of  the  combination.  They 
deal  with  the  domestic  combination  and  wdth  the  foreign  cor- 
poration which  does  a  localized  business.  But  the  States  can- 
not reach  the  evils  arising  from  foreign  corporate  combinations 
engaged  in  commerce  across  State  lines.  Whatever  evils  so 
exist  can  only  be  remedied  by  an  appropriate  federal  enactment 
supplementing  State  legislation. 
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§  7.    Term    "Consolidation"    of    Uncertain   Meaning.  — The 

term  "  consolidatioa"  as  used  in  statutes  and  charters  au- 
thorizing the  union  of  several  corporations  has  not  acquired, 
either  as  a  result  or  as  a  process,  a  recognized  judicial  defi- 
nition.^ Extended  discussion  of  its  meaning  has  only  served 
to  demonstrate  its  uncertain  signification. 

'  In  Meyer  v.  Johnston,  64  Ala.  603  be  attached  to  the  term  'consolida- 
(1879),  it  was  held  that  the  words  tion'  as  used  in  a  law  authorizing  the 
"consoldate"  and  ''consolidation,"  consolidation  of  two  or  more  cor- 
as  used  in  statutes  authorizing  and  porations  is  uncertain.  It  depends 
ratifying  the  union  or  combination  of  often  upon  the  particular  terms  of  the 
several  railroad  corporations  into  one,  act  giving  the  power,  and  the  legal 
have  not  acquired  a  recognized  judi-  effect  resulting  from  consolidation  will 
eial  construction,  importing  that  all  largely  depend  upon  the  character  of 
the  companies  are  dissolved  and  the  ConsoUdation  authorized  by  the 
merged  into  one  new  company ;  on  permission  as  weU  as  upon  the  con- 
the  contrary,  the  terms  are  generally  tract  actually  entered  into  by  the 
applicable  to  a  union  of  two  or  more  consoUdating  companies.  GeneraUy 
companies  in  such  a  way  that  one  of  the  merging  of  the  companies  into  a 
them  is  continued  in  existence,  though  new  and  distinct  corporation  is  con- 
under  a  new  name,  and  with  enlarged  templated  and  is  the  legal  result, 
powers,  while  the  others  are  merged  Not  infrequently  the  absorption  of 
in  and  absorbed  by  it.  one  corporation  by  the  other  is  the 

Tod  V.  Kentucky  Union  Land  Co.,  consequence  of  ConsoUdation." 

67  Fed.  56  (1893) :  "The  meaning  to  In  Central,  etc.  Co.  v.  Georgia,  54 
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There  being  no  definition  of  the  word  generally  applicable/ 
its  meaning,  in  any  case,  will  depend  upon  the  terms  of  the 
particular  act  authorizing  the  consohdation,  and  the  legal  re- 
sult of  any  consolidation  will  be  determined  by  the  language 
of  the  statute  under  which  the  consolidation  took  place  and 
by  the  acts  and  agreements  of  the  contracting  corporations 
relating  thereto.^ 


Ga.  414  (1875),  (reversed  92  U.  S.  665 
(1875)),  Judge  McCay,  concurring,  dis- 
cusses the  meaning  of  "consolida- 
tion" and  distinguishes  it  from  the 
Enghsh  term  "amalgamation." 

^  The  following  definitions  of  "con- 
solidation" as  applied  to  corporations 
have  been  given  : 

"The  union  or  merger  into  one 
corporate  body  of  two  or  more  cor- 
porations which  have  been  separately 
created  for  similar  or  connected  pur- 
poses." Black's  Law  Diet,  sub  nom. 
"Consolidation  of  Corporations." 

"Any  conjunction  or  union  of  the 
stock,  property,  or  franchises  of  two 
or  more  corporations  whereby  the 
conduct  of  their  affairs  is  perma- 
nently, or  for  a  long  period  of  time, 
placed  under  one  management."  1 
Beach  on  Railways,  §  535 ;  1  Beach 
on  Corporations,  §  326. 

"The  consolidation  of  corporations 
means,  generally,  the  combination  of 
two  or  more  corporations  of  the  same 
or  different  States,  by  an  agreement, 
between  them,  under  legislative  au- 
thority, by  which  their  rights,  fran- 
chises, privileges,  and  property  are 
united,  and  become  the  rights,  fran- 
chises, privileges,  and  property  of  a, 
single  corporation,  composed  gener- 
ally, although  not  necessarily,  of  the 
stockholders  of  the  original  corpora- 
tions." 2  Clark  &  Marshall  on  Cor- 
porations, §  348. 

"A  consolidation  of  corporations 
is  a  merger,  a  imion,  or  amalgamation, 
by  which  the  stock  of  the  two  com- 
panies is  made  one,  by  which  their 
property  and  franchises  are  combined 
into  one,  by  which  their  powers  be- 
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come  the  powers  of  one,  by  which  the 
names  are  merged  into  one,  and  by 
which  the  identity  of  two  practically, 
if  not  actually,  runs  into  one."  State 
V.  Montana  R.  Co.,  21  Mont.  242 
(1898),  (53  Pac.  Rep.  623,  45  L.  R.  A. 
271). 

Consolidation  is  "a  method  pro- 
vided by  law  for  the  formation  of  a, 
copartnership  between  railroad  cor- 
porations by  which,  if  the  expression 
may  be  used,  they  pool  their  fran- 
chises and  property  and  are  enabled 
to  act  in  complete  harmony  under 
one  head  as  a  unit."  Phinizy  v.  Au- 
gusta, etc.  R.  Co.,  62  Fed.  684  (1894). 

This  comparison  by  Judge  Simon- 
ton  of  a  consolidated  corporation  to 
a  partnership  should,  however,  be 
considered  merely  as  illustrating  some 
of  its  features,  and  not,  in  any  sense, 
as  defining  its  powers.  While  the 
illustration  is  not  inapt  and  is  fre- 
quently used,  "  a  company  of  com- 
panies "  more  correctly  describes 
a  consohdated  corporation  than  a 
"  partnership  of  corporations." 

In  Baltimore,  etc.  R.  Co.  v.  Mus- 
selman,  2  Grant's  Cas.  (Pa.)  352 
(1856),  the  following  curious  illustra- 
tion of  the  nature  of  consolidation 
appears:  "It  is  not  a  case  of  death, 
for  the  new  corporation  lives  from 
the  life  of  the  old  one :  their  lives  are 
transferred  into  it;  and  unlike  or- 
dinary cases  of  metempsychosis  this 
translation  is  accompanied  by  full 
consciousness  of  the  former  state,  and 
its  liabilities." 

^  Keokuk,  etc.  R,  Co.  v.  Missouri, 
152  U.  S.  305  (1894)  (14  Sup.  a. 
Rep.  592). 


CHAP.  I 


NATURE  OP  CONSOLIDATION 


The  term  "consolidation"  as  used  in  constitutional  and 
statutory  inhibitions  is  also  said  to  have  a  different  meaning 
from  the  same  term  as  used  in  statutory  authorizations.* 

§  S.  Uses  of  the  Term  Distinguished.  — ^The  word  ''consolida- 
tion" is  applied  to  various  processes  by  which  corporations 
may  be  united  and  to  various  results  attained  thereby :  ^ 

A.  Two  corporations  may  be  combined  by  their  fusion  into 
a  third  corporation  created  in  their  stead.  This  results  in 
the  surrender  of  the  vitality  of  the  old  corporations;  the  ex- 
tinguishment of  their  special  privileges  ar|.d  exemptions,  and 
the  springing  into  existence  eo  instanti  of  a  new  corporation 
with  such  powers  and  privileges  as  may  be  conferred  upon  it  by 
the  act  authorizing  the  consolidation.^     The  dissolution  of  all 


For  full  consideration  of  this  sub- 
ject see  ch.  VI.,  -post:  '^Effect  of  Con- 
solidation upon  Status  of  Consolidat- 
ing Corporations  and  their  Stock- 
holders. " 

*  See  post,  §  33  :  *'  Construction  of 
Prohibitions  —  (A)  Meaning  of  Term 
'  Consolidation. ' ' ' 

^  In  Railroad  Co.  v.  Georgia,  98 
U.  S.  362  (1878),  Mr.  Justice  Strong 
said  :  "It  is  conceded  that  under  this 
act  a,  consolidation  took  place.  It  is 
therefore  a  vital  question,  What  was 
its  effect  ?  Did  the  consoUdated 
companies  become  a  new  corporation, 
holding  its  powers  and  privileges  as 
such  under  the  act  of  1863  ?  Or  was 
the  consolidation  a  mere  alliance 
between  two  preexisting  corpora- 
tions, in  which  each  preserved  its 
identity  and  distinctive  existence? 
Or,  still  further,  was  it  an  absorption 
of  one  by  the  other,  whereby  the 
former  was  dissolved,  while  the  latter 
continued  to  exist?  The  answer  to 
these  inquiries  must  be  foimd  in  the 
intention  of  the  legislature  as  ex- 
pressed in  the  consohdation  act." 

^  The  effect,  of  the  consolidation 
was  "the  dissolution  of  the  corpora- 
tions previously  existing,  and  at  the 
same  instant  the  creation  of  a  new 
corporation,  with  property,  liabilities, 
and  stockholders  derived  from  those 


then  passing  out  of  existence. " 
McMahon  v.  Morrison,  16  Ind.  172 
(1861),  approved  in  Clearwater  v. 
Meredith,  1  Wall  (U.  S.)  40  (1863). 

In  Railroad  Co.  v.  Georgia,  98  U.  S. 
359  (1878),  the  Supreme  Court  also 
said:  "That  generally  the  effect  of 
consohdation,  as  distinguished  from 
a  union  by  one  company  into  another, 
is  to  work  the  dissolution  of  the  com- 
panies consohdating  and  to  create  a 
new  corporation  out  of  the  elements 
of  the  former  is  asserted  in  many 
cases  and  seems  to  be  the  necessary 
result." 

In  Vicksburg,  etc.  Telephone  Co. 
V.  Citizens  Telephone  Co.,  79  Miss.  341 
(1901)  (30  So.  Rep.  725,  89  Am.  St. 
Rep.  656),  the  Court  said:  "There 
seems  to  be  a  great  confusion  as  to  the 
difference  between  consohdation  and 
m.erger  and  sale.  Rightly  under- 
stood, there  never  can  be  a  consolida- 
tion of  corporations  except  where  all 
the  constituent  companies  cease  to 
exist  as  separate  corporations,  and 
a  new  corporation,  to  wit,  the  con- 
solidated corporation,  comes  into 
being." 

See  also  post,  §  60  :  "  As  a  General 
Rule  Effect  of  Consolidation  is  Crea- 
tion of  New  Corporation  and  Dissolu- 
tion of  Constituents." 
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the  old  corporations  and  the  creation  of  the  new  one  are  the 
essential  features  of  this  process,  which  has  been  said  to  con- 
stitute consolidation  according  to  the  "American  view."  '■ 

B.  There  may  be  an  absorption  of  one  company  by  another 
whereby  the  former  is  dissolved  and  passes  out  of  existence 
while  the  latter  continues  to  exist  with  enlarged  powers.^ 
The  word  "  consohdation"  has  been  said  to  be  inapplicable 
to  a  union  of  this  character,'  but  such  use  of  the  term  is  gen- 
eral, and  is  supported  by  the  highest  authorities.* 


1  "In  the  American  view,  therefore, 
it  woiild  seem  that  the  dissolution  of 
all  the  corporations  and  the  creation 
of  one  new  one  are  essential  to  con- 
solidation." Green's  Brice's  Ultra 
Vires  (2d  ed.),  631. 

^  In  Central  R.  etc.  Co.  v.  Georgia, 
92  U.  S.  673  (1875),  it  was  said  that 
the  consohdation  there  under  con- 
sideration was  intended  to  effect  at 
most  a  "merger  of  the  .  Company 
with  the  other,  a  mode  of  transfer  of 
that  Company's  franchise  and  prop- 
erty and  payment  therefor  with 
stock  of  the  Central  Company.*' 

See  also  Meyer  v.  Johnston,  64  Ala. 
603  (1879). 

'  Green's  Brice's  Ultra  Vires  (2d 
ed.),  631. 

Vicksburg,  etc.  Telephone  Co.  n. 
Citizens  Telephone  Co.,  79  Miss.  341 
(1901)  (30  So.  Rep.  72,^,  89  Am.  St. 
Rep.  656)  :  "A  merger  rightly  un- 
derstood is  not  the  equivalent  of 
consolidation  at  all,  but  exists  where 
one  of  the  constituent  companies  re- 
mains in  being,  absorbing  or  merg- 
ing in  itself  all  the  other  constituent 
corporations." 

Lee  V.  Atlantic  Coast  Line  R.  Co., 
150  Fed.  787  (1906)  :  "When  two  or 
more  corporations  unite  by  way  of 
merger  the  result  is  not  the  same  as 
in  case  of  consolidation.'' 

■"  Central  Uni\'ersity -u,  Walter  (Ky. 
1906),  90  S.  W.  Rep.  1066:  "Some 
courts,  construing  somewhat  similar 
statutes,  have  noticed  a  cUstinction 
between    consohdation    and    merger; 
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the  former  term  being  used  to  de- 
scribe the  result  of  two  corporations 
being  combined  into  a  new  one, 
and  the  latter  to  describe  the  result 
where  one  corporation  absorbs  an- 
other. As  corporate  franchises  are 
generally  deemed  unassignable  with- 
out permission  of  the  State,  a  merger 
is,  after  all,  under  our  statute  at 
least,  a  consohdation ;  for,  although 
the  old  name  of  one  may  be  retained 
and  the  other  dropped,  still  the  course 
to  be  pursued  under  the  statute  for  one 
corporation  to  acquire  the  property 
and  francliises  of  another  is  precisely 
the  same  as  though  a  new  name  were 
adopted.  The  result  is  a  merging  of 
corporate  property  and  constituents, 
as  where  two  streams  flow  together. 
At  the  junction  they  may  be  said  to 
constitute  a  new  stream,  but  essen- 
tially the  latter  takes  in  and  is  made 
up  of  all  that  formerly  flowed  in  and 
now  flows  out  of  the  two  from  which  it 
gets  its  being.  To  use  another  figure, 
it  is  a  marriage  of  two,  in  which 
neither  is  lost,  but  in  which  the  two 
are  blended  into  one  in  contempla- 
tion of  law.  The  original  corporate 
existence  is  merely  a  legal  status.  It 
is  not  a  thing  at  all.  The  power  that 
gave  it  its  so-called  existence  is  com- 
petent to  change  it  into  a  new  being, 
with  all  the  rights  and  attributes  of 
the  old.  No  physical  phenomenon  is 
involved.  The  legislative  purpose, 
and  the  practical  apphcation  of  it, 
will  not  stagger  in  execution  at  an 
ima^nary   difficulty   in    harmonizing 


CHAP.    l] 


NATURE    OF    CONSOLIDATION 


§9 


C.  A  confederation  of  several  corporations  may  be  formed, 
in  which  each  preserves  its  legal  identity  and  distinctive  exist- 
ence/ as  exemplified  in  the  union  of  corporations  of  different 
States.^  Such  an  alliance  is  sometimes  called  a  "consolida- 
tion/' but,  except  in  the  case  of  an  interstate  consolidation, 
it  would  seem  that  such  use  should  be  avoided  if  the  term 
*' consolidation '^  is  ever  to  have  a  well-defined  meaning.^ 

§  9.  Consolidation  as  a  Result  and  as  a  Process.  —  Consolida- 
tion may  be  regarded  both  as  a  result  and  as  a  process.  As 
a  result  the  meaning  of  the  term  is  uncertain,  because  it  is 
applied  to  different  effects  produced  by  different  means;  as  a 
process  it  is  equally  indefinite,  because  it  is  employed  to  de- 
scribe different  means  for  producing  different  results.  As  a 
result  and  as  a  process,  consolidation  may  be  broadly  described, 
but  not  defined,  in  the  following  language  of  the  Supreme 
Court  of  Alabama : 

"  When  the  rights,  franchises,  and  effects  of  two  or  more  cor- 
porations are,  by  legal  authority  and  agreement  of  the  parties, 
combined  and  united  into  one  whole,  and  committed  to  a  single 


a  thing  dead  with  a,  thing  which  is 
alive.  We  are  of  opinion,  and  hold, 
that  the  effect  of  the  consolidation 
was  to  continue  in  the  new  corpora- 
tion, all  the  franchises,  and  vest  in  it 
all  the  property  rights,  subject  to  the 
terms  on  which  it  was  acquired,  of 
the  two  constituent  corporations.'' 

1  Railroad  Co.  v.  Georgia,  98  U.  S. 
362  (1878)  :  "Nor  was  it  a  mere  alli- 
ance or  confederation  of  the  two.  If 
it  had  been  each  would  have  preserved 
its  separate  existence  as  well  as  its 
corporate  name." 

^ Post,  ch.  X.  .  "Interstate  Con- 
solidations." 

3  An  alliance  or  voluntary  union 
between  two  railroad  companies  with 
respect  to  traffic  does  not  amount  to  a 
consoUdation.  Shrewsbury,  etc.  R. 
Co.  V.  Stour  Valley  R.  Co.,  2  De  Gex, 
M.  &  G.  880  (1852),  21  Eng.  Law  &  Eq. 
628.  See  also  Midland  Great  Western 
R.  Co.  V.  Leech,  3  H.  L.  Cas.  872 
(1852). 

A  temporary  cooperation  under  one 


management  does  not  constitute  a 
consolidation.  Archer  v.  Terre  Haute 
R.  Co.,  102  111.  503  (1882)  (7  Am.  & 
Eng.  R.  R.  Cas.  249),  where  the  Court 
said:  "Both  corporations  retained 
their  separate  existence,  and  it  does 
not  appear  it  was  ever  contemplated 
the  two  roads  should  be  merged  into 
one  and  both  corporations  pass  to 
one  management.  The  very  terms 
of  the  agreement  are  inconsistent 
with  the  idea  of  consolidation.  It 
follows,  then,  it  was  simply  a  con- 
tract for  connecting  the  roads  of  the 
respective  companies,  so  as  to  secure 
a  continuous  hne  between  distant  ter- 
minal points." 

A  business  arrangement  made  imder 
special  statutory  authority,  with  a 
view  to  operating  by  one  company 
the  road  of  another  as  a  branch  line, 
does  not  effect  a  consolidation.  Pin- 
gree  v.  Michigan  Central  R.  Co.,  118 
Mich.  314  (1898)  (76  N.  W.  Rep.  635, 
53  L.  R.  A.  274). 
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corporation,  the  stockholders  of  which  are  composed  of  those 
(so  far  as  they  chose  to  become  such)  of  the  companies  thus 
agreeing,  this  is  in  law  and  according  to  a  common  understand- 
ing, a  consolidation  of  such  companies;  whether  such  single 
corporation,  called  a  consohdated  company,  be  a  new  one  then 
created,  or  one  of  the  original  companies  continuing  in  existence 
with  only  larger  rights,  capacities,  and  property."  ^ 

§  10.  An  Analogy  in  the  Civil  Law.  — The  nature  of  con- 
solidation may  be  indicated  by  adopting  the  terminology  of 
the  civil  law  and  describing  it  as  a  process  whereby  the  uni- 
versitas  juris  of  several  corporations  is  transferred  to  one. 
This  phrase  expresses  the  legal  conception  of  a  university  or 
bundle  of  rights  and  liabilities  belonging  to  one  person  and 
constituting  his  legal  personality;  and  when  these  are  trans- 
ferred to  another  he  is  said  to  take  per  universiiatevi,  that  is, 
he  succeeds  to  the  personality  of  the  other  and  is  clothed  with 
his  rights  and  duties.^  So,  by  consolidation,  one  corpora- 
tion acquires  the  rights  and  property  of  several  and  becomes 
responsible  for  their  obligations.  It  succeeds  to  their  legal 
personality,  and  may,  appropriately,  be  said  to  take  per 
universitatem. 

§  11.  Merger. — The  word  "merger"  is  used  in  statutes 
authorizing  the  union  of  corporations  to  describe  the  process 
whereby  the  property  and  franchises  of  one  or  more  corporations 
are  absorbed  by  another  which  continues  in  existence  with  its 

'  Meyer  v.  Johnston,   64  Ala.   656  "Where    the     rights,    franchises    and 

(1879).  effects  of  two  or  more   corporations 

In  Chicago,  etc.  R.  Co.  v.  Asliling,  are  by  legal  authority  and  agreement 
160111.382(1896),  (4.3  N.E,  Rep.  373),  of  the  parties  conferred  and  united 
the  Court  quoted  the  above  extract  into  one  whole,  and  committed  to  a 
from  Meyer  v.  John.ston  and  said :  single  corporation,  the  stockholders 
"We  concur  in  this  view  as  a  general  of  which  are  composed  of  those  of  the 
statement  of  the  law,  subject,  how-  companies  thug  agreeing,  this  is  in 
ever,  to  modification  by  the  statutes  law  a  consolidation,  whether  the  con- 
under  which  the  consolidation  is  solidated  company  be  a  new  one  then 
effected."  created  or  one   of  the  original  com- 

And  in  State  v.   Montana  R.  Co.,  panics   continuing  in   existence   with 

21   Mont.  241   (1898),    (53  Pac.   Rep.  only  larger  rights,  capacity  and  prop- 

623,     45    L.    R.   A.   271),    the    Court  erty." 

quotes    with    approval    the    following  "  Compton  v.  Wabash,  etc.  R.  Co., 

definition  of  consolidation  from  Reese  45  Oliio  St.  592  (1888),  (16  N.  E.  Rep. 

on    Ultra    Vires,    §  142,    based    upon  110). 
the  language  of  Meyer  v.  Johnston : 
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original  powers  and  with  additional  rights  and  privileges  de- 
rived from  the  others.'  This  is  a  process  of  absorption  to  which, 
as  has  been  noted,  the  term  "  consolidation"  is  generally  apphed, 
but  to  which  the  term  "merger"  is  equally  appropriate.  In 
fact,  had  the  word  "consolidation"  been  used  only  to  describe 
the  process  of  fusion  and  the  word  "merger"  been  applied  to 
the  process  of  absorption,  confusion  would  have  been  avoided. 
§  12.  Amalgamation.  — In  England  the  union  of  several 
incorporated  companies  is  generally  effected  under  authority 
to  "amalgamate"  contained  in  the  different  Companies'  Acts.^ 
The  word  "amalgamation"  belongs  to  the  language  of -physical 
science,  so  that  its  use  to  denote  the  coalition  of  corporations 
is  inapt.  It  has  been  stated  that  "nobody  really  knows  what 
amalgamation  means."  ^     But  it  is  said  to  take  place  when 


'  When  one  railroad  company  is 
merged  in  another  the  rights  and  privi- 
leges of  the  former  are  transferred  to 
the  latter  company  to  be  holden  in  the 
same  manner  and  subject  to  the  same 
obligations  as  before,  except  "those 
corporate  rights  and  franchises  of  the 
old  company  which  appertain  to  its 
existence  and  functions  as  a  corpora- 
tion. These  become  merged  and 
extinct."  Tomlinson  v.  Branch,  15 
Wall.  (U.  S.)  465  (1872).  And  in 
Yazoo,  etc.  R.  Co.  v.  Adams,  180 
TJ.  S.  19  (1901),  (21  Sup.  a.  Rep. 
240),  Mr.  Justice  Brown  said:  "But 
if,  as  was  the  case  in  Tomlinson  v. 
Branch,  one  road  loses  its  identity 
and  is  merged  in  another,  the  latter 
preserving  its  identity  and  issuing 
new  stock  in  favor  of  the  stock- 
holders of  the  former,  it  is  not  the 
creation  of  a  new  corporation  but  an 
enlargement  of  the  old  one."  See 
also  Central  R.,  etc.  Co.  v.  Georgia,  92 
V.  S.  665  (187.5). 

'  Railway  Clauses  Act,  1863  (26 
&  27  Vict.,  ch.  92,  §  37) :  "For  the 
purposes  of  this  part  of  this  Act,  com- 
panies shall  be  deemed  amalgamated 
by  a  special  Act,  in  either  of  the  fol- 
lowing cases:  (1)  When  by  the  special 
Act  two  or  more  companies  are  dis- 


solved, and  the  members  thereof 
respectively  are  united  into  and  in- 
corporated as  a,  new  company. 
(2)  When  by  a  special  Act  a  company 
or  companies  is  or  are  dissolved,  and 
the  undertaking  or  undertakings  of 
the  dissolved  company  or  companies 
is  or  are  transferred  to  another  exist- 
ing company,  with  or  without  a 
change  in  the  name  of  that  company. " 

^  Dougan's  Case,  28  L.  T.  Rep.  62 
(1873),  42  L.  J.  Ch.  460  (on  appeal, 
8  Ch.  App.  540)  :  "On  the  general 
principle  the  case  seems  to  me  this  : 
Two  companies  may  be  united  either 
by  fusion  into  a  third,  or  by  one  ab- 
sorbing the  other.  The  former  pro- 
cess seems  to  correspond  most  nearly 
with  the  popular  sense  of  the  word 
'amalgamation,'  and  I  believe  no- 
body really  knows  what  'amalgama- 
tion' means." 

The  remarks  of  the  English  judges 
and  the  uncertain  meaning  of  the  term 
"amalgamation"  are  discussed  in  an 
artiole  entitled  "Amalgamation  of 
Companies,"  17  Sol.  J.  &  Rep.  362: 
"Nearly  six  years  have  elapsed  since 
Lord  Hatherly  professed  himself 
utterly  at  a  loss  to  define  what  the 
'amalgamation'  of  Joint  Stock  Com- 
panies is.     The  words  to  which  we 
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two  or  more  "companies  agree  to  abandon  their  respective 
articles  of  association  and  to  register  themselves  under  new- 
articles  as  one  body." '  This  use  of  the  term  is  undoubtedly- 
correct,  but  it  is  not  applied  by  the  English  courts  to  such 
instances  alone,  being  used  synonymously  -with  the  American 
term  "consoUdation."  ^  It  has  been  sought  to  draw  a  distinc- 
tion between  them  and  to  give  the  term  "amalgamation"  a 
■wider  meaning,^  but  no  such  distinction  exists  as  the  terms  are 
used  at  the  present  time.  A  comparison  of  recent  American 
and  English  cases  -will  show  that  precisely  the  same  results  have 
been  obtained  under  authority  to  consolidate  in  America  as 
under  authority  to  amalgamate  in  England.-* 

§  13.    Distinction  between  Consolidation  and  Sale.  — A  con- 
tract between  two  corporations  for  the  purchase  and  sale  of 


refer  will  be  found  prefacing  the  judg- 
ment In  re  Empire  Assurance  Cor- 
poration L.  R.,  4  Eq.  341  (1867)  :  'It 
is  difficult, 'said  his  Honour,  then  Vice 
Chancellor  Wood,  'to  say  what  the 
word  "amalgamate"  means.  I  con- 
fess at  this  moment  that  T  have  not 
the  least  conception  of  what  the  full 
legal  effect  of  the  word  is. '  Six  -v-ears 
have  elapsed  and  so-called  'amalga- 
mations' we  have  had  by  the  score, 
but  from  a  definition  of  the  word,  or  a 
right  understanding  of  its  meaning, 
we  seem,  if  possible,  further  removed 
than  e-\'er.  .  .  'Nobody,' said  Lord 
Westburj'  in  Blundell's  Case  (17  Sol. 
J.  &  Rep.  87),  'uses  it  with  any  defi- 
nite meaning,'  and  the  word  which  his 
Lordship  has  suggested  to  replace  it 
.  is  a  'welding.'  " 

See  also  Wall  v.  London,  etc.  Assets 
Corp.  (No.  1),  67  L.  J.  Ch.  596  (1898), 
2  Ch.  469;  79  L.  T.  (n.s.)  249,  47 
Wkly.  Rep.  219. 

^  In  re  Bank  of  Hindustan,  Higg's 
Case,  2  Hem.  &  M.  666  (1865). 

'■^  In  Meyer  v.  Johnston,  64  Ala.  603 
(1879),  the  use  of  the  term  "amal- 
gamation" in  England  is  fully  dis- 
cussed. 

'  Green's  Brice's  Ultra  -Vires  (2d 
ed.)    (1880),    631,    note:    "The   term 

18 


'amalgamation'  is  seldom,  applied  to 
corporations  in  this  country.  That 
which  takes  its  place  as  much  as  any 
is  'consolidation.'  But  though  it  is 
difficult  accurately  to  define  amalga- 
mation as  commonly  used  in  Enghsh 
law,  it  certainly  has  a  wider  meaning 
than  consolidation  has  with  us.  Con- 
soUdation would,  e.g.,  be  inapplicable 
to  a  union  of  two  or  more  companies, 
in  such  a  way  that  one  of  the  original 
corporations  only  was  continued  in 
existence,  while  the  others  were 
merged  or  absorbed  in  it.  An  absorp- 
tion of  one  corporation  by  another 
would,  according  to  some  of  the  deci- 
sions, be  an  amalgamation  in  Eng- 
land; but  it  would  not  be  a  consol- 
idation here."  On  the  other  hand, 
in  the  case  of  Powell  v.  North  Mis- 
souri R.  Co.,  42  Mo.  63  (1867),  it  was 
said  that  "an  amalgamation  implies 
such  a  consolidation  as  to  reduce  the 
companies  to  a  common  interest " 
and  that  where  "by  the  very  terms 
of  the  statute  and  the  deed  the  fir$t 
corporation  was  extinguished  and 
the  second  only  continued  to  exist" 
it  was  something  more  than  a,  mere 
amalgamation  or  consolidation. 

^  See  1  Beach  on  Railways,  §  535. 
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corporate  property  or  franchises  involves  no  coalition  of  inter- 
ests. The  vendor  corporation  parts  with  its  property.  The 
vendee  corporation  pays  the  consideration.  The  transfer 
affects  in  no  way  the  status  or  continued  existence  of  either 
corporation. 

Consolidation,  on  the  other  hand,  involves  a  union  of  cor- 
porate interests,  is  without  consideration  as  between  the 
corporate  entities,  and  may  terminate  the  existence  of  one 
or  all  of  the  constituent  corporations.  "Consolidation  is  not 
sale."  » 


^  Green  County  v.  Conness,  109 
W.  S.  106  (1883),  (3  Sup.  Ct.  Rep.  69), 
where  Mr.  Chief  Justice  Waite  said  : 
"If  only  a  sale  of  the  road  to  another 
company  had  been  authorized  and 
made,  then  it  might  very  plausibly 
have  been  contended  that  the  pur- 
chasing company  took  and  held  it 
under  its  own  charter  only,  without 
the  franchises  and  privileges  con- 
nected with  it  in  the  hands  of  the 
vendor  company;  but  'consoUda- 
tion'  is  not  sale,  and  when  two  com- 
panies are  authorized  to  consolidate 
their  roads,  it  is  to  be  presumed  that 
the  franchises  and  privileges  of  each 
continue  to  exist  in  respect  to  the 
several  roads  so  consolidated." 

In  re  Bank  of  Hindustan,  Higg's 
Case,  2  Hem.  &  M.  666  (1865)  : 
"Take  the  assets  and  liabilities  — 
that  I  can  understand ;  but  that  is 
not  any  such  amalgamation  as  Mr. 
Jessel  suggests,  but  is  simply  a  sale 
of  its  business  by  one  company  to  the 
other.  .  The   actual  contract  in 

this  case  was  a  simple  sale  of  the 
business  of  one  company  to  the 
other,  and  not  an  amalgamation  in 
any  sense/' 

Gulf,  etc.  R.  Co.  V.  Newell,  73  Tex. 
334  (1889),  (11  S.  W.  Rep.  342,  15 
Am.  St.  Rep.  788)  :  "A  railway  com- 
pany by  bu3ang  the  stock  of  another 
and  by  buying  the  corporate  franchise 
and  property  of  the  other,  it  having 
the  power  to  buy,  only  becomes  the 


owner  of  such  franchise  and  property. 
Ownership  alone  does  not  operate  a 
consolidation  of  that  bought  with  the 
purchaser.   .  Wliile  an  execution 

sale  of  the  francliise  and  property  of 
a  railway  company  con\-eys  the  fran- 
chise and  property  to  the  purchaser, 
still  the  corporate  existence  of  the 
sold-out  company  remains." 

Hiles  V.  Hiles  Co.,  120  111.  App. 
617  (1905)  :  "Where  one  corporation 
sells  to  another  its  tangible  property, 
including  its  good  will,  retaining  its 
franchise,  its  stockliolders,  and  a  con- 
siderable amount  of  assets  and  receiv- 
ing the  consideration  arising  as  a 
result  of  the  transaction,  a  sale  and 
not  a  consolidation  is  effected."  See 
also  Sartison  V.  Baltimore,  etc.  R.  Co., 
103  III.  App.  507  (1902). 

Overstreet  v.  Citizens  Bank,  12 
Okl.  383  (1903),  (72  Pac.  Rep.  383)  : 
"One  corporation  may,  in  contempla- 
tion of  closing  up  its  business,  sell  its 
assets,  property,  and  business  to  an- 
other corporation,  and  make  arrange- 
ments for  the  liquidation  of  its  liabiU- 
ties,  but  this  does  not  constitute  a 
consoUdation."  See  also  Chase  v. 
Michigan  Telephone  Co.,  121  Mich. 
631  (1899),  (80  N.  W.  Rep.  717); 
Capital  Traction  Co.  v.  Offut,  17  App. 
D.  C.  292  (1900) ;  Mackintosh  v. 
FUnt,  etc.  R.  Co.,  34  Fed.  582  (1888) ; 
State  V.  Sherman,  22  Ohio  St.  428 
(1872);  Houston,  etc.  R.  Co.  v. 
Shiriey,  54  Tex.  125  (1880) ;   Rafferty 
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In  Com'pton  v.  Wahash,  etc.  R.  Co}  the  Supreme  Court  of 
Ohio  said:  "Whilst  the  transaction  has  some  of  the  features, 
it  is  wanting  in  the  essential  elements,  of  a  sale.  A  sale 
imphes  a  vendor  and  a  vendee,  and  by  it  the  former  sells  and 
transfers  a  thing  that  he  owns  to  the  latter  for  a  price  paid  or 
to  be  paid  to  himself.  The  vendor  parts  with  nothing  but  his 
property,  and  for  it  receives  a  quid  'pro  quo.  Such  is  not  the 
case  where  companies  are  consolidated  under  this  statute.  It 
is  true  that  the  owner  of  each  constituent  road  parts  with 
its  property.     But  it  does  much  more;   it  not  only  parts  with 


V.  Buffalo  City  Gas  Co.,  37  App.  Div. 
(N.  Y.)  618  (1899),  (56  N.  Y.  Supp. 
2SS). 

Coinpare  Chicago,  etc.  R.  Co.  v. 
Ashling,  160  111.  373  (1896),  (43  N.  E. 
Rep.  373),  where  it  was  held  that  a 
consolidation  and  not  a  sale  was 
effected  by  the  transfer  of  all  the 
stock,  property  and  franchises  of  one 
corporation  to  another  in  exchange 
for  its  stock  issued  to  the  stockholders 
of  the  former  corporation. 

Chicago,  etc.  R.  Co.  v.  Ferguson, 
106  111.  App.  358  (1903):  "A  con- 
solidation, not  a  purchase,  is  effected 
by  the  transfer  of  the  franchise  and 
all  the  property  of  one  corporation 
to  another,  under  an  arrangement  by 
which  the  stockholders  of  the  former 
company  exchange  their  stock  for 
stock    in    the    latter    company." 

In  Shadford  v.  Detroit,  etc.  R.  Co., 
130  Mich.  300  (1902),  (89  N.  W.  Rep. 
960),  it  was  held  that  a  transaction  by 
which  a  street  railway  company  ab- 
sorbed the  business  and  property  of 
other  similar  companies  through  the  is- 
sue of  its  stocks  and  bonds  in  exchange 
for  the  stocks  and  bonds  of  the  other 
companies  and  without  any  considera- 
tion passing  to  sucii  companies  was  a 
■consolidation  and  not  a  sale,  and  that 
the  absorbing  company  was  liable  for 
the  debts  of  the  companies  absorbed. 
The  Court  said:  "We  are  of  the 
opinion  that  each  transaction  was  a 
consolidation  in  fact,  or  as  it  is  termed 
in     England      an       'amalgamation.' 

20 


The  law  will  not  permit  the  creditors 
of  two  corporations  to  be  deprived 
of  the  assets  of  such  corporations  in 
pa3Tnent  of  their  debts  and  turn 
them  over  to  suits  in  equity  against 
the  stockholders  where  the  union  or 
consolidation  ^-ith  another  corpora- 
tion is  effected  without  the  passage  of 
a  dollar  or  other  valuable  considera- 
tion passing  between  the  corporations 
themselves.  The  effect  is  precisely 
the  same  as  though  the  stockholders 
of     the  [two     companies] 

had  united  to  form  the  electric  com- 
pany and  had  pooled  their  stock  and 
bonds  into  the  new  company." 

See  also  Howell  v.  Lansing,  etc. 
Traction  Co.,  146  Mich.  450  (1906), 
(109  N.  W.  Rep.  846).  Also  Appeal 
of  Fame  Hose  Co.,  6  Leg.  Gaz.  (Pa.) 
79  (1874). 

The  transactions  stated  in  the  Mich- 
igan cases  seem  clearly  to  have  been 
sales  —  or  more  properly  exchanges 
—  in  which  the  consideration  —  the 
stocks  and  bonds  —  was  distributed 
directly  to  the  stockholders  and  bond- 
holders of  the  vendee  corporation  and 
which  were  fraudulent  and  loid  as  to 
creditors.  (Post,  §  124,  "Fraudulent 
Sales.")  There  being  no  statutory 
authority  for  consolidation,  the  ab- 
sorbing corporation  was  not  even  a 
de  facto  consolidated  corporation. 

'  Compton  V.  Wabash,  etc.  R.  Co., 
45  Ohio  St.  615  (1888),  (16  N.  E.  Rep. 
110). 
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its  property,  but  ceases  to  be  a  juristical  entity,  capable  of 
owning  or  acquiring  property.  It  does  not,  and  could  not, 
receive  any  consideration  for  the  transfer,  because  it  is  extin- 
guished and  dissolved  by  the  act  of  its  stockholders  in  assent- 
ing to  the  proposed  agreement.  It  is  futile  to  attempt  to 
urge  that  the  consideration  is  received  by  the  stockholders. 
They  are  not  the  corporation,  nor  do  they  represent  it  in  its 
relation  to  its  creditors." 

§  14.  Distinction  between  Consolidation  and  Lease.  — The 
same  distinction  may  be  drawn  between  a  lease  of  corporate 
property  and  franchises  and  a  consolidation  of  corporations  as 
between  a  sale  and  consolidation. 

In  the  case  of  a  lease  the  interests  of  the  corporations  as 
lessor  and  lessee  are,  to  an  extent,  antagonistic,  and  the  lessor 
company  parts  with  the  control  of  its  property,  and,  for  the 
term,  receives  a  rental  in  lieu  thereof.  Consolidation,  on  the 
other  hand,  by  whatever  means  accomplished,  results  in  a 
union  of  corporate  interests  and  stockholders,'  and  the  stock- 
holders of  consolidating  companies,  through  their  acquisition 
of  shares  in  the  new  corporation,  still  retain,  to  a  certain 
extent,  control  of  their  original  corporate  property.  "Power 
to  consolidate,"  said  the  Supreme  Court  of  New  Jersey  in 
Mills  v.   Central  R.   Co.,^  is  power  to  take  in  a  partner  or  go 

-i"The  distinguishing  feature  of  a  of  receipts  based  upon  a  contingent 
consolidation  is  tlie  union  of  the  share-  measure  of  profit,  no  common  owner- 
holders  of  the  two  companies  thereby  ship  of  shares  of  stock,  no  joint 
forming  one  company."  2  Morawetz  management,  and  no  yielding  up  of 
on  Priv.  Corp.,  §  939,  note  2,  citing  an  independent  corporate  existence 
Houston,  etc.  R.  Co.  v.  Shirley,  54  by  the  lessor  to  the  lessee." 
Tex.  125  (1880).  =  Mills  v.  Central  R.  Co.,  41  N.  J. 

In  State    v.    Montana  R.   Co.,   21  Eq.  7  (1886),  (2  Atl.  Rep.  453). 

Mont.  243  (1898),  (53  Pac.  Rep.  623,  In  State  v.  Vanderbilt,  37  Ohio  St. 

45  L.  R.  A.  271),  it  was  said  ;   "Lease  638  (1882),  the  distinction  between  a 

does    not    imply    consolidation;    nor  lease  and  consolidation  is   presented 

consohdation,    lease.     The    power  to  from  a  different  point  of  view  :    "By 

consoUdate,   as    we    have    seen,  is    a  force  of  such  lease,  the  right  to  the 

power  to  make  two  corporations  one ;  use  of  the  road  passed  from  the  lessor 

the  power  to  lease  carries  with  it  no  to  the  lessee,  according  to  such  terms 

power   to   pass   anything  except   the  and  conditions  with  respect  to  the  use 

right  to  use  the  property  leased.     In  as  are  proper  in  a  lease;   but  nothing 

the  lease  under  consideration  there  is  else  passed.     The  lessee  is  the  assignee 

no    merger    of    ownersliip,    no    com-  for  a  term  or  period  of  the  lessor,  — 

munion   of  interest,   no   distribution  his  bailee  to  hold  possession  for  him. 
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in  as  a  partner,  while  power  to  lease  is  power  to  dispose  of 
the  whole  concern  to  a  stranger." 

§  15.    Distinction     between     Consolidation     and     Control.  — - 

While  one  corporation  by  purchasing  a  majority  of  the  shares 
of  another  company  may  obtain  control  of  the  latter,  the 
result  is  radically  different  from  a  consolidation.'  In  consoli- 
dation there  is  a  union  of  corporate  interests  and  stockholders. 
In  the  case  of  the  acquisition  of  stock  the  purchasing  corpo- 
ration becomes  merely  a  stockholder  and  the  rights  of  the 
corporations,  as  such,  remain  unchanged.  Control  is  not 
consolidation;  it  is  not,  strictly  speaking,  even  a  conjunction 
of  corporate  properties.  As  said  by  Mr.  Chief  Justice  Waite 
in  Pullman  Car  Co.  v.  Missouri  Pacific  R.  Co.,''  in  reference 
to  a  stockholding  corporation:  "Its  rights  and  its  powers 
are  those  of  a  stockholder  only.  It  is  not  the  corjDoration, 
in   the    sense    of   that   term    as   applied   to   the  management 


The  power  to  lease  does  not  imply  a 
power  to  consolidate,  nor  does  the 
power  to  consolidate  imi^ly  a  power 
to  lease,  but  these  powers  are  distinct 
and  independent." 

See  also  Commissioners  v.  La- 
fayette, etc.  R.  Co.,  50  Ind.  110 
(1875) ;  Gere  r.  New  York  Central  R. 
Co.,  19  Abb.  X.  C.  210  (1885) ;  Archer 
V.  Terre  Haute,  etc.  R.  Co.,  102  111. 
493  (1882). 

Upon  the  principle  that  constitu- 
tional prohibitions  against  the  con- 
solidation of  competing  railroads  must 
be  liberally  construed  for  the  preser- 
vation of  competition,  it  has  been 
lield  that  a  lease  of  a  competing  rail- 
road comes  -nithin  such  a  prohibition. 
State  V.  Atchison,  etc.  R.  Co.,  24  Meb. 
143  (1888),  (38  N.  W.  Rep.  43;  8 
Am.  St.  Rei).  164  n.),  S.C.  38  Xeb.  437 
(1893),  (57  N.  W.  20).  lOast  St.  Louis, 
etc.  R.  Co.  V.  Jarvis,  92  Fed.  743 
(1899).  The  correctness  of  this  con- 
struction is  considered  in  another 
section.  See  post,  §  34:  ^'Couslritc- 
tion  of  Prohibitions  —  {B)  Whether  a 
Lease  amounts  to  Consolidation.'' 

^  The  mere  fact  that  one  corpora- 
tion has  obtained  control  of  the  stock 
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in  another  corporation  is  not,  of  itself, 
sufficient  to  show  a  consolidation  of 
the  two  corporations.  Jessup  v. 
Illinois  Cent.  R.  Co.,  36  Fed.  735 
(1888). 

In  Chase  v.  Michigan  Telephone 
Co.,  121  Mich.  634  (1899),  (80  N.  W. 
Rep.  717),  the  Court  said  :  "Although 
one  person  owns  a  majority  of  the 
stock  or  all  but  two  shares,  or  all  of 
it,  he  does  not  thereby  acquire  the 
right  of  acting  for  the  corporation, 
or  as  the  corporation,  independently 
of   the    directors,  .      Nor  is   that 

fact  e\adence  of  merger." 

In  Tod  V.  Kentucky  Union  Land 
Co.,  57  Fed.  .58  (1893),  (reversed  suh 
nam.  Marbury  i-.  Kentucky  Union 
Land  Co.,  62  Fed.  3.35  (1894)),  the  ac- 
quisition of  substantially  all  the  stock 
of  one  corporation  by  another  was 
held,  under  the  circumstances  there 
shown,  to  amount  to  a  "temporary 
consolidation." 

2  Pullman  Car  Co.  v.  Missouri  Pac. 
R.  Co.,  115  U.  S.  597  (18S5),  (6  Sup. 
Ct.  Rep.  194).  Compare  Pennsyl- 
vania R.  Co.  V.  Commonwealth  (Pa. 
1886),  7  Atl.  Rep.  368.  See  also  post, 
§  294:   "Meaning  of  term  'Control.'  " 
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of  the  corporate  business  or  the  control  of  the  corporate 
property."  ^ 

§  16.    Distinction  between  Consolidation  and  Combination.  — 

Combination  is  co5peration  and,  broadly  speaking,  a  consoli- 
dated corporation  illustrates  the  extreme  development  of  the 
idea  of  cooperation  with  reference  to  corporations.  In  this 
treatise,  however,  — following  the  common  usage,  — the  term 
^'  combination  "  is  used  to  describe  any  union  of  corporations 
entered  into  by  mutual  agreement  for  supposed  mutual  advan- 
tage, not  amounting  to  consolidation? 

The  distinction  may  be  sharply  drawn.  The  validity  of  a 
consolidation  depends  upon  the  existence  of  statutory  authority 
therefor.  Questions  of  pubhc  policy  regarding  consoUdation 
are  not  material.  Unless  authorized  by  statute  a  consolidated 
corporation  cannot  be  created;  if  authorized  it  is  not  against 
pubKc  policy,  for  that  which  the  statute  permits  cannot  be 
against  pubhc  policy. 

The  validity  of  a  combination,  on  the  other  hand,  generally 
depends  upon  considerations  of  public  poUcy.  Statutes 
seldom  authorize,  but  often  prohibit,  the  combination  of 
corporations.^ 


^  For  consideration  of  question 
whether  control  of  several  corpora- 
tions by  another  amounts  to  an  un- 
lawful combination,  see  post,  §  397: 
' '  Form  of  Combination  Immaterial.  — 
Illegality  of  Corporate  Device.'^ 

2  See  post,  Part  V,  "Combinations 
of  Corporations. " 

^  Distinction  between  consolidation 
and  reorganization. 

Sales,  leases  and  combinations, 
while  readily  distinguishable  from 
consolidations,  nevertheless  involve 
intercorporate  relations.  In  the  case 
of  a  reorganization,  however,  there  is 
no  connection  of  any  nature  between 
different  corporations.  Reorganiza- 
tion is  the  readjustment  of  the  affairs 


of  individual  corporations  —  "the 
carr^ang  out  by  proper  agreements 
and  legal  proceedings  of  a  business 
plan  or  scheme  for  winding  up  the 
affairs  of,  or  foreclosing  a  mortgage 
or  mortgages  upon,  the  property  of 
insolvent  corporations,  more  fre- 
quently railroad  companies.  It  is 
usually  by  the  judicial  sale  of  the 
corporate  property  and  franchises, 
and  the  formation  by  the  purchasers 
of  a  new  corporation,  in  which  the 
property  and  franchises  are  there- 
upon vested,  and  the  stocks  and  bonds 
of  which  are  divided  among  such  of 
the  parties  interested  in  the  old  com- 
pany as  are  parties  to  the  reorganiza- 
tion plan."    Bouvier's  Law  Diet. 
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CHAPTER   II 

LEGISLATIVE    AUTHORITY    FOR    CONSOLIDATION 

I.    Necessity  for  Legislative  Authority 

§  17.    Consolidation  without  Legislati\'e  Authority  ultra  vires. 
§  18.    Consolidation  of  Quasi-public  Corporations  without  Legislative  Au- 
thority against   Public   Policy. 

II.    Conferring  and   Withdrawal  of  Legislative  Authority 

§  19.    Power  of  Legislature  to   authorize  Consolidation. 

§  19  a.  Authorization  of  Consolidation  of  Interstate  Railroads  not  regulation 

of  Interstate  Commerce. 
§  20.    Legislative  Sanction  —  How  expressed. 

§  21.    Public  Policy  regarding  Consolidation  of  Non-competing  Railroads. 
§  22.    What  Railroads  may  consolidate  —  Statutory  Pro\'isions. 
§  23.    "What  Corporations  other  than  Railroads  may  consolidate  —  Statutory 

Provisions. 
§  24.    Power  of  Legislature  to  withdraw  or  limit  Right  to  consolidate  — 

(A)  In  Absence  of  Reserved  Power. 

§  25.    Power  of  Legislature  to  withdraw  or  limit  Right  to   consolidate  — 

(B)  In  Exerci.se  of  Reserved  Power. 

§  26.    Power  of  Legislature  to  ^^'ithdraw   or  limit  Right  to  consohdate  — 

(C)  In  Exercise  of  Police  Power. 

III.    Construction  of  Statutes  authorizing  Consolidation 

§  27.    General  Rules  of  Construction. 

§  28.    Construction  of  Particular  Statutory  Provisions. 

§  29.    Construction   of  Statutes  authorizing  Consolidation  of   Railroads  — 

Connecting  or  Continuous  Lines. 
§  30.    Construction  of  Statutes  authorizing  Consohdation   of  Corporations 

other  than  Railroads. 

I.    Necessity  for  Legislative  Authority 

§  17.    Consolidation  without  Legislative  Authority  ultra  vires. 

—  The  charter  of  a  corporation.,  read  in  connection  with  the 
general  laws  applicable  to  it,  is  the  measure  of  its  powers. 
The  enumeration  therein  of  the  powers  conferred  imphes  the 
exclusion  of  other  powers,  and  a  corporation  can  exercise  no 
authority  not  granted  to  it,  expressly  or  by  necessary  im- 
phcation,  in  its  charter  or  other  legislative  act.^ 

^  Central   Transp.    Co.    v.    Pullman  "A  charter  being  a  contract  gi^^ng 

Car  Co.,  139  U.  S.  24  (1891),  (11  Sup.  a  corporation  all  the  powers  which  it 
Ct.  Rep.  478).  can  exercise,  any  alteration  which  the 
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There  is  also  said  to  be  an  implied  contract,  as  well  between 
the  corporation  and  the  State  as  between  the  corporation  and 
its  stockholders,  that  its  corporate  property  and  franchises 
shall  only  be  appropriated  to  uses  authorized  by  its  charter, 
and  any  acts  of  the  corporation  outside  the  limits  so  pre- 
scribed are  ultra  vires.^  Consolidation  necessitates  the  em- 
barkation of  corporate  properties  upon  a  new  undertaking  — 
a  joint  adventure  instead  of  an  individual  enterprise  —  and 
is  ultra  vires  unless  authorized  by  legislative  authority.^ 

In  so  far,  also,  as  consolidation  involves  the  creation  of  a     * 


corporation  desires  to  make  therein 
must  in  the  first  place  have  the  sanc- 
tion of  the  legislature."  Green's 
Brice's  Ultra  Vires  (2d  ed.),  632. 

^  Black  V.  Delaware,  etc.  Canal  Co., 
24  N.  J.  Eq.  465  (1873) ;  Abbott  v. 
Johnston,  etc.  Horse  R.  Co.,  80  N.  Y. 
27  (1880),  (36  Am.  Rep,  672). 

2  In  Pearce  v.  Madison,  etc.  R.  Co., 
21  How.  (U.  S.)  442  (1858),  Mr.  Jus- 
tice Campbell  said:  "The  rights, 
duties,  and  obligations  of  the  de- 
fendants are  defined  by  the  acts  of 
the  Legislature  of  Indiana  under 
which  they  were  organized,  and  refer- 
ence must  be  had  to  these  to  ascertain 
the  validity  of  their  contracts.  They 
empower  the  defendants  respectively 
to  do  all  that  was  necessary  to  con- 
struct and  put  in  operation  a  rail- 
road between  the  cities  which  are 
named  in  the  acts  of  incorporation 
There  was  no  authority  of  law  to  con- 
sohdate  these  corporations  and  to 
place  both  under  the  same  manage- 
ment, or  to  subject  the  capital  of  the 
one  to  answer  for  the  liabilities  of  the 
other." 

See  also  New  York,  etc.  Canal  Co. 
V.  Fulton  Bank,  7  Wend.  (N.  Y.)  412 
(1831) ;  Blatchford  v.  Ross,  54  Barb. 
(N.  Y.)  42  (1869)  ;  Greenville  Com- 
press, etc.  Co.  V.  Planters'  Compress, 
etc.  Co.,  70  Miss.  669  (1893),  (13  So. 
Rep.  879;  35  Am.  St.  Rep.  681); 
Kavanaugh  v.  Omaha  Life  Assn.,  84 
Fed.  295  (1897)  ;  Home  Friendly  Soc. 
V.  Tyler  (Com.  PI.),  9  Pa.  Co.  Ct.  Rep. 


617  (1891).  Overstreet  v.  Citizens 
Bank,  12  Okl.  383  (1903),  (72  Pac. 
Rep.  379) ;  Jones  v.  Missouri  Edison 
Electric  Co.,  135  Fed.  153  (1905), 
(reversed  on  other  points  144  Fed.  775 
(1906)),  Re  Era  Ins.  Soc,  30  Law  J. 
Eq.  (n.s.)  137  (1860),  (6  Jur.  (n.s.) 
1334,  9  Wkly.  Rep.  67).  In  Chnch 
V.  Financial  Corp.,  L.  R.  4  Ch.  App. 
117  (1868),  it  was  held  that  an  ar- 
rangement for  amalgamation  by 
which  liabilities  were  imposed  on  the 
stockholders  was  void  as  ultra  rires 
and  senible  that  such  an  arrangement 
would  be  void,  even  it  only  the  share- 
holders who  assented  to  it  were  bound 
by  it. 

Many  of  the  railroad  cases  cited  in 
note  to  §  18  post,  while  illustrat- 
ing the  principle  that  franchises  may 
not  be  transferred  without  legislative 
sanction  upon  grounds  of  public 
pohcy,  also  support  the  principle 
stated  in  the  text,  appUcable  to  all 
corporations,  that  an  unauthorized 
consolidation  is  ultra  vires. 

Religious  corporations  have  no 
common  law  right  to  consoUdate, 
although  they  may  do  so  under  a 
consolidation  statute  broad  enough 
to  cover  them.  A  single  member  of 
the  corporation  may  maintain  an 
action  to  set  aside  such  an  agree- 
ment as  ultra  vires.  And  the  ultra 
vires  act  cannot  be  defended  upon 
the  ground  that  it  is  advantageous. 

Davis  V.  Cong.  Beth  Tephilas 
Israel,  57  N.  Y.  Supp.  1015  (1899). 
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new  corporation,  legislative  authority  is  as  essential  as  it  is 
to  the  creation  of  a  corporation  in  the  first  instance.  An 
attempt  at  the  organization  of  a  consohdated  corporation  in 
the  absence  of  a  statutory  provision  for  consolidation  does 
not  even  create  a  corporation  de  facto,  since  corporations 
de  facto  can  only  exist  when  there  is  a  law  under  which  they 
may  be  incorporated.^ 

§  18.  Consolidation  of  Quasi-public  Corporations  without 
Legislative  Authority  against  Public  Policy.  —  There  is  another 
principle,  in  addition  to  that  of  ultra  vires,  why  a  railroad 
company  or  other  guost-public  corporation^  cannot  transfer 
its  franchises  to  another  corporation,  through  the  process  of 
consolidation,  without  the  sanction  of  the  legislature  which 
granted  them.  That  principle  is,  that  where  such  a  corpora- 
tion has  had  granted  to  it  by  its  charter  franchises  and  privi- 
leges to  enable  it  to  provide  facihties  for  the  benefit  of  the 
public,  it  assumes  the  due  performance  of  those  functions 
as  the  consideration  of  the  grant,  and  any  contract  or  ar- 
rangement which  disables  it  from  performing  them  —  which 
undertakes,  without  the  consent  of  the  State,  to  transfer  to 
others  the  rights  and  powers  conferred  by  the  charter  and  to 
relieve  the  grantee  of  the  burden  imposed  —  is  a  violation  of  the 
contract  with  the  State  and  against  public  pohcy.'     An  at- 

^  American  Loan,  etc.  Co.  v,  Minne-  corporation.     Being   thus   at   once   a 

sota,  etc.  R.  Co.,  157  111.  641  (1895),  public    corporation    existing   for    pri- 

(42N.  E.  Rep,  153).  See  "  Irregular  and  vate  gain  and  a  private  corporation 

Invalid  Consolidations, "  ch.  IX,  post.  owing  public  duties,  a  railroad  com- 

^  It  is  generally  held  that  a  railroad  pan}'  is  called,  with  propriety,  a  quasi- 

company   is   a   giiasi-public    corpora-  public       corporation.      See       United 

tion.     The  State  grants  it  extraordi-  States      J'.      Trans-Missouri      Freight 

nary  powers  —  the  right  to  condemn  Ass'n.,  166  U.  S.  321  (1897),  (17  Sup. 

lands   and   take   tolls   for   the   public  Ct.  Rep.  540) ;  Black  i).  Delaware,  etc. 

benefit.     In   accepting  its   charter  it  Canal  Co.,  24  N.  J.  Eq.  469   (1S73) ; 

assumes  obligations  to  the  State  and  Chicago,  etc.  R.  Co.  v.  Wabash,  etc. 

to  the  public,  and  to  that  extent  is  a  R.     Co.,     61     Fed.     997     (1894).     In 

pubho  corporation.      (Peoria,  etc.   R.  Rerce  v.  Commonwealth,  104  Pa.  St. 

Co.  V.  Coal  Valley  Mining  Co.,  68  111.  155   (1883),   however,   it  was   denied 

489  (1873)).     On  the  other  hand  the  that  a  railroad  company  is  a  quasi- 

stockholders  furnish  the  means  for  the  public   corporation,    and  it  was  said 

construction    and    equipment    of   the  to    be    "a    private    corporation    and 

railroad,  and  are  entitled  to  the  profits  nothing  more. '' 

derived  from  its  operation.     To  this  '  Thomas  v.  Railroad  Co.,  101  U.  S. 

extent,  a  railroad  company  is  a  private  71  (1879). 
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tempted  consolidation,  therefore,  without  legislative  sanction, 
is  opposed  to  public  policy  and  void.' 

An  unauthorized  consolidation  of  corporations  owing  public 
duties  is  also  invalid  as  involving  a  delegation  of  corporate 
powers.^ 

II.    Conferring  and  Withdrawal  of  Legislative  Authority 

§  19.    Power  of  Legislature  to  authorize  Consolidation.  — So 

far  as  the  public  rights  are  concerned,  the  power  of  the  legis- 
lature to  authorize  a  consolidation  of  corporations  is,  in  the 
absence  of  special  constitutional  restrictions,  unquestioned.^ 
The  State  has  the  same  power  to  authorize  several  existing 
corporations  to  associate  together  and  organize  themselves 
into  a  new  corporation  as  it  has  to  incorporate  individuals.^ 
It  has  been  held,  however,  that  corporations  are  not  such 
"persons"  as  may  themselves  form  corporations.^ 

As  a  consolidated  corporation  becomes  a  new  and  distinct 


^  United  States :  Clearwater  v. 
Meredith,  1  Wall.  39  (1863) ;  Shields 
V.  Ohio,  95  U.  S.  322  (1877) ;  Louis- 
ville, etc.  R.  Co.  V.  Kentucky,  161 
XJ.  S.  677  (1896),  (16  Sup.  Ct.  Rep. 
714). 

Illinois:  American  Loan,  etc.  Co. 
V.  Minnesota,  etc.  R.  Co.,  157  111.  641 
(1895),  (42  N.  E.  Rep.  153). 

Indiana:  State  v.  Bailey,  16  Ind. 
46  (1861),  (79  Am.  Dec.  405) ;  Shelby- 
ville,  etc.  Turnpike  Co.  v.  Barnes,  42 
Ind.  498  (1873);  State  v.  Beck,  81 
Ind.  500  (1882) ;  C^awfo^ds^^lle,  etc. 
Turnpike  Co.  v.  State,  102  Ind.  435 
(1885),  (1  N.  E.  Rep.  864). 

Mississippi :  Adams  v.  Yazoo,  etc. 
R.  Co.,  77  Miss.  194  (1899),  (24  So. 
Rep.  200,  60  L.  R.  A.  33n) ;  affirmed, 
180  U.  S.  1  (1901),  (21  Sup.  Ct.  Rep. 
240). 

New  Jersey:  Black  v.  Delaware, 
etc.  Canal  Co.,  24  N.  J.  Eq.  455  (1873)  ; 
Mills  V.  Central  R.  Co.,  41  N.  J.  Eq. 
1  (1886),  (2  Atl.  Rep.  453). 

Pennsylvania :  Laiunan  v.  Lebanon 
Valley  R.  Co.,  30  Pa.  St.  42  (1858), 
(72  Am.  Dec.  685). 

Texas:    Eeist  Line,  etc.  R.  Co.  v. 


State,  75  Tex.  434  (1889),  (12  S.  W. 
Rep.  690) ;  Gulf,  etc.  R.  Co.  v.  Newell, 
73  Tex.  334  (1889),  (11  S.  W.  Rep. 
342;  15  Am.  St.  Rep.  788)  ;  Missouri 
Pac.  R.  Co.  „.  Owens,  1  White  &  W. 
Civil  Cas.  Ct.  App.  §  385  (1883). 

England:  Charlton  v.  Newcastle, 
etc.  R.  Co.,  5.  Jut.  (n.  s.)  1096  (1859). 

The  principle  that  the  franchises  of 
guasi-puhlic  corporations  cannot  be 
transferred  by  the  process  of  consoli- 
dation apphes  equally  to  any  form  of 
transfer  —  sale  or  lease  —  and  is  sup- 
ported by  cases  referring  to  any  form 
(see  post,  ch.  XII,  XVI.  An  attempt 
has  been  made,  however,  to  classify 
the  cases  under  their  distinctively  ap- 
propriate heads. 

^  See  post,  ch.  XII :  **  Sales  of  Cor- 
porate Franchises. ^^ 

^  Clearwater  v.  Meredith,  1  Wall. 
(XJ.  S.)  39  (1863) ;  Black  v.  Delaware, 
etc.  Canal  Co.,  24  N.  J.  Eq.  455  (1873). 

*  State  Treasurer  v.  Auditor  Gen- 
eral, 46  Mich.  233  (1884),  (9  N.  W. 
Rep.  258). 

*  Factors,  etc.  Ins.  Co.  v.  New 
Harbor  Protection  Co.,  37  La.  Ann. 
233  (1885).     See  also  post,  §  266. 
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corporation,  a  special  statute  authorizing  consolidation  con- 
travenes a  constitutional  provision  against  the  creation  of 
corporations  by  special  act.^  For  the  same  reason  a  consoli- 
dated corporation  may  be  organized  for  the  full  statutory 
period  irrespective  of  the  terms  of  existence  of  the  constituent 
corporations,  and  it  cannot  be  objected  that  the  consolidation 
in  effect  extends  the  existence  of  such  corporations  beyond 
the  period  fixed  by  law.^ 

The  existence  of  an  outstanding  contract  between  a  con- 
stituent corporation  and  an  individual  does  not  prevent  the 
legislature  from  authorizing  a  consolidation  upon  the  ground 
that  the  obligation  of  such  contract  would  be  impaired,  where 
the  act  of  consolidation  provides  that  the  consolidated  com- 


^  Shields  v.  Ohio,  95  U.  S.  323 
(1877):  "If  the  argument  of  the 
learned  counsel  for  the  plaintiff  in 
error  be  correct,  the  constitutional  re- 
strictions can  be  readily  evaded. 
Laws  may  be  passed  at  any  time, 
enacting  that  all  the  valuable  fran- 
chises of  designated  corporations 
antedating  the  Constitution  shaU, 
upon  their  dissolution,  \oluntary  or 
otherwise,  pass  to  and  vest  in  certain 
newly  created  institutions  of  the  like 
kind.  The  claim  of  the  iuA-iolability 
of  such  franchises  should  rest  on  the 
sam,e  foundation  as  the  affirmation 
in  the  present  case.  The  language  is 
broad  and  clear,  and  forbids  a  con- 
struction which  would  permit  such  a 
result." 

A  statute  entitled  "An  act  in  rela- 
tion to  gas  companies'*  and  authoriz- 
ing the  consolidation  of  such  com- 
panies in  a  certain  city  is  not  invalid 
because  the  title  does  not  refer  to 
the  particular  subject  of  consolidation, 
that  being  germane  to  its  general 
subject.  Nor  is  such  a  statute  un- 
constitutional as  granting  a  corpora- 
tion special  privileges  and  franchises 
—  it  applying  to  all  companies 
organized  or  to  be  organized  in  the 
particular  territory.  Nor  is  it  in 
violation  of  a  constitutional  provision 
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that  the  charter  of  no  corporation 
shall  be  amended  or  changed  except 
by  a  general  law  —  the  consolidated 
corporation  taking  only  the  powers 
and  privileges  of  its  constituents. 

People  V.  People's  Gas  Light  Co. 
205  111.  482  (1903),  (68  N.  E.  Rep. 
950,  98  Am.  St.  Rep.  244). 

The  Court  said  in  this  case  regard- 
ing the  point  last  stated  ;  "Although 
the  general  rule  is  that  the  consolida- 
tion of  several  corporations  into  a  new 
one  invests  the  latter  with  all  the 
rights  and  pri\nleges  of  the  several 
constituent  companies,  such  is  not 
the  result  of  consolidation  or  merger 
under  this  statute." 

2  The  consolidated  corporation  be- 
comes a  new  and  distinct  corporation 
which  may  be  organized  for  the  term 
of  fift}'  years,  irrespective  of  the  term 
of  existence  of  the  constituent  cor- 
porations, and  it  cannot  be  objected 
to  the  consolidation  that  it  has  the 
effect  to  extend  the  existence  of  the 
constituent  corporations  beyond  the 
period  of  fifty  years  fixed  for  each  of 
them.  Market  St.  R.  Co.  v.  Hellman, 
109  Cal.  571  (1895),  (42  Pac.  Rep. 
225).  See  also  New  York  Central 
etc.  R.  Co.  V.  City  of  Yonkers,  103 
N.  Y.  Supp.  252  (1907). 


CHAP.   Il]         LEGISLATIVE   AUTHORITY   FOR   CONSOLIDATION  §    19a 

pany  shall  assume  and  discharge  the  liabilities  of  the  con- 
stituent  corporations.  In  such  a  case  it  was  said  by  the 
Supreme  Court  of  the  United  States  that  "proper  care  was 
taken  by  the  legislature  to  protect  the  rights  of  these  com- 
plainants by  incorporating  into  the  act  uniting  the  two  col- 
leges a  provision  that  the  new  corporation  should  discharge 
and  perform  those  liabilities  without  diminution  or  abate- 
ment. Such  contracts  were  made  with  the  trustees,  and  not 
with  the  State,  and  it  is  a  mistake  to  suppose  that  the  ex- 
istence of  such  a  contract  between  the  corporation  and  an 
individual  would  inhibit  the  legislature  from  altering,  modi- 
fying, or  amending  the  charter  of  the  corporation  by  virtue 
of  a  right  reserved  to  that  effect,  or  with  the  assent  of  the 
corporation,  if  in  view  of  all  the  circumstances  the  legislature 
should  see  fit  to  exercise  that  power."  '  In  a  still  earlier 
case  it  was  intimated  by  the  same  Court  that  a  consolida- 
tion might  be  authorized  without  special  provision  being 
made  for  the  creditors  of  the  constituent  companies.^ 

§  19  a.  Authorization  of  Consolidation  of  Interstate  Railroads 
not  Regulation  of  Interstate  Commerce.  —  The  fact  that  a 
railroad  company  engages  in  interstate  commerce  does  not 
affect  its  status  as  a  State  corporation.  Its  one  source  of  cor- 
porate power  is  the  State  which  created  it.  Authority  for  its 
consolidation  with  domestic  or  foreign  railroad  corporations 
can  be  obtained  from  the  State  alone.  While  Congress  might 
prevent,  it  could  not  authorize  such  a  consolidation.'     State 

^  Pennsylvania    College    Cases,    13  him  in  a  worse  position  in  regard  to 

Wall.  (U.  S.)  222  (1871).  his  demand.     The  means  of  payment 

2  Smith  V.  Chesapeake,  etc.  Canal  possessed   by   the    old   company   are 

Co.  14  Pet.  (U.  S.)  48  (1840)  :   "There  carefully  preserved  and,  indeed,  guar- 

can  be  no  doubt  that  the  States  of  anteed  by  the  new  corporation.     And 

Virginia  and  Maryland  in  granting  the  if  the  fact  can  be  established,  which 

charter  of  the  Chesapeake  and  Ohio  is    denied    by    the  'defendants,    that 

Canal    Company    had    the    power    to  some  bona  fde  creditors  of  the  Poto- 

authorize  a  surrender  of  the  charter  of  mac  Company  were  unprovided  for  in 

the  Potomac  Company,  with  the  con-  the    new    charter,    and    consequently 

sent    of    the    stockholders ;     and    to  have  no  redress  against  the  defendant, 

make  the  provision   which   they  did  it  does  not  follow  that  they  are  witli- 

make   for  the  creditors  of  the  com-  out  remedy. " 

pany.     This  assignment  does  not  im-  '  The  authorization  of  consohdation 

pair  the  obligation  of  the  contract  of  and  its  prohibition  stand  upon  essen- 

any  creditor  of  the  company,  nor  place  tially  different  grounds.     In  the  one 
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consolidation  statutes  although  applying  to  interstate  railroads 
are  not  regulations  of  interstate  commerce  in  violation  of  the 
federal  Constitution.  They  relate  rather  to  the  instrumentali- 
ties of  commerce  than  to  commerce  itself. 

In  Louisville,  etc.  R.  Co.  v.  Kentucky,^  the  Supreme  Court  of 
the  United  States  said:  "It  has  never  been  supposed  that  the 
dominant  power  of  Congress  over  interstate  commerce  took 
from  the  States  the  power  of  legislation  with  respect  to  the 
instruments  of  such  commerce,  so  far  as  the  legislation  was 
within  its  ordinary  pohce  powers.  Nearly  all  the  railways 
in  the  country  have  been  constructed  under  State  authority, 
and  it  cannot  be  supposed  that  they  intended  to  abandon  their 
power  over  them  as  soon  as  they  were  finished.  The  power  to 
construct  them  involves  necessarily  the  power  to  impose  such 
regulations  upon  their  operation  as  a  sound  regard  for  the 
interests  of  the  public  may  seem  desirable.  In  the  division  of 
authority  with  respect  to  interstate  railways  Congress  reserves 
to  itself  the  superior  right  to  control  their  commerce  and  forbid 
interference  therewith;  while  to  the  States  remains  the  power 
to  create  and  to  regulate  the  instruments  of  such  commerce, 
so  far  as  necessary  to  the  conservation  of  the  public 
interests."  ^ 

While  the  States  alone  can  authorize  State  corporations  to 
consolidate  it  does  not  follow  from  the  decision  in  the  Louisville 
case  that  they  have  exclusive  power  over  corporations  as  instru- 
ments of  interstate  commerce.  Congress,  undoubtedly,  has 
power  to  pro\-ide  that  interstate  railroads  shall  be  operated 
solely  by  federal  corporations.  Such  an  enactment  while 
leaving  in  the  State  full  authority  over  its  corporations  would 
take  away  their  character  as  instruments  of  interstate  commerce. 
The  power  of  the  State  to  authorize  the  consolidation  of  the 

case  the  powers  of  a  State  corpora-  ^  The  fee  required  for  filing  cer- 
tion  are  extended;  in  the  other,  inter-  tificates  of  tlie  consohdation  of  inter- 
state commerce  is  l.:ept  free  from  the  state  raihoad  corporations  is  not 
effects  of  combination.  See  pi'.'<t,  §  a  tax  upon  the  right  to  engage  in 
38,  "Prohibition  of  Con.'yolidation  of  interstate  commerce,  but  upon  the 
Competing  Railroads  not  Regulation  of  right  to  incorporate. 
Interstate  Commerce.'*  Chicago,  etc.  R.  Co.  v.  State, 
1  Louisville  etc.  R.  Co.  v.  Ken-  153  Ind.  134  (1899),  (51  N.  E.  Rep. 
tucky,  161  U.  S.  677,  702  (1895),  (16  924). 
Sup.  Ct.  Rep.  714). 
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corporations  would  remain  but  they  could  not  operate  interstate 
railroads.  But  in  absence  of  adverse  federal  legislation  both 
the  powers  of  the  State  corporation  and  of  the  State  itself  are 
unaffected.^ 

§  20.  Legislative  Sanction — How  expressed.  — Legislative 
approval  of  consolidation  may  be  expressed  in  various  ways, 
A  grant  of  power  to  consolidate  contained  in  the  charters  of  the 
constituent  corporations  or  ift  general  laws  passed  prior  to  their 
incorporation  furnishes  undoubted  authority.^  Acts  passed 
subsequent  to  the  incorporation  of  the  companies  but  prior  to 
their  consohdation  are,  subject  to  constitutional  objections  to 
be  hereafter  noticed,^  sufficient.* 

It  is  not  essential  that  authority  should  be  granted  before 
consolidation.  The  legislature  can  validate  after  the  fact  that 
which  it  may  authorize  in  the  first  instance,  and  a  subsequent 
act  ratifying  an  informal  consolidation  has  the  same  effect  as 


'  In  Boardman  v.  Lake  Shore,  etc. 
R.  Co.,  84  N.  Y.  185  (1881)  State 
legislation  authorizing  the  consoli- 
dation of  railroad  corporations  of 
adjoining  States  was  held  not  to  be 
a  regulation  of  interstate  commerce 
in  violation  of  the  commerce  clause. 
The  ground  upon  which  the  decision 
was  placed  was  that,  in  the  absence 
of  action  by  Congress,  the  States 
have  power  to  enact  such  legislation 
—  that  not  the  power  in  Congress, 
but  its  exercise,  is  inconsistent  with 
the  exercise  of  the  sara.e  power  by 
the  State  legislatures. 

The  Court  said :  "There  is,  we 
think,  no  force  in  the  position  that 
the  acts  of  the  legislatures  of  the 
several  States  through  which  the 
railroads  run,  so  far  as  they  relate 
to  or  authorize  the  consolidation  in 
the  adjoining  States  are  in  viola- 
tion of  subdivision  3  of  section  8 
of  the  first  article  of  the  Constitu- 
tion of  the  United  States  which 
confers  upon  Congress  the  power  to 
regulate  commerce  with  foreign  na- 
tions and  with  the  several  States. 
It  is  not  claimed  that  Congress  has 
legislated  in  respect  to  the  subject,  or 


assumed  to  exercise  the  power  con- 
ferred by  the  Constitution,  and  it 
has  not  yet  been  decided  that  the 
provision  cited  requires  that  the  power 
conferred  should  be  exercised  by 
Congress  alone  and  is  taken  away 
entirely  from,  the  control  of  the  State 
legislatures.  The  conclusion,  there- 
fore, is  inevitable  that  in  the  absence 
of  such  legislation  by  Congress  the 
power  exists  in  the  State  to  legislate 
upon  the  subject." 

This  language  can  only  be  justified 
upon  the  broad  ground  stated  in 
the  text  that  Congress  ha\'ing  the 
paramount  power  over  the  whole 
subject  of  interstate  railroads  may 
create  its  own  instrumentalities  and 
thereby  deprive  State  statutes  of 
effective  force.  It  cannot  be  justi- 
fied upon  the  ground  that  Congress 
has  the  superior  right  —  or  any 
right  whatever  —  to  authorize  the 
consohdation  of    State    corporations. 

2  Fisher  v.  Evansville,  etc.  R.  Co., 
7  Ind.  407  (1856). 

3  Post,  §  43. 

*  Sparrow  v.  Evansville,  etc.  R. 
Co.,  7  Ind.  369  (1856). 
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a  prior  grant  of  power.'  Express  ratification  is  not  neces- 
sary. Recognition  by  the  legislature  of  the  consolidated  cor- 
poration cures  any  defect  arising  from  the  want  of  legislative 
authority  to  consoUdate.^  Legislative  recognition  amounts  to 
legislative  ratification.  General  statutes  authorizing  the  con- 
sohdation  of  corporations  are,  however,  not  retroactive  and  do 
not  apply  to  consohdation  agreements  made  prior  to  their 
enactment.' 

§  21.  Public  Policy  regarding  Consolidation  of  Non-compet- 
ing Railroads.  — Although  authority  to  amalgamate  has  been 
granted,  by  special  act,  to  railroad  companies  in  England,  it 
may  be  said  that  the  public  policy  of  that  nation,  as  mani- 
fested by  acts  of  Parhament  and  by  the  appointment  of  parha- 
mentary  committees  to  investigate  the  subject,  is  opposed  to 
the  consolidation  of  such  companies.^ 

In  America,  however,  the  public  pohcy  of  nearly  all  the 
States,  as  indicated  by  the  enactment  of  general  consohda- 
tion acts,  is  in  favor  of  the  consohdation  of  non-competing 


'  Mitchell  V.  Deeds,  49  111.  416 
(1867),  (95  Am.  Dec.  621)  :  "The 
legislature  has  the  same  power  to 
ratify  and  confirm  an  irregularly 
organized  corporate  body  that  they 
have  to  create  a  new  one.  And 
by  the  act  confirming  the  consolida- 
tion before  then  entered  into,  the 
corporate  body  which  was  organized 
in  accordance  with  the  act  of  con- 
solidation, became  legal,  notwith- 
standing such  organization  may  have 
been  irregular." 

See  also  Racine,  etc.  R.  Co.  v. 
Farmers  Loan,  etc.  Co.,  49  111.  331 
(1868),  (95  Am.  Dec.  595).  Bishop 
t>.  Brainerd,  28  Conn.  289  (1859). 

^  The  passage  of  a  legislati\'C  act 
whereby  the  existence  of  a  consoli- 
dated corporation  is  expressly  recog- 
nized is  a  ratification  of  and  legalizes 
the  consolidation.  Louis\'ille  Trust 
Co.  V.  Louisville,  etc.  R.  Co.,  75  Fed. 
433  (1896).  See  also  United  States 
V.  Southern  Pac.  Co.,  45  Fed.  596 
(1891);  Mead  v.  New  York,  etc. 
R.  Co.,  45  Conn.  199  (1877) ;  Atlantic, 
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etc.  R.  Co.  V.  St.  Louis,  66  Mo.  228 
(1877) ;  McCauIey  v.  Columbus,  etc. 
R.  Co.,  83  111.  352  (1876). 

^  Hatcher  v.  Toledo,  etc.  R.  Co., 
62  111.  480  (1872)  :  "The  law  is  not 
retrospective  in  terms  and  cannot  be 
made  so  by  any  fair  construction. 
It  is  manifest  that  this  act  was 
intended  to  apply  to  companies  which 
might  effect  a  consohdation  after 
its  passage." 

*  One  ground  of  objection  is  indi- 
cated in  East  Anglian  R.  Co.  v. 
Eastern  Counties  R.  Co.,  11  Com.  B. 
812  (1851)  :  "The  pubhc  also  has  an 
interest  in  the  proper  administration 
of  the  powers  conferred  by  the  act. 
The  comfort  and  safety  of  the  line 
may  be  seriously  impaired  it  the 
money  supposed  to  be  necessary 
and  destined  by  Parliament  for  the 
maintenance  of  the  railway,  be  ex- 
pended in  other  undertakings  not 
contemplated  when  the  act  was  ob- 
tained and  not  expressly  sanctioned 
by  the  legislature." 
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railroad  corporations.  The  Court  of  Appeals  of  New  York  has 
said  that  "whatever  may  be  the  rule  in  other  States  or  in 
England,  the  public  policy  of  this  State,  as  manifested  by 
numerous  acts  of  the  legislature,  has  always  been  not  only  to 
afford  the  fullest  scope  for  the  consolidation  and  reorganiza- 
tion of  non-competing  railroads  and  railroad  corporations,  but 
also  for  the  transfer  of  the  use  of  such  roads  and  their  fran- 
chises by  one  corporation  to  another."  *  It  has,  also,  been 
said  in  regard  to  the  Illinois  statutes  authorizing  consolidation 
and  their  construction  by  the  courts  of  that  State  that  "great 
encouragement  has  been  given  to  the  union  of  hues  of  rail- 
road for  the  purpose  of  having  them  operated  under  some 
general  management,  the  result  of  which  has  been  the  con- 
solidation of  many  lines  of  road  which  were  originally  separate 
and  distinct,  but  which  are  now  operated  under  a  uniform 
system."  ^ 

The  public  policy  of  Illinois  has,  however,  been  adverse  to 
the  consolidation  of  domestic  railroad  companies  with  those 
of  other  States.' 

§  22.  What  Railroads  may  consolidate  — ■  Statutory  Provi- 
sions. —  Nearly  all  the  States  have  general  railroad  consolida- 
tion statutes,  of  which  an  abstract  is  printed  in  the  subjoined 
note.* 

'  Woodruff  V.  Erie  R.  Co.,  93  N.  Y.  act  shall  be  so    construed  as    to    au- 

615  (1883).  thorize   any  corporation  acting  by  or 

^  Dimpfel    v.    Ohio,   etc.    R.    Co.,  organized    under    the    laws    of    any 

9    Biss.  (U.    S.)    127   (1879),  (8   Rep.  other  State  to  purchase  or  otherwise 

641,  7  Fed.  Cas.  722).  become    the    owner    of    any    railroad 

'  In    American   Loan,    etc.    Co.    v.  in  this  State." 
Minnesota,   etc.   R.   Co.,   157   111.   641  *  Alabama.     Gvil   Code    1896,    ch. 

(1895),  (42  N.  E.  Rep.   153),  the  Su-  28,  §  1166  (as  amended  by  acts  1900- 

preme  Court  of  Illinois  said  :    "This  01,  p.  237)  :    "Whenever  the  lines  of 

legislation  taken  in  connection  with  any  two    or    more    railroads,  or   con- 

the  specific  repeal  of  the  act  of  1854  templated  railroads,  chartered  under 

seems  to  indicate  a  legislative  public  the  laws  of  this  or  any  other  State 

poMcy   adverse    to    the    consolidation  which,  when  completed,  may  admit 

of  railroad  companies  organized  under  passage  of  cars  over  any  two  or  more 

the  laws  of  this  State  with  railroad  of  such   roads   continuously  without 

companies    formed    in    other    States.  break    or    interruption,"    such    com- 

And  the  same  general  policy  seems  panics  may  consoUdate. 
to  be  denoted  by  the  proviso  to  the  Arizona.     Rev.     Stat.     1901,    par. 

act   approved   March   30,    1875.  .   .   .  864 ;  Railroad  corporations  shall  have 

The  proviso  is,  that  nothing  in  that  power   "to   consolidate   with   one   or 
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These  statutes,  as  a  general  rule,  provide  only  for  the  con- 
sohdation   of   corporations   owning   connecting   or   continuous 


more  corporations  formed  under  this 
title,  or  under  the  laws  of  any  other 
State  or  Territory." 

Arkansa.'i.  Kirbv'8  Dig-  1904, 
§  6735:  "Any  two  or  more  railroad 
companies  in  this  State  .  owning 
railroads       .       which  .  form     one 

continuous  line  of  railroad,  continu- 
ing and  running  in  the  same  general 
direction  are  hereby  authorized  to 
consolidate  their  stock  and  make 
joint  stock  with  any  connecting  rail- 
road company  whether  within  or 
without  this  State,  and  form  one 
company,  owning  and  controlling 
such  continuous  line  of  road." 

Sections  6740  and  r.741  pro\dde  for 
the  consolidation  of  domestic  cor- 
porations witli  those  of  an  adjoining 
State  making  a  "continuous  line." 
See  also  ib.  §  07.52. 

Calif om  ia .  Pomeroy 's  C'i  ^al  Code 
1901,  §  473  :  "Any  railroad  com- 
pany incorporated  under  the  laws  of 
this  State  may  consolidate  with  one  or 
more  railroad  companies  incorporated 
under  the  laws  of  this  State,  or  under 
the  laws  of  any  other  State  or  Terri- 
tory of  the  United  States." 

Colorado.  Mill's  Anno.  Stat.,  §  604: 
"Any  railroad  company  of  this 

State  whose  .  road  is  made 

to  the  boundary  line  of  the  State,  or 
to  any  point  either  in  or  out  of  the 
State"  m,ay  merge  and  consoUdate 
with  "any  railroad  company  or  com- 
panies of  any  adjoining  State 
or  Territory  whenever  the  two  or 
more  railroads  of  the  companies  or 
corporations  .  shall  or  may  form 
a  continuous  hne  of  railroad  with 
each  other  or  by  means  of  an  inter- 
vening railroad." 

Connecticut.  Gen.  Stat.  1902, 
§  3674:  ".A_ny  railroad  corporation 
incorporated  under  the  laws  of  this 
State  for  the  purpose  of  building 
and   operating   railroads   within    this 
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state  extending  to  or  beyond  the 
boundary  line  of  this  State  may  con- 
solidate .  with  any  other 
incorporated  railroad  company  who>.e 
hne  of  road  .  is  situated  wholly 
outside  this  State." 

Delaware.  Laws  1903  (Corp.  Law), 
§  rn  :  "Any  railroad  of  this  State" 
may  "consolidate  with  any  other  rail- 
road company  incorporated  under  the 
laws  of  this  State,  or  any  other  State 
of  the  United  States,  whose  railroads 
within  or  without  this  State  shall 
connect,  or  form  a  continuous  hne, 
with  the  railroad  of  the  company  so 
consolidated." 

For  other  railroad  consolidation 
statutes  see  Laws  1903  (Corp.  Law), 
§  123. 

Florida.  Gen.  Stat.  1906,  §2812: 
"Any  railroad  .  in  this  State 
shall  have  the  power  .  .  to  make 
and  enter  into  contracts  -n-ith  any 
railroad  wliich   has   constructed 

or  shall  hereafter  construct  any  rail- 
road .  within  this  State  or  in 
another  State,  as  will  enable  said 
companies  to  run  their  road  in  con- 
nection with  each  other,  and  to  merge 
their  stock,  or  to  consoHdate  with  any 
company  within  or  without  this 
State." 

Georgia.  Code  1895,  vol.  2,  §  2170  : 
"Any  railroad  company  incorpi>rated 
un<ler  the  provisions  of  this  article 
shall  have  authority  to  consoli- 

date the  same  with  those  of  an^■  other 
railroad  company  incorporated  under 
the  laws  of  this  or  any  (.>thcr  State 
of  the  United  States  whose  railroad 
within  or  without  this  State  shall 
connect  with  or  form  a  continuous 
hne  with  the  railroad  of  the  company 
incorporated  under  this  law  upon 
such  terms  as  may  be  agreed  upon." 

See  also  Code,  §  2173. 

Idaho.  Code  1901,  §  2178:  "An^ 
such    railroad  corporation   [chartered 


CHAP.   Il]        liBGISLATIVB   AUTHORITY   FOR   CONSOLIDATION 


§22 


lines  of  railroad,  although  a  varying  phraseology  is  employed 
in  expressing  the  legislative  intention.     The  reason  for  pro- 


by  or  organized  under  the  laws  of 
tliis  State,  or  of  any  State  or  Territory 
or  under  the  laws  of  the  United  States, 
and  authorized  to  do  business  in  tliis 
State],  may  consolidate  its  stock 
with  any  other  railroad  corporation 
whether  within  or  without  the  State, 
when  such  other  railroad  corporation 
does  not  own  any  competing  line 
of  railroad, " 

Illinois.  Kurd's  Rev.  Stat.  1901, 
p.  1376,  §  39:  "Whenever  any  rail- 
road which  is  sitiiated  partly  in  this 
State,  and  jlkrtly  in  one  or  more  other 
States ;  and  heretofore  owned  by  a 
corporation  formed  by  consolidation 
of  railroad  corporations  of  this  or  any 
other  States,  has  been  sold  pursuant 
to  the  decree  of  any  court  .  .  and 
the  same  has  been  purchased  as  an 
entirety,  and  is  now,  or  .  .  may 
be  held  in  the  name  or  as  the 
property  of  two  or  more  corpo- 
rations, incorporated  respectively 
under  the  laws  of  two  or  m,ore  of 
the  States  in  which  said  railroad  is 
situated,  it  shall  be  lawful  for  the 
corporation  so  created  in  this  State 
to  consolidate  .  with  the 
corporation  or  corporations  of  such 
other  State  or  States.  .  Pro- 
\'ided,  that  no  consolidation  shall  take 
place  with  any  railroad  owning  a  par- 
allel or  competing  line." 

For  act  ratifying  existing  consoli- 
dations and  mergers  see  Laws  1907, 
p.  473. 

Indiana.  Burns'  Anno.  Stat.  Rev. 
1901,  §  5215:  "Any  railroad  com- 
pany incorporated  under  the  pro- 
visions of  this  act  shall  also  have 
power  to  consolidate  with  other 
railroad  corporations  in  a-  continuous 
line  either  within  or  without  this 
State  upon  such  terms  as  may  be 
agreed  upon  by  the  corporations 
owning  the  same."  This  act  does 
not  permit  consolidation  with  other 


Indiana  railroads  equipped  and  in 
operation. 

For  statutes  permitting  consohda- 
tion  generally  of  steam  or  electric 
raih-oads  see  ib.  §§  5257,  5258,  5262. 
See  also  §  54681. 

Iowa.  Code  1897,  §  2036:  "Any 
corporation  organized  under  the  laws 
of  this  State  for  the  purpose  of  con- 
structing and  operating  a  railway  may 
join,  intersect,  and  unite  its  railway 
■ndth  that  of  any  other  corporation  at 
such  point  upon  the  boundary  line  ■ 
of  this  State  as  may  be  agreed  upon, 
and  .  .  may  merge  and  consoli- 
date the  stock,  property,  franchises, 
and  liabilities  of  such  corporations, 
making  the  same  one  corporation 
upon  such  terms  as  may  be  agreed 
upon  not  in  conflict  with  the  law. " 

Kansas.  Gen.  Stat.  1905,  §  6325: 
"Any  two  ormore  railroad  companies 
in  this  State,  existing  under  general 
or  special  laws,  and  owning  connect- 
ing lines  of  railroad  in  this  State 
and  any  railroad  organized  as  afore- 
said and  any  railroad  companj'  duly 
organized  and  existing  under  the  laws 
of  any  other  State  or  Territory,  whose 
hues  of  railroad  shall  connect  at  the 
State  line  ' '  may  consolidate. 

Kentucky.  Stat.  1903,  ch.  32 : 
"Any  two  or  more  railroad  coni- 
panies  .  .  of  this  or  any  other  State 
may  consoUdate  into   a.    single 

company  in  the  manner  pro\dded 
by  article  one  of  this  chapter  as 
amended." 

Louisiana.  Const,  and  Rev.  Laws 
1904,  p.  1486:  "Any  railroad  com- 
pany or  companies  organized  under 
the  laws  of  this  State,  general  or 
special,  shall  have  the  right  and  power 
to  consolidate  with  any  railroad  com- 
pany or  companies  organized  luider 
the  laws,  general  or  special,  of  any 
other  State  and  form  thereby  a  new 
corporation.   ..." 
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visions  of  this  character  is  that  the  creation  of  the  through 
Une  conduces  to  the  pubhc   convenience  and  welfare  by  in- 


Ziouisiana.  Const,  and  Rev,  Laws 
1904,  p.  1484:  "Every  railroad  cor- 
poration in  this  State  whether  created 
under  a  general  or  special  law,  or 
existing  by  virtue  of  a.  charter  or 
law  of  this  or  any  other  State,"  may 
consolidate  with  "an}'  other  railroad 
corporation  of  this  or  any  other  State 
whose  road  shall  connect  with  or 
intersect  the  road  of  such  railroad 
corporation  or  any  branch  thereof." 
76.  p.  1487  authorizes  the  consoli- 
■  dation  of  street  railway  companies. 

Maine.  Rev.  Stat.  1903,  §  30, 
p.  531.  No  railroad  corporation  can 
assign  its  charter  or  any  rights  under 
it ;  lease  or  grant  the  use  or  control 
of  its  road  or  any  part  of  it,  or  divest 
itself  thereof,  without  the  consent 
of  the  legislature.  But  these  pro\'i- 
sions  are  not  to  be  construed  to  prevent 
contracts  between  corporations  allow- 
ing the  trains  of  one  to  run  over  the 
road  of  another,  both  corporations 
assenting  thereto. 

Maryland.  Pub.  Gen.  Laws,  §  265, 
p.  650:  "Any  railroad  company 
of  this  State"  may  "consolidate  with 
any  other  railroad  company  incor- 
porated under  the  laws  of  this  or  any 
.other  State,  or  of  the  United  States, 
whose  railroad  within  or  without  this 
State  shall  connect  with  or  form  a 
continuous  line  "nith  the  railroad  of 
the  company  so  consolidating." 

Ih.  §  278,  p.  656:  "Any  railroad 
company  incorporated  under  the  three 
preceding  sections  shall  have  power 
to  sell,  lease,  assign  or  transfer  its 
stock,  property  and  franchises  to, 
or  to  consolidate  the  same  with 
those  of  any  other  railroad  com- 
pany .  of  this  or  any  other  State, 
or  of  the  United  States,  whose  rail- 
road within  or  without  this  State  shall 
connect  with  or  form  a  continuous 
line  with  the  railroad  of  the  Company 
incorporated    under    said    sections." 
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Massachusetts.  Supp.  to  Rev. 
Laws,  1902-06,  p.  579,  §  67:  "A 
lease  or  purchase  and  sale  of  the 
franchise  and  property  of  a  railroad 
corporation ,  or  .street  railway  com- 
pany, and  a  consolidation  of  two  or 
more  railroad  corporations,  or  street 
railway  companies,  whether  author- 
ized by  general  laws  or  a  special  act 
shall  not  be  binding  until  .  ap- 
proved by  board  of  railroad  com- 
missioners. 

"Said  board  shall  announce  its 
decision  within  thirty  days  after  the 
final  hearing  upon  the  application 
for  permission  to  lease  or  sell 
to,  consohdate  with  or  purchase  the 
franchise  and  other  property  of,  any 
other  railroad  corporation  or  street 
railway  company." 

Michigan.  Pub.  Acts  1899,  p.  450, 
§  29  :  "Any  railroad  company  in  this 
State  forming  a  continuous  or  con- 
necting line  with  any  other  railroad 
company,  may  consolidate  with  such 
other  company,  either  in  or  out  of 
this  State,  or  partly  ^vithin  or  partly 
without  this  State." 

Minnesota.  Rev.  Laws  1905,  § 
2897  :  "Any  domestic  or  foreign  rail- 
road corporation  .  may  consoli- 
date its  stock  and  franchises  with 
any  other  railroad  corporation  whose 
lines  of  railroad  .  within  or  with- 
out this  State  can  be  lawfully  con- 
nected and  operated  with  such  first 
named  corporation,  so  as  to  consti- 
tute one  continuous  main  line, 
and  admit  of  the  passage  of  trains 
over  them  without  break  or  inter- 
ruption, and  may  become  one  cor- 
poration under  any  name  selected 
by  them." 

Missis^.<^-ippi.  Code  1906,  §  4079: 
"Every  railroad  corporation  organized 
under  the  provisions  of  this  chapter 
shall  have  and  exercise  the  follow- 
ing powers:    (§  4089)  To  consolidate 
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creasing  facilities  for  travel  and  permitting  lower  rates,  while 
the  combination   of  separate  and  disconnected  roads  would 


with  any  other  railroad  company 
in  or  out  of  this  State,  with  the  con- 
sent of  the  railroad  commission,  upon 
such  terms  as  the  consolidating  com- 
panies may  agree  upon;  but  a  con- 
solidation shall  not  be  made  with  a 
parallel  or  competing  road." 

Missouri.  Anno.  Stat.  1906, 
§  1059:  "Any  two  or  more  railroad 
companies  in  this  State,  existing 
under  either  general  or  special  laws, 
and  owning  railroads  wholly  or  in 
part  which,  when  completed  and 
connected,  will  form  in  whole  or  in 
the  main,  one  continuous  line  of 
railroad,"  are  authorized  to  con- 
solidate. 

lb,  §  1060  provides  for  furnishing 
aid  to  and  consolidating  with  con- 
necting railroads. 

Montana.  Civil  Code  1895,  vol.  2, 
§  911:  "Any  two  or  more  railroad 
corporations  whose  respective  lines, 
not  being  parallel  or  competing  lines, 
are  wholly  or  partly  within  this  State, 
whether  chartered  by  or  organized 
under  the  laws  of  the  State  or  Terri- 
tory of  Montana  or  of  the  United 
States,  or  of  any  other  State  or  Ter- 
ritory, when  their  respective  lines 
of  road,  or  any  branch  thereof,  so 
connect  within  this  State  that  they 
may  operate  together  as  one  prop- 
erty, may  consolidate." 

lb.  §  890:  "Any  railroad  cor- 
poration .  may  consolidate  with 
any  road  not  a  parallel  or  competing 
line." 

lb.  §  923  provides  for  consolida- 
tion of  domestic  with  domestic  or 
foreign  railroads. 

Nebraska.  Comp.  Stat.  1905,  §2023, 
p.  528:  "Whenever  the  lines  of  rail- 
road of  any  .  railroad  companies  in 
this  State,  or  any  portion  of  such 
lines,  have  been  or  may  be  con- 
structed, so  as  to  admit  passage  of 
burden   or   passenger   cars   over   any 


two  or  more  of  such  roads  continu- 
ously, without  break  of  gauge  or 
interruption,"  such  companies  may 
consolidate. 

Nevada.  Comp.  Stat.  (1861-90, 
Cutting),  §  1011 :  "Two  or  more 
railroad  companies"  may  "amal- 
gamate and  consolidate  their  capital 
stock,  debts,  property,  assets,  and 
franchises." 

New  Hampshire.  Pub.  Stat.  1901, 
ch.  156,  §  22  (p.  503):  "If  two  or 
more  railroad  corporations  at  meet- 
ings of  their  respective  stockholders 
.  .  .  have  agreed  by  a,  two-thirds 
vote  of  the  stock  represented  and 
voting  at  such  meetings,  to  unite 
and  form  a  single  corporation,"  a 
petition  is  presented  to  the  Supreme 
Court  to  see  whether  the  public  good 
will  be  promoted  by  such  a  union, 
and  if  the  court  determine  that  the 
public  good  requires  it,  the  other 
conditions  being  complied  with,  it 
shall  authorize  the  union  to  be  made. 

New  Jersey.  Laws  1906,  ch.  141, 
§  2:  "Any  railroad  company  of  this 
State  may  lease  its  road,  or  any  part 
thereof,  to  any  otlier  railroad  com- 
pany of  this  or  any  other  State,  or 
may  take  a  lease  of  the  road,  or  any 
part  thereof,  of  any  other  railroad 
company  of  this  or  any  other  State,, 
or  may  unite  and  consolidate  as  well 
as  merge  its  stock,  property,  fran- 
chises and  road  with  those  of  any 
other  company  or  companies  of  this 
or  any  other  State,  or  may  do  both^ 
;  such  leasing  or  consolidation 
may  be  made  where  the  roads  of 
the  said  companies  connect  either 
directly  or  over  the  intervening  line 
of  one  or  more  other  railroad  com- 
panies ;  no  such  lease,  union,  con- 
solidation or  merger  shall  take  effect 
until  the  parties  thereto  file  in  the 
office  of  the  Secretary  of  State  an 
agreement  surrendering  to  the  State 
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not  oaly  serve  no  public  purpose  but  might  tend  to  prevent 
competition. 


all  rights  of  exemption  and  contract 
privileges  with  respect  to  taxation, 
and  roser\'ing  to  the  State  any  exist- 
ing right  to  take  the  property  of  any 
of  the  parties." 

Xrw  Mexico.  Comp.  Laws  1S97, 
§  3892 :  ' '  Any  railroad  company 
organized  under  the  law  of  this 
Territory  or  of  this  Territory  and  any 
other  Territory  or  State  .  .  oper- 
ating .  either  wholly  within  or 
partly  witliin  and  partly  without  this 
Territory,"  may  consolidate  with 
"any  other  railroad  company  or 
companies  organized  under  the  laws 
of  this  Territory,  or  under  the  laws 
of  this  Territory  and  any  other  Ter- 
ritory or  State  whenever  the  two 
or  more  railroads  .  shall  or  may 
form  a  continuous  line  of  railroad 
■with  each  other,  or  by  means  of 
an  intervening  railroad,  bridge,  or 
ferry." 

New  York.  Birdseye's  Rev.  Stat. 
3d  ed.,  p.  2961  (Railroad  Law  §  70) 
*'Any  railroad  or  other  corporation, 
organized  under  the  laws  of  this  State 
or  of  this  State  and  any  other  State, 
and  owning  or  operating  a  railroad 
either  wholly  within  or  partly  within 
and  partly  without  the  State,  or  whose 
lines  or  routes  of  road  ha\'e  been  lo- 
cated but  not  constructed,  may  merge 
and  consolidate  its  capital  stock,  fran- 
chises, and  property  with  the  capital 
stock,  franchises,  and  pro])crty  of 
any    other    railroad  corporation 

or  corporations  organized  under  the 
laws  of  this  State,  or  of  this  and  any 
other  State,  or  under  the  laws  of 
any  other  State  or  States,  whenever 
the  two  or  more  railroads  of  the  com- 
panies or  corporations,  so  to  be  con- 
solidated, .  .  or  branches  of  any 
part  thereof,  or  the  line  or  routes 
of  their  roads  if  not  constructed,  shall 
or  may  form  a  continuous  or  con- 
nected line  of  railroad  with  each  other 
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or  by  means  of  an  intervening  rail- 
road bridge,  tunnel,  or  ferry." 

lb.  (Railroad  Law,  §  80)  p.  2966: 
"No  railroad  corporation  or  corpora- 
tions owning  or  operating  railroads 
whose  roads  run  on  parallel  or  com- 
peting lines,  except  street  surface 
railway  corporations,  shall  merge 
or  consolidate  or  enter  into  any 
contract  for  the  use  of  their  respective 
roads  or  lease  the  same,  the  one  to 
the  other,  unless  the  board  of  rail- 
road commissioners  of  the  State 
or  a  majority  of  such  board  shall 
consent  thereto." 

North  Dakota.  Rev.  Codes  1899, 
§  2954:  "Any  railroad  corporations^ 
organized  and  existing  under  the 
laws  of  the  Territory  of  Dakota  or 
State  of  North  Dakota  or  existing 
by  consolidation  of  different  railway 
companies  under  the  laws  of  such 
Territorj'  or  State,  and  of  any  other 
Territory  or   State,   may   consolidate 

.  with  any  other  railroad  cor- 
poration, whether  within  or  with- 
out the  State,  when  their  respective 
railroads  can  be  lawfully  connected 
and  operated  together  to  constitute 
one  continuous  main  line." 

Ohio.  Bates  Anno.  Stat.  (17S7- 
190C),  §  3379:  "Wlien  the  Hues  of 
road  of  any  railroad  companies  in 
this  State,  or  any  portion  of  such 
lines,  ha^'e  been  or  are  being  so  con- 
structed as  to  admit  the  passage  of 
burthen  or  passenger  cars  over  an}'- 
two  or  more  of  such  roads  contin- 
uously, without  break  or  interruption, 
such  companies  may  consolidate." 

lb.  §  3380;  "A  company  organ- 
ized in  this  State  .  .  .  whose  line 
of  road  is  made  or  is  in  process  of 
construction  to  the  boundary  line 
of  this  State,  or  to  any  point  either 
in  or  out  of  this  State,  may  consoli- 
date .  .  with  .  .  any  company  in 
an    adjoining    State  .  .  ,  whose    line 
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With  few  exceptions  these  statutes  permit  corporations  of 
the  State  to  consolidate  with  corporations  of  other  States  own- 


of  road  has  been  projected  .  .  or 
is  in  process  of  construction,  to  the 
same  points  when  the  several  roads 
so  united  or  constructed  will  form  a 
continuous  line  for  the  passage  of  cars." 

lb.  3380a  authorizes  a  corporation 
formed  by  consolidation  to  further 
consolidate. 

Oklahoma.  Rev.  and  Anno.  Stat. 
1903,  §  09,  p.  360:  "Any  railroad 
corporation  may  consolidate  its  stock, 
franchises,  and  property  with  any 
other  railroad  corporation,  whether 
within  or  without  the  Territory, 
when  their  respective  railroads  can 
be  lawfully  connected  and  operated 
together  to  constitute  one  continuous 
main  line  with  or  without  branches." 

Oregon.  Bellinger  &  Cotton's 
Anno.  Codes  and  Stat.  (1902),  § 
5056:  "Any  two  or  more  railroad 
companies  whose  lines  are  connected 
may  perfect  any  arrangement  for 
their  common  benefit  to  assist  and 
promote  the  object  for  which  they 
were  created." 

Pennsylvania,  Bright.  Purd.  Dig. 
1894,  §  107,  p.  1801:  "It  shall  be 
lawful  for  any  railroad  company  char- 
tered by  this  commonwealth  to  merge 
its  corporate  rights  .  .  into  any 
other  railroad  com.pany  so  chartered, 
connecting  therewith." 

lb.  §  114,  p.  1803:  "Any  railroad 
company  or  corporation,  organized 
under  the  laws  of  this  commonwealth, 
and  operating  a  railroad,  either  in 
whole  within,  or  partly  within  and 
partly  without  this  State/'  may 
"merge     and     consolidate  with 

any  other  railroad  company  or  com- 
panies or  corporations  organized  and 
operated  under  the  laws  of  this  or 
any  other  State,  whenever  the  two 
or  more  railroads  .   shall  or  may 

form  a  continuous  line  of  railroad 
with  each  other,  or  by  means  of  an 
Intervening  railroad." 


lb.  §  126,  p.  1805:  "Any  rail- 
road company  or  corporation  duly 
organized  under  the  laws  of  this  State 
.  .  operating  a,  railroad  either 
wholly  or  partly  within  and  partly 
without  this  State,"  may  "consoli- 
date with  any  other  railroad 
companies  or  corporations  organized 
under  the  laws  of  this  or  any  other 
State,  whenever  the  two  or  more 
railroads  of  the  companies  or  corpora- 
tions .  .  .  shall  or  may  form  .  . 
a  continuous  line  of  railroad  with 
each  other,  or  by  means  of  any  inter- 
vening railroad;  and  such  consolida- 
tion may  be  effected  in  accordance 
with  the  laws  of  this  commonwealth, 
and  either  under  special  or  general 
statutes  of  other  States." 

lb.  §  182,  p.  1814,  authorizes  con- 
solidation of  particular. railroads. 

SoiUh  Carolina.  Code  1902,  §  2050: 
"Any  railroad  company  ,  .  of  this 
State,  operating  n  railroad  w^hether 
wholly  w^ithin,  or  partly  within  and 
partly  without,  this  State,"  may 
"merge     and     consolidate  with 

any  other  railroad  company 
or  companies  organized  and  operated 
under  the  laws  of  this  or  any  other 
State,  whenever  two  or  more  rail- 
roads of  the  companies  are  con- 
tinuous or  are  connected  with  each 
other  or  by  means  of  an  intervening 
railroad." 

lb.  §  2034:  "Such  company  [rail- 
road] shall  have  full  power  and  au- 
thority .  to  purchase,  lease,  or 
consolidate  with  any  other  railroad 
or  railroads  in  or  out  of  this  State 
in  such  manner  and  upon  such  terms 
as  may  be  agreed  between  such  rail- 
road companies." 

Soidh  Dakota.  Rev.  Code,  §  494, 
p.  649:  "Any  company  owning  or 
operating  a  railroad  within  this  State 
may  extend  its  road  into  any  other 
State   or   Territory,    and   may   build, 
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ing  connecting  roads,  as  well  as  with  other  domestic  railroad 
corporations. 


buy,  lease,  or  be  consolidated  with 
any  railroad  or  railroads  in  such  other 
State  or  Territory." 

Tennessee.  Code  1896,  §  1522: 
"Every  railroad  corporation  existing 
in     this     State  or  of     any 

other  State  and  having   author- 

ity to  operate  and  maintain  a  rail- 
road in  this  State,  shall  have  power 
to  consolidate  itself  with  any  other 
railroad  corporation,  whose  road 
shall  connect  with  or  intersect  the 
road  of  such  existing  railroad  cor- 
poration or  branch  thereof." 

lb.  §  1532  also  authorizes  consoli- 
dation. 

Texas.  Sayles'  Texas  Civil  Stat. 
1897  (Supp.  to  1900),  Art.  4531:  "No 
railroad  company  organized  under 
the  laws  of  this  State  shall  consoli- 
date witji  any  railroad  com- 
pany organized  under  the  laws  of  any 
other  State  or  of  the  United  States." 

Utah.  Laws  1901.  ch.  26,  §  6: 
"Any  railroad  company  organized 
or  existing  under  the  laws  of  this 
State"    may    "merge     or  ,    con- 

solidate with  any  other  railroad  com- 
pany or  companies  organized  or  exist- 
ing under  the  laws  of  this  or  any  other 
State  or  Territory  or  of  the  United 
States;  provided  that  the  lines  of 
such  companies  shall  not  be  compet- 
ing, but  shall  be  substantially  con- 
tinuous or  connective,  either  by  means 
of  actual  union  of  track  or  through 
the  medium  of  any  bridge,  ferry,  or 
line  of  railroad,  leased." 

Vermont.  Stat.  1894,  §  3975: 
"When  a  railroad  in  this  State"  is 
ordered  sold  by  decree  or  judgment 
of  a  court,  "any  railroad  company  in 
this  State,  whose  railroad  connects 
with  that  ordered  to  be  sold,  may 
purchase  the  same,  and  upon  acquir- 
ing title  to  said  railroad,  consolidate 
it  with  its  own  railroad  and  make 
it  a,  part  thereof." 
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Virginia.  Code  1904,  §  1105b: 
"A  railroad  company  shall  have 
power:  .  (e)  To  consolidate  or 
merge  itself,  purchase  or  lease  the 
works,  property  and  franchises, 
of  any  railroad  company  incorporated 
under  the  laws  of  this  State  or  another 
State,  or  of  this  State  and  another, 
or  other  States,  or  under  the  laws  of 
the  United  States,  and  to  sell  or  lease 
its  works,  property,  and  franchises 
or  any  part  thereof,  to  any  other 
such  corporation  of  this  State ; 

provided,  however,  that  nothing  in 
this  act  shall  authorize  or  be  con- 
strued to  permit  the  purchase,  lease, 
sale,  consolidation  or  merger  of  the 
works,  propertv  or  franchise  of  rail- 
roads competiti\'e  with  it  between 
points,  both  of  which  are  in  this 
State,  or  lines  between  the  same  ter- 
minal points,  both  of  which  are 
within  this  State,  whether  such  liues 
be  operated  by  the  same  or  different 
motive  power." 

Washington.  Ballinger's  Anno. 
Code  1897,  §§  4303,  4304:  "Any 
railroad  corporation  chartered  by  or 
organized  under  the  laws  of  the  State, 
or  of  any  State  or  Territory,  or  under 
the  laws  of  the  United  States 
may  consolidate  .  with  any  other 
railroad  corporation,  whether  within 
or  without  the  State,  when  such  other 
railroad  does  not  own  any  competing 
line  " 

West  Virginia.  Code  1906,  §  2346: 
"No  railroad  corporation,  owning  or 
operating  a  railroad  wholly  or  in  part 
within  this  State,  shall  consolidate  its 
capital  stock  with  any  other  railroad 
corporation  owning  a  parallel 
line,  .  but  any  such  railroad  cor- 
poration whose  line  of  railroad  is 
made,  or  is  in  process  of  construc- 
tion," may  consolidate  with  "any 
other  corporation  of  this  or  of  an  ad- 
joining State,  owning  or  operating  a 
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The  statutes,  generally,  contain  provisions  against  the  con- 
solidation of  competing  or  parallel  railroads. 

§  23.  What  Corporations  other  than  Railroads  may  consoli- 
date —  Statutory  Provisions.  —  Statutes  authorizing  the  con- 
solidation of  private  corporations  and  of  other  public  service 
corporations  than  railroad  companies  have  been  adopted  in 
many  of  the  States.  An  abstract  of  them  is  printed  in  the 
footnote.' 


line  of  railroad  .  .  .  wholly  or  partly 
within  this  or  an  adjoining  State,  and 
connected  directly,  or  by  means  of 
an  intervening  railroad  or  railroads, 
in  order  to  make  a  continuous  line  of 
railroad  to  be  run  and  operated  with- 
out change  of  cars,  break  of  bulk  or 
exchange  of  passengers  or  freight." 

"It  shall  be  lawful  for  any  rail- 
road company  created  under  the  laws 
of  this  State,  or  of  this  and  any  other 
State  or  States,  to  consolidate  with 
any  railroad  or  railroads  in  this  State 
or  other  States." 

"Where  two  or  more  railroad  com- 
panies have  been  heretofore  incor- 
porated under,  and  by  virtue  of  the 
laws  of  this  State,  for  the  construc- 
tion of  two  or  more  lines  of  railroad, 
which  have  been  located  or  surveyed 
along  the  same  line  between  any 
points  and  places,  the  Boards  of 

Directors  of  said  corporations"  may 
"consolidate  the  capital  stock  of  their 
respective  companies,  or  .  .  consoli- 
date different  interests  in  the  same 
road." 

Wisconsin.  Sanborn's  Stat.  Supp. 
(1899-1906),  vol.  3,  §  1833,  p.  919: 
"Any  railroad  corporation  organized 
and  existing  under  the  laws  of  the 
Territory  or  State  of  Wisconsin,  or 
existing  by  consolidation  of  different 
railway  companies  under  said  laws 
and  the  laws  of  any  other  Territory 
or  Territories,  State  or  States,  may 
consolidate  .  .  with  any  other  rail- 
road corporation  whether  within  or 
without  the  State,  when  their  respec- 
tive railroads   can   be   lawfully  con- 


nected and  operated  together  to  con- 
stitute one  continuous  main  line, 
with  or  without  branches." 

Wyoming.  Rev.  Stat.  1899,  §  3202: 
"Whenever  a  line  of  railroad  of  any 
railroad  company  in  this  State,  or 
any  portion  of  said  line,  has  been 
constructed  so  as  to  connect  with 
any  two  or  more  of  such  roads,"  said 
companies  may  consolidate. 

lb.  §  3206:  "Any  company  own- 
ing or  operating  a  railroad  within  this 
State  may  extend  the  same  into  any 
other  State  or  Territory,  and  may  .  .  . 
consolidate  with  any  other  railroad  or 
railroads  in  such  other  State  or  Terri- 
tory, or  with  any  other  railroad  in 
this  State,  and  may  operate  the 
same." 

^  Alabama.  Gen.  Laws  1903, 
p.  132:  "Any  two  or  more  existing 
corporations  other  than  corporations 
having  the  right  to  condemn  to  their 
use  rights  of  way  and  other  easements 
over  the  property  of  others  whether 
created  by  special  acts  or  organized 
under  the  general  incorporation  laws 
of  this  State,  may  consolidate  so  as 
to  form  a  single  corporation.   .   .    " 

California.  Stat,  and  Am'n'dts.  to 
Codes  1905,  p.  585,  §  587a,  author- 
izes the  consolidation  of  corporations 
organized  for*" mining  purposes." 

lb.  p.  598,  §  653i,  authorizes  con- 
solidation of  "cooperative  business 
associations." 

Colorado.  Gen.  Stat.  1891,  §  628; 
"Any  corporations  existing  for  any 
of  the  purposes  eniunerated  in  this 
(general)  act"  may  consolidate. 
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These  statutes  vary  in  their  provisions  and  relate  to  many 
different  kinds  of  corporations.     As  a  general  rule  those  relat- 


Connecticut.  Pub.  Acts  1903,  ch. 
194,  §  75,  provides  that  corporations 
"carrying  on  business  of  the  same  or 
a  similar  nature  may  merge  or  con- 
solidate." 

Delaware.  Gen.  Corp.  Law  1903, 
§  59:  "Any  two  or  more  corpora- 
tions organized  .  for  the  purpose 
of  carrying  on  any  business  may 
consolidate.    .       ." 

Laws  1905,  ch.  155,  §  2,  authorizes 
the  consolidation  of  telegraph  and 
telephone    companies. 

Idaho.  Rev.  Stat.  1887,  §  2804: 
'.'Any  two  or  more  such  corpora- 
tions (land  and  building)  may  unite 
and  become  incorporated  in  one 
body." 

lUinois.  Starr  &  Curtis'  Anno. 
Stat.  1903,  Supp.  p.  129,  provides 
that  it  shall  apply  only  "to  corpora- 
tions of  the  same  kind  and  engaged  in 
the  same  general  business  and  carry- 
ing on  their  business  in  the  same 
vicinity  and  that  no  more  than 
two  corporations  now  existing  shall 
be  consolidated  into  one,"  under  its 
provisions. 

lb.  1902  Supp.  authorizes  gas 
companies  to  consolidate. 

lb.  vol.  1,  p.  518,  §  15,  authorizes 
the  consolidation  of  corporations  with 
banking  powers. 

Indiana.  Burn's  Ro^^  Stat.  1901, 
§  4662.  Bridge  companies  may  by 
a  vote  of  a  majority  of  its  directors 
consolidate  with  any  other  bridge 
companie>;  of  any  other  .State  ha^'ing 
authority  to  construct  a  bridge  at 
same  point. 

lb.  §  4790.  Plank,  'macadamized 
or  gravel  road  companies  may  con- 
solidate. 

lb.  §  4836.  A  hydraulic  company 
may  consolidate  with  any  other 
hydraulic  company  in  any  case  where 
the  hydraulic  works  form  a,  continu- 
ous line. 
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lb.  §  5423.  River  navigation  com- 
panies may  consolidate. 

Acts  1907,  ch.  156,  §  2.  Electric 
light  and  power  company  may  merge 
with  any  hydraulic  company  where 
purpose  of  merger  is  to  use  the  water 
power,  etc.  of  hydraulic  company  for 
generation  of  electricity. 

Iowa.  Supp.  to  Code  1902,  §  1907b, 
authorizes  the  consolidation  of  build- 
ing and  loan  associations. 

Kansas.  Gen.  Stat.  1905,  §  1414: 
"Any  telegraph  company  .  of  this 
State,  may  .  .  unite  or  consolidate 
with  any  other  company  or  compa- 
nies .         of  any  State.       .   ." 

lb.  §  1492.  Any  two  or  more 
building  and  loan  associations  may 
consolidate. 

lb.  §  1510.  Bridge  company  of 
this  State  and  one  of  adjoining  State 
may  consolidate  where  they  have 
authority  to  build  bridge  at  same 
point. 

Kentucky.  Acts  1902,  ch.  58,  §  2: 
"Any  two  or  more  corporations  or- 
ganized under  this  charter,  or  the  laws 
of  this  or  any  other  State  may  con- 
solidate into  a  single  corporation." 

Louisiana.  Rev.  Laws  1904,  p. 
246;  "Any  two  business  and  manu- 
facturing companies  now  existing 
under  general  or  special  law,  whose 
objects  and  business  are,  in  general, 
of  the  same  nature "  may  amalga- 
mate. 

M^nnc.  Rev.  Stat.  1903,  §  5Q, 
p.  443:  "No  corporation  shall  sell, 
lease  or  in  any  manner  part  with  its 
franchises  except  with  the  consent  of 
its  stockholders  at  an  annual  or  spe- 
cial meeting,  the  call  for  which  shall 
give  notice  of  the  subject-matter  of 
the  proposed  sale,  lease  or  consolida- 
tion. All  such  sales,  leases  and  con- 
solidations shall  be  made  subject  to 
the  provisions  of  this  and  the  eleven 
following  sections.  .  .    " 
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Maryland.  Pub.  Gen.  Laws  (1904), 
p.  552,  §  45,  authorize  consolidation 
"when  the  corporators  have  been 
originally  incorporated  in  whole  or  in 
part  for  the  same  purpose." 

Ih.  p.  673,  §  327,  authorizes  the 
consolidation  of  telegraph  companies. 

Michigan.  Laws  of  1903,  Art. 
50,  authorizes  the  consolidation  of 
street  railway,  electric  and  gas  light 
companies  or  any  two  thereof. 

Missouri.  Anno.  Stat.  1906,  § 
1334,  provides  that  "any  two  cor- 
porations now  existing  .  .  .  whose  ob- 
jects and  business  are  in  general  of  the 
same  nature  may  amalgamate,"  but 
the  statute  applies  "only  to  corpora- 
tions organized  or  created  solely  for 
manufacturing  purposes." 

Ih.  §  1221  authorizes  the  consoli-, 
dation  of  macadam,  gravel  and  plank 
road  companies. 

Ih.  §  1262  authorizes  the  con- 
solidation of  telegraph  companies. 

lb.  §  1353  authorizes  the  consoli- 
dation of  bridge  companies  whose 
bridges  connect. 

Ih.  §  1376  authorizes  consolidation 
of  building  and  loan  associations. 

lb.  §  7S89  relates  to  the  consolida- 
tion of  insurance  companies. 

Montana.  Civ.  Code  1895,  §527: 
"It  is  lawful  for  two  or  more  com- 
panies formed  for  mining  pur- 
poses, which  own  or  possess,  mining 
claims  or  lands  adjoining  each  other, 
or  lying  in  the  same  vicinity,  to  con- 
solidate." 

Ih.  §  817  authorizes  consolidation 
of  building,  loan  and  savings  corpora- 
tion. 

Ih.  §  1015  relates  to  the  consolida- 
tion of  mining  companies. 

Nevada.  Stat.  1903,  ch.  88,  §  43: 
"Any  two  or  more  corporations  or- 
ganized under  the  provisions  of  this 
act,  or  existing  under  the  laws  of  this 
State,  for  the  purpose  of  carrying  on 


any  kind  of  business,  may  consolidate 
into  a  single  corporation  which  may 
be  either  one  of  said  consolidating 
corporations,  or  a  new  corporation 
to  be  formed  by  means  of  such  con- 
solidation." 

New  Jersey.  Corp.  Act  of  1896,  § 
104-109,  provides  that  "any  two  or 
more  corporations  organized  or  to  be 
organized  under  any  law  or  laws  of 
this  State  for  the  purpose  of  carry- 
ing on  any  kind  of  business  of  the 
same  or  a  similar  nature  may  merge 
or  consolidate,"  but  the  provisions  of 
the  act  do  not  apply  to  railroad,  in- 
surance (except  title  insurance), 
banking,  turnpike,  or  canal  com- 
panies nor  to  savings  banks,  or  other 
corporations  intended  to  derive  prof- 
its from  the  loan  or  use  of  money." 

New  Mexico.  Laws  1905,  §  109  : 
"Any  two  or  more  corporations  or- 
ganized under  any  law  or  laws  of  this 
territory  for  the  purpose  of  carrying 
on  any  kind  of  business  of  the  same  or 
a,  similar  nature  may  merge  or  con- 
solidate into  a  single  corporation, 
which  may  be  either  one  of  said  merg- 
ing or  consolidating  corporations,  or 
a.  new  corporation  to  be  formed  by 
means  of  such  merger  and  consolida- 
tion." 

New  York.  Business  Corp.  Law 
(as  amended),  §  8:  "Any  two  or  more 
corporations  organized  under  the 
laws  of  this  State  for  the  purpose  of 
carrying  on  any  kind  of  business  of 
the  same  or  similar  nature,  which  a 
corporation  organized  under  this 
chapter  might  carry  on,  may  con- 
solidate." 

Texas.  Rev.  Stat.  1895,  Art.  651, 
subdiv.  9,  authorizes  the  consolida- 
tion of  corporations  created  for  be- 
nevolent, charitable,  educational  and 
similar  purposes. 

Utah.  Rev.  Stat.  1898,  §  340: 
"Corporations  of  the  same  kind  en- 
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companies,  or  to  corporations  organized  for  the  purpose  of 
carrying  on  business  of  the  same  or  similar  nature,  and  a  few  of 
the  statutes  require  that  such  business  shall  be  carried  on  in  the 
same  locality. 

§  24.  Power  of  Legislature  to  withdraw  or  limit  Right  to  con- 
solidate —  (A)  In  Absence  of  Reserved  Power.  —  It  has  been 
held  that  a  grant  of  power  to  consolidate  in  the  charter  of  a 
corporation  constitutes  a  contract  between  the  corporation 
and  the  State  and  that,  in  the  absence  of  a  reserved  right  to 
amend  or  repeal  the  charter,  such  power  cannot  be  withdrawn 
or  limited  by  subsequent  legislation.'  But  this  is  not  the  correct 
rule.  Provisions  of  this  character  in  charters  fall  within  the 
class  of  grants  which,  as  observed  by  Mr.  Justice  Peckham 
in  Bank  of  Commerce  v.  Tennessee,''  "  do  not  partake  of  the 
nature  of  a  contract,  which  cannot  for  that  reason  be  in  any 
respect  altered  or  the  power  recalled  Ijy  subsequent  legisla- 
tion. When  no  act  is  done  under  the  provision  and  no  vested 
right  is  acquired  prior  to  the  time  when  it  was  repealed,  the 
provision  may  be  validly  recalled,  without  thereby  impairing 
the  obligation."  ^ 

The  power,  therefore,  granted  to  a  corporation  to  consolidate 
is  a  mere  license,  not  resting  in  contract,  which  ma}'  be  rendered 

gaged  in  the  same  general  business  in  But  in  view  of  the  later  decision 

the   same   vicinity"  may  consolidate.  of   the    Supreme   Court   of   Arkansas 

Virginia.      Code    1904,     §    llOSe  :  in  St.  Louis,  etc.  R.  Co.  v.  Berry,  41 

"Except  as  any  merger  or  consolida-  Ark.  509  (1883),  this  language  must 

tion  is  prohibited  by   .   .   .   this  act,  be  regarded  as  mere  dicta  and  without 

any    corporation       .   .    of   this    State  authority  even  in  Arkansas.     It  was 

may  merge  or  consolidate  into  a  single  nc\'er  good  law  outside  that  State. 
corporation  with  any  other  corpora-  ^  Bank  of  Commerce  v.  Tennessee, 

tion    organized    for    the    purpose    of  163  U.  S.  425  (1896),  (16  Sup.  Ct,  Rep. 

carrying    on    the    same   or    a   similar  1113). 

business  under  the  laws  of  this  or  any  '  Galveston,  etc.   R.  Co.  v.  Texas, 

other  State  of  the  United  States,  or  170  U.   S.    220   (1S98),    (18  Sup.    Ct. 

under  the  laws  of  the  United  States."  Rep.  603) ;    Adams  v.  Yazoo,  etc.  R. 

iZimmer    v.    State,    30    Ark.    680  Co.,    77    Miss.    194    (1899),    (24.    So 

(1875):     "The  power  here  given  the  Rep.  200,  60  L.  R.  ,\.  33  n.),  affirmed 

company  to  form  a  union  or  consoli-  sub  nom.  Yazoo,  etc.  R.  Co.  v.  Adams, 

dation  with  any  other  company  was  ISO  U.  S.  1  (1901),  (21  Sup.  Ct.  Rep. 

a  right  secured  by  the  inviolability  of  240).     See     also     Pearsall     v.     Great 

a  contract  between  the  State  and  com-  Northern  R.  Co.,  161  U.  S.  646  (1896), 

pany,  which  could  not  be  withdrawn  (16  Sup.  Ct.  Rep.  705). 
or   to    any    extent    impaired   by   the 
State." 
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inoperative  by  legislation  enacted  at  any  time  before  the  cor- 
poration avails  itself  of  the  privilege  granted;  and  such  power 
exists  in  the  legislature  independent  of  any  right  reserved  to 
amend  or  repeal  the  charter  or  of  its  police  power. 

If  power  to  consolidate,  while  unexecuted,  is  not  a  contract 
within  the  protection  of  the  decision  in  the  Dartmouth  Col- 
lege case,  a  fortiori  it  is  not,  in  itself,  a  vested  right  which  the 
legislature  may  not  take  away  or  impair.  Arrangements  for 
consolidation  made  and  carried  into  effect  create  vested 
rights,  but  the  bare  power  to  consoHdate  is  not  of  that 
nature.^ 

General  power  to  consolidate  authorizes  the  consolidation 
of  competing  lines  of  railroad,  and  constitutional  and  statutory 
provisions  against  consolidation  in  that  form  furnish  the  most 


^  In  Pearsall  v.  Great  Northern  R. 
Co.,  161  U.  S.  672  (1896),  (16  Sup.  Ct. 
Rep.  705) ,  Mr.  Justice  Brown  dis- 
cusses the  questions  suggested  in  the 
text,  although  in  that  case  the  statutes 
forbidding  consolidation  expressly 
protected  "vested  rights *' :  "It  is 
possible  that,  if  this  arrangement  had 
been  actually  made  and  carried  into 
effect,  before  the  acts  forbidding  the 
consolidation  of  parallel  or  competing 
lines  had  been  passed,  the  rights  of  the 
parties  thereto  would  have  become 
vested,  and  could  not  be  impaired  by 
any  subsequent  act  of  the  legislature. 
But  the  real  question  before  us  is 
whether  a  bare  unexecuted  power  to 
consolidate  with  other  corporations,  a 
power  which,  if  it  exists  as  claimed  by 
the  defendant,  would  authorize  it  to 
absorb  by  successive  and  gradual  ac- 
cretions the  entire  railway  system  of 
the  country,  is  not,  so  long  as  it  re- 
mains unexecuted,  within  the  control 
of  and  subject  to  revocation  by  the 
legislature,  at  least,  so  far  as  it  applies 
to  parallel  or  competing  lines.  .  .  . 
As  applied  to  railroad  corporations,  it 
may  reasonably  be  contended  that  the 
term  [vested  rights]  extends  to  all 
rights  of  property  acquired  by  exe- 
cuted contracts,  as  well  as  to  all  such 
rights  as  are  necessary  to  the  full  and 


complete  enjoyment  of  the  original 
grant,  or  of  property  legally  acquired 
subsequent  to  such  grant.  If,  for 
example,  the  legislature  should  au- 
thorize the  construction  of  a  certain 
railroad,  and  by  a  subsequent  act 
should  take  away  the  power  to  raise 
funds  for  the  construction  of  the  road 
in  the  usual  manner  by  a  mortgage, 
or  the  power  to  purchase  rolling  stock 
or  equipment,  such  acts  might  per- 
haps be  treated  as  so  far  destructive 
of  the  original  grant  as  to  render  it 
valueless,  although  there  might  in 
neither  case  be  an  express  repeal  of 
any  of  its  provisions.  But  where  the 
charter  authorizes  the  company  in 
sweeping  term.s  to  do  certain  things 
which  are  unnecessary  to  the  main 
object  of  the  grant,  and  not  directly 
or  immediately  within  the  contempla- 
tion of  the  parties  thereto,  the  power 
so  conferred,  so  long  as  it  is  unexe- 
cuted, is  within  the  control  of  the 
legislature  and  may  be  treated  as  a, 
license,  and  may  be  revoked,  if  a  pos- 
sible exercise  of  such  power  is  found 
to  confhct  with  the  interests  of  the 
public." 

See  also  Louisville,  etc.  R.  Co.  v. 
Kentucky,  161  U.  S.  677  (1896),  (16 
Sup.  Ct.  Rep.  714). 
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common    illustration    of    limitations    imposed    upon    existing 
rights  of  consolidation.' 

§  25.  Power  of  Legislature  to  withdraw  or  limit  Right  to  con- 
solidate —  (B)  In  Exercise  of  Reserved  Power.  —  Whatever 
doubt  may  exist  as  to  the  constitutional  authority  of  the  legis- 
lature to  withdraw  an  existing  unexecuted  right  to  consolidate 
in  the  absence  of  a  power  reserved  to  amend  or  repeal  the 
law  granting  the  right,  when  such  reservation  has  been  made 
legislative  authority  to  Umit  or  take  away  the  right  is 
unquestionable.^ 

The  reser^'ation  of  power  to  alter  or  amend  a  charter,  how- 
ever, gi^•es  the  legislature  no  power  to  impair  vested  rights  of 
property  —  except,  of  course,  for  a  pubhc  use  upon  just  com- 
pensation —  and  a  provision  in  an  act  forbidding  the  consoli- 
dation of  competing  railroads  that  it  shall  not  affect  vested 
rights  is  merely  declaratory.^  A  stipulation  in  an  act  repeal- 
ing the  power  to  consolidate  theretofore  granted  to  certain 
corporations,  that  such  repeal  shall  not  "  affect  or  impair 
any  act  done  or  right  accruing,  accrued,  or  acquired"  before  a 
certain  date  does  not  affect  consolidation  proceedings  com- 
menced, but  not  concluded,  before  such  time,  and  they  may 
be  completed  entirely  unaffected  by  the  repealing  act.' 

§  26.  Power  of  Legislature  to  withdraw  or  limit  Right  to  con- 
solidate —  (C)  In  Exercise  of  Police  Power. .  —  There  is  another 
principle,  applicable  to  railroad  companies  and  other  corpora- 
tions assuming  the  performance  of  pubhc  duties,  upon  which 
the  legislature  may  withdraw  the  power  of  consolidating,  if 
the  exercise  of  such  power  may  conflict  with  the  public  in- 
terests, and  that  is  the  principle  that  the  State  has  the 
right  to  guard  the  welfare  of  its  citizens  —  the  police  power. 
In  the  exercise  of  its  police  power  the  State  may  prohibit  the 

'See  post,    §    32:    "Constitutional  161   U.   S.   672    (1896),    (16   Sup.    Ct. 

and  Statutory  Prorisioiis  against  Con-  Rep.  705).     See  ante,  §24  :  " Power  of 

solidation  of  Competing  Railroads."  Legislature  to  unthdraw  or  limit  Right 

'  Pearsall  v.  Great  Northern  R.  Co.,  to    consolidate  —  In    Absence    of    Re- 

161  U.  S.  672  (ISur,;,  (IC,  Sup.  Ct.  Rep.  served  Power." 

705) ;    Louisville,  etc.  R.  Co.  v.  Ken-  *  Cameron     v.     New     York,     etc. 

tucky,  161  U.  S.  (i!)5  (1896),  (16  Sup.  Water  Co.,  133  N.  Y.  336  (1892),  (31 

Ct.  Rep.  714).  N.  E.  Rep.  104). 

^  Pearsall  v.  Great  Northern  R.  Co., 
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consolidation  of  competing  railroads,  although  their  charters 
authorize  consolidation,  provided  the  authority  has  not  been 
exercised  and  vested  rights  acquired.  It  is  also  immaterial 
whether  a  grant  of  power  to  consolidate  is  a  contract  or  a 
license  or  whether  a  right  to  amend  or  repeal  is  reserved,  for 
the  constitutional  prohibition  of  legislation  impairing  the 
obligation  of  contracts  does  not  exempt  a  corporation  from  the 
exercise  of  the  police  power  of  the  State. 

In  Louisville,  etc.  R.  Co.  v.  Kentucky '  Mr.  Justice  Brown 
said:  "Under  the  police  power  the  people,  in  their  sovereign 
capacity,  or  the  legislature,  as  their  representative,  may  deal 
with  the  charter  of  a  railway  corporation,  so  far  as  is  neces- 
sary for  the  protection  of  the  lives,  health,  and  safety  of  its 
passengers  or  the  public,  or  for  the  security  of  property  or  the 
conservation  of  the  pubhc  interests,  provided,  of  course,  that 
no  vested  rights  are  thereby  impaired.  In  other  words,  the 
legislature  may  not  destroy  vested  rights,  whether  they  are 
expressly  prohibited  from  doing  so  or  not,  but  otherwise  may 
legislate  with  respect  to  corporations,  whether  expressly  per- 
mitted to  do  so  or  not.  While  the  pohce  power  has  been 
most  frequently  exercised  with  respect  to  matters  which  con- 
cern the  public  health,  safety,  or  morals,  we  have  frequently 
held  that  corporations  engaged  in  public  services  are  subject 
to  legislative  control,  so  far  as  it  becomes  necessary  for  the 
protection  of  the  public  interests." 

III.    Construction  of  Statutes  authorizing  Consolidation 

§  27.  General  Rules  of  Construction.  — The  Chancellor  of 
New  Jersey  once  intimated  ^  that  acts  authorizing  the  consoli- 
dation of  corporations  relate  rather  to  the  transfer  of  existing 

'  Louisville,    etc.    R.    Co.    v.    Ken-  quiring  strict  construction  in  all  such 

tucky,  161  U.  S.  695  (1896),  (16  Sup.  grants.      The  State  here  parts  with  no 

Ct.   Rep.   714).     See  also   Pearsall  v.  property  and  creates  no  new  privilege 

Great  Northern  R.  Co.,  161  U.  S.  672  or  franchise  that  can  affect  the  pub- 

(1896),  (16  Sup.  Ct.  Rep.  705);   Gibbs  lie.     It  simply  permits  a  new  arrange- 

V.  Consolidated  Gas  Co.,  130  U.  S.  407  ment    or    contract     as    to    privileges 

(1889),  (9  Sup.  Ct.  Rep.  553).  and   franchises   already   granted.      It 

2  Black  V.  Delaware,  etc.  Canal  Co.,  enlarges  none." 
22  N.  J.  Eq.  402  (1871):    "This  act  The  contract  under  consideration 

can  hardly  be  considered  a  grant  from  in    this    case    was    a    lease,    but    the 

the  State,  or  to  fall  within  the  rule  re-  statute  also  authorized  consolidation. 
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rights  than  to  the  creation  of  new  ones  and  are  not  subject  to 
the  strict  rules  of  construction  appUcable  to  original  grants 
of  corporate  powers.  But  the  Supreme  Court  in  reversing  the 
decree  of  the  Chancellor  '■  laid  down  the  rule  that  a  grant 
from  the  State  "  will  not  be  deduced  from  the  words  of  a 
statute,  except  when  it  contains  language  not  susceptible  of 
anj-  other  rational  construction."  The  correct  rule,  in  deter- 
mining the  existence  of  authority  to  consolidate,  is  that  a 
statute  should  receive  a  strict,  but  not  unreasonable,  con- 
struction. 

The  question  whether  authority  to  consolidate  must  be 
expressly  conferred  upon  each  consolidating  corporation  has 
occasioned  a  division  of  judicial  authority.  On  the  one  hand, 
it  has  been  held  that  where  power  is  given  by  statute  to  one 
corporation  to  unite  with  any  other,  whatever  other  corpora- 
tion it  selects  and  agrees  with  for  the  union  has,  by  implica- 
tion, power  to  unite  with  it,  although  such  other  corporation 
is  not  named  in  the  act  and  has  not,  otherwise,  power  to 
consolidate.^  The  reason  given  for  this  conclusion  is  that 
the  power  granted  to  one  corporation  to  consolidate  neces- 
sarily involves  the  same  power  in  the  other  company  and  so 
operates  imphedly  as  an  enlargement  of  its  charter.^  On  the 
other  hand,  it  has  been  held  that  all  the  constituent  corpora- 
tions must  have  the  power  to  consohdate  in  order  to  effect  a 
vahd  consohdation  —  that  power  to  consolidate  with  any  other 
corporation  means,  reasonably,  any  other  corporation  having 
power  to  consolidate.^     The  latter  conclusion  is  more  in  ac- 

'  Black    V.    Delaware,    etc.    Canal  tion    unless    it     finds     another    with 

Co.,    24   N.   J.   Eq.    455    (1873).  which  to  unite  and  which  is  capable 

'  Matter  of  Prospect  Park,  etc.  R.  of  union  with  it  ;  hence  whatever 
Co.,  67  X.  Y.  377  (1876)  :  "The  other  company  it  selects  for  a  union, 
act  .  gave  power  to  one  of  the  and  finds  wilUng  to  join  it,  that 
corporations,  which  now  together  form  other  company,  though  not  named 
the  corporation  which  is  the  petitioner  in  the  statute,  gets  power  from  the 
in  this  case,  to  consolidate  with  any  statute  to  unite  with  that  company 
other  like  corporation.  The  point  of  which  the  statute  names." 
the  appellants,  that  no  power  to  con-  ^  j^g^  York,  etc.  R.  Co.  n.  New 
soUdate  is  given  to  the  other  of  those  York,  etc.  R.  Co.,  52  Conn.  274  (1884). 
corporations,  is  without  effect.  Power  Sec  also  Knox\-ille  r.  Knox\-ille,  etc. 
is  given  by  statute  to  one  corporation  R.  Co.,  22  Fed.  763  (1884). 
to  form  a  consolidation  with  any  ^  In  Louisville,  etc.  R.  Co.  v.  Ken- 
other.     It   cannot  form  »   consolida-  tucky,  161  U.  S.  691  (1896),  (16  Sup. 
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cordance  with  the  rule  of  strict,  yet  reasonable,  construction. 
It  has  also  been  held,  upon  a  principle  which  is  at 
least  doubtful,  that  the  fact  that  the  right  of  one  company 
to  consoUdate  is  limited  under  its  charter  does  not  deprive 
it  of  the  right  to  consolidate  under  the  general  laws  of  the 
State.^ 


Ct.    Rep.    714),    Mr.    Justice    Brown 

said  :  "Besides  this,  however,  in  order 
to  support  the  proposed  consolidation 
of  these  two  systems,  the  parties  are 
bound  to  show,  not  only  that  the  L.  & 
N.  Co.  was  competent  to  buy,  but  that 
the  Chesapeake  Co.  was  also  vested 
with  power  to  sell.  To  make  a  valid 
contract  it  is  necessary  to  show  that 
both  parties  are  competent  to  enter 
into  the  proposed  stipulations.  It  is 
a  fundamental  principle  in  the  law  of 
contracts  that,  to  make  a  valid  agree- 
ment, there  must  be  a  meeting  of 
minds,  and,  obviously,  if  there  be  a 
disabihty  on  the  part  of  either  party 
to  enter  into  the  proposed  contract 
there  can  be  no  valid  agreement." 

See  also  St.  Louis,  etc.  R.  Co.  v. 
Terre  Haute  R.  Co.,  145  U.  S.  393 
(1892),  (12  Sup.  Ct.  Rep.  953). 

In  Morrell  v.  Smith  County,  89 
Tex.  529  (1896),  (36  S.  W.  Rep.  56), 
it  was  held  that  authority  givejj  a 
railroad  company  by  its  charter,  to 
consoUdate  with  any  other  company, 
does  not  confer  authority  upon  an- 
other company  to  consolidate  with  it : 
and  the  power  is,  in  effect,  hmited  to 
a  union  with  another  company  having 
like  power.  In  this  case  the  Court 
declined  to  follow  the  rule  laid  down 
in  Matter  of  Prospect  Park,  etc.  R. 
Co.,  67  N.  Y.  377  (1876).  See  also 
East  Line,  etc.  R.  Co.  v.  Rushing, 
69  Tex.  306  (1887),  (6  S.  W. 
Rep.  834);  East  Line,  etc.  R. 
Co.  V.  State.  75  Tex.  434  (1889), 
(12  S.  W.  Rep.  690),  and  dissenting 
opinion  in  Boston,  etc.  R.  Co.  v.  New 
York,  etc.  R.  Co.,  13  R.  I.  275  (1881). 
That  the  same  principle  is  appUcable 
in  the  case  of  interstate  consolidations 


see  American  Loan,  etc.  Co.  v.  Min- 
nesota, etc.  R.  Co.,  157  111.  641  (1895), 
(42  N.  E.  Rep.  153);  Continental 
Trust  Co.  V.  Toledo,  etc.  R.  Co.,  82 
Fed.  642  (1897). 

In  England  it  has  been  said  that  an 
agreement  cannot  be  made  by  which 
one  railroad  company  shall  turn  over 
its  railway  to  be  worked  by  another 
company  unless  the  latter  possesses, 
under  its  charter,  power  to  receive  and 
work  it.  Winch  v.  Birkenhead,  etc. 
R.  Co.,  16  Jur.  1035  (1835). 

^  Warrener  v.  Kankakee  County, 
1  Monthly  West.  Jur.  556  (1875), 
(Fed.  Cas.  No.  17205)  (per  Blodgett 
J.)  :  "The  right  of  the  company  to 
consolidate,  under  its  charter,  seemed 
limited,  but  that  did  not  take  away 
the  right  from  the  company  to  con- 
solidate under  the  general  law  of  the 
State  by  complying  with  all  the  pro- 
visions of  the  law." 

A  statute  authorizing  the  filing  of 
amended  certificates  of  incorporation 
and  pro\'iding  that  the  amended  cer- 
tificate shall  take  the  place  of  the 
original  has  a  retroactive  effect  in 
curing  errors  and  defects  in  the 
ori^nal,  but  the  fiUng  of  such 
amended  certificate  does  not  so  far 
relate  back  as  to  deprive  the  corpora- 
tion of  the  right  to  consolidate  under 
it  statute  passed  subsequent  to  its 
original  organization,  but  before  the 
fihng  of  the  amendment. 

Colgate  V.  V.  S.  Leather  Co.,  67  Atl. 
Rep.  657,  (N.  J.  1907). 

In  this  case  it  was  also  held  that 
the  fact  that  the  statute  provided 
that  nothing  should  be  inserted  in  the 
amended  certificate  not  in  conformity 
with  the  law  under  which  the  corpora- 
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^   28  INTERCORPORATE   RELATIONS  [PART   I 

§  28.    Construction  of  Particular  Statutory  Provisions.  —  An 

act  authorizing  the  consolidation  of  two  corporations  author- 
izes, by  reasonable  intendment,  the  consolidation  of  more  than 
two;  ^  and  it  has  been  held  that  a  statute  providing  for  the 
consolidation  of  corporations,  but  upon  the  condition  "  that 
no  more  than  two  corporations  now  existing  shall  be  consoli- 
dated into  one  under  the  provisions  hereof,''  authorized  the 
consohdation  of  more  than  two  corporations  if  only  two  of 
them  were  in  existence  at  the  time  of  the  passage  of  the  act.^ 

A  consolidation  act  authorizing  the  consolidation  of  "rail- 
road companies"  has  been  held  to  include  street  railroad 
companies.^  When  the  words  "any  other  railroad"  or  similar 
words  are  used  in  a  charter  or  statute  authorizing  consolida- 
tion, without  restricting  them  to  domestic  corporations,  they 
include  foreign  railroad  companies  as  well.' 

A  statute  providing  that,  in  case  of  consolidation,  the 
consolidated  corporation  shall  be  hable  for  the  debts  of  the 
constitutent  companies  does  not,  in  itself,  authorize  con- 
sohdation.^ 

A  grant  of  power  to  connect  or  unite  with  another  road 
refers  merely  to  a  physical  connection  of  the  tracks  and  does 
not  authorize  any  union  of  the  franchises  of  the  two  corpora- 
tions or  their  consohdation.  Power  to  consohdate  cannot  be 
inferred  from  any  such  indefinite  language  as  "to  unite  and 
connect  with  such  road."  " 

tion  was  organized,  did  not  prevent  ^  Pittsburg,  etc.  R.  Co.  v.  Keok\ik, 

the   insertion   of   provisions   for   con-  etc.  Bridge  Co.,  131  U.  S.  371  (1891), 

solidation,  although  consolidation  was  (9  Sup.  Ct.  Rep.  770) ;   St.  Louis,  etc. 

authorized  after   the  organization   of  R.  Co.  i'.  Terre  Haute  R.  Co.,  145  U. S. 

the  corporation.  403  (1892),   (12  Sup.  Ct.  Rep.  953); 

'  People   V.   Rice,    66  Hun  (N.  Y.)  Boston,  etc.  R.  Co.  v.  Boston,  etc.  R. 

130    (1892),    (21     N.   Y.     Supp.   48),  Co.,  65  N.  H.  393  (1888),  (23  .\tl.  Rep. 

affirmed    138    N.  Y.    614   (1893),  (33  529). 
N.  E.  Rep.  1083).  Contra,  Black  v.  Delaware,  etc.  R. 

2  Barrows   v.    People's    Gas   Light,  Co.,  24  N.  J.  Eq.  455  (1873). 

etc.  Co.,  75  Fed.  794  (1895).  «  Kavanaugh  v.  Omaha  Life  Ass'n., 

3  Matter  of  Washington  St.,  etc.  R.         84  Fed.  295  (1897). 

Co.,  115  N.  Y.  442  (1889),  (22  N.  E.  «  LouisA-ille,  etc.  R.  Co.  v.  Ken- 
Rep.  356),  affirming  52  Hun  311  tucky,  161  U.  S.  684  (1896),  (16  Sup. 
(1889),  (5  N.  Y.  Supp.  355).  See,  Ct.  Rep.  714)  :  "By  the  act  .  the 
however,  Philadelphia  v.  Thirteenth  company  was  given  power  to  unite 
St.,  etc.  Co.  (Pa.),  1  Leg.  Gaz.  Rep.  their  road  with  any  other  road  con- 
165  (1871).  nectii]g   therewith   upon   such   condi- 
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While  the  authorities  are  not  uniform  upon  the  question 
whether  a  grant  of  power  to  consolidate  with  a  railroad  com- 
pany gives  power  to  sell  to  that  company/  the  converse  of 


tions  as  the  two  companies  might 
agree  upon.  As  wc  have  frequently 
held  that  a  power  to  connect  or  imite 
with  another  road  refers  merely  to  a 
physical  connection  of  the  tracks  and 
does  not  authorize  the  purchase  or 
even  the  lease  of  such  road,  or  any 
union  of  their  franchises,  it  is  evident 
that  this  act  is  no  authority  for  the 
proposed     consoUdation.   .   .  The 

important  power  to  purchase  or  con- 
solidate with  another  line  cannot  be 
inferred  from  any  such  indefinite  lan- 
guage as  'to  unite  or  connect  with 
such  road.'" 

See  also  Atchison,  etc.  R.  Co.  v. 
Denver,  etc.  R.  Co.,  110  U.  S.  667 
(1884),  (4  Sup.  Ct.  Rep.  185);  Penn- 
sylvania Co.  V.  St.  Louis,  etc.  R.  Co., 
118  U.  S.  290  (1886),  (6  Sup.  a.  Rep. 
1094) ;  Oregon  R.,  etc.  Co.  v.  Oregonian 
R.  Co.,  130  U.  S.  1  (1889),  (9  Sup.  Ct. 
Rep.  409)  ;  St.  Louis,  etc.  R.  Co.  v. 
Terre  Haute  R.  Co.,  145  U.  S.  393 
(1892),  (12  Sup.  Ct.  Rep.  953); 
Morrell  v.  Smith  County,  89  Tex.  529 
(1896),  (36  S.  W.  Rep.  56). 

^  In  Branch  v.  Jesup,  106  U.  S.  478 
(1882),  (1  Sup.  Ct.  Rep.  495),  the 
Supreme  Court  of  the  United  States 
said  :  "As  a  general  rule,  it  is  true,  a 
railroad  company,  with  only  the  ordi- 
nary powers  to  construct  and  operate 
its  road,  cannot  dispose  of  it  to  an- 
other company.  Legislative  aid  is 
necessary  to  that  end.  But  this  com- 
pany had,  by  its  charter,  express 
power  to  incorporate  its  stock  with 
the  stock  of  any  other  company. 
This  power  has  an  enlarging  effect 
upon  the  ordinary  power  to  sell  and 
dispose  of  property  belonging  to  the 
company.  Generally  the  power  to 
sell  and  dispose  has  reference  only  to 
transactions  in  the  ordinary  course 
of  business  incident  to  a  railroad 
company,  and  does  not  extend  to  the 


sale  of  the  railroad  itself,  or  of  the 
franchise  connected  therewith.  Out- 
lying lands,  not  needed  for  railroad 
uses,  may  be  sold.  Machinery  and 
other  personal  property  may  be  sold. 
But  the  road  and  franchises  are 
generally  inalienable ;  and  they  are 
so  not  only  because  they  are  acquired 
by  legislative  grant,  or  in  the  exercise 
of  special  authority  given,  for  the 
specific  purposes  of  the  incorporating 
act,  but  because  they  are  essential  to 
the  fulfilment  of  those  purposes ;  and 
it  would  be  a  dereliction  of  the  duty 
owed  by  the  corporation  to  the  State 
and  to  the  public  to  part  with  them. 
But  where,  as  in  this  case,  power  is 
given  to  incorporate  the  capital  stock 
with  the  stock  of  any  other  company, 
a  very  large  addition  is  made  to  the 
ordinary  powers  granted  to  a  com- 
pany. In  this  country  the  creation 
and  exercise  of  such  a  power  is  well 
understood.  It  contemplates  not  only 
the  possible  transfer  of  the  railroad 
and  its  franchises  to  another  com- 
pany, but  even  the  extinguishment 
of  the  corporation  itself,  and  its  ab- 
sorption into  a  different  organization. 
The  greater  power  of  alienating  oi- 
extinguishing  all  its  franchises,  includ- 
ing its  own  being  and  existeyicc,  con- 
tains the  lesser  power  of  alienating  its 
road  and  the  franchises  incident  thereto 
and  necessary  to  its  operation." 

On  the  other  hand,  in  the  case  of 
Tippecanoe  County  v.  Lafayette,  etc. 
R.  Co.,  50  Ind.  110  (1875),  the  Su- 
preme Court  of  Indiana  said  :  "That 
act  is  'to  authorize  railroad  com- 
panies to  consolidate  their  stock  with 
the  stock  of  other  railroad  companies 
in  this  or  in  an  adjoining  State,  and 
to  connect  their  roads  -with  the  roads 
of  said  companies.'  The  title  no- 
where mentions  a  lease  or  a  sale. 
Indeed,   the   words  to   connect    their 
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the  proposition  was  adopted  in  reference  to  an  Illinois  statute, 
that  power  to  purchase,  in  the  form  there  granted,  gave  power 
to  consohdate.  "While  the  statute  denominates  the  trans- 
action a  purchase,  the  thing  authorized  to  be  done,  and  what 
was  clone  in  the  case,  was  in  fact  a  consohdation."  '■ 

A  statute  providing  that  any  two  or  more  corporations 
organized  under  the  laws  of  the  State  may  consolidate  author- 
izes the  consolidation  of  a  college  and  a  university.  And  if  the 
method  of  consolidation  is  indicated  by  the  act  it  is  immaterial 
that  its  provisions  are  more  particularly  adapted  to  corpora- 
tions having  capital  stock.^ 

§  29.  Construction  of  Statutes  authorizing  Consolidation  of 
RaUroads  —  Connecting  or  Continuous  Lines.  —  As  already 
shown  ^  the  consolidation  statutes  of  a  majority  of  the  States 
provide  that  railroad  companies  may  consolidate  with  other 
corporations   owning   railroads   which   form   a   continuous    or 


roads  with  the*  roads  of  other  com- 
panies, would  seem  to  exclude  such  a 
conclusion.  To  connect  one  road 
with  another  does  not  fairly  mean  to 
lease  or  sell  it  to  another."  See  also 
East  Line,  etc.  R.  Co.  v.  State  75 
Tex.  434  (1889),  (12  S.  V,' .  Rep.  690). 

'  Chicago,  etc.  R.  Co.  v.  Ashling, 
56  111.  App.  327  (1894) ;  Continental 
Triist  Co.  V.  Toledo,  etc.  R.  Co.,  82 
Fed.  642  (1897). 

2  Central  University  -».  Walter 
(Ky.  1906),  90  S.  W.  Rep.  1066: 
"When  the  State,  by  the  general  law 
enacted  in  1903,  provided  for  the 
consolidation  of  corporations  in  this 
State,  the  statute  became,  as  it  were, 
a  part  of  the  charter  of  the  Central 
University,  as  if  -nritten  therein 
originally.  We  do  not  mean  to  go 
further  here  than  to  decide  the  pre- 
cise question  presented,  which  is  the 
power  of  the  corporation  to  consoli- 
date with  another  corporation  ha\'ing 
the  same  end  to  accomplish  and  using 
substantially  the  same  means  to 
accomplish  it.  So  long  as  the  con- 
solidated corporation  undertook  to 
do    the    thing    originally    undertaken 
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by  its  constituents,  we  hold  that  the 
purpose  of  the  original  incorporators 
and  of  tho.se  whose  means  set  the 
thing  on  foot  was  not  being  di^-erted. 
The  only  matter  altered  was  the 
means  by  which  it  was  to  be  accom- 
plished. The  statute  proindes  :  '-A_ny 
two  or  more  corporations  organized 
under  this  chapter  or  under  the  law 
of  this  state,  may  consolidate  into  a 
single  corporation.'  This  power  of 
consolidation  is  conferred  in  amplest 
terms.  It  is  not  confined  to  any 
class     of    corporations.       .  AVhile 

parts  of  the  section  ma}'  be  inap- 
plicable, as  where  consent  of  a  certain 
per  cent  of  the  stockholders  is  to  be 
obtained  where  there  are  no  stock- 
holders, still  the  section  clearly  dis- 
closes that  the  course  to  be  pursued 
is,  after  the  assent  of  the  respecti\'e 
corporations  is  obtained,  that  the 
articles  of  consolidation  shall  be 
executefl  b>-  the  directors  or  govern- 
ing bodies  of  the  corporations  re- 
spect! \'cly." 

^  Ante,  §  22  :  "What Railroads  may 
consolidate  —  Statutory  Provisions.". 
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connecting  line  with  their  own,  and  the  effect  of  such  pro- 
visions is,  manifestly,  to  limit  the  right  of  consolidation  to 
that  class  of  railroads.  Accordingly,  to  bring  railroad  cor- 
porations within  the  provisions  of  such  statutes  it  must  be 
shown  that  there  is  such  a  physical  connection  between  their 
roads  as  to  permit  the  cars  of  one  road  to  pass  to  the  other, 
uninterruptedly,  without  the  transshipment  of  passengers  or 
freight.' 

It  is  sufficient,  however,  that  the  connected  roads  form  a 
continuous  line,  and  it  is  not  necessary  that  the  road  of  one 
corporation  should  be  an  extension  from  either  terminus  of 
the  other.^ 

Whether  the  required  physical  connection  may  be  formed 
by  means  of  leased  lines  has  been  the  subject  of  extensive 
judicial  consideration.  The  weight  of  authority  supports  the 
view  that  consolidation,  under  the  statutes  referred  to,  can 
take  place  only  when  the  railroads  owned  by  the  corporations 
proposing  to  consolidate  form  continuous  lines.^     In  constru- 


'  Central  R.  Co.  v.  Macon,  43  Ga. 
646  (1871) ;  State  v.-  Vanderbilt,  37 
Ohio  St.  590  (1889) ;  State  v.  Atchi- 
son, etc.  R.  Co.,  24  Neb.  143  (1888), 
(38  N.  W.  Rep.  43,  8  Am.  St.  Rep. 
164)  (lease). 

Under  the  Ohio  stat^ite  it  has  been 
held  that  two  non-parallel  railroads 
may  be  deemed  to  "form  a  continu- 
ous line"  when  their  tracks  are  con- 
nected, not  directly  but  by  those  of 
a  "union"  terminal  company.  Burke 
V.  Cleveland,  etc.  R.  Co.,  22  Wkly. 
Law  Bull.  (Ohio)  11  (1889). 

Under  the  New  York  statute 
authorizing  the  consolidation  of  rail- 
roads forming  a  continuous  line  with 
each  other  or  "by  means  of  any  inter- 
vening railroad  bridge  or  ferry"  two 
railroads  connected  by  a  railroad 
bridge  owned  by  another  corporation 
may  be  consolidated.  "The  statute 
contained  no  requirement  that  such 
intervening  railroad  bridge  or  ferry 
should  be  owned  or  operated  by 
either  of  the  consolidating  companies 
and    none    such    can    be    implied." 


New  York  Central,  etc.  R.  Co.  v. 
aty  of  Yonkers,  103  N.  Y.  Supp.  252, 
(1907,  N.  Y.  Supreme  Court). 

2  Hancock  v.  Louisville,  etc.  R.  Co., 
145  U.  S.  409  (1892),  (12  Sup.  Ct.  Rep. 
969).  See  also  Wallace  v.  Long 
Island  R.  Co.,  12  Hun  (N.  Y.)  460 
(1877). 

3  State  V.  Vanderbilt,  37  Ohio  St. 
590  (1882).  See  also  East  Line,  etc. 
R.  Co.  V.  State,  75  Tex.  434  (1889), 
(12  S.  W.  Rep.  690) ;  State  v.  Atchi- 
son, etc.  R.  Co.,  24  Neb.  143  (1888), 
(38  N.  W.  Rep.  43,  8  Am.  St.  Rep. 
164)  (lease)  ;  Smith  v.  Reading  City 
Pass.  R.  Co.,  13  Pa.  Co,  Ct.  Rep.  49 
(1893);  Hampe  v.  Mt.  OUver  I.  R. 
Co.,  24  Pitts.  Leg.  J.  (n.s.)  330  (1894) 
(lease) . 

Contra,  Black  v.  Delaware,  etc.  R. 
Co.,  22  N.  J.  Eq.  130  (1871),  where  the 
Chancellor  held  that  where  an  act 
authorized  a  railroad  company  to 
lease  to  or  consolidate  with  any  other 
corporation  whose  works  should  form 
continuous  or  connecting  lines  with 
its  own,  a,  lease  was  authorized  to  a 
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ing  a  statute  authorizing  coasolidation  "when  the  hnes  of 
road  of  any  railroad  companies  .  .  .  admit  the  passage  of 
burden  or  passenger  cars  over  any  two  or  more  of  such  roads 
^continuously,  without  break  or  interruption,"  the  Supreme 
Court  of  Ohio  in  State  v.  Vanderhilt^  said:  '*It  is  plain  that 
the  connection  is  formed  and  only  exists  by  the  hnes  of  the 
lessors,  and  that  as  to  the  lessee  companies  there  is  no  con- 
nection. .  .  .  Plainly,  as  it  seems  to  us,  there  is  no  coasolida- 
tion  of  the  lessor  companies;  and  it  is  equally  clear  that  the 
right  to  consohdate,  based  on  the  consolidating  company's 
ownership  of  the  leased  roads,  is  wholly  untenable." 

Statutes  authorizing  the  consolidation  of  connecting  lines 
do  not  estabUsh  exceptions  to  statutory  provisions  against  the 
consolidation  of  parallel  and  competing  railroads.  The  lines 
of  two  railroad  companies  which  are,  in  their  general  features, 
parallel  and  competing  cannot  be  connected  for  the  carriage 


railroad  company  whose  lines  were 
oonnecto'l  by  an  intervening  road. 
In  so  holding,  the  Chancellor  said 
that  the  works  of  the  t'nited  Com- 
panies formed  both  connected  and 
continuous  lines  with  the  works  of 
the  Pennsylvania  Railroad  Company; 
that  two  railroads  form  a,  continuous 
line  when  their  tracks  and  rails  join, 
so  that  a  train  ma>'  pa-^-^  from  the 
rails  and  tracks  of  one  directly  upon 
tliose  of  the  other  —  they  form  a 
connected  line  when  this  is  done  by 
means  of  an  iutcr\*cning  or  connecting 
road.  This  doctrine  was,  however, 
doubted  Ijy  the  Supreme  Court  of 
Xew  Jersey  when  the  case  came  to 
that  Court  (24  N.  J.  Eq.  455  (1S73))  : 
"If  it  is  held  that  the  lease  may  be 
made  with  any  road  in  or  out  of  the 
State,  with  which  the  united  com- 
panies are  connected  by  means  of  an 
intervening  road  or  canal,  they  may 
unite  with  almost  any  road  in  the 
whole  country,  and  it  may  be  with 
roads  ai.iroad  if  they  were  connected 
by  means  of  stea.mships.  There 
should  be  a  very  clear  expression  of 
po\\er  so  extensive  and  extraordinary 
as  this." 

54 


See  also  Hervey  v.  Illinois  Midland 
Co.,  28  Fed.  172  (1SS4)  (case  of  sale), 
where  the  Court  said:  "It  is  quite 
true  that  the  Peoria,  Atlanta  &  Deca- 
tur Railroad  Company  was  not  au- 
thorized to  purchase  any  railroad  in 
the  State  ;  but  I  incline  to  think  that 
its  charter  authorized  the  purchase  of 
any  rcjad  \AhLch,  from  its  location, 
would  be  fairly  deemed  a  continua- 
tion of  the  main  line  of  the  purchas- 
ing company.  The  effect  of  the 
agreement  between  the  three  com- 
panies ^\as  to  establish  a  continuous 
hne  from  Peoria,  ^-ia  Decatur  to 
Terre  Haute.  That  small  parts  of 
that  line  were  and  are  owned  by  other 
companies,  does  not  affect  the  sub- 
stance of  the  transaction  whereb\', 
with  the  knowledge  and  approval  of 
the  p:re:it  body  of  the  bondholders 
and  stockholders  of  the  three  roads, 
they  were  operated  as  one  line,  under 
a  common  management."  -Viso  Cleve- 
land, etc.  R.  Co.  V.  Erie,  27  Pa.  St. 
380  (ISoG). 

'  State  V.  Vanderbilt,  37  Ohio  St. 
590  (1882). 
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of  freight  and  passengers  over  both  ''continuously";  and  hence 
such  companies  cannot  become  consohdated  into  one  corpo- 
ration under  the  Ohio  statute  above  referred  to.^ 

Under  another  Ohio  statute  authorizing  the  consohdation  of 
domestic  railroad  corporations  owning  roads  running  to  the 
boundary  line  of  the  State,  with  similar  corporations  of  an 
adjoining  State,  owning  roads  forming  a  continuous  line 
therewith,  it  was  held  that  an  Ohio,  an  Indiana,  and  an  Illi- 
nois corporation  might  consolidate  so  as  to  form  a  de  facto 
consolidated  corporation  upon  the  principle  that  the  last  two 
companies  might  have  been  consolidated  and  have  become 
an  Indiana  corporation — a  corporation  of  an  adjoining  State 
to  that  of  the  Ohio  company  —  with  which  it  might  have  con- 
solidated.^ 


1  State  V.  Vanderbilt,  37  Ohio  St. 
590  (18S2)  :  "The  Cleveland,  ancin- 
nati  and  Indianapolis  Ry.  and  the 
Cincinnati,  Hamilton  and  Dayton 
R.  R.,  with  their  leased  lines,  con- 
stitute two  great  arteries  of  trade, 
both  commencing  on  the  Ohio  River 
at  Cincinnati,  meeting  at  Dayton, 
and  extending  thence  to  Lake  Erie, 
one  terminating  at  Cleveland  and 
the  other  at  Toledo.  The  Attorney- 
General  says,  and  the  record  supports 
the  statement,  that  these  roads  are 
'for  sixty  miles  lying  parallel  and 
near  to  each  other/  That  they  are, 
indeed,  in  the  largest  sense,  parallel 
and  competing  roads,  seems  to  be 
beyond  dispute,  and  it  may  be  fairly 
inferred  from  the  record  that  a  lead- 
ing object  in  making  the  consohdation 
was  to  destroy  that  competition. 
That  being  true,  the  lines  of  these 
roads  are  not,  in  my  judgment,  'so 
constructed  as  to  admit  the  passage 
of  burden  or  passenger  cars  over  two 
or  more  of  such  roads  continuously,' 
within  the  proper  meaning  of  section 
3379.  That  the  mere  physical  ability 
to  pass  cars  from  one  road  to  the 
other  satisfies  the  statute,  is  a  con- 
struction which  is  wholly  inadmissible, 
for  the  provision  requiring  such  con- 


nection would  be  without  meaning. 
In  imposing  that  restriction  upon  con- 
solidation, the  legislature  intended, 
not  merely  that  the  physical  fact 
should  exist,  but  that  such  consohda- 
tion should  only  be  made  for  the  very 
passing  of  freight  and  passengers  over 
both  hnes,  or  some  material  parts 
thereof,  not  necessarily  in  a  direct  or 
straight  Une,  but  continuously." 

See  also  Hafer  v.  Cincinnati,  etc.  R. 
Co.,  29  Wkly.  Law  Bull.  (Ohio)  68 
1896),  4  S.  &  C.  P.  (Ohio)  487. 

2  Continental  Trust  Co.  v.  Toledo, 
etc.  R.  Co.,  82  Fed.  653  (1897).  The 
Court  said:  "It  cannot  be  denied, 
however,  that  under  the  Illinois 
statute,  the  lUinois  and  Indiana  cor- 
porations might  have  united,  and  that 
then  the  consolidated  corporation, 
being  a  corporation  of  Indiana, 
could  be  consolidated  with  the  Ohio 
corporation  ;  and  we  should  have  had 
just  what  the  corporation  under  con- 
sideration purports  to  be,  to  wit :  a 
legally  consohdated  corporation  of 
Ohio,  Indiana,  and  Illinois.  It  is 
obvious  that,  if  such  a  corporation 
could  have  been  legally  formed,  the 
mere  mistake  in  the  mode  l^  which 
the  union  was  brought  about  (if  it 
was  a  mistake,  which  I  do  not  decide) 
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It  is  not  necessary  in  order  to  bring  railroad  companies 
within  the  provisions  of  statutes  authorizing  the  consolidation 
of  continuous  or  connecting 'lines  that  their  Unes  should  be 
entirely  constructetl  if,  when  constructed,  they  will  form  con- 
tinuous or  connecting  hnes.' 

The  legal  principles  governing,  and  cases  illustrating,  the 
consoHdation  of  connecting  lines  are  equally  appUcable  to  the 
purchase  or  lease  of  such  lines. 

§  30.  Construction  of  Statutes  authorizing  Consolidation  of 
Corporations  other  than  Railroads.  —  Statutes  authorizing  the 
consolidation  of  mining,  manufacturing  and  business  corpora- 
tions, generally,  have  already  been  briefly  reviewed.^  These 
statutes,  as  a  rule,  are  limited  in  their  application  to  corporations 
engaged  in  business  of  a  similar  nature  and,  sometimes,  to  those 
carrying  on  business  in  the  same  locality.  Under  such  a  statute 
authorizing  the  consolidation  of  corporations  of  the  same 
nature  co-\'ering  the  same  territory  it  was  held  that  two 
water  companies  organized  for  the  purpose  of  supplying 
water  to  the  same  village  might  lawfully  consolidate.' 

It  has  been  said,  however,  that  a  consolidation  act  permit- 
ting the  amalgamation  of  "two  business  or  manufacturing 
companies"  whose  "objects  and  business  are  of  the  same 
nature"  does  not  apply  to  or  include  corporations  endowed 
with    peculiar    and    exclusive    franchises    and    privileges.^     It 

does    not    prevent    the    corporation  ^  4^,^    |  23:    "What  Corporations 

from    being    a    de  facto    corporation,  oth^r  than  Railroads   may  consolidate 

under  the  principles  stated  at  length  — Statviory  Provisions." 

above."  '  Cameron  v.  New  York,  etc.  AA'ater 

'  Livingston  County  J).  Portsmouth  Co.,  62  Hun  (N.  Y.)  269   (1S91),   af- 

First  Nat.  Bank,  128  XT.  S.  102(1888),  firmed  in    133  N.  Y'.  336   (1892),    (31 

(9  Sup.  Ct.  Rep.   18)  :    "The  statute  N.  E.  Rep.  104). 

applied  to  the  consohdation,  although  For  construction  of  Pennsylvania 
no  road  had  yet  been  constructed."  act  of  1901   authorizing  the  merging 
See  also  Washburn  v.  Cass  County,  3  of  certain  corporations,  and  corporate 
Dill.    (U.S.)    251    (1875).     Compare,  purchases  of  stock,  see  Hotter  t).  Ken- 
however,    Clarke   v.   Omaha,    etc.    R.  nett  Tp.  Electric  Co.  212  Pa.  St.  613 
Co.,  4  Neb.  459  (1876),  where  a  general  (1905),  (62  Atl.  Rep.  104). 
corporation   law   of   Nebraska   which  *  New    Orleans    Gas    Light    Co.    v. 
gave  no  power  to  consoUdate  "until  Louisiana  Light,  etc.  Co.,  11  Fed.  277 
the  roads  shall  have  been  constructed"  (1882). 
was    umier    consideration.     See    also 
Venner  v,   Atchison,  etc.   R.   Co.,   28 
Fed.  585  (1886). 
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was  also  held  that  the  same  statute  did  not  permit  the  con- 
solidation of  two  companies  the  life  of  one  of  which  was  to 
terminate  at  the  commencement  of  the  life  of  the  other.'  The 
business  of  a  gas  company  and  that  of  an  electric  light  com- 
pany are  of  the  same  general  character  within  the  meaning  of 
a  statute  authorizing  the  consolidation  of  corporations  of  the 
same  or  a  similar  nature.^  An  electric  light  company  is  a 
"manufacturing  corporation"  within  the  meaning  of  an  act 
providing  that  "two  or  more  mining,  quarrying  or  manufac- 
turing corporations  may  unite  and  amalgamate."  ^ 

A  consolidation  effected  under  a  statute  authorizing  the 
amalgamation  of  "any  two  corporations  .  .  .  whose  objects 
and  business  are,  in  general,  of  the  same  nature,"  is  not  rendered 
invalid  by  the  fact  that  one  of  the  consolidating  corporations 
was  itself  the  result  of  a  previous  consolidation.* 


'  New  Orleans  Gas  Light  Co.  v. 
Louisiana  Light,  etc.  Co.,  11  Fed.  277 
(1882). 

2  People  V.  Rice,  138  N.  Y.  151 
(1893),  (33  N.  E.  Rep.  846). 

A  corporation  organized  under 
laws  for  the  incorporation  of  benevo- 
lent, charitable,  scientific  and  mis- 
sionary, but  not  religious,  societies  is 
not  a  corporation  of  the  same  nature 
as  a  religious  corporation,  nor  of  a 
similar  nature,  and  cannot  consolidate 
with  such  corporation  under  the  New 
York  statute  referred  to  in  the  text. 
Selkir  v.  Klein,  100  N.  Y.  Supp.  449 
(1906),  (50  Misc.  Rep.  194). 


3  Beggs  V.  Ed.  El.  Light,  etc.  Co., 
96  Ala.  295  (1891),  (11  So.  Rep.  381; 
38  Am.  St.  Rep.  94) .  An  electric  hght 
company  has  also  been  held  to  be  a 
"manufacturing"  corporation  within 
the  meaning  of  a  taxation  statute. 
People  V.  AVemple,  129  N.  Y.  543 
(1892),  (29  N,  E.  Rep.  808;  14  L.  R. 
A.  708).  Precisely  the  opposite  was, 
however,  held  in  Commonwealth  v. 
Northern  El.  Light,  etc.  Co.,  145  Pa, 
St.  105  (1891),  (22  Atl.  Rep.  839). 

■*  Jones  V.  Missouri  Edison  Electric 
Co.,  135  Fed.  153  (1905),  reversed  on 
other  points  144  Fed.  765  (1906). 
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CHAPTER  III 

CONSTITUTIONAL    AND    STATUTORY    RESTRAINTS    UPON    CONSOLI- 
DATION 

§  31.    Public  Policy  regarding  Consolidation  of  Competing  Railroads. 

§  32.  Constitutional  and  Statutory  Provisions  against  C'onsolidation  of  Com- 
peting Railroads. 

§  33.    Construction  of  Prohibitions  —  (A)  Meaning  of  Term  "Consolidation." 

§  34.  Construction  of  Prohibitions  —  (B)  Whether  a  Lease  amounts  to  Con- 
solidation. 

§  35.  Construction  of  Prohibitions  —  (C)  Arrangements  amounting  to  Con- 
solidation. 

§  36.  Construction  of  Prohibitions  —  (D)  Control  of  Competing  Railroads  by 
Holding  Corporation. 

§  37.  Construction  of  Prohibitions  —  (E)  What  are  Competing  or  Parallel 
Railroads. 

§  38.  Prohibition  of  Consolidation  of  Competing  Railroads  not  a  Regula- 
tion of  Interstate  Commerce. 

§  39.  Constitutional  Prohibitions  against  Consolidation  of  Competing  Car- 
rier Corporations  other  than  Railroads. 

§  40.    Enforcement  of  Provisions  against  Consolidation  of  Competing  Lines. 

§  31.  Public  Policy  regarding  Consolidation  of  Competing 
Railroads.  —  It  may  be  a  serious  economic  question  whether 
the  consohdation  of  competing  railroad  companies  works,  in 
the  end,  injury  to  the  public.  The  increased  capital  may 
result  in  bringing  the  roads  to  a  higher  standing  of  efficacy; 
the  resulting  economies  in  operation  may  permit  the  lowering 
of  rates;  the  possibility  of  disastrous  rate  wars  is  eliminated. 
On  the  other  hand,  consolidation  may  produce  an  increase  in 
rates,  public  faciUties  are  placed  in  the  hands  of  a  single 
corporation  relieved  from  the  obligations  imposed  by  compe- 
tition, and  rate  wars  do  not  always  result  disastrously  to  the 
public. 

Whatever  may  be  the  merits  of  the  question,  however,  it  is 
not   an  open  one  from   the  popular  point   of  view.'     Public 

'  Pearsall  v.  Great  Northern  R.  Co.,  ally  resulted  in  a  detriment  to  the  pub- 

161  U.  S.  646,  076  (1890),  (16  Sup.  Ct.  lie,  is  beside  the  question.     Whether 

Rep.  705)  ;    "^^'hether  the  consolida-  it  has  that  effect  or  not,  it  certainly 

tion  of  competing  lines  \\'il\  necessa-  puts  it  in  the  power  of  the  consoli- 

rily  result  in  an  increase  of  rates,  or  dated    corporation    to    give    it    that 

whether  such  consolidation  has  gener-  effect ;    in  short,    puts  the   public   at 
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policy,  as  has  been  shown,  favors  the  consolidation  of  con- 
necting railroads  for  the  purpose  of  estabhshing  the  through 
line,  but  is  opposed  to  the  consolidation  of  railroads  which  are 
naturally  competitors  for  the  business  of  the  same  territory.^ 


the  mercy  of  the  corporation.  There 
is  and  has  been,  for  the  past  three 
hundred  years,  both  in  England  and 
in  tliis  country,  a  popular  prejudice 
against  monopolies  in  general,  which 
has  found  expression  in  innumerable 
acts  of  legislation.  AVe  cannot  say 
that  such  prejudice  is  not  well 
founded.  It  is  a  matter  upon  which 
the  legislature  is  entitled  to  pass 
judgment.  At  least  there  is  sufficient 
doubt  of  the  propriety  of  such  mo- 
nopolies to  authorize  the  legislature, 
which  may  be  presumed  to  represent 
the  A-iews  of  the  public,  to  say  that 
it  will  not  tolerate  them  unless  the 
power  to  establish  them  be  conferred 
by  clear  and  explicit  language. 
AVhile,  in  particular  cases,  two  rail- 
ways, by  consolidating  their  interests 
under  a  single  management,  may  have 
been  able  to  so  far  reduce  the  expenses 
of  administration  as  to  give  their  cus- 
tomers the  benefit  of  a  lower  tariff,  the 
logical  effect  of  all  monopolies  is  an 
increase  of  price  of  thelhing  produced, 
whether  it  be  merchandise  or  trans- 
portation. Owing  to  the  greater 
speed  and  cheapness  of  the  service 
performed  by  them,  railway's  become 
necessarily  monopolists  of  all  traffic 
along  their  lines,  but  the  general  senti- 
ment of  the  public  declares  that  such 
monopolies  must  be  limited  to  the 
necessities  of  the  case,  and  rebels 
against  an  attempt  of  one  road  to 
control  all  traffic  between  terminal 
points,  also  connected  by  a  compet- 
ing line.  There  are,  moreover, 
thought  to  be  other  dangers  to  the 
moral  sense  of  the  community,  inci- 
dent to  such  great  aggregation  of 
wealth  which,  though  indirect,  are 
even  more  insidious  in  their  influence, 
and  such  as  have  awakened  feelings 


of  hostility  which  have  not  failed  to 
find  expression  in  legislative  acts.'' 

1  State  V.  Vanderbilt,  37  Ohio  St. 
590  (1882)  :  "The  policy  of  the  coun- 
try in  general,  indicated  in  constitu- 
tional and  statutory  provisions,  has 
long  been  opposed  to  the  consohda- 
tion  of  roads  bearing  such  relation  to 
each  other  [competing  and  parallel], 
and  this  strengthens  the  belief  that 
these  companies  are  not  within  the 
section  in  question.  Consolidation 
for  the  transportation  of  freight  and 
passengers  continuously  is  a  thing 
which  the  legislature  might  well  desire 
to  encourage,  as  it  may  be  advan- 
tageous aUke  to  the  public  and  the 
companies ;  but  corporations  have 
power  only  as  granted  by  the  general 
assembly,  and  where  companies  situ- 
ated as  these  are,  being  parallel  and 
com^peting,  claim  that  authority  to 
consolidate  has  been  granted  to  them, 
they  must  be  able  to  point  to  words 
in  the  statute  which  admit  of  no  other 
reasonable  construction,  for  it  will  not 
be  assumed  that  the  lawmaking 
power  has  authorized  the  creation 
of  a  monopoly  so  detrimental  to  the 
public  interests. "  See  also  Wood- 
ruff V.  Erie  R.  Co.,  93  N.  Y.  615 
(1883) ;  State  v.  Atchison,  etc.  R. 
Co.,  24  Neb.  143  (1888),  (38  N.  W. 
Rep.  43,  8  Am.  St.  Rep.  164) ;  Central 
R.,  etc.  Co.  V.  Collins,  40  Ga.  582 
(1869). 

Another  view  as  to  the  propriety 
of  such  legislation  was,  however,  ex- 
pressed by  Lord  Hatherley,  then  Vice 
Chancellor  Wood,  in  Hare  v.  Railway 
Co.,  2  Johns.  &  H.  80  (1861):  "I 
see  nothing  in  the  alleged  injury  to 
the  pubUc  arising  from  the  prevention 
of  competition.  .  It  is  a  mistaken 
notion   that   the    pubUc   is    benefited 
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In  many  States  statutes  have  been  enacted  prohibiting  the 
consolidation  of  competing  or  parallel  lines,  and  in  others 
the  people  have  inserted  such  provisions  in  their  fundamental 
laws.  Other  States  indicate  the  same  poUcy  by  failing  to 
authorize  consolidation  at  all. 

Public  sentiment,  as  so  crj'stallized  in  statutes  and  consti- 
tutional provisions,  is  not  of  recent  inception.  As  said  by 
Mr.  Justice  Brown  in  Louisville,  etc.  R.  Co.  v.  Kentucky:  '■ 
"  This  restriction  upon  the  unlimited  power  to  consolidate 
with  other  roads  is  not,  as  the  plaintiff  in  error  suggests,  called 
for  by  any  new  view  of  commercial  policy,  but  by  virtue  of 
a  settled  policy  which  has  obtained  in  Kentucky  since  1858, 
in  Minnesota  since  1874,  in  Ohio  since  1851,  in  New  Hampshire 
since  1867,  and  by  more  recent  enactments  in  some  dozen 
other  States  —  a  pohcy  which  has  not  only  found  place  in 
the  statute  law  of  such  States  as  apprehended  evil  effects  from 
such  consolidations,  but  has  been  declared  by  the  courts  to 
be  necessary  to  protect  the  public  from  the  establishment  of 
monopolies.  Indeed  the  unanimity  with  which  the  States 
have  legislated  against  the  consolidation  of  competing  lines 
shows  that  it  is  not  the  result  of  local  prejudice,  but  of  a  gen- 
eral sentiment,  that  such  monopolies  are  reprehensible." 

§  32.  Constitutional  and  Statutory  Provisions  against  Con- 
solidation of  Competing  Railroads.  —  Public  policy  as  directed 
against  the  consolidation  of  competing  railroad  companies 
has  manifested  itself  in  the  constitutional  provisions  and 
statutes  printed  or  referred  to  in  the  footnote.^  These  con- 
by  putting  two  railway  companies  purchase  the  works  or  franchises  of, 
against  each  other  till  one  is  ruined,  or  in  any  way  control,  any  other 
the  result  being  at  last  to  raise  the  railroad  or  canal  corporation  owning 
fares  to  the  highest  possible  stand-  or  having  under  its  control  a  parallel 
ard.'*  or    competing    line,    nor    shall    any 

^  Louisville,  etc.  R.  Co.  v.  Ken-  officer  of  such  railroad  or  canal  cor- 
tucky,  161  U.  S.  698  (1896),  (16  Sup.  poration  act  as  an  officer  of  any 
Ct.  Rep.  714).  other    railroad    or    canal    corporation 

^  Arkansas.  Const.  Art  XVII.  §  4  :  owning  or  ha\'ing  control  of  a  parallel 
"No  railroad,  canal,  or  other  corpora-  or  competing  line;  and  the  question 
tion,  or  the  lessees,  purchasers,  or  whether  railroads  or  canals  are  par- 
managers  of  any  railroad,  canal,  or  allel  or  competing  fines  shaU,  when 
other  corporation,  shall  consolidate  demanded  by  the  party  complainant, 
the  stock,  property,  or  franchises  of  be  decided  by  a  jury  as  in  other  civil 
such    corporation    with,    or    lease    or        issues." 
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stitutional  provisions,  as  will  be  observed,  generally  embrace 
other  carrier  corporations  as  well  as  railroad  companies. 


Colorado.  Const.  XV.  §  5:  "No 
railroad  corporation,  or  the  lessees 
or  managers  thereof,  shall  consolidate 
its  stock,  property,  or  franchises  with 
any  other  railroad  corporation  own- 
ing or  having  under  its  control  a 
parallel  or  competing  line." 

Georgia.  Const.  Art.  IV.  §  2, 
par.  4:  "The  General  Assembly  of 
this  State  shall  have  no  power  to 
authorize  any  corporation  to  buy 
shares  or  stock  in  any  other  corpora- 
tion in  this  State  or  elsewhere,  or  to 
make  any  contract  or  agreement 
whatever  with  any  such  corporation 
which  may  have  the  effect  to  defeat 
or  lessen  competition  in  their  respec- 
tive businesses,  or  to  encourage  mo- 
nopoly ;  and  all  such  contracts  and 
agreements  shall  be  illegal  and  void." 

Illinois.  Const.  Art.  XI.  §  11 : 
"No  railroad  corporation  shall  con- 
solidate its  stock,  property,  or  fran- 
chises with  any  other  railroad  cor- 
poration owning  a  parallel  or  com- 
peting line ;  and  in  no  case  shall  any 
consolidation  take  place,  except  upon 
public  notice  given  of  at  least  sixty 
days,  to  all  stockholders,  in  such 
manner  as  may  be  provided  by  law. 
A  majority  of  the  directors  of  any 
railroad  corporation,  now  incorpo- 
rated or  hereafter  to  be  incorporated 
by  the  laws  of  this  State,  shall  be 
citizens  and  residents  of  this  State." 

Kentucky.  Const.  §201:  "No  rail- 
road, telegraph,  telephone,  bridge,  or 
common  carrier  company  shall  con- 
soUdate  its  capital  stock,  franchises, 
or  property,  or  pool  its  earnings,  in 
whole  or  in  part,  with  any  other  rail- 
road, telegraph,  telephone,  bridge, 
or  common  carrier  company  owning 
a  parallel  or  competing  line  or  struc- 
ture, or  acquire  by  purchase,  lease,  or 
otherwise,  any  parallel  or  competing 
line  or  structure,  or  operate  the  same." 

Michigan.      Const.   Art.   XIX.    A, 


§  2:  "No  railroad  corporation  shall 
consolidate  its  stock,  property,  or 
franchises  with  any  other  railroad 
corporation  owning  n  parallel  or 
competing  line ;  and  in  no  case  shall 
any  consolidation  take  place  except 
upon  pubUc  notice  of  at  least  sixty 
days  given  to  all  stockholders,  in 
such  manner  as  shall  be  provided 
by  law." 

Missouri.  Const.  Art.  XII.  §  17 : 
"No  railroad  or  other  corporation, 
or  the  lessees,  purchasere,  or  man- 
agers of  any  railroad  corporation, 
shall  consolidate  the  stock,  property, 
or  franchises  of  such  corporation  with, 
or  lease  or  purchase  the  works  or 
franchises  of,  or  in  any  way  control, 
any  railroad  corporation  owning  or 
ha^^ng  under  its  control  a  parallel 
or  competing  line ;  nor  shall  any 
ofificer  of  such  railroad  corporation 
act  as  an  officer  of  any  other  railroad 
corporation  owning  or  having  the 
control  of  a  parallel  or  competing  line. 
The  question  whether  railroads  are 
parallel  or  competing  lines  shall, 
when  demanded,  be  decided  by  a 
jury,   as  in  other  civil  issues." 

Montana.  Const.  Art.  XV.  §  6 : 
"No  railroad  corporation,  express 
or  other  transportation  company, 
or  the  lessees  or  managers  thereof, 
shall  consolidate  its  stock,  property, 
or  franchises  with  any  other  railroad 
corporation,  express  or  other  trans- 
portation company,  owning  or  having 
under  its  control  a  parallel  or  com- 
peting line ;  neither  shall  it  in  any 
manner  unite  its  business  or  earnings 
with  the  business  or  earnings  of  any 
other  railroad  corporation ;  nor  shall 
any  officer  of  such  railroad,  express 
or  other  transportation  company,  act 
as  an  officer  of  any  other  railroad, 
express  or  other  transportation  com- 
pany, owning  or  ha\'ing  control  of  a 
parallel  or  competing  line." 
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In  Colorado,  Illingis,   Kentucky,   Michigan,  Missouri,   Mon- 
tana, Nebraska,  North  Dakota,  Pennsylvania,  South  Carolina, 


Nebraska.  Const.  Art.  XI.  §  3 : 
"No  railroad  corporation  or  tele- 
graph company  shall  consolidate  its 
stock,  property,  franchises,  or  earn- 
ings, in  whole  or  in  part,  with  any 
other  railroad  corporation  or  tele- 
graph company  owning  a  parallel 
or  competing  line ;  and  in  no  case 
shall  any  consohdation  take  place, 
except  upon  public  notice  of  at  least 
sixty  days  to  all  stockholders,  in  such 
manner  as  may  be  provided  by  law." 

Xorth  Dakota.  Const.  Art.  VII. 
§  141  :  "  No  railroad  corporation  shall 
consolidate  its  stock,  property,  or 
franchises  with  any  other  railroad 
corporation  owning  a  parallel  or  com- 
peting line ;  and  in  no  case  shall  any 
consolidation  take  place  except  upon 
public  notice  given  at  least  sixty 
days  to  all  stockholders,  in  such  man- 
ner as  may  be  provided  by  law.  Any 
attempt  to  evade  the  provisions  of 
this  section  by  any  railroad  corpora- 
tion, by  lease  or  otherwise,  shall  work 
a,  forfeiture  of  its  charter." 

Pennsj/hrnu'a.  Const.  Art.  XVII. 
§  4:  "No  railroad,  canal,  or  other 
corporation,  or  the  lessees,  pur- 
chasers, or  managers  of  any  railroad 
or  canal  corporation,  shall  consoli- 
date the  stock,  property,  or  franchises 
of  such  corporation  with,  or  lease 
or  purchase  the  works  or  franchises 
of,  or  in  any  way  control  any  other 
railroad  or  canal  corporation  owning 
or  having  under  its  control  a  parallel 
or  competing  lim^- ;  nor  shall  any 
ofhcer  of  such  railroad  or  canal  cor- 
poration act  as  an  officer  of  any  other 
railroad  or  canal  corporation  owning 
or  having  the  control  of  a  parallel  or 
competing  line;  and  the  question 
whether  railroads  or  canals  are  par- 
allel or  competing  lines  shall,  when 
demanded  by  the  party  complainant, 
be  decided  by  a  jury  as  in  other  civil 
issues." 
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South  Carolina.  Const.  Art.  IX. 
§  7  :  "No  railroad  or  other  transpor- 
tation company,  and  no  telegraph 
or  other  transmitting  company,  or  the 
lessees,  purchasers,  or  managers  of 
such  corporation,  shall  consolidate 
the  stock,  property,  or  franchises 
of  such  corporation  w^ith,  or  lease  or 
purchase  the  works  or  franchises  of, 
or  in  any  way  control  any  other  rail- 
road or  other  transportation  com- 
pany owning  or  ha^-ing  under  its 
control  a,  parallel  or  competing  line  ; 
and  the  question  whether  railroads 
or  other  transportation,  telegraph, 
or  other  transmitting  companies  are 
parallel  or  competing  lines  shall, 
when  demanded  by  the  party  com- 
plainant, be  decided  by  a  jury  as 
in   other   civil   causes.'' 

South  Dakota.  Const.  Art.  XVII. 
§  14:  "No  railroad  corporation  shall 
consolidate  its  stock,  property,  or 
franchises  with  any  other  railroad' 
corporation  owning  a  parallel  or  com- 
peting line ;  and  in  no  case  shall  any 
consolidation  take  place  except  upon 
pubUc  notice  given  out,  at  least  sixty 
days,  to  all  stockholders  in  such  man- 
ner as  may  be  proA.-ided  by  law.  Any 
attempt  to  evade  the  pro\dsion5  of 
this  section  by  any  railroad  corpora- 
tion, by  lease  or  otherwise,  shall  work 
a  forfeiture  of  its  charter." 

Texas.  Con^t.  Art.  X.  §  5  :  "Xo 
railroad  or  other  corporation,  or 
the  lessees,  purchasers,  or  managers 
of  any  railroad  corporation,  shall 
consoUdate  the  stock,  property,  or 
franchises  of  such  corporation  i^dth, 
or  lease  or  purchase  the  works  or 
franchises  of,  or  in  any  way  control 
any  railroad  corporation  owning  or 
ha\-ing  imder  its  control  a  parallel 
or  competing  line ;  nor  shall  any 
officer  of  such  railroad  corporation  act 
as  an  officer  of  any  other  railroad 
corporation    owning    or    having    the 
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South  Dakota,  Texas,  and  West  Virginia,  the  constitutional 
inhibition  is  against  the  consohdation  of  "  competing  or  paral- 
lel Hues."  In  Utah  and  Washington  ''  competing"  lines  only 
are  referred  to. 

Consolidation  with  a  corporation  "  owning ''  a  competing 
line  is  prohibited  in  Ilhnois,  Kentucky,  Michigan,  Nebraska, 
North  Dakota,  South  Dakota,  Utah,  Washington,  and  West 
Virginia,  while  in  the  constitutions  of  Missouri,  Montana, 
Pennsylvania,  South  Carohna,  and  Texas  the  similar  provision 
reads,  "  owning  or  having  under  its  control "  such  line. 

In  Georgia  and  Wyoming  all  contracts  to  prevent  competi- 
tion are  prohibited  and  Texas  does  not  permit  consolidation 
with  foreign  railroad  corporations  at  all. 


control  of  a  parallel  or  competing 
line." 

Art.  X.  §  6.  "No  railroad  com- 
pany organized  tmder  the  laws  of  this 
State  shall  consolidate  by  private 
or  judicial  sale  or  otherwise  with  any 
railroad  company  organized  tmder 
the  laws  of  any  other  State  or  of  the 
United  States.'* 

Utah,  Const.  Art.  XII.  §  13:  "No 
railroad  corporation  shall  consoUdate 
its  stock,  property,  or  franchises  with 
any  other  railroad  corporation  own- 
ing a  competing  line." 

Washington.  Const.  Art.  XII.  §  16  : 
"No  railroad  corporation  shall  con- 
solidate its  stock,  property,  or  fran- 
chises with  any  other  railroad  cor- 
poration owning  a  competing  line." 

West  Virginia.  Const.  Art.  XI. 
§  11 :  "No  railroad  corporation  shall 
consolidate  its  stock,  property,  or 
franchises  with  any  other  railroad 
owning  a  parallel  or  competing  line, 
or  obtain  the  possession  or  control 
of  such  parallel  or  competing  line,  by 
lease  or  other  contract,  without  the 
permission  of  the  legislature." 

Wyoming.  Const.  Art.  X.  §  8 : 
"There  shall  be  no  consolidation  or 
combination  of  corporations  of  any 
kind  whatever  to  prevent  competi- 
tion, to  control  or  influence  produc- 


tions or  prices  thereof,  or  in  any 
manner  to  interfere  with  the  public 
good  or  general  welfare." 

In  contradistinction  to  the  phrase 
"continuous  or  connecting  lines" 
consolidation  statutes,  generally,  em- 
ploy the  phrase  "parallel  or  com- 
peting hnes"  —  authorizing  the  con- 
solidation of  the  one  and  prohibit- 
ing the  consohdation  of  the  other. 
Provisions  prohibiting  the  consolida- 
tion of  parallel  or  competing  rail- 
roads appear  in  the  statutes  of  the 
foUovidng  States,  some  of  which  also, 
as  will  be  observed,  have  similar  con- 
stitutional pro\'isions :  Arkansas, 
Arizona,  Connecticut,  Florida,  Idaho, 
Maryland,  Minnesota,  Mississippi, 
Missouri,  Montana,  New  York,  South 
Carohna,  Tennessee,  Utah,  "Wash- 
ington, West  Virginia,  "Wisconsin. 
For  references  to  consolidation  stat- 
utes see  note,  anie,  §  22:  ''What 
Railroads  may  consolidate  —  Statu- 
tory Provisions." 

In  Florida  (Acts  1887,  p.  117), 
and  New  York  (R.  R.  Laws,  §  80, 
see  ante,  §  22,  note),  the  railroad  com- 
missioners may  authorize  the  con- 
sohdation of  competing  hnes.  For 
Minnesota  statutes  see  post,  §  35, 
note. 
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The  constitutions  of  Arkansas,  Missouri,  Montana,  and 
Pennsylvania  prohibit  the  officers  of  railroad  companies  from 
becoming  officers  in  competing  corporations.  In  Arkansas, 
Missouri,  and  Pennsylvania  the  question  whether  railroads 
are  parallel  or  competing  lines,  is  to  be  determined  by  the 
jury  as  in  other  civil  issues. 

The  constitutions  of  North  Dakota  and  South  Dakota  pro- 
vide that  any  attempt  by  any  railroad  corporation  to  evade 
their  provisions  against  consolidation  shall  work  a  forfeiture 
of  its  charter. 

The  West  Virginia  constitution  prohibits  the  consolidation 
of  competing  or  parallel  lines  "  without  the  permission  of  the 
legislature."  As  no  consolidation  is  possible  without  legisla- 
ti\-e  sanction  this  provision  is,  and  was  doubtless  intended 
to  be,  wholly  ineffective. 

St:itutory  provisions  against  the  consohdation  of  competing 
railroads  have  no  ex  post  facto  application.^ 

§  33.  Construction  of  Prohibitions  —  (A)  Meaning  of  Term 
"Consolidation." — Constitutional  and  statutory  provisions 
against  the  consolidation  of  competing  lines  of  railroad  are 
not  penal  in  their  nature,  but  are  declaratory  of  the  policy  of 
the  State  in  favor  of  the  preservation  of  competition  and  are 
entitled  to  a  liberal  construction.  The  purpose  of  constitu- 
tional conventions  in  adopting  such  provisions  and  of  legis- 
latures in  enacting  such  laws  was  to  place  an  effective  bar 
against  any  union  of  railroad  companies  whereby  competition 
might  be  removed.^ 

While,  therefore,  the  term  "  consolidation "  is  generally 
used  to  describe  a  union  of  corporate  properties  and  stock- 

'  Manchester,   etc.   R.  Co.    e.  Con-  or    arrangements    between    them    by 

cord    R.   Co.,   66    N.    H.    131    (1S89),  means    of    which    competition    is    re- 

(20  Atl.   Rep.  383,  49  Am.  St.  Rep.  moved."     See  also  State  v.  Atchison, 

582,  9  L.  R.  A.  689).  etc.  R.  Co.,  24  Neb.  143  (1888),  (38 

'  Manchester,   etc.   R.   Co.   v.   Con-  N.  W.  Rep.  43,  8  Am.  St.  Rep.  164); 

cord   R.    Co.,    66   N.    H.    131    (1889),  East  St.  Louis,  etc.  R.  Co.  v.  Jarv-is, 

(20  .\tl.  Rep.  383,  49  Am.  St.   Rep.  92  Fed.  743  (1899);    Morrill  v.  Rail- 

582,  9  L.  R.  A.  689)  :  "The  purpose  road  Co.,  55  N.  H.  531  (1875) ;  Gulf, 

of  the   legislature   was   to   make   the  etc.    R.    Co.    v.    State,    72    Tex.    404 

act   in    question   an   effective   instru-  (1888),    (10  S.  W.   Rep.   81,    13  Am, 

naentality    against    the    consolidation  St.  Rep.  815,  1  L.  R.  A.  849). 
of  competing  roads  through  contracts 
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holders  by  the  process  of  absorption  or  fusion,  it  has  a  broader 
meaning  as  used  in  constitutional  and  statutory  provisions 
against  the  consohdation  of  competing  railroads,  and  is  here 
used  in  the  sense  of  "  join  "  or  "  unite."  ' 

In  East  St.  Louis,  etc.  R.  Co.  v.  Jarvis,^  Judge  Jenkins  said : 
"It  is  contended  that  the  term  '  consohdation '  means  a  per- 
manent union  of  the  interests,  management,  and  control  of 
two  roads,  either  in  the  formation  of  a  new  company  out  of  the 
consolidated  one,  or  else  by  consolidated  management  of  the 
old  ones  unitedly  while  their  distinct  corporate  entities  still  re- 
mained. This  distinction  is  true  in  the  general  sense  in  which 
one  speaks  of  the  '  consolidation '  of  railroads.  The  term  may 
also  mean  the  act  of  forming  into  a  more  firm  or  compact  mass, 
body,  or  system.  The  constitutional  convention,  representing 
the  people  of  the  State,  sought  to  provide  against  monopolies, 
and  to  preserve  to  the  pubhc  the  benefit  that  would  accrue 
from  competition  between  parallel  or  competing  Unes  of  rail- 
way. It  sought  for  practical  results.  It  intended  to  provide 
that  parallel  or  competing  lines  should  continue  to  be  compet- 
ing, and  this  it  aimed  to  accomphsh  by  prohibiting  the  con- 
solidation of  the  stock  or  the  franchises  or  the  property  of 
any  such  competing  lines  of  railway.  The  union  of  such  lines 
was  prohibited,  in  view  of  the  objects  sought  to  be  accom- 
plished. The  term  '  consolidate '  we  think  must  be  construed 
to  have  been  used  in  the  sense  of  'join'  or  'unite.'  To  permit 
two  such  competing  lines  of  railway  under  a  single  management 
and  a  single  control  would  accomplish  the  very  purpose  which 
the  constitution  sought  to  prevent.  We  must  have  regard  to 
the  spirit  and  the  object  of  that  constitutional  provision,  and 
not  juggle  with  the  technical  meaning  of  the  word.     The  pro- 

'  In  State  v.  Atchison,  etc.  R.  Co.,  is  here  used  in  the  sense  of  join  or 

24  Neb.  164  (1888),  (38  N.  W.  Rep.  unite.     The     constitutional     conven- 

43,  8  Am.  St.  Rep.  164),  the  Supreme  tion  aimed  at  practical  results." 
Court  of  Nebraska  said  :    "This  [the  Power  to   join  or  unite,   however, 

constitutional  provision]  is  an  abso-  does     not     authorize     consolidation, 

lute    prohibition    against    a    railroad  Louisville,  etc.  R.  Co.  v.   Kentucky, 

corporation    consolidating    its    stock,  161    U.  S.   684  (1896),    (16    Sup.    Ct. 

property,   franchises,   or  earnings,   in  Rep.  714). 

whole  or  in  part,  with  any  other  cor-  ^  East    St.    Louis,    etc.    R.    Co.    v. 

poration   owning   a   parallel   or   com-  Jarvis,  92  Fed.  743  (1899). 
peting  line.     The  word  'consolidate' 
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hibition  goes  to  the  consolidation  or  uniting  of  the  stock  of 
two  competing  roads,  or  of  the  franchises  of  two  competing 
roads,  or  of  the  property  of  two  competing  roads.  The  doing 
of  either  would  create  the  prohibited  monopoly,  and  either  is 
within  the  intendment  and  meaning  of  the  constitutional 
provision." 

§  34.  Construction  of  Prohibitions  —  (B)  Whether  a  Lease 
amounts  to  Consolidation.  —  It  has  been  held  that  a  lease  of 
a  competing  railroad  falls  within  a  constitutional  provision 
against  the  consohdation  of  competing  hues.'  The  courts  in 
so  holding  have  based  their  conclusion  upon  the  premise  — 
indicated  in  the  last  section — that  the  term  "consolidate" 
is  broadly  used  in  such  inhibitions  in  the  sense  of  "join" 
or  "unite." 

It  may  be  doubted,  however,  whether  the  conclusion  follows 
from  the  premise.  In  order  to  make  the  constitutional  pro- 
visions effective  instruments  for  the  accomplishment  of  the 
purposes  for  which  they  were  designed,  a  liberal  construction 
is  necessary  and  proper,  and  the  word  "consolidate"  may  well 


'  State  II.  Atchison,  etc.  R.  Co.,  24 
Neb.  164  (1888),  (8  Am.  St.  Rep.  164, 
38  N.  W.  Rep.  4.3)  :  "The  constitu- 
tional convention  aimed  at  practical 
results.  The  character  of  the  title 
of  the  parties  operating  a  railway  is 
of  but  little  moment  to  the  general 
public,  while  the  requirement  that 
different  roads  shall  continue  to  be 
competing  lines,  as  when  they  wore 
constructed,  is  of  the  utmost  impor- 
tance to  all.  The  law  cannot  be 
evaded,  therefore,  by  substituting 
a  lease  for  a  deed  of  conveyance.'' 

This  decision  was  rendered  upon 
demurrer.  Compare  decision  upon 
the  merits,  38  Neb.  437  (1893),  (57 
N.  W.  Rep.  20). 

East  St.  Louis,  etc.  R.  Co.  v.  .Tarvis, 
92  Fed.  743  (1899);  "Nor  do  we 
think  that  there  is  force  in  the  con- 
tention that  this  union  or  consohda- 
tion was  by  means  of  a  temporary 
arrangement,  if  thereby  that  is  ac- 
comphshed  which  is  prohibited  by 
the    constitution.     If    it    be    lawful, 
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by  means  of  a.  lease  for  ten  years, 
to  consolidate  and  unite  the  prop- 
erties of  competing  lines  of  railway, 
^Ac  perceive  no  reason  -why  a  lease 
for  ninety-nine  years  would  not  be 
equally  valid.  Wo.  cannot  draw  the 
line  in  that  respect  between  what  is 
permanent  and  what  is  temporary. 
"Whatever  produces  the  prohibited 
result  is  obnoxious  to  the  spirit  and 
the  letter  of  the  constitutional  pro- 
\'ision,  and  is  illegal,  "^^'u  must  deal 
with  the  result  accompUshcd,  with- 
out regard  to  the  means  employed. 
It  cannot  be  permitted  that  one  may 
effect  a  prohibited  result  by  indirec- 
tion which  he  may  not  lawfully 
accomphsh  by  direct  means.  We 
must  therefore  hold  that  the  leases 
in  question  practically  effected  a  con- 
solidation, of  the  properties  of  two 
competing  lines,  and  are  within  the 
inhibition  of  the  constitution." 

Compare  Missouri  Pacific  R.  Co. 
V.  Oweus,  1  Tex.  App.  Qv.  Cas.  §  384 
(1883). 
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be  described  as  an  equivalent  for  "join"  or  "unite."  But 
these  terms  when  apphed  to  corporations  would  seem  to  imply 
some  legal  union  or  joinder  —  something  more  than  the  mere 
physical  conjunction  of  corporate  properties  effected  under 
a  lease. 

Constitutional  provisions  often  expressly  prohibit  the  leasing 
of  competing  roads,  but,  in  the  absence  of  such  a  prohibition, 
a  construction  which  reads  it  into  a  constitutional  provision 
by  virtue  of  the  use  of  the  word  "consohdate"  is  — to  say 
the  least  —  strained.' 

§  35.  Construction  of  Prohibitions  —  (C)  Arrangements 
amounting  to  Consolidation.  —  An  arrangement  whereby  one 
railroad  company,  in  return  for  a  guaranty  of  its  bonds  by  a 
company  owning  a  parallel  and  competing  road,  was  to  turn 
over  one-half  of  its  stock  to  the  stockholders  of  the  latter  com- 
pany, or  to  a  trustee  for  their  benefit,  was  held  by  the  Supreme 
Court  of  the  United  States  in  Pearsall  v.  Great  Northern  R. 
Co.,''  to  constitute  a  clear  violation  of  statutes  prohibiting 
railroad  companies  from  consolidating  with,  or  in  any  way 
owning  or  controlling,  other  corporations  having  parallel  or 
competing  hnes.'     Mr.   Justice  Brown  said:    "The  fact  that 

>  In    Gere    v.    New    York    Central  tana   R.    Co.,    21    Mont.    221    (1898), 

R.    Co.,  19    Abb.    N.  C.    210   (1885),  (53  Pac.  Rep.  623  ;  45  L.  R.  A.  271n). 

the    New    York    Supreme    Court,    in  See    also    ante,     §    14;     "Distinction 

considering    whether    a,    lease    came  between  Consolidation  and  Lease. '^ 
within  the  New  York  statute  against  ^  Pearsall  v.  Great  Northern.  R  Co., 

the  consoUdation  of  competing  Unes,  161   U.   S.  671    (1896),    (16  Sup.    Ct. 

said :    "The   leasing   of   one   railroad  Rep.  705). 

by  another,  whether  for  a  longer  or  For     consideration     of    the     later 

shorter  period,  is  not  a  merger  or  con-  attempted   combination   or    practical 

solidation.     The  term  'lease'  implies  consolidation  of  the  Great  Northern 

the   continued   existence   of  the   cor-  and    Northern    Pacific    railways    b}» 

poration,  the  lessor,  with  aU  its  powers  means  of  a  holding  corporation   see 

and    functions,    and    all    the    rights  ^  397a,,  post:  "The  Northern  Securities 

incident  to  its  creation,  and  it  would  Case." 

be  a,  gross  misappUcation  of  terms  '  Minnesota.  Laws  1874,  ch.  29 
to  hold  that  a  leasing  or  contract  for  (Act  of  March  9,  1874)  :  "No  railroad 
use  by  one  railroad  to  another  is  a  corporation,  or  the  lessees,  purchasers, 
merger  or  consolidation  of  the  two  or  managers  of  any  railroad  corpora- 
roads."  Also  Wallace  V.  Long  Island  tion,  shall  consolidate  the  stock, 
R.  Co.,  12  Hun  (N.  Y.),  460  (1877).  property,  or  franchises  of  such  cor- 
A  lease  is  not  a  consolidation  within  poration  with,  or  lease  or  purchase 
the  meaning  of  the  Montana  con-  the  works  or  franchises  of,  or  in  any 
stitutional  provision.     State  v.  Mon-  way  control  any  other  railroad  cor- 
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one-half  of  the  capital  stock  of  the  reorganized  company  is 
to  be  turned  over  to  the  shareholders  of  the  Great  Northern, 
which  is,  in  turn,  to  guarantee  the  payment  of  the  reorganized 
bonds,  is  evidence  of  the  most  cogent  character  to  show  that 
nothing  less  than  a  purchase  of  a  controlhng  interest,  and 
practically  the  absolute  control,  of  the  Northern  Pacific  is 
contemplated  by  the  arrangement.  .  .  .  There  is,  however, 
in  addition  to  that,  an  alternative  provision  that  the  transfer 
may  be  made  to  a  trustee  for  the  use  of  the  stockholders,  who 
would,  of  course,  act  as  their  agent  and  represent  them  as  a 
body,  and,  in  fact,  stand  as  the  company  under  another  name. 
Doubtless  these  stockholders  could  lawfully  acquire  by  indi- 
vidual purchases  a  majority,  or  even  the  whole  of  the  stock  of 
the  reorganized  company,  and  thus  possibly  obtain  its  ultimate 
control;  but  the  companies  would  still  remain  separate  cor- 
porations with  no  interests,  as  such,  in  common.  This,  though 
possible,  would  not  be  altogether  feasible  and  would  require 
considerable  time  for  its  accomplishment.  In  a  few  years  the 
two  companies  might,  by  sales  of  the  stock  so  acquired,  become 
completely  dissevered,  and  the  interests  of  the  stockholders 
of  each  company  thus  become  antagonistic.  Under  the  pro- 
posed arrangement,  however,  the  Northern  Pacific  as  a  com- 
pany, in  return  for  a  guaranty,  which  the  individual  stock- 
holders could  not  give,  turns  over  to  a  trustee  for  the  entire 
body  of  stockholders  of  the  Great  Northern  one-half  of  its 
stock,  with  the  almost  certainty  of  the  latter  securing  the  com- 
plete control,  and  probably  the  ultimate  amalgamation,  of 
the  two  companies."  ^ 

poration  owning  or  having  under  his  chase,    or    in    any    way    become    the 

Control  a  parallel  or  competing  line ;  owner  of  or  control  any  other  rail- 

nor  shall  any  officer  of  such  railroad  road  corporation,  or  any  stock,  fran- 

corporation  act  as  the  officer  of  any  chise,   or   rights   of   property  thereof 

other  railroad  corporation  owning  or  which  owns  or  controls  a  parallel  or 

having   the   control   of  a   parallel   or  competing  line." 

competing    hne ;     and    the    question  *  In  Pennsylvania  R.  Co.  v.  Com- 

whether  railroads  are  parallel  or  com-  monwealth   (Pa.    1886),    7   Atl.    Rep. 

peting  Unes  shall,  when  demanded  by  368,  it  was  held  that  the  purchase  by 

the  party  complainant,  be  decided  by  one  corporation  of  a  sufficient  amount 

a  jury  as  in  other  civil  issues."  of  the  stock  of  another  corporation. 

Laws  of  1881,  ch.  94  (Act  of  March  owning  a  parallel  and  competing  road, 

3,    1881)  :    "No   railroad  corporation  to  give  control  of  the  latter,  was  in 

shall  consolidate  -with,  lease  or  pur-  contravention    of    the    Pennsylvania 
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Where  persons  in  charge  of  an  insolvent  construction  com- 
pany which  had  contracted  to  build  a  railroad  for  a  corpora- 
tion, and  had  received  all  its  stock  and  other  assets  as  security, 
without  beginning  the  work,  transferred  the  stock  of  the  con- 
struction company  to  the  managers  of  an  operating  railroad 
which  would  compete  with  the  projected  road  if  completed 
(the  funds  of  the  latter  railroad  being  used  for  the  purchase), 
it  was  held  that  the  'evident  purpose  of  the  transaction  was 
to  violate  by  indirection  the  provisions  of  the  constitution  of 
Georgia  declaring  the  purchase  of  the  stock  of  one  corporation 
by  another,  and  any  contract  between  them  tending  to  lessen 
competition,  illegal  and  void.' 

A  prohibition  against  the  consolidation  of  parallel  or  com- 
peting railroads  cannot  be  evaded  by  a  judicial  sale.  "  If 
from  reasons  of  public  policy,  the  legislature  declares  that 
a  railway  shall  not  become  the  purchaser  of  a  parallel  or  com- 
peting line,  the  purchase  is  not  the  less  unlawful  because  the 
parties  choose  to  let  it  take  the  form  of  a  judicial  sale."  ^ 

§  36.    Construction  of    Prohibitions  —  (f))   Control  of    Com- 


constitutional  provision  against  the 
consolidation  of  corporations  owning 
parallel  or  competing  lines.  See  also 
Pennsylvania  R.  Co.  v.  Commonwealth 
(Pa.  1886),  7  Atl.  Rep.  374. 

Pooling  contracts  have  been  held 
invahd  under  a  statute  prohibiting 
consolidation.  Currier  v.  Concord  R. 
Co.,  48  N.  H.  321  (1869) ;  Morrell  v. 
Railroad  Co.,  55  N.  H.  537  (1875) ; 
Manchester,  etc.  R.  Co.  -u.  Concord  R. 
Co.,  66  N.  H.  100  (1889),  (20  Atl.  Rep. 
383,  9  L.  R.  A.  689,  49  Am.  St.  Rep. 
582). 

A  traffic  arrangement  between 
parallel  lines  was  held  to  be  illegal  in 
Gulf,  etc.  R.  Co.  V.  State,  72  Tex. 
404  (1888),  (10  S.  W.  Rep.  8,  13  Am. 
St.  Rep.  815,  1  L.  R.  A.  849).  Com- 
parCy  however.  People  v.  O'Brien,  111 
N.  Y.  64  (1889),  (18  N.  E.  Rep.  692). 

'  Langdon  v.  Branch,  37  Fed.  449 
(1888),  (2  L.  R.  A.  120).  See  also 
Hamilton  v.  Savannah,  etc.  R.  Co., 
49  Fed.  415  (1892). 

In  Dady  v.  Georgia,  etc.  R.  Co., 


112  Fed.  838  (1900),  it  was  held,  in 
construing  the  Georgia  constitutional 
provision,  that  where  separate  lines 
of  railway  transport  freight  and  pas- 
sengers for  widely  separated  sections 
of  two  States,  and  no  point  on  either 
road  can  be  reached  in  any  reason- 
able time  by  a  passenger  starting  out 
on  the  other,  consolidation  does  not 
tend  to  defeat  competition  and  cre- 
ate a  monopoly  merely  because  two 
shallow  rivers,  on  which  steamboats 
carrying  freight  and  passengers  occa- 
sionally ply,  are  crossed  by  both  lines. 
2  Louisville,  etc.  R.  Co.  v.  Ken- 
tucky. 161  U.  S.  693  (1896),  (16  Sup. 
Ct.  Rep.  714).  In  this  case  it  was 
held  also  that  acquiescence  by  the 
State  in  several  purchases  by  a  rail- 
road of  local  Unes  which  ran  parallel 
to  some  of  its  own  branches  could 
not  be  treated  as  a  contemporaneous 
construction  of  its  charter  authorizing, 
generally,  consoUdation  with  parallel 
and  competing  roads. 
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peting  Railroads  by  Holding  Corporation.  —  The  question 
whether  the  acquisition  of  control  of  competing  railroad  com- 
panies by  a  holding  corporation,  formed  for  the  purpose,  is  in 
contravention  of  constitutional  or  statutory  provisions  against 
the  consolidation  of  competing  lines,  has  never  been  directly 
decided  b}^  the  court  of  highest  authority.^ 

The  following  preliminary  propositions  have,  however,  been 
established: 

(1)  Prohibitions    against    the    consolidation    of     competing 
railroads  are  declaratory  of  public  pohcy.^ 

(2)  Practical  as  well  as  technical  consolidation  contravenes 
such  provisions.^ 

(3)  Between  the  State  and  the  corporation,  acts  of  the  stock- 
holders may  be  regarded  as  acts  of  the  corporation.^ 


^  The  application  of  the  State  of 
Minnesota  to  the  Supreme  Court  of 
the  United  States  for  leave  to  file 
an  original  bill  for  an  injunction  to 
restrain  the  alleged  consolidation  of 
two  competing  railroad  companies  by 
means  of  a  holding  corporation  was 
denied  because  of  the  want  of  indis- 
pensable parties  —  only  the  holding 
corporation  being  named  as  defendant 
—  which  could  not  be  brought  in 
without  defeating  the  constitutional 
jurisdiction  of  the  court.  Minnesota 
V.  Northern  Securities  Co.,  184  U.  S. 
199  (1902),  (22  Sup.  Ct.  Rep.  308). 

The  State  of  Washington  then  filed 
a  similar  appMcation  making  the  rail- 
road corporations  and  the  holding 
corporation  defendants,  and,  after  a 
hearing,  the  Supreme  Court  granted 
leave  to  file  the  bill.  Wasliington  v. 
Northern  Securities  Co.  185  U.  S. 
254  (1902),  (22  Sup.  Ct.  Rep.  623). 
This  case  was  subsequently  dismissed 
per  stipulation. 

The  State  of  Minnesota  also  filed 
a  similar  bill  in  a  State  court,  which 
was  removed  to  the  Circuit  Court 
of  the  United  States,  where  Judge 
LOchren  held  that  control  by  a  hold- 
ing corporation  did  not  amount  to  a 
consolidation     in     violation     of     the 
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Minnesota  statute  against  the  con- 
solidation of  competing  railroads 
(Minnesota  v.  Northern  Securities 
Co.,  123  Fed.  692  (1903)).  This  de- 
cision was  reversed  by  the  Supreme 
Court  upon  the  ground  that  the  case 
had  been  improperly  removed  from 
the  State  Court.  (194  U.  S.  48  (1903), 
(24  Sup.  Ct.  Rep.  598)). 

The  decision  under  the  federal 
statute  is  examined  in  another  section 
of  this  treatise.  See  post,  §  397a, 
''The  Northern  Securities  Case."  In 
this  connection  it  should  be  noted 
that  the  decision  of  Judge  Lochren 
was  rendered  before  that  of  the  Su- 
preme Court  in  this  case. 
^Ante,  §§  33,  34,  35. 
^  Ante,  §§  33,  34,  35. 
*  In  People  v.  North  River  Sugar 
Ref'g  Co.,  121  N.Y.  582  (1890),  (24 
N.  E.  Rep.  834,  18  Am.  St.  Rep.  843, 
9  L.  R.  A.  33  n.),  the  Court  of  Ap- 
peals of  New  York  said :  "The 
abstract  idea  of  a  corporation,  the 
legal  entity,  the  impalpable  and  in- 
tangible creation  of  human  thought, 
is  itself  a  fiction,  and  has  been  ap- 
propriately described  as  a  figure  of 
speech.  It  serves  very  well  to  desig- 
nate in  our  minds  the  collective  action 
and  agency  of  many  individuals   as 
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(4)  Unity  of  ownership  is  distinguishable  from  community 
of  interest.* 

(5)  Assuming  that  an  individual  stockholder  has  the  right 
to  sell  his  stock,  it  does  not  necessarily  follow  that  a  majority 
of  stockholders  may  combine  to  sell  their  stock. ^ 

Further,  it  has  been  held  by  the  Supreme  Court  of  the  United 
States  that  an  arrangement  of  this  character  is  a  combination 
in  restraint  of  interstate  commerce  in  violation  of  the  federal 
anti-trust  statute.^ 

The  conclusion  seems  necessarily  to  follow  that  the  control 


permitted  by  the  law ;  and  the  sub- 
stantial inquiry  always  is  what,  in  a 
given  case,  has  been  that  collective 
action  and  agency.  As  between  the 
corporation  and  those  -with  whom  it 
deals,  the  manner  of  its  exercise  is 
usually  material ;  but  as  between  it 
and  the  State,  the  substantial  inquiry 
is  only  what  that  collective  action 
and  agency  has  done,  what  it  has  in 
fact  accomplished,  what  is  seen  to 
be  its  effective  work,  what  has  been 
its  conduct. "  See  also  State  v. 
Standard  Oil  Co.,  49  Ohio  St.  137 
(1892),  (30  N.  E.  Rep.  279,  34  Am. 
St.  Rep.  541,  15  L.  R.  A.  145). 

1  The  distinction  between  the 
ownership  of  controlling  interests  in 
competing  railroad  companies  by 
individuals  acting  together  in  tem- 
porary harmony  and  the  ownership 
of  such  interests  by  a  single  corpora- 
tion is  apparent,  and  is  illustrated  by 
the  following  language  of  Mr.  Justice 
Brown  in  Pearsall  v.  Great  Northern 
R.  Co.,  161  U.  S.  671  (1896),  (16  Sup. 
Ct.  Rep.  705)  :  "Doubtless  these 
stockholders  could  lawfully  acquire 
by  individual  purchases  a  majority, 
or  even  the  whole,  of  the  stock  of 
the  reorganized  company,  and  thus 
possibly  obtain  its  ultimate  control ; 
but  the  companies  would  still  remain 
separate  corporations  with  no  in- 
terests, as  such,  in  common.  This, 
though  possible,  would  not  be  alto- 
gether feasible,  and  would  require 
considerable  time  for  its  accomplish- 


ment. In  a  few  years  the  two  com- 
panies might,  by  sales  of  the  stock, 
so  acquired,  become  completely  dis- 
severed and  the  interests  of  the  stock- 
holders of  each  company  thus  become 
antagonistic." 

2  Pennsylvania  R.  Co.  v.  Common- 
wealth (Pa.  1886),  7  Atl.  Rep.  373,  29 
Am.  &  Eng.  R.  Cas.  145  :  "  During  the 
argument  counsel  invoked  the  aid  of 
the  undoubted  general  principle  that 
the  ownership  of  shares  of  stock 
carries  with  it  the  legal  right  to  sell, 
and  contended  that  the  owners  of 
the  shares  of  the  South  Pennsylvania 
Railroad  Company  could  not  legally 
be  restrained  from  so  doing  and  that 
an  injunction  against  the  purchase 
would  have  this  effect.  We  do  not 
think  the  principle  applies  to  this 
case.  "We  are  not  called  upon  to 
express  any  opinion  as  to  the  right 
of  indi\ddual  shareholders  to  sell  their 
several  shares  boTia  fide  in  the  open 
market.  This,  so  far  as  they  are 
concerned,  is  an  intended  sale  in 
combination,  for  the  express  purpose 
of  enabhng  them  to  abandon  the 
rights  and  duties  conferred  and  im- 
posed upon  them  by  the  act  incor- 
porating the  company  and  of  putting 
the  control  of  their  company  in  the 
hands  of  its  rival.  This  is  an  act 
contrary  to  the  public  policy  of  the 
State,  which  they  have  no  right  to  do." 

3  See  post,  §  397a,  "The  Northern 
Securities  Case." 
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of  competing  railroads  by  a  holding  corporation  would  amount 
to  a  practical  consolidation,  and  would  contravene  the  State 
statutory  and  constitutional  prohibitions. 

§  37.  Construction  of  Prohibitions  —  (E)  What  are  Com- 
peting or  Parallel  Railroads.  —  To  render  railroads  competing 
lines  they  must  be  substantial  competitors  for  business.  "  The 
competition  must  be  of  some  practical  importance,  such  as  is 
hable  to  have  an  appreciable  effect  on  rates."  '  Thus  two 
railroads  which  did  not  touch  at  any  two  common  points  and 
between  which  for  a  distance  of  forty  miles  another  railroad 
ran,  and  the  traffic  of  one  of  which  except  an  unimportant 
amount  would  in  no  e^'ent  pass  over  the  other,  were  held  not 
to  be  competing  lines.^ 

"Parallel  hnes  are  not  necessarily  competing  hues,  as  they 
not  infrequently  connect  entirely  different  termini  and  com- 
mand the  traffic  of  distinct  territories."  '  Passenger  travel 
over  parallel  streets  of  cities  is  not  necessarily  competing 
travel.* 


'  Kimball  v.  Atchison,  etc.  R.  Co., 
46  Fed.  888  (1891). 

2  Kimball  v.  Atchison,  etc.  R.  Co., 
46  Fed.  888  (1891). 

'  Louis\'ille,  etc.  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  698  (1896),  (16  Sup. 
Ct.  Rep.  714),  where  the  Supreme 
Court  of  the  United  States  said  :  "  For 
instance,  a  hne  from  Toledo  to  Cin- 
cinnati is  substantially  parallel  ^-ith 
another  from  Chicago  to  Cairo  ;  but 
they  could  scarcely  be  called  com- 
peting, since  one  is  dependent  upon 
the  traffic  of  the  Northwest,  while 
Cincinnati  is  a  southern  outlet  of  the 
traffic  of  the  Northeastern  States  and 
the  lower  lakes.  /Vnother  familiar 
instance  is  that  of  the  three  north 
and  south  railways  through  the  State 
of  Connecticut,  one  from  Bridgeport 
to  Pittsfield,  in  Ma.ssachusetts,  an- 
other from  New  HaA'en  to  Spring- 
field, and  another  from  Norwich  to 
Worcester.  These  are  strictly  parallel 
lines,  but  in  only  a  limited  sense  com- 
peting, since  they  are  between  dif- 
ferent termini   and  each  is  required 
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for  the  trade   of  its   own  section  of 
the  State." 

^  In  Gyger  v.  Philadelphia,  etc.  R. 
Co.,  136  Pa.  St.  96  (1890),  (20  Atl. 
Rep.  399),  the  Supreme  Court  of 
Pennsylvania  said:  "AVe  think,  also, 
that  it  is  quite  clear  that  the  sense  of 
'competing/  wliich  is  the  essential 
sense  of  the  prohibition,  is  not  ap- 
plicable to  the  travel  upon  the  streets 
of  cities  and  towns  over  passenger 
railways.  The  competition  of  traffic 
between  distant  points,  by  rival  roads 
and  canals,  tends  to  promote  cheap 
transportation  and  thereby  tends  to 
the  public  good.  But  if  this  is  pre- 
vented by  the  absorption  of  one  of 
the  competing  lines  by  the  other,  the 
whoIeson:ie  competition  ceases  and 
higher  rates  soon  result.  This  is  the 
evil  which  was  sought  to  be  prevented 
by  the  fourth  section  of  the  seven- 
teenth article.  It  -will  be  seen  at 
once  that  it  is  inappUcable  to  the 
travel  upon  the  streets  of  cities  and 
towns  on  passenger  railways.  The 
tra\'el    over    parallel    streets    is    not 


CHAP.   Ill]  RESTRAINTS   UPON   CONSOLIDATION  §   37 

Conversely,  "competition  between  railroads  may  exist  and 
yet  their  lines  not  run  parallel,  but  cross  each  other  at  some 
point  in  their  route."  '  Railroads  having  the  same  termini 
are  competing  lines  although  their  roads  are  far  apart  and 
there  is  no  pretension  that  they  are  parallel.^  Two  lines  having 
but  one  common  terminus  may  also  be  competing  when  one 
company  has  a  traffic  contract  giving  it  the  right  to  use  a 
road  running  to  the  other  terminus  of  the  other  road.^  Com- 
petition in  fact  is  what  the  constitutional  and  statutory  pro- 
visions are  designed  to  encourage,  and  for  this  reason  it  has 
been  held  that  a  railroad  by  its  relations  to  other  roads  may 
be  a  competing  line  with  a  road  with  which  it  is  not  parallel 
and  does  not  connect.' 

The  phrase  "a  parallel  or  competing  line"  includes  a  pro- 
jected but  not  wholly  constructed  road  if  such  road  when 
completed  and  in  operation  would  actually  compete  with  the 
road  seeking  control.  "Before  completion  it-  is  'parallel,' 
when  completed  it  will  become  'competing.'"'^ 

The  court  may  take  judicial  notice  of  the  geography  of  the 
State,  and  the  general  direction  of  two  railroads  as  fixed  by 
their  charters  and  can  then  determine  whether  they  are  par- 

necessarily  a  competing  travel.    Each  etc.    R.   Co.    v.    Jarvis,   92    Fed.    743 

State  has  a  travel  of  its   own  which  (1899). 

is  conducted  upon  its  own  railway.  ^  Texas,  etc.  R.  Co.  v.  Southern 
That  travel  may  be  almost  entirely  Pacific  Co.,  41  La.  Ann.  970  (1889), 
conducted  without  competition  with  (6  So.  Rep.  888,  17  Am.  St.  Rep.  445). 
the  travel  upon  another,  though  ^  Pennsylvania  R.  Co.  v.  Common- 
parallel,  street,  nor  do  railways  upon  wealth  (Pa.  1886),  7  Atl.  Rep.  368,  29 
parallel  streets  have  the  same  ter-  Am.  &  Eng.  R.  Cas.  145.  See  also 
mini."  State  v.  Vanderbilt,  37  Ohio  St.  590 

The  Texas  constitutional  provision  (1882). 

against   the    acquisition    of   railroads  *  East  Line,  etc.  R.  Co.  v.  State  75 

by  parallel  and  competing  lines  does  Tex.  446  (1889),  (12  S.  W.  Rep.  690)  : 

not   apply  to  street  railways.      Scott  "We  further  concur  with  the  court 

V.    Farmers'    etc.    Bank    (Tex.    1903)  below   in    holding   that    railways    by 

75  S.  W.  Rep.  7.  reasons  of  their  relations  with,  con- 

^  East  Line,  etc.  R.  Co.  v.  Rushing,  trol,  or  management  of  other  lines 
69  Tex.  306  (1887),  (6  S.  W.  Rep.  than  their  own,  may  become,  within 
834) ;  East  Line,  etc.  R.  Co.  v.  the  meaning  of  the  law,  competing 
State,  75  Tex.  434  (1889),  (12  S.  Unes,  though  the  railroads  owned  by 
W.  Rep.  690);  Texas,  etc.  R.  them  may  not  in  fact  connect." 
Co.  v.  Southern  Pacific  Co.,  41  La.  ^  Pennsylvania  R.  Co.  v,  Common- 
Ann.  970  (1889),  (6  So.  Rep.  888,  17  wealth  (Pa.  1886),  7  Atl.  Rep.  368,  29 
Am.  St.  Rep.  445)  ;    East  St.  Louis,  Am.  &  Eng.  R.  Cas.  145. 
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allel,  but  the  existence  of  competition  must  be  established  by 
evidence  as  any  other  fact.^ 

§  38.  Prohibition  of  Consolidation  of  Competing  Railroads 
not  Regulation  of  Interstate  Commerce.  —  As  already  shown, 
State  statutes  authorizing  the  consolidation  of  railroad  cor- 
porations engaged  in  interstate  commerce  are  not  regulations 
of  such  commerce  in  violation  of  the  federal  constitution.^ 
And  the  same  conclusion  follows  with  respect  to  legislation 
prohibiting  the  consolidation  of  competing  railroads.  Cor- 
porations created  by  the  State  derive  the  power  to  consolidate 
from  the  State  alone.  The  State  may  withhold  such  power 
entirely,  may  accompany  the  grant  of  it  with  such  limitations 
as  it  may  choose  to  impose,  and,  under  the  police  power,  may 
take  it  away  when  granted  if  its  operation  may  be  prejudicial 


'  In  East  Line,  etc.  R.  Co.  v.  Rush- 
ing, 69  Tex.  313  (1887),  (6  S.  W.  Rep. 
834),  the  Supreme  Court  of  Texas 
said :  "It  may  be  that  this  court, 
judicially  knowing  the  geography  of 
the  State,  miglit  take  notice  from  the 
general  direction  of  these  two  roads 
as  fixed  by  the  statutes  under  con- 
sideration, that  their  lines  must  neces- 
sarily cross  each  other,  and  could 
therefore  treat  them  as  connecting 
hnes,  and  not  parallel  to  each  other. 
But  as  to  whether  they  were  compet- 
ing lines  we  could  have  no  judicial 
notice  whate-\-er.  Competition  be- 
tween railroads  may  exist  and  yet 
their  lines  not  run  parallel,  but  cross 
each  other  at  some  point  in  their 
route.  Hence  when  a  question  as  to 
such  competition  is  raised,  the  court 
or  jury  must  have  proof  upon  the 
subject,  as  in  the  ease  of  any  other 
fact  submitted  for  its  consideration." 

Compare,  however.  Gulf,  etc.  R. 
Co.  V.  State,  72  Tex.  410  (INSSj,  (10 
S.  W.  Rep.  81,  13  Am.  St.  Rep. 
815),  where  the  same  Court  said : 
"AVhether  two  roads  which  intersect 
each  other  at  a  certain  point  are  com- 
petitors for  freight  or  not,  must  de- 
pend upon  a  variety  of  circumstances 
not    known    to   the    court.     But    the 
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authorities  cited  show  that  we  must 
take  judicial  notice  of  the  geography 
of  the  State  and  at  least  of  its  na\'i- 
gable  streams.  It  is  a  matter  of  his- 
tory' that  important  lines  of  railroad 
once  established  have  remained  as 
fixed  and  permanent  in  their  course 
as  the  ri  vers  themsel  ves.  They  super- 
sede in  the  main  all  other  modes  of 
travel  between  the  points  which  they 
touch  and  become  as  well,  if  not 
better,  known  than  any  other  geo- 
graphical feature  of  the  country. 
Their  locality  becomes  'notorious 
and     indisputable.'  .  AVe     think 

we  must  take  judicial  notice  that 
these  roads  are  parallel  and  compet- 
ing lines.  .  "We  cannot  shut  our 
eyes  to  the  'notorious  and  indis- 
putable' facts  that  these  parts  of  the 
respective  lines  touch  at  the  same 
points,  and  that  they  are  natural 
competitors  for  the  traffic  of  a  large 
scope  of  country." 

See  also  Georgia  Pac.  R.  Co.  v. 
Gaines,  88  Ala.  381  (1889),  (7  So. 
Rep.   382). 

2  See  ante  §  19a:  "Authorization 
of  Consolidation  of  Interstate  Rail- 
roads not  Regulation  of  Interstate  Com- 
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to  the  public  welfare.  The  exercise  of  the  authority  of  the 
State,  in  any  of  these  forms,  involves  no  interference  with 
interstate  commerce,  for  it  relates  entirely  to  a  State  grant  to 
a  State  corporation.^ 

The  power  of  the  State,  however,  to  prohibit  the  consoHda- 
tion  of  competing  railroads  is  not  exclusive.  Congress  may 
also  prohibit  such  consohdations  when  in  restraint  of  inter- 
state commerce.  And  the  power  of  Congress  is  dominant. 
A  State  consolidation  act  could  never  justify  a  consolidation 
of  interstate  railroads  in  violation  of  a  federal  statute.^ 


^  In  the  leading  case  of  Louisville, 
etc.  R.  Co.  V.  Kentucky,  161  U.  S. 
701  (1896),  (16  Sup.  Ct.  Rep.  714), 
Mr.  Justice  Brown  said:  "While  the 
constitutional  power  of  the  State  in 
this  particular  has  never  been  formally 
passed  upon  by  this  Court,  the  power 
of  the  State  to  impose  this  restriction 
upon  the  general  authority  to  con- 
sohdate  has  been  recognized  in  a 
number   of   cases.  In   the   last 

case  (Ashley  v.  Ryan,  153  U.  S.  346 
(1894)),  (14  Sup.  Ct.  865),  it  was 
broadly  held  that  a,  State,  in  per- 
mitting railway  companies  to  con- 
sohdate,  might  impose  such  condi- 
tions as  it  might  deem  proper,  and 
that  the  acceptance  of  the  franchise 
implied  a  submission  to  the  conditions 
without  wliich  it  could  not  have  been 
obtained.  The  power  to  forbid  such 
purchase  or  consolidation  with  com- 
peting lines  has  been  directly  upheld 
in  a  large  number  of  cases  in  the 
State  courts,  in  some  of  which  cases 
a  \aolation  of  the  commerce  clause 
was  suggested  and  in  others  it  was 
not.  In   conclusion    we    are    of 

the  opinion  :  that  .  .  .  section  201  of 
the  Constitution  of  1891  was  a  legiti- 
mate exercise  of  the  pohce  power  of 
the  State  and  forbade  such  consoU- 
dation." 

See  also  Northern  Securities  Co.  v. 
United  States  193  V.  S.  348  (1904). 

2  Development  of  Commerce  Clause 
of  Constitution. 


A  clear  appreciation  of  the  dis- 
tinction between  the  exclusive  and 
the  dominant  powers  of  Congress 
under  the  commerce  clause  of  the 
Constitution  requires  a  brief  examina- 
tion of  its  development  in  this  respect. 

President  Monroe  in  a  message  to 
Congress  said  that  nothing  more  was 
intended  by  the  commerce  clause 
than  to  prevent  the  imposition  of 
duties  by  States  upon  goods  brought 
in  from  other  States.  Moreover,  the 
circumstances  surrounding  the  adop- 
tion of  the  commerce  clause  support 
the  view  that  the  power  was  intended 
to  be  Umited  and,  to  a  certain  extent, 
concurrent  with  the  powers  of  the 
States.  The  motive  to  give  Congress 
the  "sole  and  exclusive"  power  over 
commerce  was  lost  in  the  Constitu- 
tional Convention.  That  the  power 
of  Congress  was  merely  concurrent 
with  that  of  the  States  and  involved 
no  prohibition  of  State  action  not 
inconsistent  with  Federal  laws  was, 
moreover,  the  opinion  of  the  attorney- 
general  immediately  after  the  adop- 
tion of  the  Constitution  (Opinion  of 
Edmund  Randolph,  attorney-general, 
Feb.  12,  1791),  and  of  cUfferent  State 
courts. 

It  was  acknowledged  from  the 
beginning  that  the  power  of  Congress, 
when  exercised,  was  paramount. 
The  essential  question  was  whether  it 
was  exclusive  or  concurrent.  This 
question  was  first  answered  in  Gibbons 
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§  39.  Constitutional  Prohibitions  against  Consolidation  of 
Competing  Carrier  Corporations  other  than  Railroads.  —  Con- 
stitutional provisions  against  the  consolidation  of  competing 
corporations  do  not  apply  to  railroad  companies  alone.  In 
proportion  to  their  use  by  the  public  it  is  as  essential  that 
competition  should  be  preserved  in  the  case  of  other  corpora- 
tions of  a  guas?-*-public  nature  as  in  the  case  of  railroad  cor- 
porations. 

Accordingly,  constitutional  provisions  against  the  consoli- 
dation of  competing  lines,  while  nearly  always  applying  to 
railroad  companies,  apply  also  —  as  the  case  may  be  —  to 
telegraph,^  telephone,^  and  "other  transmitting  companies,"^ 
and  to  canal,*  bridge,^  express,^  other  "common  carrier,"^ 
and  "other  transportation  companies,"''  owning  competing 
lines  or  structures.     Other  constitutional  provisions  prohibit 


V.  Ogdcn,  9  Wheat.  (U.  S.)  189  (1S24), 
in  which  Chief  Justice  Marshall  said 
that  the  federal  coinnicrcial  power 
was  indi\'isible  and,  therefore,  exclu- 
sivf  of  a  hke  power  in  a  coordinate 
sovereignty.  The  underlying  princi- 
ple is,  that  the  power  to  regulate 
being  the  power  to  restrain,  the  grant 
of  power  to  regulate  necessarily  im- 
plies power  to  determine  what  shall 
remain  unrestrained.  Inaction  by 
Congress  is  equivalent  to  an  affirma- 
tive declaration  that  no  action  is 
desired.  Accordingly,  while  the  deci- 
sion of  Gibbons  V.  (hidm.  ha,s  not 
alwa>'s  been  followed,  it  is  now  well 
settled  by  the  Supreme  Court  of  the 
United  States  that,  wit1i  respect  to 
all  subjects  national  in  character  and 
admitting  uniformity  of  regulation, 
the  federal  commercial  i)0\\"cr  is  not 
only  paramount  but  exclusive. 

The  sale,  exchange  and  transpor- 
tation of  commodities  and  the  trans- 
portation of  persons  manifestly  admit 
of  uniform  regulation,  and  are  subject 
solely  to  the  control  of  C-ongress. 
The  States  are  without  power  to 
impose  any  burdens  upon  such  com- 
merce, or  to  interfere  with  it  in  any 
way.     It  is  only  in  the  case  of  local 
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matters  —  in  matters  which  are  rather 
auxiliary  to  commerce  than  a  part  of 
it  —  that  the  States  have  power  to 
act  in  the  absence  of  action  by 
Congress.  If  the  prohibition  of  the 
consolidation  of  com.peting  railroads 
could  be  said  to  affect  interstate 
commerce  at  all,  it  would  only  do 
so  with  respect  to  such  a  matter  of 
a  local  nature.  In  this  connection 
see  opinion  of  Mr.  Justice  Harlan  in 
the  Northern  Securities  Case,  193  U. 
S.  342  (1904). 

^Alabama,  Const.  Art.  XIV.  §  11  ; 
Colorado,  Const.  Art.  XV.  §  13;  Kcn- 
tiicki/,  Const.  §  201  ;  Nebraska,  Const. 
Art.  XI.  §  3;  Penrtfiylvnnia,  Const. 
Art.  X\'I.  §  12  ;  South  Ciirolina,  Con^t. 
Art.  IX.  §  7;  South  Dakota,  Const. 
Art.  XVI.  §  11. 

^  Kentucky/,  Cunst.  §  201. 

^  South  Carolina,  Const.  Art.  IX. 
§7. 

^  Pcnnsylvajria,  Const.  Art.  XVII. 
§4. 

»  Kentucky,  Const.  §  201. 

1  Montana,  Const.  Art.  XV.  §  6. 

'  Kentucky,  Const.  §  201. 

^Montana,  Const.  Art.  XV.  §  6; 
Soidh  Carolina,  Const.  Art.  IX.  §  7. 
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the  consolidatioa  of  "  corporations  of  any  kind  whatever " 
for  the  purpose  of  preventing  competition.' 

The  States  generally  have  also  enacted  so-called  "  anti- 
trust" statutes  directed  against  combinations  tending  to 
create  monopolies  which  are  fully  considered  in  another  part 
of  this  treatise.^ 

§  40.  Enforcement  of  Provisions  against  Consolidation  of 
Competing  Lines.  —  The  consolidation  of  competing  or  parallel 
railroad  companies  in  the  face  of  a  constitutional  or  statutory 
prohibition  is  unlawful,  and,  therefore,  ultra  vires,  and  may 
be  restrained  at  the  suit  of  any  stockholder.' 

Such  a  consolidation  is  also  a  cause  of  forfeiture  of  the  char- 
ters of  the  consolidating  companies  which  may  be  enforced 
by  the  State  in  quo  warranto  proceedings.*  The  State  may 
also  enjoin  such  a  consolidation  and  have  the  proceedings 
declared  void,  upon  the  ground  that  they  are  unlawful  and 
contrary  to  the  declared  policy  of  the  State. ^ 


'  Wyoming,  Const.  Art.  X.  §  8. 
See  also  Georgia,  Const.  Art.  IV.  §  2. 

2  See  subdiv.  II.  Art.  III.  Part  V., 
"State  Anti-trust  Statutes." 

^  Pearsall  v.  Great  Northern  R. 
Co.,  161  U.  S.  647  (1896),  (16  Sup.  Ct. 
Rep.  705) ;  Hafer  v.  Cincinnati,  etc. 
R.  Co.,  29  Week.  Law.  Bui.  68  (Cin. 
1893).  See  also  Clark  v.  Central  R. 
Co.,  50  Fed.  338  (1892);  Hamilton 
V.  Savannah,  etc.  R.  Co.,  49  Fed.  412 
(1892);  Kimball  v.  Atchison,  etc. 
R.  Co.,  46  Fed.  888  (1891).  Compare 
Langdon  v.  Branch,  37  Fed.  449 
(1888). 

In  Currier  v.  Concord  R.  Corp.,  48 
N.  H.  321  (1869),  it  was  held  under 
the  peculiar  provisions  of  the  New 
Hampsliire  act  of  1867  (since  repealed) 
that  any  citizen  might  sue  to  restrain 
the  consolidation  of  competing  rail- 
roads. 

*  State  V.  Vanderbilt,  37  Ohio  St. 
590  (1882);  East  Line,  etc.  R.  Co.  v. 
State,  75  Tex,  434  (1889),  (12  S.  W. 
Rep.  690) ;  State  v.  Atcliison,  etc.  R. 
Co.,  24  Neb.  143  (1888),  (38  N.  W. 
Rep.  43.)     In  the  last  case,  however. 


the  court  did  not  adjudge  a  forfeit- 
ure but  declared  the  offending  con- 
tract void. 

'^  Louisville,  etc.  R.  Co.,  v.  Ken- 
tucky, 161  U.  S.  677  (1896),  (16  Sup. 
Ct.  Rep.  714) ;  Pennsylvania  R.  Co. 
V.  Commonwealth  (Pa.  1886),  7  Atl. 
Rep.  368,  29  Am.  &  Eng.  R.  Cas.  145 ; 
Pennsylvania  R,  Co.  v.  Commonwealth 
(Pa.  1886),  7  Atl.  Rep.  374;  Gulf,  etc. 
R.  Co.  V.  State,  72  Tex.  404  (1888), 
(10  S.  W.  Rep.  81,  13  Am.  St.  Rep. 
815,  1  L.  R.  A.  849  n.)  In  People  v. 
Boston,  etc.  R.  Co.,  12  Abb.  N.  C.  230 
(1883)  it  was  held  that  a  proposed 
consolidation  of  four  New  York  rail- 
road companies  was  invalid  because 
they  were  parallel  within  the  meaning 
of  the  statute  and  because  they  did 
not  foma  a  continuous  hne;  that  an 
action  by  the  attorney-general  to 
annul  the  contract  of  consolidation 
was  the  proper  remedy. 

Where  two  street  railway  com- 
panies which  operated  roads  that  were 
to  a  certain  extent  parallel  and  com- 
peting consolidated,  another  railway 
company  which  did  not  contend  that 
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ASSENT    OP    STOCKHOLDERS 

§  41.  Requisite  Number  of  Stockholders  —  (A)  Under  Laws  in  Force  at 
Organization  of  Consolidating  Corporations. 

§  42.  Requisite  Number  of  Stockholders  —  (B)  When  Unanimous  Consent  is 
necessary. 

§  43.  Requisite  Number  of  Stockholders  —  (C)  Under  Enactments  in  Exer- 
cise of  Reserved  Power. 

§  44.    Power  of  Legislature  to  compel  Consolidation  under  its  Reserved  Power. 

§  45.  .Vssent  of  Stockholders  —  How  manifested.  Acquiescence.  Estop- 
pel. 

§  46.    Rights  and  Remedies  of  Dissenting  Stockholders. 

§  47.    Rights  and  Remedies  of  Dissenting  Subscribers. 

§  48.    Pri'cc'dure  in  Stockholders'  Actions. 

§  49.    Laches  of  Stockholders. 

§  50.  Can  a  Majority  effect  Consolidation  upon  giving  Security  to  Dissenting 
Stockholders? 

§  51.    The  Right  to  condemn  Stock. 

§  41.  Requisite  Number  of  Stockholders  —  (A)  Under  Laws 
in  Force  at  Organization  of  Consolidating  Corporations.  —  Con- 
solidation directly  affects  the  interests  of  each  stockholder. 
He  exchanges  a  larger  interest  in  a  smaller  corporation  for  a 
smaller  interest  in  a  larger  corporation.  The  corporate  funds 
are  embarked  upon  a  new  enterprise  of  wider  scope.  As  will 
be  shown,  it  is  only  when  the  rights  of  minority  stockholders 
are  constitutionally  limited  by  legislation  that  consolidation 
can  be  effected  without  the  unanimous  consent  of  stockholders.^ 

A  statement,  however,  that  unanimous  consent,  a^  a  general 
rule,  is  essential  to  consolidation  would  be  misleading  in  a 
modern  treatise.  General  consolidation  statutes  almost  in- 
variably prescribe  a  proportion  of  shareholders  whose  consent 
is  necessary  to  effect  consolidation.^  These  statutes  will, 
usually,  be  found  to  antedate  the  organization  of  corporations 

the    line    of    the    consolidated    com-  sas  City,  etc.  R.  Co.  (La.  1907),  44  So. 

pany    was    parallel    to    or    competed  Rep.  457. 
with  its  own  or  that  its  business  was  '  See  next  section, 

injuriously  affected  by  the  consolida-  ■  See  post,  §  52,  "Formal  Statutory 

tion  was  without  interest  to  contest  Requisites,"   for   abstract   of   statutes 

the  validity  oT  the  consolidation.  showing  number  of  assenting  shares  re- 

Shreveport  Traction   Co.   v.   Kan-  quired  in  different  consolidation  acts. 
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proposing  to  consolidate  at  the  present  time.  The  American 
railway  corporation  has  not  been  distinguished  for  longevity. 
Where,  therefore,  a  general  statute  in  force  at  the  time 
when  the  stock  of  the  consohdating  corporations  was  subscribed 
for  provides  that  the  consolidation  agreement  may  be  ratified 
by  the  holders  of  a  majority  or  greater  proportion  of  the  shares 
of  each  corporation,  the  consent  of  the  prescribed  majority 
is  sufficient.^     Subscribers  to  the  capital  stock  of  the  corpora- 


1  Nugent  V.  Supervisors,  19  Wall. 
(U.  S.)  249  (1873):  "The  general 
statute  of  the  State  authorized  all 
railroad  companies  then  organized,  or 
thereafter  to  be  organized,  to  consoli- 
date their  property  and  stock  with 
each  other,  and  with  companies  out 
of  the  State,  whenever  their  lines 
connect  with  the  lines  of  such  com- 
panies out  of  the  State.  Nor  is 
this  all.  The  special  charter  of  the 
Kankakee  and  Illinois  River  Railroad 
Company  contained  in  its  eleventh 
section  an  express  grant  to  the  com- 
pany of  authority  to  unite  or  consoli- 
date its  railroad  with  any  other  rail- 
road or  railroads  then  constructed  or 
that  might  thereafter  be  constructed 
within  the  State,  or  any  other  State, 
which  might  cross  or  intersect  the 
same,  or  be  built  along  the  line  thereof, 
upon  such  terms  as  might  be  mutually 
agreed  upon  between  said  company 
and  any  other  company.  It  was 
therefore  contemplated  by  the  legis- 
lature, as  it  must  have  been  by  all 
the  subcribers  to  the  stock  of  the 
company,  that  precisely  what  has 
occurred  might  occur.  Subscribers 
must  be  presumed  to  have  known  the 
law  of  the  State  and  to  have  con- 
tracted in  view  of  it.  When  the 
voters  of  the  county  of  Putnam 
sanctioned  a  county  subscription  by 
their  vote,  and  when  the  board  of 
supervisors  in  pursuance  of  that  sec- 
tion resolved  to  make  the  subscrip- 
tion, they  were  informed  by  the  law 
of  the  State  that  a  consolidation  with 
another  company  might  be  made; 
that  the  stock  they  proposed  to  sub- 


scribe might  be  converted  into  stock 
of  the  consolidated  company,  and 
that  the  liability  they  assumed  might 
become  owing  to  that  company. 
With  this  knowledge  and  in  view  of 
such  contingencies  they  made  the 
contract." 

In  Mayfield  v.  Alton  Ry.  Gas  & 
Elec.  Co.,  198  111.  533  (1902),  (65  N.  E. 
Rep.  100),  the  Supreme  Court  of  Illi- 
nois said:  **0f  course,  statutes  au- 
thorizing consolidation  after  sub- 
scriptions have  been  made  cannot  be 
held  to  compel  a  dissenting  stock- 
holder to  transfer  his  subscription  to 
the  consolidated  company,  because 
to  do  so  would  impair  the  obligation 
of  his  contract.  But  if  a  statute 
already  in  existence  to  that  effect 
enters  into  and  becomes  a  part  of 
his  contract,  then  manifestly  there  is 
no  impairment  of  his  contract  by 
requiring  him  to  subm.it  to  the  re- 
quired majority  vote  for  the  consoli- 
dation." 

See  also  Wilson  v.  Salamanca,  99 
U.  S.  499  (1878);  Mansfield,  etc.  R. 
Co.,  V.  Brown,  26  Ohio  St.  224  (1875) ; 
Sparrow  v.  Evansville,  etc.  R.  Co., 
7  Ind.  369  (1856) ;  Bish  v.  Johnson,  21 
Ind.  299  (1863). 

A  pledgee  of  stock  which  is  assigned 
in  blank  but  is  not  transferred  to  his 
name  upon  the  books  of  the  cor- 
poration is  not  a  stockholder,  and  is 
not  entitled  to  participate  in  consoli- 
dation proceedings. 

Cleveland  City  R.  Co.  v.  First 
National  Bank,  68  Ohio  St.  582  (1903), 
(67  N.  E.  Rep.  1075). 
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tions  are  presumed  to  know  the  laws  of  the  State  regarding 
consolidation,  and  to  contract  in  view  of  them.  The  law  enters 
into  and  forms  a  part  of  the  contract. 

A  fortiori  is  this  conclusion  true  where  the  charters  of  the 
corporations  themselves  contain  provisions  authorizing  con- 
solidation by  a  majority  vote.  Such  provisions  become  a  part 
of  the  contract  between  the  stockholders  and  the  corporation, 
and  their  unanimous  consent  is  not  essential  to  consolidation.' 

Power  to  consolidate  conferred  in  the  laws  under  which  a 
corporation  is  organized,  without  any  provision  as  to  the 
necessary  number  of  assenting  shares,  may  be  exercised  by 
"proper  corporate  action,"  viz.  a  majority  vote  of  the  stock- 
holders.^ 

§  42.  Requisite  Number  of  Stockholders  —  (B)  When  Unani- 
mous Consent  is  necessary.  —  The  principle  upon  which  unani- 


'  Fisher  v.  Evansville,  etc.  R  Co., 
7  Ind.  407  (1856);  Hanna  v.  Cincin- 
nati, etc.  R.  Co.,  20  Ind.  30  (1863); 
Bish  L..  Johnson,  21  Ind.  299  (1863); 
Sparrow  v.  Evansville,  etc.  R.  Co.,  7 
Ind.  369  (1856);  Atchison,  etc.  R. 
Co.  V.  Phillips  County,  25  Kan.  261 
(1881). 

Where  the  articles  of  association  of 
a  company  prohibited  consolidation 
without  the  consent  of  a  majority  of 
the  stockholders  it  was  held  that 
another  provision  allowing  the  ar- 
ticles to  be  amended  by  a  vote  of  two- 
thirds  of  the  executive  committee 
and  a  majority  of  the  trustees  did  not 
authorize  an  amendment  changing 
the  provision  concerning  the  stock- 
holders' consent  to  consolidation; 
that  it  only  allowed  amendments 
pertinent  to  the  business  and  objects 
for  which  the  association  was  or- 
ganized. Blatchford  v.  Ross,  54 
Barb.  (N.  Y.)  42  (1869),  (5  Abb.  Pr. 
434). 

^  In  Dady  v.  Georgia,  etc.  R.  Co., 
112  Fed.  ,842  (1900),  Judge  Speer 
said:  "There  are  several  grounds 
upon  which  complainants  insist  tliat 
they  are  entitled  to  relief.  The  first 
is  that  it  requires  the  unanimous  con- 
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sent  of  the  stockholders  of  the  Georgia 
&  Alabama  Railway,  before  the  com- 
plainants can  be  permitted  to  consoli- 
date or  merge  that  company  with  the 
Seaboard  Air  Line  or  the  Florida 
Central  &  Peninsular."  The  judge 
then  distinguished  the  case  of  Alex- 
ander V.  Railway  Co.,  108  Ga.  866 
(1889),  (33  S.  E.  Rep.  866),  and  con- 
tinued ;  "In  other  words,  the  Supreme 
Court  of  the  State  seems  carefully  to 
distinguish  a,  case  like  that  before 
them  and  a.  case  like  that  before  this 
court;  for  here  the  Georgia  &  Ala- 
bama Railway  is  chartered  under  this 
general  law,  and  the  court  adds  that 
the  provisions  of  the  general  railroad 
law  are  operative  when  that  law  con- 
stitutes the  whole  or  a  portion  of  the 
railroad  charter.  What,  then,  is 
'proper  corporate  action,'  for  the  pur- 
pose of  merger  and  consolidation, 
when  this  is  made  the  policy  of  the 
State  by  its  statutory  law  ?  Cor- 
porate action,  then,  is  the  majority 
vote  of  the  corporation." 

For  Georgia  statute  under  con- 
sideration in  this  case,  see  ante,  §  22 : 
"What  Railroads  may  consolidate — - 
Statutory  Provisions." 
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mous  consent  may  be  essential  to  consolidation  is  the  principle 
of  the  Dartmouth  College  case/  enlarged  in  its  application 
by  the  long  hne  of  authorities  since  that  famous  decision,  that 
the  charter  of  a  private  corporation  and  the  association  of  the 
corporators  thereunder  constitute  executed  contracts,  between 
the  corporation  and  the  State  and  between  the  stockholders 
and  the  corporation,  within  the  protection  of  the  constitutional 
provision  against  laws  impairing  the  obligations  of  contracts.^ 
The  legislature  has  no  right,  except  by  express  reservation,  to 
pass  any  amendment  to  the  charter  of  a  private  corporation 
which  makes  any  material  or  fundamental  change  therein, 
without  the  consent  of  all  the  stockholders.  Where,  therefore, 
a  corporation,  when  created,  is  without  authority  to  consolidate, 
either  under  its  charter  or  general  laws,  a  grant  of  authority 
to  consolidate,  except  in  the  form  of  an  enabling  act,  makes 
a  change  of  a  material  and  fundamental  character  in  its  charter. 
The  exercise  of  the  power  conferred  under  such  conditions 
requires  the  unanimous  consent  of  the  stockholders.' 


'  Dartmouth  College  v.  Woodward, 
4  Wheat.  (U.  S.)  700  (1819). 

2  Pennsylvania  College  Cases,  13 
Wall.  (U.  S.)  212  (1871) ;  Wilmington 
R.  Co.  v.  Reid,  13  Wall.  (U.  S.)  264 
(1871)  ;  Delaware  R.  R.  Tax,  18  Wall. 
(U.  S.)  206  (1873).  In  Pearsall  v. 
Great  Northern  R.  Co.,  161  U.  S.  660 
(1896),  (16  Sup.  Ct.  Rep.  705),  the 
principle  is  discussed  and  earlier 
cases  reviewed. 

^  United  States:  Clearwater  v. 
Meredith,  1  Wall.  39  (1863);  Pearce 
V.  Madison,  etc.  R.  Co.,  21  How.  441 
(1858) ;  Earl  v.  Seattle,  etc.  R.  Co.,  56 
Fed.  911  (1893);  Knoxville  ii.  Knox- 
ville,  etc.  R.  Co.,  22  Fed.  758  (1884). 

To  effect  a  consolidation  of  rail- 
road companies  subsisting  under 
special  charters  not  providing  there- 
for, the  consent  of  every  stockholder 
must  be  given ;  and  any  one  dissent- 
ing stockholder  is  entitled  to  an  in- 
junction against  such  consolidation. 
Mowrey  v.  Indianapolis  etc.  R.  Co., 
4  Biss.  78  (1866). 

Illinois:    Illinois,    etc.    R.    Co.    i. 


Cook,  29  111.  237  (1862).  In  Sprague 
V.  Illinois  River  R.  Co.,  19  111.  174 
(1857),  it  was  held  that  an  amend- 
ment to  a  railroad  charter  which 
authorized  the  consolidation  of  the 
road  to  be  built  under  it  with  any 
other  intersecting  road  was  not  an 
alteration  in  the  charter  of  a  funda- 
mental nature. 

Indiana :  Fisher  v.  EvansviUe, 
etc.  R.  Co.,  7  Ind.  407  (1856). 

The  relation  between  a  railroad 
company  and  a  stockholder  is  one 
of  contract;  and  any  legislative 
enactment  authorizing  a  material 
change  in  the  powers  or  purposes  of 
the  corporation,  if  acted  upon  by  the 
corporation,  is  not  binding  upon  the 
stockholder,  without  his  consent. 
McCray  v.  Junction  R.  Co.,  9  Ind.  358 
(1857). 

'  Kentucky :  Botts  v.  Simpsonville, 
etc.  Turnpike  Road  Co.,  88  Ky. 
54  (1888),  (10  S.  W.  Rep.  134, 
2  L.  R.  A.  594);  Louisville, 
etc.  R.  Co.  V.  Howard,  15  Ky.  L. 
Rep.  25. 
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In  Clearwater  v.  Meredith,'^  Mr.  Justice  Davis  said:  "  When 
any  person  takes  stock  in  a  railroad  corporation,  he  has  entered 
into  a  contract  with  the  company  that  his  interests  shall  be 
subject  to  the  direction  and  control  of  the  proper  authorities 
of  the  corporation,  to  accomplish  the  object  for  which  the 
company  was  organized.  He  does  not  agree  that  the  improve- 
ment to  which  he  subscribed  should  be  changed  in  purpose 
and  character,  at  the  will  and  pleasure  of  a  majority  of  the 
stockholders,  so  that  new  responsibilities,  and,  it  may  be,  new 
hazards,  are  added  to  the  original  undertaking.  He  may  be 
willing  to  embark  in  one  enterprise,  and  unwilling  to  engage  in 
another;  to  assist  in  building  a  short  line  of  railway  and  averse 
to  risking  his  money  in  one  having  a  longer  line  of  transit." 

A  statute  declaring  that  "  it  shall  be  lawful  "  for  corpora- 
tions to  consolidate  is  with  reference  to  corporations  formed 
before  its  passage  merely  an  enabling  act.  It  gives  the  consent 
of  the  State  to  consolidation  when  all  the  stockholders  ap- 
prove, but  does  not  limit  the  rights  of  dissenting  stockholders.^ 


Michigan:  Tuttle  v.  Michigan  Air 
Line  Co.,  35  Mich.  247  (1877). 

Mississippi :  New  Orleans,  etc. 
R.  Co.  V.  Harris,  27  Miss.  .517  (1854). 

New  Jersej/ :  Kean  v.  Johnson, 
9  N.  J.  Eq.  401  (1853) ;  Blaclc  v.  Dela- 
ware, etc.  Canal  Co.,  24  N.  J.  Eq.  455 
(1873). 

Ohio :  Mansfield,  etc.  R.  Co.  v. 
Brown,  26  Ohio  St.  223  (1875)  ;  Chap- 
man V.  Mad  River,  etc.  R.  Co.,  6 
Ohio  St.  119  (1856). 

Texas:  Giilf,  etc.  R.  Co.  v.  New- 
ell, 73  Tex.  334  (1889),  (11  S.  W. 
Rep.  342,  15  Am.  St.  Rep.  7S8). 

Vermont:  Stevens  v.  Rutland,  etc. 
R.  Co.,  29  Vt.  .545  (1857). 

Contra  :  Lauman  v.  Lebanon  Val- 
ley R.  Co.,  30  Pa.  St.  42  (IS58),  (72 
Am.  Dec.  685),  where  it  was  held  that 
consolidation  might  be  effected  with- 
out the  unanimous  consent  of  stock- 
holders if  security  were  given  to  mi- 
nority dissenting  stockholders.  See 
post,  §  50. 

^  Clearwater  v.  Meredith,  1  Wall. 
(U.  S.)  40  (1863). 
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2  Mills  V.  Central  R.  Co.,  41  N.  J. 
Eq.  4  (1886) :  "The  provision  in  that 
act  that  it  should  be  lawful  to  lease 
or  consolidate  is  merely  a  legislative 
authorization  —  a  concession  on  the 
part  of  the  legislature  of  the  power  to 
do  that  winch  could  not  lawfully  be 
done  without  such  authority.  It  is 
not  an  enactment  that  the  directors 
may,  without  the  consent  of  the 
stockholders  of  the  company,  lease, 
consolidate,  or  merge.  Nor  is  it,  in 
effect,  an  enactment  that  they  may, 
with  the  consent  of  the  majority  of 
the  stockholders,  do  so.  But  the 
statute  is  merely  an  enabling  act  — 
a  law  intended  to  give,  once  for  all, 
a  general  legislati\'e  authority  to 
lease,  consolitlate,  or  merge." 

In  Clearwater  v.  Meredith,  1  Wall. 
(U.  S.)  39  (1863),  the  Supreme  Court 
of  the  United  States  also  said:  "The 
act  of  the  legislature  of  Indiana  al- 
lowing railroad  corporations  to  merge 
and  consolidate  their  stock,  was  an 
enabling  act  —  was  permissive,  not 
mandatory.     It  simply  gave  the  con- 
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The  passage  of  an  amendment  conferring  power  to  consolidate 
upon  a  corporation,  which  it  has  not  attempted  and  may  never 
attempt  to  exercise,  does  not  per  se  affect  the  rights  of  stock- 
holders.^ 

It  has  been  held  that  a  purchaser  of  stock  after  a  statute 
has  been  enacted  authorizing  consolidation  is  bound  by  it  not- 
withstanding consolidation  was  not  authorized  at  the  time  such 
stock  was  subscribed  for.  This  decision  was  placed  upon  the 
ground  that  the  right  of  a  subscriber  to  object  to  an  authorized 
consolidation  is  a  mere  personal  privilege  which  does  not  pass 
upon  the  sale  of  his  stock.^  Upon  principle,  howeveo",  it  would 
seem  that  such  a  right  is  a  right  of  property  and  transferable. 
But  —  as  will  be  shown  —  the  purchaser  might  be  bound 
if  the  statute  were  passed  in  the  exercise  of  the  reserved  power. 


sent  of  the  legislature  to  whatever 
could  lawfully  be  done,  and  which, 
without  that  consent,  could  not  be 
done  at  all." 

See  also  Hamilton  Mut.  Ins.  Co. 
V.  Hobart,  2  Gray  (Mass.)  543  (1854)  ; 
Alexander  v.  Railway  Co.,  108  Ga. 
866  (1899),  (33  S.  E.  Rep.  866). 

^  Fry  V.  Lexington,  etc.  R.  Co., 
2  Mete.  (Ky.)  314  (1859). 

-  Colgate  I .  United  States  Leather 
Co.  (N.  J.  Ch.  1907),  67  Atl.  Rep. 
661:  "  The  precise  point,  viz. :  whether 
there  is  any  difference  in  status  be- 
tween a  purchaser  of  shares  before  or 
after  the  grant  of  the  power  of  con- 
solidation to  the  company  has  not 
been  authoritatively  decided  in  this 
State.  .  The  basis  for  the  proper 
decision  of  the  question  will  be 
reached  when  once  we  have  pre- 
cisely and  correctly  settled  the 
legal  origin  and  scope  of  the  stock- 
holders' right  of  objection.  Tt  origi- 
nates, in  my  judgment,  solely  from 
the  contract  between  the  company, 
considered  as  a  corporate  entity,  and 
the  individual  stockholder,  and  this 
being  the  sole  contract  affected  by  the 
powers  to  consolidate,  these  two 
parties  —  the  company  and  the  in- 
dividual  stockholder  —  are   the   only 


parties  directly  interested,  and  each 
stockholder  for  liimself  alone  deals 
with  the  company,  and  not  with  any 
or  all  of  the  other  stockholders,  in 
relation  to  his  assent  or  dissent. 
Each  is  bound  by  his  own  action  or 
failure  to  act  and  so  far  as  relates  to 
the  mere  exercise  or  existence  of  the 
right  to  object  is  not  governed  or 
controlled  by  the  action  of  any  other 
stockholder  or  of  all  the  others 
together,  even  if  that  action  be 
taken  at  a  meeting  of  the  corpo- 
rate body.  .  The  question  now 
considered  is,  whether  any  consoli- 
dation at  all  on  terms  legally  author- 
ized can  be  made  against  the 
objection  of  a  stockholder  who  pur- 
chased his  shares,  not  before,  but  after 
the  act  authorizing  consolidation.  In 
my  judgment,  the  right  to  consoli- 
dation is  an  equity  or  right  of  a  purely 
personal  character,  belonging  only  to 
the  persons  who  were  members  or 
shareholders  before  the  power  to 
consolidate  was  given.  The  argu- 
ment that  unless  the  shareholder  can 
transfer  this  right  of  objection  with 
his  shares  he  is  deprived  of  property 
begs  the  question  at  issue  whether  it 
is  iL  property  right." 
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In  England,  as  there  are  no  constitutional  restraints  upon 
Parliament,  the  consolidation  of  existing  corporations  may  be 
authorized  without  the  unanimous  consent  of  their  stock- 
holders. 

§  43.  Requisite  Number  of  Stockholders  —  (C)  Under  En- 
actments in  Exercise  of  Reserved  Power.  —  After  the  decision 
in  the  Dartmouth  College  case,  the  States  generally  passed 
laws  providing  that  all  charters  thereafter  granted  should  be 
subject  to  amendment  or  repeal  at  the  pleasure  of  the  legisla- 
ture and  special  provisions  to  the  same  effect  have  often  been 
inserted  in  charters. 

Under  this  reserved  power  the  decisions  are  uniform  that 
the  legislature  has  the  power  to  alter  or  repeal  charters  when 
necessary  to  protect  the  interests  of  the  State  or  of  the  public, 
but  there  has  been  a  conflict  of  judicial  opinion  as  to  the  power 
of  the  legislature  to  alter  charters  for  the  mere  purpose  of 
changing  the  rights  of  the  shareholders  among  themselves,  as 
in  the  case  of  a  grant  of  power  to  consolidate.  On  the  one 
hand,  it  has  been  held  that  the  legislature,  under  such  a  reser- 
vation, has  the  right  to  authorize  a  consolidation  of  corpora- 
tions, which  can  be  carried  into  effect  notwithstanding  the 
objection  of  a   minority  of  the  stockholders; '    on  the  other 


1  Market  Street  R,  Co.  v.  Hell- 
man,  109  Cal.  571  (1895),  (42  Pac. 
Rep.  225):  "Corporations  cannot, 
without  the  consent  of  all  their  stock- 
holders, consolidate  with  others, 
except  when  the  power  so  to  do  is 
given  by  their  charters  or  by  a  gen- 
eral statute  existing  at  the  date  of 
incorporation,  or  in  those  cases 
where  the  right  is  reserved  by  con- 
stitutional or  statutory  pro\'ision  to 
the  legislature  to  alter  or  amend  the 
charter." 

See  also  Hale  v.  Cheshire  R.  Co., 
161  Mass.  44,3  (1894),  (37  N.  E.  Rep. 
307) ;  Durfee  v.  Old  Colony  R.  Co.,  87 
Mass.  230(1862);  Buffalo,  etc.  R.  Co. 
V.  Dudley,  14    N.  Y.  348  (1856). 

In  the  Pennsylvania  College  Cases, 
13  Wall.  (U.  S.)  213  (1871),  the  Su- 
preme Court  of  the  United  States  dis- 
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cussed  at  length  the  nature  of  cor- 
porate charters  and  the  constitutional 
rights  of  the  legislature  in  connection 
therewith.  Regarding  the  exercise 
of  reserved  powers  the  Court  said: 
"Cases  often  arise  where  the  legis- 
lature, in  granting  an  act  of  incor- 
poration for  a  private  purpose,  either 
makes  the  duration  of  the  charter 
conditional  or  reserves  to  the  State 
the  power  to  alter,  modify,  or  repeal 
the  same  at  pleasure.  Where  such 
a  provision  is  incorporated  in  the 
charter  it  is  clear  that  it  qualifies  the 
grant,  and  that  the  subsequent  ex- 
ercise of  that  reserve  power  cannot 
be  regarded  as  an  act  within  the  pro- 
hibition of  the  Constitution,  Such 
a  power  also,  that  is,  the  power  to  alter, 
modify,  or  repeal  an  act  of  incorpora- 
tion^   is   frequently   reserved   to   the 
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hand,  it  has  been  held  that  the  legislature,  under  its  reserved 
power  to  amend  the  charter  of  a  corporation,  cannot  author- 
ize a  consolidation  without  the  unanimous  consent  of  the  stock- 
holders when  the  effect  of  the  consohdation  is  to  increase 
the  liabilities  of  the  stockholders  or  diminish  the  value  of  their 
stock;  *  and  in  New  Jersey  it  has  been  broadly  held  that  such 
a  reservation  is  made  by  the  State  for  its  own  benefit,  is  not 
intended  to  effect  or  change  the  rights  of  corporators  as  be- 
tween themselves,  and  does  not  authorize  the  State  to  empower 
one  part  of  the  stockholders,  for  their  own  benefit,  at  their 
option,  to  change  their  contract  with  the  other  part;  that 
the  power  to  alter  or  modify  a  charter  is  exercisable  only  with 
respect  to  the  powers  and  franchises  conferred  in  it.^ 


State  by  a  general  law  applicable  to 
all  acts  of  incorporation,  or  to  certain 
classes  of  the  same,  as  the  case  may 
be,  in  which  case  it  is  equally  clear 
that  the  power  may  be  exercised 
whenever  it  appears  that  the  act  of 
incorporation  is  one  which  falls  within 
the  reservation  and  that  the  charter 
was  granted  subsequent  to  the  pas- 
sage of  the  general  law,  even  though 
the  charter  contains  no  such  condi- 
tion nor  any  allusion  to  such  a,  reser- 
vation. Reservation  in  such  a  char- 
ter, it  is  admitted,  may  be  made,  and 
it  is  also  conceded  that  where  they 
exist  the  exercise  of  the  power  re- 
served by  a  subsequent  legislature 
does  not  impair  the  obligation  of  the 
contract  created  by  the  original  act 
of  incorporation.  Subsequent  leg- 
islation altering  or  modifying  the 
provisions  of  such  »  charter,  where 
there  is  no  such  reservation,  is  cer- 
tainly unauthorized  if  it  is  prejudicial 
to  the  rights  of  the  corporators,  and 
was  passed  without  their  assent,  but 
the  converse  of  the  proposition  is 
also  true,  that  if  the  new  provisions 
altering  and  modifying  the  charter 
were  passed  with  the  assent  of  the 
corporation  and  they  w^re  duly  ac- 
cepted by  a  corporate  vote  as  amend- 
ments  to    the    original    charter   they 


cannot  be  regarded  as  impairing  the 
obligation  of  the  contract  created  by 
the  original  charter." 

^  Botts  V.  Simpsonville,  etc.  Turn- 
pike Road  Co.,  88  Ky.  54  (1888), 
(10  S.  W.  Rep.  134,  2  L.  R.  A. 
594). 

In  Kenosha,  etc.  R.  Co.  v.  Marsh, 

17  Wis.  13  (1863),  it  was  held  that  the 
legislature,  under  its  reserved  power, 
had  no  right  to  authorize  a  radical 
fundamental  change  in  the  character 
of  an  enterprise ;  but  whether  con- 
solidation worked  such  change  quaere. 
See  also  Mowrey  v.  Indianapolis  R. 
Co.,  4  Biss.  (U.  S.)  78  (1866). 

^  Zabriskie  v.  Hackensack  R.  Co., 

18  N.  J.  Eq.  178  (1867),  (90  Am.  Dec. 
617);  Black  v.  Delaware,  etc.  Canal 
Co.,  24  N.  J.  Eq.  468  (1873). 

In  Colgate  v.  U.  S.  Leather  Co. 
(N.  J.  Ch.  1907),  67  Atl.  Rep.  657,  it 
was  held  that  a  purchaser  of  stock  in 
a,  corporation  who  acquired  his  stock 
after  power  to  consolidate  had  been 
conferred  upon  the  corporation  could 
not  object  to  its  consolidation  with 
another  corporation  upon  the  ground 
that  the  corporation  did  not  pos- 
sess the  power  to  consolidate  when 
organized  —  that  the  only  persons 
who  could  object  upon  that  ground 
were    those    who    were    stockholders 
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The  weight  of  authority  is,  however,  opposed  to  the  latter 
conclusion  and  is  in  favor  of  the  proposition  that  the  legisla- 
ture, under  its  reserved  power,  has  the  right  to  authorize  con- 
solidation without  the  unanimous  consent  of  stockholders; 
that  the  legislature  and  the  majority  are  not  both  subordi- 
nate to  the  will  of  a  dissenting  minority.  The  stockholders 
in  joining  the  corporation  are  deemed  to  take  their  shares 
subject  to  the  possibility  of  alteration  by  the  legislature.^ 

§  44.  Power  of  Legislature  to  compel  Consolidation  under 
its  Reserved  Power.  —  While  the  weight  of  authority  supports 
the  view  that  the  legislature,  in  the  exercise  of  its  reserved 
power,  may  authorize  the  consolidation  of  corporations  by  the 
action  of  a  majority  of  their  stockholders,  its  right  to  com-pel 
their  consolidation  against  the  will  of  a  majority  presents  a 
veiy  different  question. 

"Each  and  every  shareholder  contracts  that  the  will  of  the 
majority  shall  govern  in  all  matters  coming  within  the  limits 
of  the  act  of  incorporation."  ^  This  is  a  fundamental  principle, 
and  the  legislature,  while  it  may  waive  the  public  rights,  has 
no  more  authority  to  divest  the  stockholders  of  a  private  cor- 
poration of  their  vested  rights,  based  upon  this  principle,  and 
compel  them  to  become  adventurers  in  a  new  enterprise  than 
it  has  to  force  individuals  to  form  a  corporation.^     For  these 

when  the   power  to   consolidate  was  was  upon  the  faith  of  the  stipulations 

conferred.  contained    in    said    charter    that    the 

^  Hale  V.  Cheshire  R.  Co.,  161  Mass.  shareholders  subscribed  to  the  capi- 

443    (1894),    (37    N.    E.    Rep.    307);  tal   stock,    and   tliereby  made  them- 

Market   St.    R.    Co.   v.   Hellman,    109  selves   members   of    the    corporation. 

C'al.  571  (1895),  (42  Pac.  Rep.  225).  These  stipulations,  as  we  have  already 

2  Dudley  v.  Kentucky  High  School,  seen,  contemplated  and  provided  for 

9  Bush,  578  (1873).     Also  Durfee  v.  the  construction  of  a  railroad  between 

Old    Colony,    etc.    R.    Co.,    5    Allen  the   termini   named,    to   be   governed 

(Mas.s.),  242  (1862).  by  the  shareholders,   in  the  manner 

'  In  City  of  Knoxville  v.  Knox-  and  upon  the  terms  prescribed.  Each 
ville,  etc.  R.  Co.,  22  Fed.  Rep.  763  corporator  is  entitled  to  have  the 
(1884),  Judge  Baxter  said:  "But  it  contract  fairly  interpreted  and  hon- 
was  not  competent  for  the  legisla-  estly  enforced.  The  charter  invests 
ture  to  do  more  in  this  respect  than  the  owners  of  a  majority  of  the 
to  wai^'e  the  public  rights.  It  could  capital  stock  with  the  right  to  con- 
not  di^'est  or  impair  the  rights  of  the  trol  the  corporate  business  within 
shareholders,  as  between  themselves,  the  scope  of  its  provisions.  Within 
as  guaranteed  by  the  company's  this  limit  the  power  of  a  majority, 
charter,    without    their    consent.      It  when  acting  in  good  faith,  is  supreme." 
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reasons  it  is  clear  that  the  legislature  cannot  compel  the  con- 
sohdation  of  corporations  owning  no  public  duties.^ 

On  the  other  hand,  the  legislature  may  compel  the  consoli- 
dation of  municipal  and  other  essentially  pubhc  corporations^ 
including,  as  held  by  the  Supreme  Court  of  the  United  States, 
educational   institutions.^ 

It  has  not,  however,  been  directly  decided  that  the  compul- 


1  Mason  v.  Finch,  28  Mich.  282 
(1873). 

2  Pennsylvania  College  Cases,  13 
Wall.  (U.  S.)  214  (1871):  "Apply 
those  principles  to  the  case  under 
consideration,  and  it  is  quite  clear 
that  the  decision  of  the  State  court 
was  correct,  as  the  fifth  section  of  the 
charter,  by  necessary  implication, 
reserves  to  the  State  the  power  to 
alter,  modify,  or  amend  the  charter 
without  any  prescribed  limitation. 
Provision  is  there  made  that  the  con- 
stitution of  the  college  shall  not  be 
altered  or  alterable  by  any  ordinance 
or  law  of  the  trustees,  'nor  in  any 
other  manner  than  by  an  act  of  the 
legislature  of  the  Commonwealth, ' 
which  is  in  all  respects  equivalent  to 
an  express  reservation  to  the  State 
to  make  any  alteration  in  the  charter 
w^hich  the  legislature  in  its  wisdom 
may  deem  fit,  just,  and  expedient 
to  enact,  and  the  donors  of  the  insti- 
tution are  as  much  bound  by  that 
provision  as  the  trustees." 

McKee  v.  Chautauqua  Assembly, 
130  Fed.  539  (1904):  "The  reserved 
power  authorizes  the  legislature  to 
make  any  alteration  or  amendment 
of  a  charter  which  will  not  defeat 
or  substantially  impair  the  object 
of  the  grant,  or  any  rights  vested 
under  it,  and  which  the  legislature 
may  deem  necessary  to  promote  the 
original  purpose  contemplated  by  its 
charter  or  articles  of  association,  or 
to  protect  the  rights  of  the  public. 
The  changes  of  more  doubtful  va- 
lidity are  those  made  by  section  3. 
The  provisions  of  this  section  not  only 
merge  the  corporation  with  two  others, 


and  thus  embark  it  in  new  enter- 
prises, but  they  compel  it  to  assume 
the  debts  and  habilities  of  the  cor- 
porations. Thus  apparently  these 
provisions  appropriate  the  funds  of 
the  corporation,  and  divert  them 
from-  its  own  treasury,  to  the  extent 
necessary  to  pay  the  outstanding 
liabilities  and  carry  on  the  opera- 
tions of  the  other  two  corporations. 
If  it  were  really  the  effect  of  these 
provisions  to  compel  the  corporation 
to  embark  its  money  improperly  in 
one  or  more  unrelated  and  indepen- 
dent concerns,  the  legislation  would 
seem  to  be  an  unwarranted  exercise 
of  the  power  of  alteration  or  amend- 
ment. It  appears,  however, 
that  for  several  years  previous  to  the 
passage  of  the  act  that  the  three 
corporations  had  been  practically 
one,  and  the  power  of  management 
had  been  submitted  to  the  Chautauqua 
Assembly.  .  .  .  Presumably  the  mem- 
bership of  the  three  corporations 
was  composed  of  the  same  persons; 
but,  however  the  fact  may  have  been, 
it  is  not  material;  it  suffices  that  no 
person  had  a  voice  in  the  control  of 
the  two  corporations  except  the  mem- 
bers of  the  Chautauqua  Assembly. 
In  view  of  this  relation  between  the 
three  corporations,  the  validity  of 
the  legislation  is  not  fairly  open  to 
question.  The  provisions  of  section  3 
were  merely  a  legislative  recognition 
and  approval  of  the  existing  relations 
between  them." 

See  also  Central  University  v. 
Walter  (Ky.  1906),  90  S.  W.  Rep. 
1066. 
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scry  consolidation  of  railroad  companies  and  other  quasi- 
public  corporations  is  legal,  nor  does  it  appear  that  such  legis- 
lation has  ever  been  attempted.^  Upon  principle  it  seems 
that  the  reasoning  applicable  to  distinctly  private  corpora- 
tions applies  to  them.  They  are  private  corporations  owing 
public  duties.  The  State  may  hold  them  strictly  to  the  per- 
formance of  those  duties  and,  for  public  reasons,  may  take 
away  existing  rights  to  consolidate.^  It  would  seem  that  the 
converse  of  the  proposition  must  necessarily  follow,  that  the 
State  cannot,  itself,  change  the  nature  of  the  duties  and 
the  ability  of  the  corporation  to  perform  them  by  compelling 
consolidation. 

§  45.  Assent  of  Stockholders  —  How  manifested.  Acquies- 
cence. Estoppel.  —  While  the  assent  of  a  stockholder  to  a 
proposed  consohdation  should  regularly  be  expressed  by  his 
vote  at  a  stockholders'  meeting  or  by  his  appro\al  in  writing 
—  as  the  consolidation  act  may  provide  —  he  cannot,  after 
acquiescing  in  a  consolidation  and  after  the  new  corporation 
has  taken  charge  of  the  property  of  the  constituent  corpora- 
tions, attack  the  vahdity  of  the  consolidation  on  the  ground 
that  he  did  not  assent  thereto.  A  stockholder  who  takes  an 
active  part  in  a  consohdation  estops  himself  from  alleging  his 
want  of  consent  and,  in  the  absence  of  fraud,  from  raising 
future   objections.'     A   stockholder   who    consents   to    a    con- 

^  The  question  is  raised  in  Mowrey  essential    to    consolidation    than    as 

V.   Indianapolis,   etc.   R.   Co.,   4  Biss.  holding  that  the  legislature,  even  in 

(U.  S.)   78  (1866).  the    exercise    of    its    reserved    power, 

In  an    early   case   in    Connecticut  can   compel    corporations   to   consoli- 

(Bishop  V.   Brainard,    28  Conn.  289)  date   again.st   the   will   of   a  majority 

(1859),  it  was  said  that  the  legislature,  of  their  stockholders, 
under  its  reserved  power  of  amending  "  Gibbs   v.    Consolidated  Gas   Co., 

a  charter,   might  effect   a   consolida-  130  U.  S.  407  (1889),  (9  Sup.  Ct.  Rep. 

tion    of    corporations    by    its    direct  553),  where  it  was  held  that  the  Icgis- 

action  without  any  action  upon  the  lature  by  a  compulsory  amendment 

part  of  the  stockholders  or  directors  to  the  charter  of  a  gas  company  might 

of     the     corporation.      It     appeared,  prohibit  the  exercise   of   an   existing 

however,    that    the    directors    and    a  right  to   consolidate  with  any  other 

majority     of     the     stockholders     had  gas  company.     See  also  ante,    §§  24, 

voted  to  ratify  the  consolidation  so  25,  26. 

that    the  remarks  of    the  court  were  ^  Glymont  Imp.,  etc.  Co.  v.  Toler, 

dicta  and  the  decision  should  rather  80  Md.  278  (1894),  (30  Atl.  Rep.  651) ; 

be   considered   as  holding   that   ante-  Branch   v.    Atlantic,    etc.    R.    Co.,    3 

cedent  action  by  stockholders  is  not  Wood    (U.  S.),  481    (1879);    Boston, 
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solidation  is  also  estopped  from  questioning  the  regularity 
of  the  steps  leading  up  to  it.  Thus,  where  an  unauthorized 
amendment  was  accepted  and  adopted  by  the  directory  of  a 
corporation,  on  the  faith  of  which  a  consohdation  was  made, 
under  legislative  sanction^  with  another  corporation,  stock- 
holders consenting  to  the  consolidation  were  held  to  be  es- 
topped to  dispute  the  validity  of  the  amendment.^  Where, 
however,  an  amendment  did  not,  on  its  face,  give  the  power 
to  consolidate,  a  stockholder  was  held  not  to  be  estopped  by 
his  failure  to  object  to  it  in  season.^  The  merely  preliminary 
vote  of  a  director  in  favor  of  consolidation  will  not  preclude 
him  from  subsequently  objecting  as  a  stockholder.^ 


etc.  R.  Co.  V.  New  York,  etc.  R.  Co., 
13  R.  I.  265  (1881)  (sale);  Phinizy 
V.  Augusta,  etc.  R.  Co.,  62  Fed.  684 
(1894).  See  also  Drake  v.  New  York 
Sub.  Water  Co.,  50  N.  Y.  Supp.  826 
(1898). 

A  person  subscribing  for  the  stock 
of  a  consolidated  corporation  thereby 
consents  to  the  consolidation,  Fisher 
V.  Evansville,  etc.  R.  Co.,  7  Ind.  470 
(1856),  (65  Am.  Dec.  745). 

Where  a  stockholder  in  a  consoli- 
dating corporation  participated  in  all 
the  proceedings  incident  to  consolida- 
tion and  permitted  the  corporation  so 
formed  to  control  the  corporate  busi- 
ness and  property,  and  third  persons 
to  purchase  the  mortgage  bonds  of 
the  new  company,  and  to  acquire 
other  rights  and  interests  based  on  its 
lawful  existence,  the  fact  that  at  a 
foreclosure  sale  under  the  mortgage 
bonds  issued  by  the  de  facto  com- 
pany, he  notified  purchasers  that 
he  would  contest  the  consolida- 
tion, does  not  prevent  him  from 
being  estopped  to  attack  such 
consolidation.  Bradford  v.  Frank- 
fort, etc.  R.  Co.,  142  Ind.  383 
(1895),  (40  N.  E.  Rep.  741),  (41  N. 
E.  Rep.  819). 

^  Deaderick  v.  Wilson,  8  Baxt. 
(Tenn.)    108    (1874). 

2  International,  etc.  R.  Co.  v.  Bre- 
mond,  53  Tex.  96  (1880):    "Nor  had 


he,  by  failing  to  object  to  el  subse- 
quent enlargement  of  the  charter, 
which,  whether  it  actually  gave  such 
power  or  not,  did  not  on  its  face 
purport  to  give  any  power  to  consoli- 
date, precluded  himself  from  objecf>- 
ing  to  a  consolidation  making  so 
fundamental  a.  change  in  the  objects 
of    the    corporation.  A    stock- 

holder may  be  estopped  by  his  con- 
duct from  objecting  to  a  consolida- 
tion which  was  attempted  without 
authority ;  but  in  its  present  case 
the  conduct  and  action  of  Bremond 
have  not  .  been  such  as  to  pre- 
clude him  from  still  refusing  to  go 
into  the  new  enterprise,  or  for  de- 
manding full  compensation  for  his 
interest  in  the  old." 

^  If  a  member  of  the  board  of 
directors  of  a  corporation  is  present 
at  the  adoption  of  a  resolution,  and 
is  aware  of  what  is  going  on  and 
makes  no  objection  to  its  adoption, 
he  must  be  presumed  to  have  assented 
to  it.  But  if  such  proceeding  is 
merely  preliminary  to  a  subsequent 
vote  of  the  stockholders  on  the  con- 
solidation of  the  corporation  with 
another,  which  can  ultimately  be 
decided  by  the  stockholders  only, 
he  will  not  be  estopped  from  after- 
wards objecting  as  a  stockholder. 
Mowrey  v.  Indianapolis,  etc.  R.  Co., 
4  Hiss.   (U.   S.)   78  (1866). 
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As  the  stockholders  act  in  their  individual  capacities  in 
adopting  the  consolidation  agreement,  it  is  immaterial  that 
the  directors  of  the  consolidating  corporations  may  have  been 
directors  of  both  corporations.^ 

§  46.  Rights  and  Remedies  of  Dissenting  Stockholders.  — 
When  the  unanimous  consent  of  the  stockholders  is  essential 
to  consohdation,  a  dissenting  stockholder  is  entitled  to  an  in- 
junction restraining  a  proposed  consolidation  on  the  ground 
that  the  funds  of  the  corporation  are  being  diverted  to  objects 
not  authorized  by  its  charter.^  On  the  other  hand,  where  a 
statute  authorizes  consolidation  through  the  action  of  a  pre- 
scribed majority  of  the  stockholders  and  a  consolidation  is 
duly  and  in  good  faith  effected  in  accordance  with  its  pro- 
visions, a  dissenting  stockholder  has  no  ground  of  complaint.^ 

"  The  right  to  recover  .  .  .  [the  value  of  his  stock]  .  .  . 
upon  the  consummation  of  a  consolidation  may  exist  where 
the  consolidation  is  effected  without  authority,  or  wrongfully, 
and  \\ithout  the   consent   of  the  suing  stockholder,  or  where 


Where  the  directors  of  two  con- 
solidating corporations  pro\dded  in 
the  consolidation  agreement  that  un- 
adjusted matters  should  be  arranged 
according  to  a,  preliminary  memoran- 
dum of  agreement  signed  by  a  major- 
ity of  the  stockholders  of  the  cor- 
porations, —  the  memorandum  being 
thereby  made  a  part  of  the  consolida- 
tion agreement,  —  it  was  kdd  that 
directors  signing  the  agreement  as- 
sented as  stockholders  to  the  mem- 
orandum and  were  bound  by  its 
pro\'isions.  Cle\'eland  City  R.  Co. 
V.  First  Nat.  Bank,  68  Ohio  St.  582 
(1903),  (67  N.  E.  Rep.   1075). 

'  Colgate  V.  U.  S.  Leather  Co. 
(N.  J.  1907),  67  Atl.  Rep.  657.  And 
see  Hill  v.  Nisbet,  100  Ind.  341  (1884). 
Compare,  howe\'er,  Munson  v.  Syra- 
cuse, etc.  R.  Co.,  103  N.  Y.  73  (1886), 
(8  N.  E.  Rep.  355). 

*  Clearwater  v.  iWeredith,  1  Wall. 
(U.  S.)  40  (1863):  "Cleani'ater  could 
have  prevented  this  consolidation 
had  he  chose  to  do  so;  instead  of 
that  he  gave    his    assent   to    it    and 
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merged  his  own  stock  in  the  new 
adventure.  If  a  majority  of  the 
stockholders  of  the  corporation  of 
which  he  was  a  member  had  under- 
taken to  transfer  his  interest  against 
his  wish,  they  would  have  been  en- 
joined. There  was  no  power  to 
force  him  to  join  the  new  corpora- 
tion, and  to  receive  stock  in  it  on 
surrender  of  his  stock  in  the  old 
company." 

See  also  Blatchford  v.  Ross,  54 
Barb.  (N.  Y.)  42  (1869);  Botts  v. 
Simpsonville,  etc.  Turnpike  Road  Co., 
88  Ky.  54  (1888),  (10  S.  W.  Rep. 
134,  2  L.  R.  A.  594)  ;  Mowrey  v. 
Indianapolis,  etc.  R.  Co.,  4  Biss. 
(U.  S.)  78  (1866) ;  Zabriskie  v.  Hack- 
ensack,  etc.  R.  Co.,  18  N.  J.  Eq.  178 
(1867),  (90  Am.  Dec.  617) ;  Stevens 
v.  Rutland,  etc.  R.  Co.,  29  Vt.  545 
(1857) ;  Young  v.  Rondout,  etc.  Gas 
Light  Co.,  129  N.  Y.  57  (1891),  (29 
N.  E.  Rep.  83). 

^  Jones  V.  Missouri  Edison  Elec. 
Co.,  144  Fed.  765  (1906). 
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the  right  to  consolidate  is  granted  after  such  stockholder  has 
subscribed  for  his  stock."  ^ 

A  dissenting  stockholder  has  a  right  of  action  in  equity 
against  the  consolidated  corporation,  in  the  case  of  an  unau- 
thorized consohdation,  upon  the  theory  of  a  wrongful  appro- 
priation by  it  of  his  equitable  interest  in  the  original  corpora- 
tion.^ 

Where  an  unlawful  consolidation  has  been  brought  about 
by  the  action  of  the  stockholders,  a  dissenting  stockholder 
cannot  maintain  an  action  for  damages  against  the  directors.^ 

While  a  dissenting  stockholder  may  enjoin  an  unauthorized 


1  Mayfield  v.  Alton  Ry.  Gas  & 
El.  Co.,  100  111.  App.  614  (1901), 
affirmed,  198  111.  528  (1902),  (65  N.  E. 
Rep.  100). 

In  this  case  a  going  corporation 
was  absorbed  by  a  new  company 
with  double  the  amount  of  capital 
stock  but  with  nothing  paid  in  except 
the  assets  of  the  company  absorbed. 
The  stockholders  of  the  old  corpora- 
tion received  share  for  share  in  the 
stock  of  the  new  corporation.  It 
was  held  that  this  transaction  did 
not  amount  to  a  confiscation  of  one- 
half  the  value  of  the  stock  in  the  old 
corporation  in  the  absence  of  proof 
that  the  unissued  stock  of  the  new 
corporation  had  not  been  in  good 
faith  subscribed  for. 

In  Pennsylvania  where*  the  pe- 
culiar doctrine  prevails  (see  post, 
§  50)  that  even  in  the  absence  of  a 
statute  authorizing  such  procedure 
a  majority  may  effect  consolidation 
upon  giving  security  to  minority  in- 
terests, it  is  held  that  a  stockholder 
in  a  corporation  who  has  voted  against 
its  consolidation  with  another  com- 
pany may  bring  a  bill  in  equity  to 
enforce  payment  of  the  value  of  his 
stock  and  is  not  obliged  to  resort  to 
a  statute  providing  for  the  appraisal 
of  stock  in  aid  of  consolidation. 
Barnett  v.  Philadelphia  Market  Co., 
218  Pa.  649  (1907),  (67  Atl.  Rep. 
912). 


^  A  stockholder  in  a  railway  com- 
pany, which,  against  his  protest,  has 
been  consolidated  with  another  com- 
pany, by  the  action  of  other  stock- 
holders, and  whose  equitable  interest 
has  been  wrongfully  appropriated  by 
the  consolidated  company,  cannot 
maintain  an  action  for  the  injury 
against  the  directors  of  the  company 
as  such ;  nor  are  directors  responsible 
for  a  consolidation  effected  by  stock- 
holders. He,  however,  has  an  equit- 
able action  against  the  consolidated 
company  for  the  wrongful  appropria- 
tion of  liis  interest.  International, 
etc.  R.  Co.  V.  Bremond,  53  Tex.  96 
(1880). 

A  stockholder  in  a  constituent 
corporation  who  has  not  converted 
his  stock  into  the  stock  of  the  con- 
solidated company  has  no  standing 
to  maintain  a  stockholder's  bill 
against  that  company.  Philadelphia, 
etc.  R.  Co.  V.  Catawissa  R.  Co.,  53 
Pa.  St.  20  (1866). 

A  stockholder  in  a  building  asso- 
ciation which  has  illegally  absorbed 
another  similar  association  cannot 
obtain  relief  which  would  be  granted 
only  to  stockholders  of  the  latter 
association.  Continental  Building, 
etc.  Ass'n.  v.  Miller,  44  Fla.  757 
(1902),  (33  So.  Rep.  404). 

^  International,  etc.  R.  Co.  v. 
Bremond,  53  Tex.  96  (1880). 
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consolidation,  one  of  the  constituent  corporations  itself  can- 
not, after  agreeing  to  a  consolidation,  object  to  its  validity 
upon  the  ground  that  all  its  stockholders  did  not  assent 
thereto.^ 

Where  a  statute  provides  that  a  consoHdation  shall  not  be 
effected  without  the  payment  of  the  value  of  the  interests  of 
stockholders  who  dissent,  and  a  consohdation  agreement  is 
proposed  which  deprives  a  stockholder  of  this  right,  he  is  not 
bound  to  be  present  at  the  stockholders'  meeting  where  such 
agreement  is  proposed  to  oppose  it.  He  can  stand  upon  his 
statutory  rights  and  recover  the  value  of  his  stock.^ 

It  has  been  held  that  a  purchaser  of  stock  after  a  statute 
has  been  enacted  authorizing  consolidation  cannot  object  to 
a  consolidation  upon  the  ground  that  it  was  not  authorized 
at  the  time  when  such  stock  was  subscribed  for.^ 

§  47.  Rights  and  Remedies  of  Dissenting  Subscribers.  — ■ 
Where  authority  to  consohdate  does  not  exist  at  the  time 
when  a  corporation  is  chartered  and  where  power  to  amend 
or  repeal  is  not  reserved,  a  grant  of  authority  to  consolidate 
works  a  change  of  a  fundamental  nature  in  the  charter  of  a 
corporation  and,  it  is  held,  exonerates  dissenting  subscribers 
for  the  stock  of  the  corporation  from  further  liability  upon 
their  subscriptions.''     Mr.  Justice  Strong,  in  Nugent  v.  Super- 

'  St.    Louis,    etc.   R.    Co.    v.   Terre  ^  Colgate  v.  United  States  Leatlier 

Haute  R.  Co.,  33  Fed.  440  (1888).  Co.   (N.  J.    1907),    67  Atl.    Rep.   661. 

^  Douglass  V.  Concord,  etc.  R.  Co.,  For  consideration  of  this  case  see 
72N.H.  26(1903),  (.54. \tl.  Rep.  883):  ante,  §*42:  "Requisite  Number  of 
"As  it  is  the  law  of  this  State  that  Stockholders  —  (B)  When  Unanimous 
the  union  of  two  railroad  corpora-  Consent  is  Necessary." 
tions  cannot  be  effected  without  the  *  United  States:  Nugent  v.  Super- 
payment  of  the  value  of  their  inter-  visors,  19  Wall.  248  (1873) ;  Clear- 
ests  to  those  who  do  not  assent,  and  water  v.  Meredith,  1  Wall.  25  (1863). 
as  the  legislative  authorization  for  the  Indiana:  Shelbyville,  etc.  Turn- 
action  proposed  to  be  taken  expressly  pike  Co.  v.  Barnes,  42  Ind.  498  (1873) ; 
provided  for  such  payment  as  an  Booe  v.  Junction  R.  Co.,  10  Ind.  93 
essential  to  the  validity  of  such  con-  (1857);  McCray  v.  Junction  R.  Co., 
tract,  she  was  not  legally  bound  to  at-  9  Ind.  358  (1857) ;  State  v.  Bailey, 
tend  the  meeting  to  oppose  a  contract  16  Ind.  46  (1861),  (79  .\m.  Dec.  405). 
illegally  depriving  her  of  her  stock."  Mississippi:   New  Orleans,  etc.  R. 

In   this   case   the   stockholder   was  Co.  r.  Harris,  27  Miss.  517  (1854). 

permitted  to  recover  her  proportionate  North     Carolina  :    Charlotte    First 

share  of  the  stock  of  the  consolidated  Nat.  Bank  o.  Charlotte,  85  N.  C.  433 

corporation.  (1881),  (39  Am.  Rep.  708). 
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visors,^  thus  stated  the  reason  for  the  rule:  "  It  must  be  con- 
ceded, as  a  general  rule,  that  a  subscriber  to  the  stock  of  a 
railroad  company  is  released  from  obligation  to  pay  his  sub- 
scription by  a  fundamental  alteration  of  the  charter.  The 
reason  of  the  rule  is  evident.  A  subscription  is  always  pre- 
sumed to  have  been  made  in  view  of  the  main  design  of  the 
corporation,  and  of  the  arrangements  made  for  its  accomplish- 
ment. A  radical  change  in  the  organization  or  purposes  of 
the  company  may,  therefore,  take  away  the  motive  which 
induced  the  subscription,  as  well  as  affect  injuriously  the  con- 
sideration of  the  contract.  For  this  reason  it  is  held  that 
such  a  change  exonerates  a  subscriber  from  liability  for  his 
subscription;  or,  if  the  contract  has  been  executed,  justifies  a 
stockholder  in  resorting  to  a  court  of  equity  to  restrain  the 
company  from  applying  the  funds  of  the  original  organization 
to  any  project  not  contemplated  by  it." 

A  subscriber  is,  however,  entitled  to  the  benefit  of  his  con- 
tract as  made  and  is  neither  obhged  to  withdraw  from  it  nor 
to  embark  in  a  new  venture.^ 

This  rule  that  the  unconstitutional  grant  of  authority  to 
consohdate  operates  as  a  dissolution  of  the  subscription  con- 
tract and  as  a  release  of  dissenting  subscribers,  is  supported 
by  the  highest  authorities.  It  is  difficult,  however,  to  justify  it 
upon  legal  principles.  An  act  unconstitutional  as  to  a  dissent- 
ing subscriber  would  seem  to  be  void  as  to  him.  To  say  that 
it  dissolves  the  subscription  contract  is  to  give  effect  to  a  void 
act.  The  distinction  drawn  between  the  position  of  a  stock- 
holder and  that  of  a  subscriber  —  treating  the  latter  as  a  party 
to  an  executory  contract  only  —  is  inaccurate.  The  effect 
of  an  ordinary  subscription  is,  immediately,  to  constitute  the 

England :  Dougan's  Case,  28  L.  T.  statute   existing   at   the   time   of  his 

Rep.  60  (1873).  subscription,    providing   for  the   con- 

'  Nugent  V.   Supervisors,   19  Wall.  solidation  upon  a  vote  less  than  the 

248  (1873).  whole,    or    for    the    purchase    of    the 

-  "The  stockholders  in  the  old  cor-  interests    of    dissenting    stockholders 

poration,  who  do  not  enter  into  the  in  the  event  of  a  consolidation,  it  is 

new    corporation,    are,    therefore,    in  conceived    that    he    will    neither    be 

the  absence  of  such  statutes,  entitled  bound  to  consent  to  the  consolidation 

to    withdraw   from   the   venture    and  nor  to   surrender   his  interest   in  his 

cease  to  be  liable  on  their  stock  sub-  original  corporation."      1  Thomp.  on 

scriptions.      But  in  the  absence  of  a  Corp.  §  343. 
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subscriber  a  stockholder,  subject  to  the  Uability  to  pay  his 
subscription  when  called.  Only  a  contract  to  subscribe  for 
stock  at  a  future  time  can  properly  be  called  an  executory 
contract. 

The  general  rule  stated  is  inapphcable  in  a  case  where  it  is 
apparent  from  the  articles  of  association  that  consolidation 
was  one  of  the  purposes  for  which  the  corporation  was  organ- 
ized and  that  the  consolidation  in  question  is  only  carrying 
out  that  purpose.  Consolidation,  under  such  conditions,  does 
not  discharge  a  subscriber  from  the  payment  of  his  subscrip- 
tion, although  authority  to  consolidate  was  granted  after  the 
subscription.^ 

§  4S.  Procedure  in  Stockholders'  Actions.  — When  a  major- 
ity has  taken  steps  towards  an  unauthorized  consolidation  or 
when  unanimous  consent  is  necessary,  a  dissenting  stock- 
holder may  file  a  bill  for  an  injunction  and  it  is  not  necessary 
that  he  should  first  seek  rehef  through  the  corporation.  In 
A'athan  v.  Tompkins'^  the  Supreme  Court  of  Alabama  said: 
"When  the  injurj-  is  to  the  shareholder  individually,  or  there 
is  a  real  contest  between  him  and  the  corporation  growing 
out  of  the  acts  of  a  majority  of  the  stockholders  in  conven- 
tion, and  in  excess  of  their  powers,  express  or  implied,  he  may 
maintain  a  suit  to  prevent  the  wrong  without  the  vain  and 
useless  ceremony  of  attempting  to  induce  the  same  majority 
to  sue  themselves.  A  dissenting  stockholder  may,  under 
such    circumstances,    enjoin    an   unauthorized    consolidation." 

The  stockholder  is  protecting  his  own  rights,  and  it  is  imma- 
terial whether  he  is  acting  in  good  faith  for  the  interests  of 
the  corporation.'  The  injunction  is  granted  to  restrain  the 
officers  and  managers  of  the  corporation  from  diverting  its 
funds,  but  it  is  necessary  to  make  the  corporation  a  party 
'  defendant.^  An  injunction  once  issued  restraining  an  at- 
tempted consolidation  wiU  not  be  dissolved  unless  it  is  estalv 
lished  by  proof   that   the   consolidation   agreement   has  been 

'  Hanna  v.  Cincinnati,  etc.  R.  Co.,  '  Central  R.  Co.  v.  Collins,  40  Ga. 

20  lud.  30  (1863).  617  (1861). 

'  Nathan  v.  Tompkins,  82  Ala.  437  *  Ridgway  Township  v.   Griswold, 

(1891),    (2    So.    Rep.    747).      Contra,  1  McCrary  (U.  S.),  151  (1878). 
however,    Mozley   v.    Alston,    1    Pldl. 
Ch.  790  (1S47). 
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cancelled.  Allegations  that  the  scheme  has  been  abandoned 
are  not  sufficient.^ 

An  injunction  against  an  attempted  consoHdation  will  not 
be  dissolved  upon  an  answer  which  fails  to  allege  the  consent 
of  the  plaintiff,  where  the  unanimous  consent  of  the  stock- 
holders is  essential  to  consolidation.^ 

§  49.  Laches  of  Stockholders.  —  Laches  in  bringing  suit 
will  preclude  a  dissenting  stockholder  from  enjoining  a  con- 
soHdation. He  cannot  look  to  equity,  but  must  content  him- 
self with  some  other  form  of  remedy.^    Reasonable  haste  is, 


^  Nathan  v,  Tompkins,  82  Ala.  446 
(1886),  (2  So.  Rep.  747):  "The 
answers  do  not  aver  that  the  resolu- 
tions have  been  rescinded,  or  any 
attempt  made  to  rescind  them,  or 
any  official  declaration  of  the  aban- 
donment. The  resolutions  remain  in 
force  on  the  minutes,  so  far  as  the 
majority  could  impart  vitality.  In 
view  of  the  character  of  the  resolu- 
tions, —  that  the  consolidation  '  do 
now  take  place/  and  be  fully  carried 
into  effect,  —  a  secret,  uncommuni- 
cated  intention  to  abandon,  resting 
in  the  minds  of  the  majority  as  in- 
dividuals, does  not  meet  the  require- 
ments of  equity." 

In  Blatchford  v.  Ross,  54  Barb. 
(N.  Y.)  42  (1869),  it  was  held  that  an 
injunction  restraining  the  consum- 
mation of  the  consolidation  of  two 
corporations  would  not  be  extended 
to  prevent  the  use  by  the  consolidated 
company  of  property  delivered  before 
the  injunction  was  applied  for,  but 
would  be  continued  to  prevent  the 
delivery  of  any  more  property  and 
the  taking  of  any  steps  to  enforce 
consolidation  upon  unwilling  stock- 
holders. 

2  Botts  V.  Simpsonville,  etc.  Turn- 
pike Road  Co.,  88  Ky.  54  (1888), 
(10  S.  W.  Rep.  134,  2  L.  R.  A. 
594). 

^  Chapman  -v.  Mad  River,  etc.  R. 
Co.,  6  Ohio  St.  120  (1856);  Inter- 
national, etc.  R.  Co.  V.  Bremond,  53 
Tex.  96  (1880). 


In  Beling  v.  American  Tobacco 
Co.  (N.  J.  1907),  65  Atl.  Rep.  725, 
where,  after  a  consohdation  had  been 
effected,  the  consolidated  corporation 
carried  on  the  business  of  the  con- 
stituent companies,  sold  and  ex- 
changed some  of  their  assets  and 
commingled  the  proceeds  with  other 
funds  it  was  held  that  a  stockholder 
in  a  constituent  corporation  who 
made  no  objection  for  six  months 
while  the  business  was  carried  on 
and  whose  assignee  had  recei\'ed 
notice  of  the  meeting  at  which  the 
merger  agreement  was  acted  upon, 
was  not  entitled  to  ix  decree  in  eq- 
uity vacating  the  merger  agreement. 
The  Court  said  (p.  729):  "The  com- 
plainant argues  with  great  force  that 
the  negligence  or  laches  of  his  prede- 
cessor in  title  cannot,  upon  any 
legal  or  equitable  principles,  be  ex- 
tended so  far  as  to  forfeit  his  rights. 
Granting  the  general  proposition  to 
be  as  claimed  by  him,  yet  the  com- 
plete answer  is  that  the  refusal  to 
grant  his  decree  does  not  work  any 
forfeiture  of  his  rights,  but  simply 
has  its  weight,  in  connection  with 
other  circumstances,  in  debarring  him 
from  the  special  and  extraordinary 
relief  which  he  is  asking." 

In  Dana  v.  American  Tobacco 
(N.  J.  1907),  65  Atl.  Rep.  730,  the 
court  held  another  stockholder  who 
complained  of  the  same  consolida- 
tion as  in  the  Beling  case,  supra,  also 
guilty  of  laches  on  account  of  some 
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however,  sufficient.^  Acquiescence  for  an  extended  period, 
during  which  time  the  interests  of  third  persons  have  inter- 
vened, may  itself  constitute  laches  and  prevent  a  stockholder 
from  attacking  a  consolidation  even  on  the  ground  of  fraud. ^ 
§  50.  Can  a  Majority  effect  Consolidation  upon  giving  Secur- 
ity to  Dissenting  Stockholders  ?  —  It  was  held  by  the  Supreme 
Court  of  Pennsylvania  in  an  early  case  that  a  consolida- 
tion might  be  effected  by  the  action  of  a  majority  of  the 
stockholders  of  the  consolidating  corporations,  provided  dis- 
senting stockholders  were  secured  from  loss  and  their  stock 


eight  weeks  delay,  placing  its  decision 
principally  upon  the  ground  that 
"the  injury  and  disturbance  to  busi- 
ness affairs  is  too  great  and  serious 
as  compared  to  the  benefit  to  be  de- 
rived therefrom  by  the  complainant 
to  justify  that  extraordinary  remedy." 

See  also  Tanner  v.  Lindell  R.  Co., 
180  Mo.  1  (1904),  (79  S.  W.  Rep.  155). 
It  is  apparent  from  the  decisions 
in  these  recent  New  Jersey  cases  that 
a  stockholder  who  seeks  equitable  relief 
in  case  of  an  unauthorized  consolida- 
tion must  act  with  extreme  prompti- 
tude in  that  State.  The  doctrine, 
however,  that  great  weight  should  be 
given  to  the  fact  that  the  unauthor- 
ized consolidation  has  been  consum- 
mated and  business  commenced  is  not 
without  danger.  It  seems  to  offer  an 
inducement  to  hurried  action  when 
rights  are  doubtful. 

^  Mills  V.  Central  R.  Co.,  41  N.  J. 
Eq.  1  (1886),  (2  Atl.  Rep.  453). 

^  Bell  V.  Pennsylvania  R.  Co.  (N.  J. 
1887),  10  Atl.  Rep.  741  (1887).  In 
this  case  there  was  five  years  delay. 

When  a  stockholder  fails  for  two 
years  to  bring  suit  to  annul  a  con- 
solidation and  the  rights  of  third 
persons  have  intervened  a  court  of 
equity  will  not  interfere. 

Spencer     \k     Seaboard     Air     Line 


R.    Co.,    137    N. 
S.  E.  Rep.  96). 
This    section 
proval  in  Hill  v. 


C.     107    (1904),    (49 

is    quoted    with    ap- 
Atlantic,  etc.  R.  Co., 
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143  N.  C.  562  (1906),  (55  S.  E.  Rep. 
854). 

In  Rabe  v.  Dunlap,  51  N.  J.  Eq.  40 
(1893),  (25  Atl.  Rep.  959),  it  was  held 
that  where  a  corporation  chartered 
prior  to  the  passage  of  the  consolida- 
tion act,  consolidated  with  other 
corporations  for  the  purpose  of  carry- 
ing on  a  business  essentially  different 
from  that  for  which  it  was  organized, 
equity  might  protect  the  non-assenting 
stockholders,  if  application  were  made 
promptly ;  but  that  equity  would  not 
dissolve  the  consolidated  company, 
and  return,  free  from  all  liens,  the 
property  contributed  by  the  corpora- 
tion in  which  com^plainants  were 
stockholders  where  for  three  years 
they  had  neglected  to  ask  the  aid 
of  equity,  and  had  stood  quietly  by 
while  the  consolidated  corporation 
had  incurred  liabilities  and  the  rights 
of  third  persons  had  intervened. 

In  Douglass  v.  Concord,  etc.  R. 
Co.,  72  N.  H.  26  (1903),  (54  Atl.  Rep. 
883),  where  the  certificate  for  a  non- 
dividend  paying  stock  had,  without 
the  owner's  knowledge,  remained 
in  the  name  of  her  agent  for  twenty- 
seven  years,  when  she  examined  it 
and  then  learned  for  the  first  time 
that  the  corporation  had  been  merged 
with  another  nine  years  before, 
it  was  held  that  as  no  one  had  acquired 
rights  or  changed  his  position  by 
reasons  of  her  non-action  she  had 
not  lost  her  right  to  relief  by  laches. 
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taken  at  an  appraisal,  although  no  statutory  provision  sanc- 
tioned such  course  nor  removed  the  necessity  for  unanimous 
consent.' 

Wliile  this  decision  has  been  referred  to  apparently  with 
approval  in  other  cases,  it  is  opposed  to  the  weight  of  author- 
ity and  contravenes  fundamental  principles.  It  is  not  within 
the  power  of  courts  of  law  or  of  equity,  in  the  absence  of  special 
statutory  authority  authorizing  the  exercise  of  the  power  of 
eminent  domain  with  respect  to  quasi-public  corporations, 
to  decree  that  the  stock  of  dissenting  stockholders  shall  be 
taken  for  the  purpose  of  quieting  opposition.^ 

The  language  of  Lord  Eldon  in  granting  an  injunction  against 
an  unauthorized  extension  of  the  business  of  a  voluntary  asso- 
ciation at  the  suit  of  a  dissenting  member,  although  it  was 


^  Lauman  v.  Lebanon  Valley  R. 
Co.,  30  Pa.  St.  42  (1852),  (72  Am. 
Dec.  664).  See  also  State  v.  Bailey, 
16  Ind.  46  (1S61),  (79  Am.  Dec.  410). 

The  decision  in  the  Pennsylvania 
case  seems  still  to  be  the  law  of  that 
State.  In  Barnett  i.  Philadeli^hia 
Market  Co.,  218  Pa.  649  (1907), 
(67  Atl.  Rep.  912),  the  Court 
said:  "The  act  .  .  .  authorizes 
consolidation,  but  does  not  take 
away  the  right  of  a  stockholder  to 
refuse  to  surrender  his  stock  for  that 
in  a  new  corporation  or  to  take  any- 
thing less  for  it  than  its  actual  value, 
if  this  company  is  to  be  practically 
dissolved.  This  is  all  the  decree 
secures  to  the  appellees,  and  to  it 
they  were  entitled.  Lauman  v. 
Lebanon  Valley  R.  Co.,  30  Pa.  42 
(1852).  A  dissatisfied  stockholder 
voting  against  consolidation  ■ 'may  ' 
ha\-e  his  damages  and  the  value  of 
his  stock  ascertained  and  payment 
of  the  same  secured  in  the  mode 
pointed  out  in  that  act,  but  this 
remedy  is  not  his  only  one.  He  may 
adopt  it  if  he  prefers  it,  but  he  is  not 
required  to  do  so.  The  protection 
given  the  stockholder  in  Lauman  v. 
Lebanon  R.  Co.  is  still  to  be  found  in 
chancery,    assuring   him    actual    pay- 


ment for  his  stock,  if  he  is  compelled 
to  part  with  it." 

In  McVicker  v.  Ross,  55  Barb. 
(N.  Y.)  247  (1-869),  it  was  held,  in  the 
case  of  a  consolidation  of  two  joint 
stock  companies,  that  although  a  dis- 
senting shareholder  was  not  obliged 
to  surrender  his  interests  to  remain- 
ing associates  at  an  estimated  valu- 
ation, but  had  the  right  to  have  the 
valuation  actually  ascertained  by 
a  sale,  in  the  ordinary  manner  of 
closing  up  partnerships  where  there 
is  no  express  stipulation ;  yet  that 
where  the  amount  of  dissenting  stock 
was  inconsiderable  in  comparison  with 
the  stock  whose  owners  had  acqui- 
esced in  the  agreement  of  consolida- 
tion, the  court  would  order  the  con- 
solidated company  to  give  a  bond 
conditioned  that  upon  final  judgment 
all  the  property  transferred  should, 
if  required,  be  delivered  into  the  cus- 
tody of  the  Court  for  the  protection 
of  all  the  shareholders. 

2  Mills  V.  Central  R.  Co.,  41  N.  J. 
Eq.  1  (1886),  (2  Atl.  Rep.  453); 
Black  V.  Delaware,  etc.  Canal  Co.,  22 
N.  J.  Eq.  406  (1871);  Mowrey  v. 
Indianapolis,  etc.  R.  Co.,  4  Biss. 
(U.  S.)  84  (1866). 
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proposed  to  indemnify  him,  is  appropriate:  ''  The  right  of  a 
partner  is  to  hold  to  the  specific  purposes  his  partners  while 
the  partnership  continues,  and  not  to  rest  upon  indemnities 
with  respect  to  what  he  has  not  proposed  to  engage  in."  ^ 

§  51.  The  Right  to  condemn  Stock.  — The  legislature  has 
power  to  authorize  the  consolidation  of  railroad  and  other 
quasi-p-ablic  corporations,  without  the  unanimous  consent  of 
their  stockholders,  when  it  makes  provision  for  appraising  and 
paying  for  the  stock  of  dissenting  stockholders.  This  power 
is  entirely  unaffected  by  the  constitutional  prohibition  against 
impairing  the  obligations  of  contracts  and  is  based  upon  the 
sovereign  power  of  eminent  domain.  Corporate  shares,  as 
well  as  all  other  property,  are  subject  to  the  paramount  neces- 
sities of  the  State  for  the  promotion  of  pubhc  interests.^  Ac- 
cordingly, in  exceptional  instances,  statutes  have  been  passed,^ 


*  Natusch  V.  Irving,  2  Cooper  Ch. 
358  (1S24).  See  also  Stevens  v.  Rut- 
land, etc.  R.  Co.,  29  Vt.  545  (1851). 

2  In  Spencer  v.  Seaboard  Air  Line 
R.  Co.,  137  N.  C.  107  (1904),  (49  S.  E. 
Rep.  OC)),  the  Court  said  (p.  121): 
"The  legislature  in  the  exercise  of  its 
power  confers  upon  a  majority  of  the 
stockholders  the  power  to  consoli- 
date with  the  other  constituent  com- 
panies and  accept  in  consideration 
therefor  such  number  of  shares  in 
the  new  or  consolidated  corporation 
as  may  be  agreed  upon.  Tliis  can  be 
done  only  with  the  consent  of  the 
legislature.  The  legislature  having 
decided  that  such  consolidation  was 
promotive  of  the  public  welfare, 
recognized  that  it  had  no  power  to 
compel  a  dissenting  stockholder  to 
accept  stock  in  the  new  corporation. 
Therefore,  in  the  exercise  of  the  right 
of  eminent  domain  it  empowers  the 
corporation  to  condemn  the  stock  of 
such  dissenting  stockholder  when  it 
cannot  otherwise  be  acquired."  (Cit- 
ing this  work.) 

(p.  125)  "We  are  of  the  opinion 
that  the  legislature  had  the  power 
to  confer  on  the  corporation  the 
right     to     condemn     the     dissenting 
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stock,  and  that  upon  a,  reasonable 
interpretation  of  the  statute  it  has 
done  so.  We  find  no  valid  objection 
to  the  mode  prescribed  for  ascertain- 
ing the  value  of  the  stock ;  it  is 
expressly  provided  that  the  value  so 
assessed  must  be  paid  before  the 
stock  is  transferred.  It  would  seem 
that  the  mode  prescribed  is  exclusive 
and  must  be  pursued." 

In  Black  i\  Delaware,  etc.  Canal 
Co.,  24  N.  J.  Eq.  469  (1873),  it  was 
held  that  in  the  exercise  of  the  right 
of  eminent  domain  the  legislature 
miight  authorize  shares  in  corpora- 
tions and  corporate  franchise  to  be 
taken  for  public  purposes  upon  just 
compensation,  and  that  the  legisla- 
ture might,  when  public  necessity 
required  it,  grant  authority  to  con- 
solidate or  lease,  if  It  provided  just 
compensation  for  the  shares  of  such 
stockholders  as  dissented,  and  that 
the  act  in  question  did  provide  com- 
pensation for  unwilling  stockholders, 
before  their  property  was  taken. 

See  also  an  article  entitkMl  "Cor- 
porate Shares  and  Eminent  Domain,'' 
by  Leonard  M.  Daggett,  published  in 
Yale  Law  Journal,  May,  ISOfl. 

^  The  statute  under  consideration 
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for  the  promotion  of  railroad  and  similar  consolidations,  pro- 
viding, under  varying  conditions,  that  the  stock  of  dissenting 
minority  stockholders  may  be  appraised  and  condemned, 
and  such  statutes  have  been  held  to  be  constitutional.'  Stat- 
utes of  this  character  are,  however,  strictly  construed,  and 
it  has  been  held  that  authority  to  condemn  the  shares  of  dis- 
sentient stockholders  for  the  purposes  of  consolidation  does 
not  warrant  the  taking  of  such  shares  for  the  purposes  of  a 
lease. ^ 

These  statutes  must  be  distinguished  from  the  provisions 
in  modern  consolidation  acts  authorizing  as  a  condition  of 
consolidation  an  appraisal  of,  and  payment  for,  the  stock  of 
objecting  stockholders.'  It  is  not  the  purpose  of  these  pro- 
visions to  authorize  the  condemnation  of  stock  in  order  to 
quiet  opposition.  Consolidation  statutes  containing  them  do 
not  require  unanimous  stockholders'  consent  nor  can  such 
provisions  be  made  available  to  obtain  the  required  consent. 
Their  design  is  to  afford  the  dissenting  stockholder  an  addi- 
tional remedy,  —  to  give  him  the  privilege  of  selling  out  in- 
stead of  embarking  in  the  new  enterprise. 


in  Black  v.  Delaware,  etc.  Canal  Co., 
24  N.  J.  Eq.  469  (1873),  was  the  New 
Jersey  act  of  March  17,  1870.  See  also 
Illinois  Stat.  1897,  ch.  32,  authorizing 
the  exercise  of  the  right  of  eminent 
domain  in  aid  of  the  consolidation  of 
gas  companies.  Also  Connecticut  Gen. 
Stat.  (1902)  §§  3694,  3695,  providing 
for  the  condemnation  of  minority 
stock  interests  in  railroad  and  other 
corporations  where  the  majority  of 
the  stock  is  held  by  a  railroad  com- 
pany, and  a  court  finds  that  such 
action  will  be  for  the  public  interest. 


■  Mills  V.  Central  R.  Co.,  41  N.  J. 
Eq.  1  (1886),  (2  Atl.  Rep.  453). 

In  OfEeld  v.  New  York,  etc.  R.  Co., 
203  U.  S.  372  (1906),  (27  Sup.  Ct.  Rep. 
72),  affirming  78  Conn.  1  (1904),  (59 
Atl.  Rep.  510),  the  Connecticut 
statutes  referred  to  in  the  preceding 
note  were  held  to  be  constitutional 
and  valid,  —  the  taking  being  for  a 
public  use. 

2  Mills  V.  Central  R.  Co.,  41  N.  J. 
Eq.  1  (1886),  (2  Atl.  Rep.  453). 

^  See  '' Statutory  Provisions  for  Ap- 
praisal of  Stock,"  post,  §  57. 
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CHAPTER    V 


METHOD    OF    CONSOLIDATION 

§  52.   Formal    Statutory  Requisites. 

§  53.   When  Consolidation  is  effected. 

§  54.   Construction  of  Statutes  prescribing  Mode  of  Consolidation. 

§  55.   What  Statutory  Provisions  Conditions  Precedent. 

§  56.   Wliat  Statutory  ProWsions  not  Conditions  Precedent. 

§  57.   Statutory  Provisions  for  Appraisal  of  Stock. 

§  52.  Formal  Statutory  Requisites.  —  Although,  as  ah'eady 
noted,  it  has  been  held  that  the  consolidation  of  corporations 
may  be  effected  by  the  direct  act  of  the  legislature,  without 
any  antecedent  action  on  the  part  of  the  corporations,'  such 
legislative  power,  if  existent,  is  seldom  exercised.  Nearly  all 
the  States,  however,  authorize  the  consolidation  of  corpora- 
tions of  their  own  volition  and  many  have  enacted  general 
statutes  designating  the  steps  necessary  to  bring  about  that 
result.^     These  statutes,   while  varying  in   detail,   are  similar 


'  Bishop  V.  Brainerd,  28  Conn.  289 
(1859). 

■^Alabama.  Code  1896,  ch.  28, 
§  1166  (as  amended  by  acts  1900- 
1901,  p.  2,37):  Directors  of  railroad 
companies  consolidating  enter  into 
an  agreement  under  corporate  seal  for 
consolidation,  prescribing  the  terms 
and  conditions  thereof,  etc.  Agree- 
ment must  be  submitted  to  separate 
stocljholders'  meetings  and  must  be 
sanctioned  by  a  vote  of  at  least  two- 
thirds  in  amount  of  the  stockholders 
present. 

<3en.  Laws  1903,  No,  117,  §  2, 
prescribe  method  of  consolidating  cor- 
porations other  tlian  railroads. 

Ariznnti.  R.  S.  1901,  par.  864  : 
In  consolidation  of  railroad  companies 
agreement  "  upon  such  terms  as  di- 
rectors of  res]>cotivc  companies  may 
agree  upon"  must  be  submitted  to 
stockholders  of  the  respccti\'e  cor- 
porations representing  three-fovrths  of 
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the  subscribed  capital  stock  and  must 
be  ratified  and  confirmed  by  such 
stockholders. 

Arkansas.  Kirby's  Digest,  1904, 
§  6736:  To  effect  consolidation,  con- 
tract, fixing  term.s  and  conditions, 
must  be  assented  to  by  two-thirds  in 
interest  of  all  the  issued  capital  stock 
of  the  companies  proposing  to  con- 
solidate, at  a  stockholders'  meeting 
regularly  called  for  the  purpose. 

California.  Pom.  Code  1901,  §  473 : 
Method  of  consolidating  railroads 
same  as  Arizona,  ante  Code  ISSO, 
§  361  :  Consolidation  of  mining  coni- 
panies  requires  consent  of  holders  of 
two-Oiirds  of  capital  stock. 

Colorado.  ^lills  Anno.  Stat.  1S91, 
§  605,  authorizes  consolidation  of  rail- 
TOi\i\  companies  under  certain  con- 
ditions by  majoritij  vote,  and  §  625 
requires  a  two-thirds  ^-ote  —  appli- 
cable to  consolidation  under  different 
statutes. 
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in  their  general  nature,  and  the  process  of  consolidation  as 
prescribed  in  most  of  them  may  be  outlined  as  follows: 


Consolidation  of  business  corpora- 
tions requires  vote  of  three-fourths  of 
stock,  ib.  §  628. 

Connecticut.  G.  S.  1902,  §§  3675, 
3676 :  Directors  of  railroad  com- 
panies enter  into  joint  agreement 
prescribing  terms  and  conditions  of 
consolidation.  Agreement  must  be 
submitted  to  stockholders  of  each 
company  at  a  special  meeting  thereof, 
called  separately  for  the  purpose,  and 
if  two-thirds  of  all  the  votes  of  all  the 
stockholders  are  for  the  adoption  of 
the  agreement,  the  companies  may 
consoUdate.  P.  A.  1903,  ch.  194, 
§§  76,  77,  prescribes  a  similar  method 
for  consolidation  of  business  corpora- 
tions. 

Delaware.  Laws  1899  (Corp.  Law), 
§  54  :  Directors,  or  majority  of  them, 
enter  into  an  agreement  under  the 
corporate  seal  of  respective  corpora- 
tions prescribing  terms  and  condi- 
tions. The  written  consent  of  the 
owners  of  at  least  two-thirds  of  the 
capital  stock  of  each  corporation  is 
necessary  to  the  validity  and  adop- 
tion of  the  agreement. 

Gen.  Corp.  Law,  1903,  §  59  : 
Directors,  or  majority  of  them,  enter 
into  an  agreement  under  corpo- 
rate seals  of  respective  corporations. 
Agreement  submitted  to  stockholders 
of  each  corporation  at  a  meeting 
called  separately  for  the  purpose, 
and  must  be  ratified  by  two-thirds 
in  amount  of  the   capital  stock. 

Idaho.  Laws  1901,  p.  214  :  Arti- 
cles stating  terms  of  consolidation 
must  be  approved  by  each  corporation 
by  a  vote  of  the  stockholders  owning 
a  majority  of  the  stock  (Applies  to 
Laws   1901,    "Consolidation"). 

R.  S.  1887,  §  2673  :  No  amalgama- 
tion or  consolidation  can  take  place 
without  the  written  consent  of  the 
holders  of  three-fourths  in  value  of  all 
the  stock  in  each  corporation. 


Illinois.  R.  S.  1901,  §  39,  p.  1376: 
Terms  of  consolidation  must  be  ap- 
proved by  stockholders  owning  not 
less  than  two-thirds  in  amount  of  the 
capital  stock  of  each  corporation. 

Indiana.  R.  S.  1901  (Burns'), 
§  5257 :  Consolidation  may  be  upon 
such  terms  as  corporations  may 
mutually  agree  upon  in  accordance 
with  the  laws  of  the  adjoining  State 
with  whose  road  or  roads  connections 
are  formed. 

Iowa.  Code  1897,  §2036:  Consoli- 
dation must  be  made  with  the  con- 
sent of  three-fourths  in  interest  of  all 
the  stockholders  upon  such  terms  as 
may  be  agreed  upon. 

Kansas.  G.  S.  1905,  ch.  84,  §  6325: 
Companies  contract,  fixing  terms, 
which  must  be  ratified  and  approved 
by  holders  of  two-thirds  of  all  the 
stock  of  each  company,  either  at  a 
meeting  of  the  stockholders  called 
for  the  purpose  or  by  approval  in 
writing. 

Kentucky.  Stat.  1903,  ch.  32, 
§  555,  Art.  1 :  Directors  enter  into 
agreement  prescribing  terms  and  con- 
ditions, which  must  be  ratified  by 
the  owners  of  at  least  two-thirds  of 
the  capital  stock  of  each  corpora- 
tion. 

Louisiana.  R.  L.  vol.  2,  1904,  p. 
1485:  Terms  and  conditions  are 
agreed  upon  in  writing  by  corpora- 
tions and  must  be  approved  by  a 
majority,  or  such  u,  num.ber  as  may 
be  required  by  the  original  charters 
of  consolidating  companies. 

R.  L.  vol.  2,  1904,  p.  1486:  Only 
formalities  required  for  consolidation 
are  the  passage  of  a  resolution  to  con- 
solidate by  the  vote  of  three-fourths 
of  all  the  stockholders,  at  a  special 
meeting  called  for  the  purpose. 
Louisiana  statute  relating  to  consoli- 
dation of  business  corporations  (Act 
of  Dec.  12,  1874)  requires   the   assent 
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(1)  The  directors  of  the  corporatioas  proposing  to  consoh- 
date  enter  into  an  agreement  for  the  consohdation  thereof. 


of  the  owners  of  three-fifths  of  the 
stock. 

Maryland.  Pub.  Gen.  Laws  1904, 
Art.  23,  §  45:  Special  meeting  must 
be  called  for  the  purpose  of  consider- 
ing agreement  which  must  be  sanc- 
tioned by  the  holders  of  a  majority  of 
the  stock  of  the  companies. 

Michigan.  Public  Acts  1899,  p. 
450 :  Directors  enter  into  an  agree- 
ment under  corporate  seal  prescribing 
terms  and  conditions  and  mode  of 
carrying  same  into  effect.  Agreement 
must  be  submitted  to  the  stock- 
holders of  each  corporation  separately 
and  sanctioned  by  votes  of  majorities 
in  interest. 

Minnesota.  Rev.  Laws  1905,  ch. 
5S,  §  2S07:  Certificate  stating  terras 
of  consolidation  must  be  approved 
by  each  corporation  by  vote  of  stock- 
holders owning  a  majority  of  the 
stock  or  by  the  written  consent  of  a 
majority  of  the  stockholders  attached 
to  the  certificate. 

Mississippi.  Code  1906,  §  4089: 
Consolidation  is  had  by  the  consent 
of  the  railroad  commission  and  up(?n 
such  terms  as  the  companies  may 
agree  upon. 

Missouri.  Anno.  Stat.  1906,  § 
1059:  Railroad  companies  enter  into 
agreement  which  must  be  ratified 
and  approved  by  a  rnajority  in  in- 
terest of  all  the  stock  held  in  each 
company,  either  at  stockholders' 
meetings  or  by  a  certificate  signed 
by  such  majority  stockholders. 

Consolidation  of  business  corpora- 
tions requires  assent  of  three-fifths 
of  stockholders.  Anno.  Stat.  1906, 
§   1334. 

Montana.  C'vV\\  Code  1895,  vol.  2, 
§  911:  Agreement  for  consolidation 
of  railroad  companies,  entered  into 
under  corporate  seals,  signed  by  presi- 
dent and  secretaries,  containing  terms 
and  conditions,  must  be  appru\'ed  by 
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Stockholders  at  regular  or  special 
meeting  by  a  vote  of  holders  of  at 
least  three-fifths  in  amount  of  capital 
stock.  Consolidation  of  mining  com- 
panies re<iuires  consent  of  stock- 
holders holding  three-fifths  of  stock. 
Code,    §  527. 

Nebraska.  Comp.  Stat.  1905,  §§ 
2023,  2024:  Directors  enter  into  agree- 
ment stating  terms  and  conditions 
which  is  deemed  the  agreement  of 
the  corporations  when  it  has  been 
submitted  to  the  stockholders  of  each 
corporation  and  sanctioned  by  vote 
of  at  least  two-thirds  in  amount  of 
stock  represented. 

Nevada.  Cutting's  Comp.  Stat. 
(1861-90)  §  1011:  Manner  of  con- 
solidation of  railroad  companies  de- 
termined by  directors.  No  amalga- 
mation can  take  place  without  the 
written  consent  of  three-fourths  of 
stockholders  in  interest  of  eacli 
company. 

lb.  §  1075:  "All  and  any  corpora- 
tions" may  consolidate  upon  the 
written  consent  or  request  of  the 
holders  of  three-fourths  of  the  stock 
upon  terms  agreed  upon  by  directors 
or  trustees. 

New  Jersey.  Gen.  Corp.  Act  1S96, 
§  105,  subdiv.  11:  Agreement  for 
consolidation  of  business  corporations 
must  be  submitted  to  stockholders, 
and  vote  of  two-thirds  of  stock  of 
each  company  is  necessary  for  its 
adoption. 

New  Mexico.  Comp.  Laws  1897, 
§  3847 :  Consolidation  agreement 
must  be  ratified  in  writing  by  stock- 
holders of  respective  corporations 
representing  three-fourths  of  the  sub- 
scribed capital  stock.  (Applies  to 
consolidation  authorized  in  that 
section.) 

lb.  §  3893:  Stockholders  agree 
upon  terms  and  conditions,  and  sub- 
mit   them    to    stockholders    of    each 
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prescribing   the   terms    and    conditions    of    consolidation;    the 
mode  of  carrying  the  same  into  effect,  the  name  of  the  new 


company  at  a  meeting  called  sepa- 
rately for  that  purpose.  A  vote  by 
ballot  taken,  and  if  two-thirds  of  all 
the  \'otes  of  all  the  stockholders  shall 
be  for  the  adoption  of  the  agreement, 
companies  are  consolidated.  (Ap- 
plies to  lb.  §  3S92.) 

New-  York.  Birdseye's  Rev,  Stat, 
vol.  3,  p.  2962  (Railroad  Law,  §  71): 
Form  of  consolidation  substantially 
that  stated  in  text.  Approval  of 
stockholders  owning  two-thirds  of 
stock  of  each  corporation  is  necessary. 
Business  Corp.  Law,  §  9,  contains 
similar  provisions. 

North  Dakota.  Rev.  Codes  1905, 
§  4273:  Articles  stating  the  terms  of 
consolidation  must  be  approved  by 
each  corporation  by  a,  vote  of  the 
stockholders  owning  a  majority  of  the 
stock,  at  a  meeting  called  for  the 
purpose. 

Oklahoma,  Rev.  Stat.  1903,  vol.  1, 
p.  360,  §  99:  Articles  stating  the 
terms  of  consolidation  must  be  ap- 
proved by  a  vote  of  stockholders 
holding  a  m.ajority  of  the  stock  at 
annual  or  special  meeting,  or  by  con- 
sent of  such  stockholders  in  writ- 
ing. 

Ohio.  Bates'  Anno.  Stat.  1787- 
1902,  §  3381 :  Directors  enter  into 
joint  agreement  under  corporate  seal 
prescribing  terms,  conditions,  etc., 
which  must  be  submitted  to  stock- 
holders of  each  company  at  meeting 
called  for  the  purpose;  vote  by 
ballot,  and  if  two-thirds  of  all  the 
votes  cast  at  meeting  be  for  adoption, 
the  companies  may  consolidate. 

Pennsylvania.  Bright,  Pur.  Dig., 
1894,  §  108,  p.  1801:  Directors  agree 
jointly  under  corporate  seal  of  each 
corporation,  and  prescribe  terms  and 
conditions.  Agreement  is  submitted 
to  stockholders  of  each  corporation 
at  a  meeting  called  separately;  vote 
by  ballot,  and  if  a  m,ajority  of  all  the 


votes  cast  at  each  of  such  meetings 
shall  be  in  favor  of  the  agreement, 
companies  may  consolidate.  (Ap- 
plies to  p.  1801,  §  107,  "Consohda- 
tion.") 

lb.  §  115,  p.  1803:  Directors  agree 
jointly,  prescribe  terras,  etc.  Meet- 
ing of  each  corporation  called  sepa- 
rately. Agreement  submitted  to 
stockholders;  vote  by  ballot.  Two- 
thirds  of  all  votes  of  stockholders 
required.  (Applies  to  ib.  §  114,  p. 
1803). 

See  also  ib.  §  126,  p.  1805;  §  182, 
p.  1814. 

South  Carolina.  Code  1902,  vol.  1, 
§  2051 :  Directors  enter  into  joint 
agreement  prescribing  terms,  condi- 
tions, etc.  Agreement  is  submitted 
to  stockholders  of  each  corporation 
at  a  meeting  thereof  called  separately 
for  that  purpose.  Vote  by  ballot. 
Majority  of  votes  of  all  the  stock- 
holders is  required. 

South  Dakota.  Anno.  Stat.  1901, 
§  3906 :  Terms  and  conditions  agreed 
upon  by  directors,  but  must  be  ratified 
and  approved  by  persons  holding  or 
representing  a  ynnjority  in  amount  of 
the  capital  stock  of  each  of  said 
companies,  at  annual  or  special  meet- 
ing or  by  approval  in  writing  of 
majority  in  interest  of  the  stock- 
holders of  each  company. 

Tennessee.  Code  1896,  §§  1523, 
1524:  Agreement  shall  be  in  writing 
and  set  forth  the  terms  and  condi- 
tions. Must  be  approved  by  a  ma- 
jority of  the  stockholders  of  each  of 
the  consolidating  companies  at  a 
regular  meeting.  (Applies  to  §  1522, 
Code  1896,  "ConsoUdation.") 

§  1533:  Agreement  must  be  ap- 
proved by  majority  of  the  stock- 
holders of  each  of  the  consolidating 
railroads.  (Applies  to  §  1532,  Code 
1896,  "Consolidation.") 

Utah.      Laws   1901,  eh.  26,  p.   20, 
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corporation,  the  number  and  names  of  the  directors  and  other 
officers,  the  number  and  par  value  of  the  shares  of  the  capital 
stock,  and  the  manner  of  converting  the  capital  stock  of  the 
constituent  companies  into  that  of  the  consolidated  corpora- 
tion, with  such  other  details  as  they  may  deem  necessary  to 
perfect  the  new  organization  and  the  consolidation  of  the 
companies. 


§  6 :  Agreement  must  specify  whether 
there  shall  be  a  merger  of  one  or 
more  companies  into  another  with- 
out creation  of  new  company  or  a 
consolidation  forming  a  new  consoli- 
dated corporation.  Agreement  must 
be  ratified  by  stockholders  of  domestic 
corporation  and  also  by  stockholders 
of  any  foreign  corporation  consolidat- 
ing, in  the  m.anner  prescribed  by  the 
laws  of  the  jurisdiction  where  such 
corporation  was  organized.  Two- 
thirds  vote  required  for  consolidation 
of  business  corporations,  R.  S.  1898, 
§340. 

Virginia.  Code  1904,  Tit.  17,  ch. 
46a,  §  llOSe  (41):  Joint  agreement 
of  boards  of  directors  of  several  cor- 
porations prescribing  the  terms  and 
conditions  is  adopted  by  a  vote  of  a 
majority  of  the  stockholders  of  each 
merging  corporation.  The  vote  and 
agreement  must  then  be  certified  to 
the  State  Corporation  Commission 
which  decides  whether  certificate  of 
incorporation  shall  issue. 

Washington.  Ballinger's  Anno. 
Code  and  Stat.  1897,  §  4304:  Articles 
stating  terms  of  consolidation  must 
be  appro\ed  by  each  corporation  by 
a  vote  of  the  stockholders  owning  a 
majority  of  the  stock,  at  annual  or 
special  meeting,  or  by  consent  in 
writing  of  such  stockholders  annexed 
to  such  articles. 

West  Virginia.  Code  1906,  §  2346: 
Where  two  or  more  railroad  corpora- 
tions incorporated  under  laws  of  this 
State  are  located  or  surveyed  along 
the  same  line,  boards  of  directors 
may,  with  the  consent  of  a  majority 
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of  the  stockholders  of  each  corpora- 
tion, merge  or  consolidate. 

In  case  of  consolidation  of  foreign 
and  domestic  corporation,  agreement 
between  the  directors  of  the  different 
companies  must  be  ratified  by  two- 
thirds  of  the  votes  of  stockholders  of 
each  company. 

See  also  Acts  1901,  as  amended, 
p.  236,  ch.  108,  amending  and  re- 
enacting  §  53,  ch.  54,  of  Code  concern- 
ing consolidation  of  railroads. 

Under  this  statute  approval  of 
majority  of  stockholders  of  merging 
corporations  is  required. 

Wisconsin.  Sanborn's  Stat.  Supp. 
(1899-1906)  vol.  3,  ch.  87,  §  1833: 
Articles  stating  the  terms  of  consoli- 
dation .must  be  approved  by  each 
corporation  by  a  vote  of  the  stock- 
holders holding  a  majority  of  the  stock 
at  annual  or  special  meetings  or  by 
the  consent  in  writing  of  such  stock- 
holders. 

Wyoming.  R.  S.  1899,  §  3202: 
Trustees  of  corporations  enter  into 
agreement  under  corporate  seal  of 
each,  prescribing  the  terms  and  con- 
ditions thereof,  etc.,  and  all  the  stock- 
holders in  either  of  such  corporations 
must  ratify.  (Applies  to  (A)  in  1S99 
"Consolidation  Act  ") 

§  3206 :  Trustees  or  directors  agree 
upon  terms  and  conditions  which 
must  be  ratified  and  approved  by  a 
majority  in  amount  of  the  capital 
stock  of  each  of  companies  at  annual 
or  special  naeeting  or  by  approval  in 
writing  by  a  majority  in  interest  of 
such  stockholders.  (Applies  to  (B) 
in  1899  "Consolidation  Act.") 


CHAP.  V]  METHOD   OF   CONSOLIDATION  §  52 

(2)  The  agreement  of  the  directors  is  next  submitted  to  the 
stockholders  of  each  of  the  companies  at  a  meeting  thereof 
called  for  the  purpose  of  taking  the  same  into  consideration, 
after  due  notice  to  the  respective  stockholders. 

(3)  At  the  stockholders'  meeting  the  agreement  is  con- 
sidered and  a  vote  by  ballot  taken  for  its  adoption  or  rejec- 
tion. If  the  prescribed  proportion  of  the  stock  of  each  com- 
pany is  voted  for  the  adoption  of  the  agreement,  then  that 
fact  is  duly  certified  to,  and  the  agreement,  or  a  certified  copy 
thereof,  is  filed  in  the  office  of  the  Secretary  of  State,  thus 
completing  the  consofidation. 

In  some  of  the  States,  as  will  be  observed,  the  written  con- 
sent of  a  majority  or  other  proportion  of  the  stockholders 
is  required  instead  of  their  votes  at  stockholders'  meetings. 
These  statutes  treat  consolidation  as  being  effected  by  the  act 
of  the  directors,  which  the  stockholders  may  approve  by  their 
individual  assents  as  well  as  by  their  votes. 

Where  the  act  authorizing  consolidation  uses  general  lan- 
guage and  does  not  clearly  designate  the  means  by  which  the 
result  is  to  be  obtained,  the  method  of  consolidation  is  to  be 
determined  by  the  contracting  corporations.' 

Statutes  of  some  of  the  States  authorizing  the  consolidation 
of  corporations  provide  that  they  "  may  consolidate  their 
capital  stock"  and  under  such  a  statute  it  was  said,  in  a  New 
Jersey  case,  that  the  purchase  by  one  corporation  of  substan- 
tially the  entire  capital  stock  of  another  for  the  purpose  of 
consolidation,  followed  by  practical  consolidation,  would  be 
held  in  equity  to  be  a  consolidation  in  accordance  with  the 
statute.^ 

As  a  general  rule,  the  duration  of  the  consolidated  corpora- 
tion may  be  fixed  in  the  agreement  for  consolidation,  and  the 

'  Dimpfel  v.   Ohio,   etc.   R.   Co.,   9  authority  referred  to,  for  the  purpose 

Biss.    (U.  S.)     127    (1879),     (8     Rep.  of  consolidation,  and  the  consequent 

641).  actual,  practical  and  absolute  consoli- 

2  Williamson  v.  New  Jersey  South-  dation,   completely  recognized  in  all 

em  R.  Co.,  26  N.  J.  Eq.  401   (1875):  things,  will  be  held  in  equity  to  be  a 

"  In  fact,  the  consolidation  was  actual  consolidation  in  accordance  with  the 

and    complete    in    all    respects.     The  powers  of  the  Acts.     If  the  proceed- 

purchase    and    sale    and    delivery    of  ings  are  lacking  it  is  not  in  substance 

the  stock  (sixteen-seventeenths  of  the  but  in  form  merely ;  the  consolidation 

whole),   by  virtue  of  the  legislative  has  been  fully  acquiesced  in." 
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period  is  not  restricted  by  the  life  of  any  of  the  constituent 
companies.' 

§  53.  When  Consolidation  is  effected.  — •  As  the  steps  pointed 
out  by  the  consolidation  statute  must  be  taken,  in  addition 
to  the  execution  of  the  agreement,  to  make  a  consolidation 
effectual,  an  agreement  to  consolidate  does  not  work  a  con- 
solidation. The  status  of  the  companies  is  not  affected  until 
the  consohdation  is  completed.^  The  precise  time  when  that 
result  takes  place  is  generally  prescribed  by  the  statute,  and 
it  is  usually  provided  that  the  corporations  shall  be  consoli- 
dated upon  filing  the  agreement  of  consolidation  in  the  office 
of  the  Secretary  of  State.  Under  such  a  statute  it  has  been 
held  that  corporations,  parties  to  an  agreement  to  consolidate, 
continue  in  the  full  enjoyment  of  their  franchises  and  may 
accept  subscriptions  to  their  capital  stock  until  the  agreement 
is  filed.' 

§  .54.  Construction  of  Statutes  prescribing  Mode  of  Con- 
solidation. —  Under  a  statute  authorizing  the  consolidation  of 
corporations,  upon  the  written  consent  of  three-fourths  in 
value  of  the  stock  of  such  corporations,  the  proportion  is 
based  upon  the  number  of  shares  issued  and  not  upon  the 
number  authorized;  *  and  under  the  same  statute  it  was  held 
that  the  fact  that  trustees  consented  as  the  legal  owners  of 
stock  did  not  affect  the  validity  of  a  consolidation.'' 

'  New  York  Central  etc.  R.  Co.  v.  '  Mansfield,  etc.  R.  Co.  v.  Brown, 

City  of  Yonkers,  103  N.  Y.  Supp.  252  26  Ohio  St.  223  (1S75).     In  McClure 

(1907).     See  also  Market  St.   R.  Co.  v.  Peoples  Freight  R.  Co.,  90  Pa.  St. 

V.   Hellman,  109   Cal.   571    (1895),  (42  269  (1879),  where  a  subscription  was 

Pac.  Rep.   225) ;     Rio  Grande  R.  Co.  made  after  the  agreement  for  consoli- 

V.  Telluride  Power,  etc.  Co.,  16  Utah  dation  had  been  signed,  but  before  it 

125  (1897),  (51  Pac.  Rep.  140).     And  was  filed  in  the  office  of  the  secretary 

see  post,   §  60,    "As  a    Ocneral  Rule,  of   the   Commonwealth,    it   was   held 

Effect  of  C nnsolidation  is   C'rratinn  of  that  the  filing  of  tlie  agreement  in  the 

New   Corporation   and   Dissolution   of  office  of  the  secretary  was  not  neces- 

Constituents."  sary  to  validate  the  subscription. 

2  Shrewsbury,  etc.  R.  C.j.  v.  Stour  »  Market  St.  R.  Co.  v.  Hellman,  109 

Valley  R.  Co.,  21  Eng.  L.  &  Eq.  628  Cal.  571  (1S!)5),  (42  Pac.  Rep.  225). 
(1853),  2  De  Gex,  M.  &  G.  866.  <•  Market  St.  R.  Co.  ■;..  Hellman,  109 

A  preliminary  plan  for  consohda-  Cal.  571  (1895),  (42  Pac.  Rep.  225). 
tion   cannot   vary   the   terms   of   the  It  has  also  been  held  in  a  suit  by  a 

certificate    of    consolidation    as    filed.  stockholder   to   enjoin   an   attempted 

State    1'.    Consolidated    Ga.s    Co.,    104  consolidation  that  the  record  of  stock- 

Md.  304  (1900),  (65  Atl.  Rep.  40).  holders  upon  the  stock  book  must  de- 
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Railway  companies  consolidating  under  the  Ohio  consolida- 
tion act,  may  agree  upon  the  number  and  amount  of  shares 
of  the  proposed  consolidated  company,  may  classify  such 
stock  into  "common"  and  "preferred,"  and  may  issue  a 
greater  or  less  number  of  shares  than  the  aggregate  of  the 
constituent  companies  in  order  to  secure  a  just  and  equi- 
table division  of  property  between  the  shareholders  of  such 
corporations.' 

A  statute  authorizing  the  directors,  with  the  assent  of  three- 
fifths  of  the  stockholders  of  the  original  corporations,  to  effect 
a  consolidation,  does  not  authorize  them  to  place  stock  of 
non-participating  stockholders  on  an  inferior  footing  to  their 
own  nor  to  transfer  the  rights  of  such  stockholders  to  a  third 
person  without  their  consent.^ 

A  statute  ^  providing  that  any  railroad  corporation  may 
consolidate  its  stock  with  that  of  a  corporation  in  an  adjoin- 
ing State  "  upon  such  terms  as  may  be  agreed  upon,  in  accord- 
ance with  the  laws  of  the  adjoining  State,"  does  not  require 
that  a  meeting  of  the  stockholders  of  a  domestic  corporation 
for  the  purpose  of  acting  upon  a  proposition  to  consolidate 
with  a  corporation  of  an  adjoining  State  should  be  called  and 
conducted  in  accordance  with  the  laws  of  such  State,  but  only 
that  the  terms  of  consolidation  should  not  conflict  with  those 
laws."* 

termine  the  persons  entitled  to  vote  should    be    exchanged    for    the    new 

upon   the   question   of   consolidation.  stock,  the  latter  would  be  cancelled, 

Langan  v.   Franklyn,   29  Abb.   N.   C.  thus    reducing    the    amount    of    the 

102  (1892),  (20  N.  Y.  Supp.  404).  consolidated  stock.     It  was  held  that 

1  Burke  v.  Cleveland,  etc.  R.  Co.,  as  the  consolidated  corporation  issued 

22  Weekly  Law  Bulletin  (Ohio),    11  the    larger    amount    of   stock   it   was 

(1889).  obliged  to  pay  the  tax  upon  it,   al- 

A  Maryland  statute  (Code,  Art.  81,  though   provision  was  made  for  the 

§  98)  provides  that  each  new  corpora-  cancellation  of  part  —  that  it  could 

tion  shall  pay  a  State  tax  based  upon  not  be  cancelled  unless  it  were  issued, 

the    amount    of    stock    which    it    is  State  v.  Consolidated  Gas  Co.,  104 

"authorized  to  have."     A  consollda-  Md.  364  (1906),  (65  Atl.  Rep.  40). 

tion   was   effected  between  two   cor-  ^  Yee   1j.    New    Orleans    Gas    Light 

porations,   one  of  which  held  a  con-  Co.,  35  La.  Ann.  413  (1883). 

trolling  interest  in  the  stock  of  the  '  Indiana  Rev.  Stat.  (1894),  §  5257. 

other.     The    certificate   of   consolida-  '  Bradford    v.    Frankfort,    etc.    R. 

tion  provided  for  an  original  issue  of  Co.,   142  Ind.  383  (1895),   (40  N.  E. 

stock  of  a  certain  amount  but  stated  Rep.  741). 
that    when    said    controlling    interest 
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A  statute  empowering  the  directors  of  corporations  con- 
solidating to  enter  into  an  agreement  prescribing  the  terms 
and  conditions  of  the  consolidation,  and  the  manner  of  con- 
verting the  stock  of  each  company  into  that  of  the  consolidated 
company,  authorizes  the  insertion  in  such  agreement  of  a  pro- 
vision that  each  constituent  company  shall  come  into  the  con- 
soKdation  free  from  all  indebtedness  and  the  further  provision, 
to  accomplish  such  result,  that  sufficient  of  the  stock  appor- 
tioned to  each  company  shall  be  sold  to  pay  its  debts  and  the 
remainder  only  distributed  among  its  stockholders.' 

§  55.  What  Statutory  Provisions  Conditions  Precedent.  — 
When  corporations  undertake  to  consolidate,  the  preliminary 
steps  which  the  statute  points  out  —  in  so  far  as  thej^  con- 
stitute conditions  precedent  as  distinguished  from  mere  direc- 
tions —  must  be  taken  before  the  consolidation  takes  effect 
and  the  new  company  comes  into  existence.  Thus,  if  the 
statute  require  the  consolidation  agreement  or  a  certificate 
of  consoUdation  to  be  filed  with  the  Secretary  of  State,  until 
that  is  done  the  new  corporation  does  not  exist.  "The  new 
corporation,  deriving  its  franchises  from  the  State  law,  cannot 
act  until  the  State  has  the  requisite  evidence  of  its  claim  to 
corporate  existence.  The  statute  is  the  only  source  of  such 
existence  and  its  conditions  are  imperative."  ^  Where  it 
appeared,  however,  that  the  certificate  was  deposited  with  the 
Secretary  of  State,  it  was  held  that  the  law  would  presume 
that  it  was  recorded,  and  that  the  Secretary  could  be  com- 
pelled by  mandamus  to  do  any  necessary  ministerial  act  in 
the  matter.'     Where  the  statute  provides  for  the  payment  of 

'  Cleveland    City    R.    Co.    v.    First  retary    of     the    Commonwealth     the 

National  Bank,  68  Ohio  St.  582  (1903),  certificate  of  consolidation  of  certain 

(67  N.  E.  Rep.  1075).  railroad    companies    constituted    the 

^  Peninsular   R.    Co.    v.   Tharp,    28  one    company    thus    created    a    legal 

Mich.  507  fl874].      See  also  Common-  corporation  in  Pennsyh'ania. 

wealth  V.  Atlantic,  etc.  R,  Co.,  53  Pa.  (6)   In  a  gwo  warranto  against  such 

St.  9  (1866);    Mansfield,  etc.  R.  Co.  company  "  nul  ticl  record"  is  well  re- 

V.    Brown,    26    Ohio    St.    223    (1875);  plied   to  a  plea  that  the  defendants 

Mansfield,  etc.  R.  Co.  v.  Drinker,  30  became  a  corporation  by  contract  of 

Mich.  124  (1874).  consohdation  under  said  act. 

^  In  Commonwealths.  Atlantic,  etc.  (c)  It  being  proved  that  the  cer- 
R.  Co.,  53  Pa.  St.  9  (1866),  it  was  held  tificate  was  deposited  with  the  see- 
that  :  retary   of  the   Commonwealth  in  his 

(a)   Filing  in  the  office  of  the  sec-  office,    the    presumption    is    that    he 
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fees  before  the  consolidation  agreement  can  be  filed  or  re- 
corded the  payment  of  such  fees  is  essential  to  consohdation.^ 
The  consohdation  agreement  must  follow  the  provisions  of 
the  statute,  and  it  has  been  held  that  a  failure  to  set  forth 
therein  the  residences  of  the  directors  of  the  consohdated 
company  as  required  by  the  statute  renders  a  consolidation 
invalid  when  attacked  in  q^io  warranto  proceedings  by  the 
State.^  The  election  of  a  new  board  of  directors  has  also 
been  held,  under  one  statute,  to  constitute  a  condition  pre- 
cedent to  the  acquisition  by  the  consolidated  company  of  the 
rights  and  franchises  of  the  constituent  companies.^ 

§  56.  What  Statutory  Provisions  not  Conditions  Precedent.  — 
A  provision  in  a  consolidation  act  requiring  each  of  the  con- 
sohdating  corporations  to  file  with  the  Secretary  of  State  a 
resolution  adopted  by  the  corporation  accepting  the  provisions 
of  the  act  before  they  can  consolidate,  is  directory,  and  a  fail- 
ure to  comply  therewith  does  not  affect  the  consolidation,  as 


filed  the  same  of  record  and  that  it 
remains  of  record  there. 

(rf)  Under  a,  rejoinder  that  there 
is  such  a  record  with  a,  prout  patet 
per  recordum,  upon  inspection  of  the 
record  and  sucli  proof,  judgment  will 
be  entered  for  the  defendants. 

(e)  A  mandamus  will  issue,  if  nec- 
essary, to  the  secretary,  to  add  the 
date  of  filing  and  any  other  necessary 
act  in  the  premises. 

^  State  V.  Chicago,  etc.  R.  Co.,  145 
Ind.  229  (1896),  (43  N.  E.  Rep.  226). 
See  also  Ashley  v.  Ryan,  49  Ohio  St. 
504  (1892),  (31  N.  E.  Rep.  721), 
affirmed  153  U.  S.  436  (1894),  (14  Sup. 
Ct.  Rep.  865). 

2  State  V.  Vanderbilt,  37  Ohio  St. 
645  (1882):  "A  fatal  defect  in  the 
organization  of  this  company  is  found 
in  the  fact  that  under  Rev.  Stats,  § 
3381  (Ohio),  the  directors  of  the  con- 
solidating companies  must  set  forth 
in  their  joint  agreement  the  places 
of  residence  of  the  new  directors,  as 
well  as  their  number.  This  provision 
of  the  statute  has  not  been  complied 
with.     There  is  no  designation  of  any 


such  place  of  residence.  We  are  not 
to  speculate  as  to  the  propriety  of 
this  provision  nor  as  to  the  manner  it 
became  incorporated  into  the  statutes 
in  its  present  form.  It  is  sufficient  to 
say  that  the  provision  is  in  no  sense 
directory  and  that  a  compliance  with 
it  is  indispensable." 

3  Mansfield,  etc.  R.  Co.  v.  Drinker, 
30  Mich.  126  (1874)  :  "By  that  law 
it  will  be  seen  that  the  corporations 
were  not  to  become  merged  until  the 
agreement  for  consolidation  was  duly 
filed  in  the  office  of  the  Secretary  of 
State.  This  was  not  done  until  May 
23,  1871.  Before  that  time  only  an 
inchoate  agreement  for  consolidation 
existed  and  no  merger ;  and  it  was 
impossible  that  any  action  as  a,  con- 
solidated corporation  could  take  place. 
The  circuit  judge  held  that  the  elec- 
tion of  a  board  of  directors  was  a  con- 
dition precedent  to  its  acquiring  the 
rights  and  franchises  of  the  respective 
companies,  and  in  that  he  is  supported 
by  the  unambiguous  provisions  of  the 
statute  itself." 
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between  stockholders  of  a  constituent  corporation  and  bond- 
liolders  of  the  coiisoHdated  company.^  A  statute  authoriz- 
ing the  consolidation  of  a  domestic  corporation  with  a  corpo- 
ration of  an  adjoining  State  "  in  accordance  with  the  laws  of 
such  State  "  does  not  require  that  all  the  enactments  concern- 
ing consolidation  in  such  other  State  should  be  strictly  fol- 
lowed;^ nor  are  statutory  provisions  relating  to  incorporation 
applicaljle  to  foreign  corporations  consolidating,  under  legis- 
lative authorit}',  with  domestic  ones." 

The  provisions  of  a  general  incorporation  act  requiring 
directors  to  be  stockholders  do  not  apply  to  a  consolidated 
corporation  formed  under  a  special  act  containing  no  such 
provision.^  Where  the  consolidation  act  did  not  require  notice 
to  be  given  to  the  directors  of  the  meeting  of  the  board  to  act 
upon  an  agreement  for  consolidation,  and  it  was  not  shown 
that  the  articles  of  association  or  bj'-laws  of  the  company 
required  such  notice,  the  unanimous  action  of  a  majority  of 
the  directors,  being  a  quorum,  at  a  meeting  held  without 
notice  to  all  the  directors  was  held  valid. ^  The  certification 
upon  the  agreement  of  consolidation  by  the  secretaries  of  the 
constituent  corporations  that  it  has  been  adopted  by  their 
respective  companies  is  not  essential."     A  statutory  provision 

'  In  Lca\'enworth  v.  Chicago,  etc.  act  were  complied  with,  it  does  not 

R.  Co.,  134  U.  S.  GS.S  (1890),  (10  Sup.  necessarily  follow  that  the  whole  pro- 

Ct.  Rep.  7(t8),  where  a  provision  for  ceeding  "would  be  void  for  a  failure 

fiUng  with  the  Secretary  of  State,  by  to  comply  with  this  direction  of  the 

each  of  the  consolidating  companies,  act." 

of  a  resolution   accepting  the  pro'vi-  -  Bradford  ^'.  Frankfort,  etc.  R.  Co., 

sions  of  the  act,  passed  by  a  majority  142  Ind.  383  (1895),  (40  X.  E.  Rep. 

of    the    stockholders,    at    a    meeting  741). 

called  for  the  purpose,   was  not  ob-  ^  Monroe   c   Fort  Wayne,  etc.   R. 

served,  it  was  held  that  its  nonobserv-  Co.,  28  Mich.  271  (1873). 
ance    did    not    render   the  consolida-  ^  Camden  Safe  Deposit,  etc.  Co.  r. 

tion    void.     The    C.jurt    quoted    with  Burlington  Carpet  Co.  (N.  J.  1895),  33 

appro\-al    the    following    language    of  Atl.  Rep.  479. 

the  Circuit  Court:    "Tt  is  also  a  pro-  'Wells  v.   Rodgers,   60  Mich.   527 

vision  which  may  well  be  held  to  be  (1886),  (27  N.  W.  Rep.  671). 
directory,     and    designed    to    secure  ^  Phinizy  v.   .Augusta,  etc.  R.  Co., 

evidence  that  each  of  the  companies  02  Fed.  684  (1894). 
intending    to    consolidate    recognized  An   agreement   for   the    consolida- 

the  statute  as  the  sole  authority  for  tion  of  two  railroad  companies  which 

such  consolidation,  and  their  obliga-  was   duly   signed  and  sealed  by   the 

tion  to  be  governed  by  its  provisions.  president   after   the   meetings   of  the 

If  the  other  essential  provisions  of  the  directors  of  both  companies  had  been 
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requiring  notice  of  consolidation  to  be  published  *'  one  month  " 
was  held  to  be  compHed  with  by  publication  in  five  consecu- 
tive issues  of  a  weekly  paper  and  by  publication  from  Octo- 
ber IS  to  November  17,  inclusive,  in  a  daily  paper. ^ 

§  57.  Statutory  Provisions  for  Appraisal  of  Stock.  —  While 
a  stockholder  in  a  corporation  organized  while  general  consoli- 
dation statutes  are  upon  the  statute  book  takes  his  stock 
subject  to  the  possibility  that  the  prescribed  majority  may 
effect  consolidation  without  his  consent,  the  change  is  still  of 
a  fundamental  nature  and  may  materially  affect  his  interests. 
Recognizing  this  position  of  minority  stockholders,  the  policy 
of  several  States,  as  indicated  in  their  consolidation  acts,  is  to 
provide,  as  a  part  of  the  process  of  consolidation,  for  the  ap- 
praisal of,  and  payment  at  the  appraisement  for,  the  shares  of 
stockholders  who  are  unwilling  to  participate  in  the  new  enter- 
prise.^    As  said  by  the  Supreme  Court  of  Ohio  in   Pittsburg, 


held  and  the  consoUdation.  ordered, 
was  not  rendered  invalid  by  the  fact 
that  it  bore  date  prior  to  the  meeting 
of  the  directors  of  one  company. 
Wells  V.  Rodgers,  60  Mich.  555  (1886), 
(27  N.  W.  Rep.  671). 

1  Market  St.  R.  Co.  v.  Hellman,  109 
Cal.  571  (1895),  (42  Pac.  Rep.  225). 

^  The  Delaware  statute  (Laws  1903, 
p.  782,  ch.  394,  §  61),  applicable  in 
the  consolidation  of  business  corpora- 
tions is  illustrative  of  appraisal  stat- 
utes :  "If  any  stockholder  in  either 
corporation  consohdating  as  afore- 
said, who  objected  thereto  in  writ- 
ing, shall  within  twenty  days  after 
the  agreement  of  consolidation  has 
been  filed  and  recorded  as  aforesaid, 
demand  in  writing  from  the  con- 
solidated corporation  payment  of  his 
stock,  such  corporation  shall  within 
three  months  thereafter  pay  to  him 
the  value  of  the  stock  at  the  date  of 
such  consolidation ;  in  case  of  dis- 
agreement as  to  the  value  thereof,  it 
shall  be  ascertained  by  three  disin- 
terested persons,  one  of  whom  shall 
be  chosen  by  the  stockholder,  one  by 
the  directors  of  the  consolidated  cor- 
poration, and  the  other  by  the  two 


selected  as  aforesaid;  and  in  case  the 
said  award  is  not  paid  within  sixty 
days  from,  the  making  thereof  and 
notice  thereof  given  to  said  stock- 
holder and  consolidated  corporation, 
the  amount  of  the  award  shall  be 
e\'"idence  of  the  amount  due  by  said 
corporation  and  maj'  be  collected  as 
other  debts  are  collectible  by  law ;  on 
recei\-ing  payment  of  the  award  said 
stockholder  shall  transfer  his  stock 
to  the  consolidated  corporation  to  be 
disposed  of  by  the  directors  thereof 
or  to  be  retained  for  the  benefit  of 
the  remaining  stockholders." 

See  also : 

Alabama:  Acts  1900-1901,  p.  237, 
amending  Code  1896,  §  1166  (rail- 
roads) . 

Connecticut:  Pub.  Acts  1903,  ch. 
194,  §  79.  Almost  identical  with 
Delaware  statute. 

Nebraska:  Comp.  Stat.  1907,  § 
89,   p.   535   (railroads). 

New  York:  Business  Corp.  Law  as 
amended  to  1907,  §  9,  is  similar  to 
the  Connecticut  and  Delaware  stat- 
utes except  that  it  provides  for  the 
appointment  of  appraisers  by  the 
courts  instead  of  by  the  parties,  and 
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etc.  R.  Co.  V.  Garrett}  "From  the  first  statute  to  the  present 
authorizing  the  consolidation  of  railroad  companies  in  this 
State,  it  has  been  the  poUcy  of  the  legislature  to  require  pay- 
ment to  be  made  to  the  stockholder  of  the  value  of  his  stock 
when  he  refuses  to  convert  it  into  the  stock  of  the  new  com- 
pany." 


that  both  the  stockholder  and  the 
consolidated  company  may  apply  for 
their  appointment. 

In  Langan  v.  Franklyn,  20  N.  Y, 
Supp.  404  (1892),  it  was  held  that 
this  statute  did  not  afford  a,  dissent- 
ing stockholder  his  exclusive  remedy 
but  that  he  might  seek  relief  in  equity. 

As  to  whether  stockholder  is  en- 
titled to  interest  on  appraised  value 
of  stock,  see  Trask  v.  Peeskill  Plow 
Works.  6  Hun  (N.  Y.)>  236  (1875). 

yew. Jersey:  Corp.  Act  1896,  §  108. 
This  act  is  similar  to  that  of  New 
York  in  its  form  of  procedure  but  ap- 
plied only  to  such  corporations  au- 
thorized to  consolidate  as  "shall  have 
the  right  to  exercise  any  franchise  for 
public  use." 

Law  1902,  ch.  241  applies  to  cor- 
porations "which  do  not  have  the 
right  to  exercise  any  franchise  for 
pubUc  use/'  and  authorizes  appraisal 
of  stock  of  stockholders  not  in  favor 
of  consolidation. 

The  directors  are  bound  to  propose 
a  consolidation  agreement  which  docs 
not  unfairly  impair  the  rights  of  any 
class  of  stockholders  and  in  ease  an 
unfair  agreement  is  proposed,  a  stock- 
holder is  not  bound  to  exercise  an 
option  between  joining  in  the  con- 
solidation and  surrendering  his  stock 
for  appraisal  and  compensation  under 
the  statute  just  referred  to. 

Culsate  V.  U.  S.  Leather  Co.  (N.  J. 
Ch.  1907),  67  Atl.  Rep.  057. 

Ohio:  Anno.  Stat  as  amended  to 
1006,  §  3388  (railroads).  Under  this 
act  it  ia  the  duty  of  the  railroad  com- 
pany   proposing    to    consohdate    to 


ascertain  who,  if  any,  of  its  stock- 
holders, refuse  to  convert  their  stock 
into  stock  of  the  consolidated  corpora- 
tion and  to  cause  the  value  of  the 
stock  of  any  who  refuse  to  be  ascer- 
tained and  paid  "before  the  consoli- 
dation takes  effect  "  ;  and  it  was  held 
that  a  failure  to  make  demand  before 
the  proposed  consolidated  company 
acquired  the  status  of  an  incorporated 
company  or  a  failure  to  make  an  at- 
tempt to  agree  with  the  company 
as  to  the  value  of  the  stock,  did  not 
defeat  the  right  of  a  stockholder, 
refusing  to  convert  his  stock,  to  be 
paid  its  full  value.  Pittsburgh,  etc. 
R.  Co.  V.  Garrett,  50  Ohio  St.  405 
(1893),  (34  N.  E.  Rep.  493). 

Pennsylvania:  Laws  1901,  p.  349- 
352,  §  5. 

It  is  held  that  a  dissenting  stock- 
holder is  not  bound  to  pursue  his  rem- 
edy under  this  statute  and  have  the 
value  of  his  stock  determined,  but 
may  bring  a  bill  in  equity  to  enforce 
payment  of  its  value. 

Barnett  v.  Philadelphia  Market 
Co.  218  Pa.  649  (1907),  (67  Atl.  Rep. 
912). 

South  Carolina:  Code  1902,  §  2057 
(railroad  companies). 

Wyoming:  Rev.  Stat.  1899,  §  3022, 
(railroads). 

England:  Companies' Clauses  Con- 
sohdated  Act  (8  c^-  9  Vict.  ch.  16, 
§§  128-134),  construed  in  Re  Anglo 
Itahan  Bank,  L.  R.  2  Q.  B.  452  (1867). 

1  Pittsburgh,  etc.  R.  Co.  v.  Garrett, 
50  Ohio  St.  414  (1893),  (34  N.  E.  Rep. 
493). 
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CHAPTER    VI 

EFFECT    OF    CONSOLIDATION    UPON    STATUS     OF    CONSOLIDATING 
CORPORATIONS    AND    THEIR    STOCKHOLDERS 

§  58.    Effect  of  Consolidation  may  be  Fusion,  Merger  or  Continued  Existence. 

§  59.    Effect  of  Consolidation  depends  upon  Terms  of  Consolidation  Act. 

§  60.  As  a  General  Rule,  Effect  of  Consolidation  is  Creation  of  New  Cor- 
poration and  Dissolution  of  Constituents. 

§  61.    Exceptions  to  the  Rule  —  Merger  and  Continuance  of  Corporations. 

§  62.  Construction  of  Particular  Consolidation  Acts.  Cases  showing  Crea- 
tion of  Distinct  Corporation. 

§  63.  Construction  of  Particular  Consolidation  Acts.  Cases  of  Absorption  or 
Merger. 

§  64.  Effect  of  Valid  ConsoUdation  upon  Stockholders  of  Constituent  Corpo- 
rations. 

§  58.  Effect  of  Consolidation  may  be  Fusion,  Merger  or 
Continued  Existence.  —  As  already  shown,  the  term  "  consoh- 
dation"  as  used  in  statutes  and  charters  authorizing  the  union 
of  corporations  has  acquired  no  well-defined  meaning  but  is 
used  to  describe  three  forms  of  corporate  conjunction : ' 

(1)  The  dissolution  of  all  the  constituent  corporations  and 
the  creation,  at  the  same  instant,  in  their  stead,  of  a  new  and 
distinct  corporation,  with  franchises,  privileges  and  property 
derived  from  those  passing  out  of  existence. 

(2)  The  merging  of  one  corporation  in  another,  by  which 
the  former  only  is  dissolved  and  the  latter  continues  its  exist- 
ence, with  the  franchises,  privileges  and  property  of  the  merg- 
ing corporation  added  to  its  own. 

(3)  The  continuance  of  all  the  consolidating  corporations, 
for  all  purposes,  or  for  formal  purposes  connected  with  the 
winding  up  of  their  affairs. 

Consolidating  corporations  often  possess  valuable  privileges 
and  immunities  which  the  consolidated  corporation  is  desirous 
of  succeeding  to,  but  which  the  courts,  as  a  rule,  do  not  favor,^ 
so  that  the  question  whether  the  effect  of  a  particular  consoli- 

'  See  ante,  §  8  :  "  Uses  of  the  Term  V.  S.  20  (1901),  (21  Sup.  Ct.  Rep.  240)  ; 
distinguished."  St.  Louis  etc.  R.  Co.  v.  Berry,  113  U.  S. 

2  Yazoo,  etc.  R.  Co.  v.  Adams,  180        466  (1885),  (5  Sup.  Ct.  Rep.  629). 
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dation  is  to  dissolve  the  constituent  companies  is  often  of 
much  importance. 

§  59.  Efiect  of  Consolidation  depends  upon  Terms  of  Con- 
solidation Act.  —  The  word  "consolidation"  being  applied  to 
different  processes  producing  different  results,  the  effect  of  a 
consolidation  authorized  by  statute,  upon  the  existence  and 
status  of  the  constituent  corporations,  depends  entirely  upon 
the  terms  and  provisions  of  such  statute  and  the  acts  and 
agreements  of  the  consolidating  corporations  pursuant  thereto.' 

In  People  v.  New  York,  etc.  R.  Co?  the  New  York  Court  of 
Appeals  said:  "It  is  perfectly  competent  for  the  legislature, 
in  consolidation  acts,  to  declare  what  shall  be  the  status  of 
domestic  corporations  which  shall  avail  themselves  of  their 
provisions,  and  also  of  the  consolidated  company.  Whether 
the  consolidation  shall  create  a  mere  business  union  between 
the  constituent  companies,  leaving  them  in  existence  as  cor- 
porations, or  whether  it  shall  operate  as  a  surrender  of  the 
corporate  franchises  and  the  extinguishment  of  their  corpo- 
rate existences,  and  a  creating  a  new  corporation  combining, 
to  the  extent  permitted  by  the  act,  the  powers  of  the  corpora- 
tions out  of  which  it  was  formed,  and  vesting  in  it  the  property 
of  the  constituent  companies,  depends  upon  the  legislative 
intention." 

The  Supreme  Court  of  the  United  States  has  said  that  "if 
in  the  statutes  there  be  no  words  of  grant  of  corporate  powers 
it  is  difficult  to  see  how  a  new  corporation  is  created.  If  it  is, 
it  must  be  by  implication,  and  it  is  an  unbending  rule  that 
a  grant  of  corporate  existence  is  never  implied."  '  Notwith- 
stancUng  this  dictum,  as  controversies  concerning  the  effect  of 
consolidation  nearly  always  arise  in  cases  turning  upon  the 

'  Keokuk,  etc.  R.  Co,  t>.  Missouri,  See    also    Yazoo,    etc.    R.    Co.    v. 

152  U.    S.   305   (1894),  (1-i    Sup.    Ct.  Adams,  180  U.  S.   1  (1901),  (21   Sup. 

Rep.  592):    "In  the  numerous  cases  Ct.     Rep.     240);      Railroad     Co.     v. 

which  have  arisen  in  this  court  as  to  Georgia,  98  U.  S.  362  (1S7S). 
the  effect  of  a  consolidation  upon  the  ^  People  v.  New  York,  etc.  R.  Co., 

existence  and  status  of  the  constituent  129  \.  Y.  4S2  (1892),  (29  N.  E.  Rep. 

corporations  it  has  been  held  that  the  959,  15  L.  R.  A.  82). 
question  of  the  dissolution  of  such  cor-  ^  Central  R.,  etc.  Co.  v.  Georgia,  92 

porations    depended    upon    the    Ian-  U.  S.  670  (1875). 
guage  of  the  statute  under  which  the 
consolidation  took  place.*' 
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question  whether  the  consoUdated  corporation  has  inherited 
certain  exemptions  and  immunities  from  the  old  companies, 
not  favored  by  the  law,  in  case  the  consolidation  statute  speaks 
of  the  consolidated  corporation  as  a  "new"  corporation,  or 
in  any  way,  even  in  general  terms,  indicates  an  intention  to 
create  a  new  corporation,  the  courts  will  not  be  slow  in  holding 
that  the  effect  of  the  consolidation  is  to  dissolve  the  old  com- 
panies and  extinguish  their  special  exemptions.  "Indeed," 
says  Mr.  Justice  Brown  in  a  recent  case,  "  it  is  not  too  much 
to  say  that  courts  are  astute  to  seize  upon  evidence  tending 
to  show  either  that  such  exemptions  were  not  really  intended, 
or  that  they  have  become  inoperative  by  changes  in  the  original 
constitution  of  the  companies."  ' 

It  is  not  necessary  that  the  powers  of  the  new  corporation 
should  be  specially  enumerated  nor  is  its  status  affected  by 
reference  to  the  charters  of  the  old  companies.^ 

§  60.  As  a  General  Rule,  Effect  of  Consolidation  is  Creation 
of  New  Corporation  and  Dissolution  of  Constituents.  —  One  of 
the  earliest  decisions  upon  the  subject  of  the  consolidation 
of  corporations  was  rendered  by  the  Supreme  Court  of  Indiana, 
which  held  in  McMahon  v.  Morrison  ^  that  the  effect  of  a  con- 
solidation by  legislative  authority  was  a  dissolution  of  the 
original  corporations  and,  at  the  same  instant,  the  creation  of 
a  new  corporation  with  property,  liabilities  and  stockholders 
derived  from  those  passing  out  of  existence.  This  decision 
was  approved  by  the  Supreme  Court  of  the  United  States,* 
and  the  conclusion  there  reached  has  been   adopted  as   appli- 

'  Yazoo,  etc.  R.  Co.  v,  Adams,  180  distinct    body.     A    new    corporation 

XJ.  S.  22  (1901),  (21  Sup.  Ct.  Rep.  240).  may  be   as  readily   created    by    the 

^  Railroad   Co.   v.  Maine,  96  U.    S.  union   of    two   or  more   corporations 

510     (1877):      "The    Maine    Central  as  by  the  union  of  individuals;    and 

Railroad    Company    was,    upon    the  its  powers  and  privileges  may  as  well 

consoUdation    of    the    original    com-  be    designated    by    reference    to    the 

panies,  a  new  corporation,  as  distinct  charters    of    other    companies    as    by 

from    them    as    though   it    had    been  special  enumeration." 

created  before  their  existence.     The  See  also  Shields  v.   Ohio,  95  U.  S. 

fact  that  the  powers,  privileges,  and  319  (1877). 

immunities     which     they     had     pos-  '  McMahon  v.  Morrison,  16  Ind.  172 

sessed  were  conferred  upon  the  new  (1861),  (79  Am.  Dec.  468). 

company,    so    far    as    they    could    be  *  Clearwater  v.   Meredith,    1    Wall, 

exercised    or    enjoyed    by    it,    in    no  (U.  S.),  40  (1863). 
respect    affected   its    character   as    a 
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cable  to  different  consolidation  statutes  in  a  long  line  of  deci- 
sions from  many  States.^ 


'  United  States:  Yazoo,  etc.  R.  Co. 
V.  Adams,  180  U,  S.  1  (1901),  (21  Sup. 
Ct.  Rep.  240) ;  Minneapolis,  etc.  R. 
Co.  V.  Gardner,  177  U.  S.  332  (1900), 
(20  Sup.  Ct.  Rep.  656) ;  Keokuk,  etc. 
R.  Co.  V.  Missouri,  152  U.  S.  301  (1894), 
(14  Sup.  Ct.  Rep.  592)  ;  Pullman 
Palace  Car  Co.  v.  Missouri  Pac.  R. 
Co.,  115  U.  S.  587  (1S85),  (6  Sup.  Ct. 
Rep.  194)  ;  Railroad  Co.  v.  Georgia, 
98  U.  S.  304  (1878) ;  Railroad  Co.  v. 
Maine,  96  U.  S.  510  (1877) ;  Shields  v. 
Oliio,  95  U.  S.  320  (1877) ;  Ridgway 
Township  v.  Griswold,  1  McCrary 
(U.  S),  151  (1878). 

Georgia:  Central  R.,  etc.  Co.  v. 
State,    54   Ga.    401    (1875). 

Illinois:  Ohio,  etc.  R.  Co.  v. 
People,  123  111.  467  (1888),  (14  N.  E. 
Rep.  874). 

Indiana:  Eaton,  etc.  R.  Co.  v. 
Hunt,  20  Ind.  457  (1863) ;  State  v. 
Bailey,  16  Ind.  46  (1861),  (79  Am. 
Dec.  405). 

Iowa:  Carey  v.  Cincinnati,  etc.  R. 
Co.,   5   Iowa  357  (1857). 

Louisiana:  Charity  Hospital  v. 
New  Orleans  Gas  Light  Co.,  40  La. 
Ann.  3S2  (1,S8S),  (4  So.  Rep.  433); 
Fee  V.  New  Orleans  Gas  Light  Co.,  35 
La.  Ann.  413  (1883). 

Maine:  State  v.  Maine  Central  R. 
Co.,  66  Me  4.SX  (1S77),  affirmed  96 
V.  S.  510  (1877). 

Missouri:  State  v.  Keokuk,  etc. 
R.  Co.,  99  JIo.  30  (1899),  (12  S.  W. 
Rep.  290,  6  I>.  R.  A.  222)  ;  Kinion  v. 
Kansas  City,  etc.  R.  Co.,  39  Mo.  App. 
382  (1889). 

North  Carolina:  Cheraw,  etc.  R. 
Co.  V.  Anson,  88  N.  C.  519  (1883). 

Ohio:  Shields  v.  State,  26  Ohio  St. 
86  (1875)  ;  State  v.  Sherman,  22  Ohio 
St.  411  (1872). 

Pennsylvania :  Laviman  v.  Lebanon 
Valley  R.  Co.,  30  Pa.  St.  42  (1858), 
(72Am.  Dec.  664). 

South  Carolina:  Charlotte,  etc.  R. 
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Co.  V.  Gibbes,  27  S.  C.  385  (1887),  (4  S. 
E.  Rep.  49). 

Tennessee:  Miller  v.  Lancaster, 
5  Cold.  514  (1868). 

Texas:  Indiaaola  R.  Co.  v.  Fryer, 
56  Tex.  609  (1882). 

Utah:  Rio  Grande  R.  Co.  tJ.Tellu- 
ride  Power,  etc.  Co.,  16  Utah  125 
(1897),  (51  Pac.  Rep.  146). 

The  rule  is  clearly  stated  in  a 
note  to  McMahon  v.  Morrison  in 
79  Ani.  Dec.  424:  "The  effect  of 
consolidation  upon  former  com- 
panies, except  so  far  as  the  con- 
trary may  be  provided  by  the 
statute  authorizing  consohdation  is, 
as  a  general  rule,  to  dissolve  all  the 
old  corporations  and  to  create  a 
new  oue,  assuming  the  liabilities,  and 
succeeding  to  the  rights  of  the  old 
companies." 

The  reasons  for  the  rule  are  poiuted 
out  by  the  Supreme  Court  in  Keokuk, 
etc.  R.  Co.  V.  Missouri,  supra:  "It  is 
impossible  to  conceive  of  a  corpora- 
tion existing  without  stock,  or  cer- 
tificates representing  the  interests  of 
the  corporators  in  the  organization. 
Now  if  the  act  pro^ddes  that  these 
certificates  shall  be  surrendered  and 
certificates  of  another  company  is- 
sued in  their  place,  what  becomes  of 
the  prior  companies?  Who  are  their 
stockholders?  Wlio  are  their  offi- 
cers? If  the  stock  in  the  new  com- 
pany is  sold,  what  interest  in  the  prior 
companies  passes  by  the  sale?  There 
can  be  but  one  answer  to  these  ques- 
tions. The  property  and  franchises 
of  the  prior  companies  are  gone  as 
much  as  if  they  had  formally  sur- 
rendered their  charters.  The  new 
company  may  doubtless  receive  by 
transmission  from  its  constituent  com- 
panies their  property,  rights,  privi- 
leges and  franchises,  including  any 
immunity  from  taxation ;  but  it 
receives    them    as    one    heir    receives 
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As  a  general  rule,  therefore,  the  effect  of  consolidation  is 
the  creation  of  a  new  and  distinct  corporation  and  the  disso- 
lution of  the  constituent  companies.  "  The  general  current  of 
authority  is  to  the  effect  that  statutes  for  the  consolidation  of 
domestic  corporations  are  to  be  treated  as  acts  of  incorpora- 
tion, and  that,  on  consohdation  being  effected  under  their  pro- 
visions, the  constituent  companies,  unless  such  an  intention 
is  excluded  by  the  language  of  the  statute,  are  deemed  to  be 
dissolved,  and  their  powers  and  faculties  to  the  extent  author- 
ized become  vested  in  the  consolidated  company  as  a  new  cor- 
poration created  by  the  act  of  consolidation."  ^ 

While  the  "  property,  liabilities  and  stockholders  "  of  the 
new  corporation  may,  in  the  language  of  McMahon  v.  Morri- 
son, be  "  derived  from  those  passing  out  of  existence,"  the 
proposition '  that  legislative  consent  to  consolidation  has  the 
effect  of  dissolving  the  old  corporations  and  creating  eo  in- 
stanti  a  new  corporation  in  their  stead,  is  based  upon  the 
theory  that  the  consohdated  corporation  derives  its  powers 
from  the  act  authorizing  the  consolidation  and  not  from  the 
constituent  corporations.  As  said  by  Mr.  Justice  Swayne  in 
Shields  v.  Ohio:^  "  The  new  organization  took  the  powers  and 
faculties  designated  in  advance  in  the  acts  authorizing  the 
consolidation  —  no  more  and  no  less.  It  did  not  acquire  any- 
thing by  mere  transmission.  It  took  everything  by  creation 
and  grant." 

From  the  principle  that  a  consolidated  corporation  t^kes 
its  rights  and  powers  by  creation  and  grant  and  not  by  trans- 
mission, it  follows  that  its  corporate  life  is  not  limited  to  the 

the  estate  of  his  ancestor,  or  as  the  must  be  kept  in  mind  that  the  con- 
grantee  receives  the  estate  of  liis  solidation  of  raihoads  does  not  create 
grantor,  by  inheritance,  succession  a  new  corporation,  with  powers  of  its 
or  purchase.  The  result  is  not  a  own,  distinct  from,  greater  or  less 
mere  union  or  partnership  of  two  than  those  enjoyed  by  the  consohdat- 
companies,  nor  a  merger  of  the  ing  companies  separately." 
franchises  of  one  into  another,  but  '  People  v.  New  York,  etc.  R.  Co., 
the  extinguishment  of  one  and  the  129  N.  Y.  482  (1892),  (29  N.  E.  Rep. 
creation  of  another  in  its  place."  959),  (per  Andrews,  J.),  (15  L.  R.  A. 

As  opposed  to  these  authorities  the  82) . 
following  extract  from  the  opinion  in  ^  Shields    v.    Ohio,  95    U.   S.   323 

Phinizy  v.  Augusta,   etc.   R.   Co.   62  (1877). 
Fed.   684  (1894),  stands  alone:    "It 
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unexpired  terms  of  its  constituents  but  extends  for  the  full 
period  fixed  in  the  consolidation  agreement  under  the  statutes 
existing  at  the  time  of  its  execution.^ 

§  61.  Exceptions  to  the  Rule  —  Merger  and  Continuance  of 
Corporations.  —  While,  as  a  general  rule,  the  effect  of  consoli- 
dation is  the  dissolution  of  the  constituent  companies,  the 
legislature,  by  appropriate  language,  may  authorize  a  consoli- 
dation by  merger  or  absorption,  in  which  case  the  existence 
of  only  the  merging  corporation  is  terminated.^  In  CJdcago^ 
etc.   R.   Co.  V.    Ashling,^  the  Supreme  Court  of  lUinois  said : 


'  Id  New  Orleans  Gas  Light  Co.  v. 
Louisiana  Light,  etc.  Co.,  11  Fed.  277 
(1SS2).  Judge  Pardee  coasidered  it  a 
"very  serious  question  .  whether, 
if  the  said  two  companies  could  and 
did  unite  under  the  said  consolidation 
act,  the  life  of  the  amalgamated  com,- 
pany  could  be  or  was  any  longer  than 
that  of  the  shorter  company  so  amal- 
gamated. .  It  seems  to  be  un- 
disputed law  as  derived  from  the 
authorities  and  admitted  in  argument 
in  this  case,  that  where  two  com- 
panies consolidated  under  such  a  law 
as  that  of  1S74  the  old  corporations 
are  dissolved,  and  a  new  corporation 
created.  What  is  the  life  of  this  new 
corporation?  The  law  is  silent.  It 
seems  impossible  for  either  corpora- 
tion to  grant  a  longer  life  than  it  has 
itself.  Whence  it  ought  to  follow 
that  the  life  of  the  new  corjioration 
would  only  be  that  of  the  shorter- 
lived  amalgamating  corporation." 

The  error  in  this  course  of  reason- 
ing lies  in  the  assumption  that  the 
constituent  corporations  grant  pow- 
ers to  the  new  corporation.  <.)m  the 
contrary,  the  latter  derives  its  powers 
wholly  from  the  con-^olidation  statute, 
and  not  at  all  from  them. 

The  weight  of  authority  supports 
the  text.  New  York  Central,  etc.  R. 
Co.  V.  City  of  Yonkers,  103  N.  Y. 
Supp.  2r.2  (1907)  ;  Market  St.  R. 
Co.  V.  Hellman,  109  Cal.  571  (1895), 
(42  Pac.  Rep.  225)  ;    Rio  Grande  R. 
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Co.  V.  Telluride  Power,  etc.  Co.,  16 
Utah  125  (1897),  (51  Pac.  Rep.  146); 
Charity  Hospital  v.  New  Orleans  Gas 
Light  Co.,  40  La.  Ann.  382  (1888), 
(4  So.  Rep.  433). 

^  In  Central  R.,  etc.  Co.  v.  Georgia, 
92  U.  S.  673  (1875),  the  Supreme 
Court  of  the  United  States  said;  "If 
then  this  construction  of  the  act  be 
correct  (and  we  cannot  doubt  that  it 
is),  that  act  contemplated  no  such 
union  and  consolidation  of  the  two 
companies  as  should  work  a  surrender 
of  their  charters  by  both  of  them, 
and  the  creation  of  a  new  company. 
At  most,  it  intended  a  merger  of  the 
Macon  and  Western  Railroad  Com- 
pany into  the  other,  a  mode  of  trans- 
fer of  that  company's  franchise,  and 
property  and  payment  therefor  with 
stock  of  the  Central  Company.  It  is 
of  no  importance  to  the  inquiry 
whether  a  new  corporation  was  cre- 
ated by  the  union  and  consolidation, 
that  the  Central  acquired  under 
the  act  new  and  enlarged  powers  as 
well  as  new  stockholders." 

See  also  Meyer  i'.  Johnston,  64  Ala. 
603  (1879);  New  York  Central,  etc. 
R.  Co.  V.  Saratoga,  etc.  R.  Co.,  39 
Barb.  (N.  Y  )  289  (1861) ;  Eaton  v. 
Hunt,  20  Ind.  457  (1863).  Also 
Philadelphia,  etc.  R.  Co.  v.  Howard, 
13  How.   (U.  S.)  333  (1851). 

^Chicago,  etc.  R.  Co.  v.  Ashling, 
160  111.  382  (1896),  (43  N.  E.  Rep. 
373). 
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*'  The  general  rule  that  the  consolidation  of  two  or  more  cor- 
porations into  one  creates  a  new  company  and  works  a  dis- 
solution of  the  original  corporations  forming  the  consolidated 
company  is  subject  to  exceptions  and  depends  upon  the  statute 
under  which  the  consolidation  is  effected.  .  .  .  We  see  no 
reason  why,  under  the  statutes  in  question,  one  corporation 
may  not  be  consolidated  with  another  under  the  name  of  such 
other,  which  is  continued  in  existence  with  enlarged  powers, 
franchises  and  property  rights.  It  is,  in  substance,  so  pro- 
vided, and  such  consolidations  are  frequently  made." 

Merger,  as  so  authorized,  is  illustrated  by  the  ordinary  case 
of  the  absorption  by  one  railroad  company,  through  the  inter- 
change of  stock,  of  branches  and  short  connecting  roads. 

The  legislature  may  also  authorize  the  consolidation  of  cor- 
porations and  yet  provide  for  the  continued  existence  of  all  of 
them  for  such  formal  purposes  as  may  be  necessary  to  wind 
up   their  affairs.^     Indeed,   the   constituent   corporations   may 


^The  California  avil  Code  (Sec. 
361)  authorizing  the  consolidation  of 
mining  companies  provides  that  "no 
such  consolidation  shall  in  any  way- 
relieve  such  companies  or  the  stock- 
holders thereof  from  any  and  all  just 
liabilities."  The  California  Supreme 
Court  held  in  Isom  v.  Rex  Crude  Oil 
Co.,  147  Cal.  663  (1905),  (82  Pac. 
Rep.  319),  in  view  of  this  provision, 
that  while  a  consolidated  corporation 
was  a  distinct  entity  the  consoUdation 
did  not  dissolve  the  constituent  com- 
panies but  that  they  were  preserved 
by  law  by  the  purpose  of  enforcing 
liabilities  against  them.  The  Court 
said  (p.  666)  :  "  In  the  case  of  a  railroad 
corporation  section  473  as  amended 
in  1901  makes  provision  that  a,  de- 
mand against  a  constituent  company 
may  be  enforced  against  the  consoli- 
dated corporation.  No  such  provi- 
sion is  found  in  the  act  relating  to 
mining  corporations,  and  if  neither 
the  companies  nor  their  stockholders, 
by  virtue  of  the  consolidation  are 
to  be  relieved  from  any  just  liabiUty, 
it  would  seem  to  require  little  argu- 


ment upon  the  proposition  that  their 
corporate  entities  are  preserved,  to 
the  end  that  they  may  be  served  with 
process  and  called  to  defend  any 
action  arising  either  fromi  contract 
or  from  tort  which  may  be  brought 
against  them." 

In  Edison  Electric  Light  Co.  v.  New 
Haven  El.  Co.,  35  Fed.  233  (1888),  it 
was  held  that,  by  the  consolidation 
of  two  corporations,  the  old  corpora- 
tions did  not  become  extinct,  so  as 
not  to  be  unable  to  wind  up  their 
business,  but  that  the  assignment  of 
the  legal  title  of  a  patent  in  writing 
to  the  new  corporation,  by  the  presi- 
dent and  secretary  of  one  of  the  old 
corporations,  after  the  consolidation, 
in  pursuance  of  a  vote  of  its  execu- 
tive committee  passed  prior  thereto, 
was  sufficient  to  convey  such  title. 

Bishop  V.  Brainerd,  28  Conn.  299 
(1859):  "No  question  was  there 
made  as  to  the  com.petency  of  those 
legislatures  to  consolidate  these  cor- 
porations into  one,  or  even  to  extin- 
guish their  original  individual  exist- 
ence.    In  regard  to  the  effect  of  such 
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be  continued  in  existence  for  all  purposes;  but  this  form  of 
consolidation  as  distinguished  from  a  mere  alliance,  to  which 
the  term  "  consolidation"  is  inappropriately  applied,  is  confined 
to  the  consolidation  of  corporations  of  different  States.' 

§  62.  Construction  of  Particular  Consolidation  Acts  —  Cases 
showing  Creation  of  Distinct  Corporation.  —  Where  a  Louisiana 
statute  authorized  the  consolidation  of  two  corporations  into 
"  one  consohdated  company  holding  and  enjoying  all  the 
rights  "  belonging  to  each,  it  was  held  that  the  consolidated 
corporation  was  a  new  corporation,  and  that  the  members  of 
the  constituent  corporations  were  transmuted  into  members 
of  the  consolidated  company.^ 

Under  a  ilaine  act,  providing  that,  after  filing  the  consoli- 
dation agreement,  the  corporations  making  it  were  "  to  be 
consolidated  and  together  to  constitute  a  new  corporation,'' 
it  was  held  that  the  consolidated  company  was  a  distinct  cor- 
poration and  that  the  old  companies  were  dissolved.^ 

A  consolidation  effected  under  a  Mississippi  charter  pro^•id- 
ing  that  "  all  of  the  companies  so  consohdating  shall  be  merged 
into  and  become  one  company,  and  the  company  so  formed 
shall  be  deemed  and  held  to  be  a  corporation  created  by  the 
laws  of  this  State  "  under  which  two  companies   agreed  to 

a  consolidation  it  does  not  necessarily  case  of  complete  and  perfect  amal- 
foUow  that  it  would  extinguish,  to  all  gamation,  the  effect  of  which  was, 
intents  and  purposes,  the  existence  of  under  American  authorities,  to  ter- 
those  corporations.  It  is  possible  for  minate  the  existence  of  the  original 
them  still  to  subsist  for  certain  pur-  corporations,  to  create  a  new  corpora- 
poses  notwithstanding  they  should  be  tion,  to  transmute  the  members 
thus  amalgamated."  of   the   former   into   members   of  the 

See   also   Lightner  v.   Boston,   etc.  latter,   and  to   operate    a  transfer  of 

R.  Co.,   1  Lowell  (U.  S.)  338  (1860) ;  the  property  rights  and  liabilities  of 

United  States  v.  Southern  Pac.  Co.,  each  old  company  to  the  new  one." 
46  Fed.  683  (1891).      Compare  Solo-  See   also    New   Orleans   Gas  Light 

monovich  v.  Denver  Cons.  Tramway  Co.  v.  Louisiana,  etc.  Co.,  11  Fed.  277 

Co.,  89  Pac.  Rep.  60  (Col.  1907).  (1882),   where  the  same  statute  was 

'  See  post,  §  102:  "Effect  of  Inter-  under  consideration.  Compare,  how- 
state  Consolidation  upon  Status  of  Con-  ever,  Citizens  St.  R.  Co.  v.  Memphis, 
stituent  Corporations."  53  Fed.  715  (1893). 

2  Fee    V.    New    Orleans    Gas   Light  '  State   v.    Maine    Central   R.    Co., 

Co.,   35  La.   Ann.   416   (1883):     "The  66  Me.  488  (1877),  affirmed  sub  nom. 

articles  of   association  and  the  legis-  Railroad  Co.    i>.   Maine,  96  U.  S.   499 

lative  act  by  authority  of  which  they  (1877). 
were    executed,    evidently   present   a 
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consolidate  their  stock,  take  a  new  name,  elect  a  new  board 
of  directors,  and  that  the  constituent  corporations  should 
cease  to  do  business,  created  a  new  corporation.' 

An  Ohio  statute  spoke  of  the  consolidated  company  as  the 
"  new  corporation";^  a  Missouri  statute  spoke  of  "  one  com- 
pany "  and  provided  for  the  issue  of  stock  in  the  "  new  con- 
solidated company";"  a  statute  of  Arkansas  provided  that  all 
the  property  of  each  company  should  be  taken  and  deemed  to 
be  transferred  to  the  consolidated  company  "  as  such  new 
corporation"  ;  *  a  Missouri  consolidation  act  spoke  of  the  con- 
solidation as  "  making  one  company  of  the  two  ";^  a  Georgia 
statute  gave  the  consolidated  company  the  same  name  as  one 
of  the  old  companies,  and  conferred  upon  it  full  corporate 
powers."  In  all  these  cases  the  Supreme  Court  of  the  United 
States  held  that  new  and  distinct  corporations  were  created, 
and  that  the  constituent  companies  were  dissolved. 

A  general  law  of  New  York  authorized  any  railroad  com- 
pany "  organized  under  the  laws  of  this  State  ...  to  merge 
and  consolidate  its  capital  stock,  franchises  and  property  with 
the  capital  stock,  etc.,  of  any  other  railroad  company,  ..." 
and  provided  for  the  conversion  of  the  stock  of  the  consoli- 
dated companies  "  into  that  of  the  new  corporation,"  and  it 
was  held  that  such  consolidation  created  a  new  and  distinct 
corporation.  ^ 

Consohdation  under  the  California  Civil  Code,  which  pro- 
vides that  the  consolidation  of  corporations  may  be  made  "  in 
such  manner  as  may  be  agreed  upon  by  their  respective  direc- 
tors," has  been  held  to  make  the  consolidated  corporation 
"a  distinct  entity — a  new  corporation."^     It  would  seem, 

'  Yazoo,  etc.  R.  Co.  v.  Adams,  180  ^  Keokuk,  etc.  R.  Co.  v.  Missouri, 

U.  S.  1  (1901),  (21  Sup.  Ct.  Rep.  240),  152  U.  S.  301  (1894),  (14  Sup.  Ct.  Rep. 

affirming    77    Miss.    194    (1899),    (24  592).     See  State  v.   Keokuk,   etc.  R. 

So.  Rep.  200,  60  L.  R.  A.  33).  Co.,  99  Mo.  30  (1889),  (12  S.  W.  Rep. 

2  Shields    v.    Oliio,   95  U.    S.    319  290). 

(1877).  °  Railroad  Co.  v.  Georgia,  98  XJ.  S. 

3  Pullman  Palace  Car  Co.  v.  Mis-  359  (1878).  See  Atlanta,  etc.  R. . 
souri  Pac.  R.  Co.,  115  U.  S.  587  (1885),       Co.  v.  State,  63  Ga.  483  (1879). 

(6  Sup.  Ct.  Rep.  194).  '  People  v.  New  York,  etc.  R.  Co., 

'  St.  Louis,  etc.  R.  Co.  v.  Berry,  113  61  Hun  (N.  Y.),  66  (1891),  (15  N.  Y. 

XJ.   S.   465   (1885),  (5  Sup.  Ct.   Rep.  Supp.  635). 
529).  '  Market   St.   R.   Co.   v.   Hellman, 
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however,  under  such  a  statute,  which  involves  a  legislative 
delegation  of  powers,  that  the  effect  of  a  consohdation  should 
depend  upon  the  terms  of  the  agreement  actually  entered  into. 
A  new  corporation  might  or  might  not  be  created  by  such 
agreement.^ 

A  Colorado  consolidation  statute  provides  for  the  transfer 
of  the  property  of  the  constituent  companies  to  the  consoli- 
dated corporation,  for  the  surrender  and  exchange  of  stock, 
and  for  the  assumption  of  the  habilities  of  the  old  companies 
by  the  new  corporation.  It  also  provides  that  the  stock  of 
the  constituent  companies,  whether  exchanged  or  not,  shall 
represent  only  an  interest  in  the  consoUdated  corporation.  It 
is  held  that,  upon  consolidation,  the  constituent  companies 
cease  to  exist,  notwithstanding  other  provisions  in  the  statute 
that  the  consolidation  shall  not  affect  pending  suits  or  rights 
of  action.^ 

§  63.  Construction  of  Particular  Consolidation  Acts  —  Cases 
of  Absorption  or  Merger.  —  Where,  under  a  Georgia  statute, 
two  railroad  companies  were  authorized  "  to  unite  and  consoli- 
date "  their  "  stocks  "  and  all  their  "  rights,  privileges,  im- 
munities, property  and  franchises,"  under  "  the  name  and 
charter  "  of  one  of  the  companies  through  the  exchange  of 
shares,  it  was  held  by  the  Supreme  Court  of  the  United  States 

109   Cal.   571    (1895),    (42   Pac.    Rep.  ion,  have  the  effect  of  keeping  alive 

225).     Compare  Isom    v.    Rex    Crude  the  corporations  formed  into  a  new 

Oil  Co.,  147  Cal.  663  (1905),  (82  Pac.  company      by      consolidation. 

Rep.  319).  The    new    company,    as    to    pending 

^  See    Green    County   v.    Conness,  suits,  if    it    does  not  want  judgment 

109  U.  S.  104  (1883),  (3  Sup.  Ct.  Rep.  tal^en,    must    defend    the    action    or 

69).  the  suit  will  not' abate.     .\s  to  causes 

^  Solomonovich    v,     Den\'cr    Cong.  of   action    upon   which   suit    has   not 

Tramway     Co.,     89     Pac.     Rep.     57  been  brought  the  new  company  may 

(Col.    1907).     In  this   case   the  Court  be   made   defendant;     for  if  the   old 

said   (p.    60):     "The   provisions  company    is    to    be    made    defendant 

that  such   consolidation   of   one   cor-  it  is  difficult  to  see  how  service  could 

poration  with  another,  or  with  others,  be  obtained  or  liow  provision  could 

shall  not  affect  suits  pending  in  which  be    made    to    depend.     Tliere    being 

such    corporations    may    be    parties,  no  stocltholders  or  ofHcers  or  property 

nor  shall  sucli  change  affect  causes  of  or    effects,    there    is    no    corporation, 

action    nor   tlie    rights    of   parties    in  and    the    new    organization,    created 

any  particular,  nor  shall  suits  brought  by  the  death  of  tlie  old  companies, 

against  such  corporation  by  its  former  is  the  only  organization  against  which 

name  be  abated,  do  not,  in  our  opin-  suits  can  be  brought." 
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that  consolidation  under  this  act  was  not  a  surrender  of  the 
existing  charters  of  the  two  companies,  and  did  not  work  the 
extinction  of  the  absorbing  company  nor  the  creation  of  a  new 
company.' 

A  consolidation  of  two  railroad  companies  under  a  Mis- 
souri statute  giving  authority  to  consohdate  "  upon  such  terms 
as  may  be  deemed  just  and  proper  "  merges  the  franchise  and 
privileges  of  each  in  the  new  company,  so  that  they  continue 
to  exist  with  respect  to  the  roads  thus  consolidated.^ 

Under  an  Alabama  statute,  it  was  held  that  neither  the  adop- 
tion of  a  new  name,  sanctioned  by  legislative  authority,  nor 
the  legislative  grant  of  new  powers,  changed  the  identity  of 
a  corporation  nor  created  a  new  one,  and  that,  consequently, 
an  act  authorizing  the  consolidation  of  railroad  companies  "  so 
as  to  form  one  consolidated  railway  company"  under  a  new 
name  did  not  create  a  new  corporation.^  It  has  also  been 
held  that,  under  an  Illinois  consolidation  act,  one  corporation 
may  be  consolidated  with  another  under  the  name  of  the 
latter,  which  is  continued  in  existence  with  enlarged  powers, 
franchises  and  property  rights.* 

A  Virginia  corporation  having  power  by  its  charter  to  "  con- 
solidate with  itself  "  other  corporations  entered  into  a  con- 
solidation agreement  with  a  corporation  chartered  in  other 
States  and  owning  connecting  lines,  whereby  all  the  stock  of 
the  latter  corporation  was  cancelled  and  stock  of  the  former 
issued  in  its  place.  The  Virginia  company  also  took  over 
the  property  of  the  other  corporation  and  operated  its  railroad. 
It  was  held  that  the  case  was  one  of  absorption  or  merger.^ 

§  64.  Effect  of  Valid  Consolidation  upon  Stockholders  of 
Constituent  Corporations.  —  As  elsewhere  shown,  when  a  con- 
solidation is  invalid  for  want  of  the  consent  of  stockholders, 

'  Central  R.,  etc.  Co.  v.  Georgia,  92  *  Chicago,  etc.  R.  Co.  v.  Ashling, 

TJ.  S.  665  (1875).  160   111.    373    (1894),  (43   N.  E.  Rep. 

2  Green    County    v.    Conness,    109       373). 

U.  S.  104  (1883),  (3  Sup.  Ct.  Rep.  69).  »  Lee  v.  Atlantic  Coast  Line  R.  Co., 

Compare  Market  St.   R.   Co.  v.  Hell-  150  Fed.  775  (1906).     See  also  Vicks- 

man,   109  Cal.   571   (1895),   (42  Pac.  burg,  etc.  Telephone  Co.  v.  Citizens' 

Rep.  225).  Telephone   Co.,  79   Miss.   341  (1901), 

3  Meyer  v.  Johnston,  64  Ala.  603  (30  So.  Rep.  725,  89  Am.  St.  Rep. 
(1879).     Compare  cases  cited  in  note  656). 

to  §  62. 
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a  dissenting  stockholder  is  released  from  his  subscription;^ 
may  enjoin  the  consolidation,  and  may  maintain  an  equitable 
action  against  the  consolidated  corporation  for  the  wrongful 
appropriation  of  his  interest  in  the  original  corporation.^ 

A^'hen,  however,  the  consolidation  is  valid,  either  because 
all  the  stockholders  approve  or  because  the  approval  of  only 
a  part  of  them  is  necessaiy,  the  rights  of  stockholders  of  the 
consolidating  corporations  are  generally  determined  by  pro- 
visions in  the  consolidation  act  or  agreement.  It  is  usually 
provided  that  the  consolidated  corporation  shall  issue  its  shares 
in  exchange  for  the  shares  of  stockholders  of  the  constituent 
companies  and,  as  already  noticed,  objecting  stockholders 
sometimes  have  the  right  to  take  the  appraised  value  of  their 
shares  in  money  instead  of  the  new  securities.'  In  the  absence 
of  such  provisions  it  is  the  better  view,  that,  by  force  of  the 
consolidation  proceedings  under  legislative  authority,  the 
stockholders  of  the  constituent  corporations  are  transmuted 
into  stockholders  of  the  consolidated  companies.''  The  holder 
of  stock  in  a  constituent  corporation  upon  so  becoming  a 
stockholder  of  the  consolidated  company  is  entitled  to  the 
same  proportion  of  stock  in  the  new  company  as  is  secured  in 
the  consolidation  agreement  to  his  fellow-stockholders  and 
may  maintain  an  action  against  the  new  company  therefor.^ 

'  See     ante,     §    47:      "Rights    and  ^  Fee   v.    New   Orleans   Gas   Light 

Remedies   of  Disse-nting   Subscribers.^'  Co.,  .35  La.  Ann.  413  (1883). 

-  See  ante,  §  46;   "Rights  and  Reme-  Where,  however,  a  person  had  sub- 

dies  of  Dissenting  Stockholders.''  scribed  for  stock  in   a   Pennsylvania 

^  See  ante,   §  57:     "Statutory  Pro-  corporation,  paying  ten  per  cent  upon 

visions  for  Appraisal  of  Sioch."  his   subscription,    and   tliereafter   the 

''  Fee   V.    New   Orleans   Gas    Light  corporation    was    consolidated    with 

Co.,  35  La.  Ann.  413  (1883) ;    Ridg-  anotlier  company  upon  an  agreement 

way  Township  v.  Griswold,  1  ^IcCrary  that   each  stockholder  of  the  former 

(U.    S.),     151      (1878);      Copland      c.  company  should  be   entitled   to   one 

Minong  Min.  Co.,  33  Mich.  2  (1S75).  share    of    the    consolidated    company 

It    has    been    held,    liowever,    that    a  for  two  of  the  old  company,  and  such 

stockholder  in  a  constituent  company,  person  then  brought  an  action  against 

not     assenting     to     a     consolidation,  the  consolidated  company  to  compel 

does   not   become    a   member   of   the  the   issuance   of   such  new   shares  to 

consolidated    company.     Gardner    v.  him,    it    was    held    that    the    action 

Hamilton  Mut.  Ins.  Co.,  33  N.Y.  421  should  be  dismissed;    that  the  plain- 

(1865).     Also    Philadelphia,    etc.    R.  tiff    could    not    maintain    an    action 

Co.   V.   Catawissa  R.   Co.,   53  Pa.   St.  against     the     consolidated     company 

20  (1866).  which  could  not  be  maintained  against 
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The  holder  of  preferred  stock  in  a  constituent  corporation  has 
a  right  of  action  against  the  consoHdated  company,  upon  a 
contract  of  the  constituent  corporation  with  its  stockholders 
relating  to  the  payment  of  dividends  upon  its  preferred  stock. ^ 
When  the  effect  of  consolidation  is  to  create  a  new  corpo- 
ration, the  Uability  for  the  corporate  debts  of  stockholders 
of  the  consohdating  corporations  who  become  stockholders 
in  the  consohdated  company,  is  determined  by  the  laws  in 
force  at  the  time  of  consolidation,  and  exemptions  from  lia- 
bility theretofore  attaching  to  such  stockholders  are  lost.^ 


the  old  company,  and  that  he  was 
not  entitled  to  a  certificate  of  full 
paid  stock  upon  which  he  had  paid  but 
ten  per  cent. 

Babcock  v.  Schuylkill,  etc.  R.  Co., 
133  N.  Y.  420  (1892),  (31  N.  E. 
Rep.   30). 

^  Boardman  v.  Lake  Shore,  etc.  R. 
Co.,  84  N.  Y.  157  (1881).  Compare 
Prouty  V.  Lake  Shore,  etc.  R.  Co.,  52 
N.  Y.  363  (1873). 

Where  a  corporation  with  preferred 
stock  entered  into  a  consolidation 
agreement  with  other  corporations 
wherein  it  was  provided  that  the 
consolidated  company  should  assume 
all  the  obligations  of  its  constituents, 
and  should  deliver  to  the  preferred 
stockholders  bonds  maturing  at  the 
time  of  the  expiration  of  their  cor- 
poration, returning  in  interest  an 
am,ount  equal  to  the  preferred  stock 
dividends  —  the  security  of  the  bonds 
being  superior  to  that  of  the  stock 
—  it  was  held  that  a  preferred  stock- 
holder had  no  ground  of  complaint, 
the  bonds  being  the  fair  equivalent 
of  the  stock. 

Beling  v.  American  Tobacco  Co., 
65  Atl.  Rep.  725  (N.  J.  1907).  Com- 
-pare  Colgate  v.  U.  S.  Leather  Co., 
67  Atl.  Rep.  657  (N.  J.  1907). 

Where  two  railroad  companies,  in 
their  agreement  for  consolidation,  in- 
serted an  article  providing  for  the 
completion  of  the  route  of  one  of  the 
companies,  and  the  directors  of  the 
consolidated  company  failed  to  com- 


ply with  such  provisions,  it  was  held 
that  if  the  duty  thus  created  was 
owing  to  all  the  stockholders,  one  of 
the  stockholders  could  not  sustain 
an  action  against  the  directors  to 
enforce  a  compliance  therewith;  and 
that  if  the  duty  was  owing  to  a  class 
of  stockholders  having,  in  respect 
to  the  matter,  an  interest  or  right 
distinct  from  another  class,  any 
proceeding  to  obtain  relief  for  a 
refusal  or  neglect  on  the  part  of 
the  directors  to  discharge  the  duty 
must  bring  before  the  court  not 
only  the  directors  of  the  com- 
pany, but  the  two  classes  of  stock- 
holders. 

Port  Clinton  R.  Co.  v.  Cleve- 
land, etc.  R.  Co.,  13  Ohio  St.  545 
(1862).  See  also  Lord  v.  Copper 
Mines   Co.,    1    H.    &  Tw.    85    (1848). 

^  The  act  of  Minnesota  of  March  2, 
1881,  ch.  113,  authorizing  the  con- 
solidation of  several  railroad  com- 
panies created  a  new  corporation, 
upon  which  it  conferred  the  fran- 
chises, exemptions  and  immunities 
of  the  constituent  companies;  but 
that  did  not  include  an  exemption 
of  stockholders  in  the  old  companies 
from  the  payment  of  corporate 
debts,  or  their  liability  to  pay  them. 

Minneapolis,  etc.  R.  Co.  v.  Gardner, 
177  XJ.  S.  332  (1900),  (20  Sup.  Ct. 
Rep.  656),  affi.r.m.ing  Gardner  v.  Min- 
neapolis, etc.  R.  Co.,  73  Minn.  517 
(1898),  (76  N.  W.  Rep.  282). 
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RIGHTS    AND    POWERS    OF    CONSOLIDATED    CORPORATION 

I.    Statutory  Transmission  of  Property,  Franchises,  and  Privileges 

§  65.  General  Rule  —  Legal  Presumption. 

§  66.  Real  Estate  and  Rights  in  Streets. 

§  67.  Glioses  in  Action. 

§  68.  Subscriptions. 

§  69.  Enforcement  of  Subscribers'  Obligations  —  Conditional  Subscriptions. 

§  70.  Municipal  Aid. 

§  71.  Constitutional  Limitations  upon  Grants  of  Privileges  and  Immunitiea. 

§  72.  Exemptions  from  Taxation. 

§  73.  Special  Privileges  and  Immunities  other  than  Tax  Exemptions. 

II.    Powers 

§  74.  Powers  of  Consolidated  Corporation  —  In  General. 

§  75.  Power  to  issue  Mortgage  Bonds. 

§  76.  Right  of  Eminent  Domain. 

§  77.  Miscellaneous  Powers. 

I.   Statutory  Transmission  of  Property,  Franchises,  and  Privileges 

§  65.  General  Rule  — •  Legal  Presumption.  —  When  consoli- 
dation proceedings  are  completed  the  consolidated  corpora- 
tion, according  to  the  usual  statutory  provision,  becomes  pos- 
sessed of  all  the  rights,  property,  privileges  and  franchises 
theretofore  vested  in  its  constituent  companies.'     As  observed 

^  The  provisions  of  the  New  York  vested  in  such  new  corporation,  with- 

consolidation  statute  (Birdscyc's  Rev.  out    further    act    or    deed;     and    all 

Stat.  3d  ed.    p.  2963,    Railroad  Law,  claims,  demands,  property,  rights  of 

§    72),    are   illustrative:     "Upon   the  way   and  every  other  interest,    shall 

consummation  of  said  act  of  consoli-  be  as  effectually  the  property  of  the 

dation  as  aforesaid,  all  and  singular  new  corporation  as  they  were  of  the 

the     rights,     privileges,     exemptions  former  corporations,   parties  to  such 

and    franchises    of    each    of    the    cor-  agreement    and    act;     and    the    title 

porations,    parties   to   the   same,   and  to  all  real  estate,   taken  by  deed  or 

all   the   property,   real,    personal   and  otherwise,    under    the    laws    of    thi.? 

mixed,    and    all    the    debts    due    on  State,   vested  in  either  of  such   cor- 

whatever  account  to  either  of  them,  porations,   parties  to  said  agreement 

as  well  as  all  stock  and  subscriptions  and  act,  shall  not  be  deemed  to  ^e^'e^t 

and    other   things    in    action    belong-  or  be  in  any  way  impaired  by  reason 

ing  to  either  of  them,  shall  be  taken  of    tliis    act,    or    anything    done    by 

and  deemed  to  be  transferred  to  and  virtue   thereof,    but   shall   be   vested 
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by  Judge  Holmes,  in  John  Hancock,  etc.  Ins.  Co.  v.  Worcester, 
etc.  R.  Co. : '  "  It  is  usual  for  consolidating  statutes  to  intro- 
duce more  or  less  of  the  element  of  succession,  or  continuity 
of  legal  person  as  to  existing  rights  and  duties  notwithstand- 
ing the  fact  that  in  other  respects  the  old  and  new  corpora- 
tions are  not  the  same.  It  is  for  the  legislature  to  say 
how  far  the  new  corporation  shall  be,  as  it  were,  the  heir, 
executor  or  continuer  of  the  old." 

Where,    however,    the   consolidation   statute   is   silent    the 


in  the  new  corporation  by  virtue  of 
such  act  of  consolidation." 

Other  statutory  provisions  of  a, 
similar  nature  applying  to  railroads, 
except  where  noted,  are: 

Alabama:  Code  1896,  §  1166  (as 
amended  by  Acts  of  1900-01,  p. 
237),  §  1168.  §  1151  apphes  to  busi- 
ness corporations. 

Arizona:  Rev.  Stat.  1901,  §  864, 
par.  3. 

Arkansas:  Kirby's  Dig.  1904,  § 
6735. 

Colorado:  Mills'  Anno.  Stat.  1891, 
§  628,  p.  688. 

Connecticut:  Gen.  Stat.  1902,  § 
3677;  Pub.  Acts  1903,  p.  173,  §  78 
(business  corporations). 

Delaware:  Laws  1903,  §  123,  p. 
819.  Gen.  Corp.  Law  1899,  §  55 
applies  to  business  corporations. 

Idaho:   Civ.  Code  1901,   §  2178. 

Kansas:   Gen.   Stat.  1905,  §  6325. 

Kentucky:  Stat.  1903,  ch.  32,  §  556. 
Stat.  1894,  §  556  applies  to  business 
corporations. 

Louisiana:  Rev.  Laws  1904,  pp. 
1485,  1486. 

Maryland : 
p.  553,  §  46. 

Michigan:  Pub.  Acts  1899,  §  29, 
p.  451;   Comp.  Laws  1897,  §  30. 

Minnesota:  Rev.  Laws  1905,  § 
2898. 

Missouri:  R.  S.  1899,  §§  1059, 
1060;  Stat.  1889,  §  2786  (manfg. 
companies). 

Montana:  Civ.  Co;le  1895,  §  911. 
§  527  applies  to  mining  companies. 


Pub.  Gen.  Laws  1904, 


Nebraska:  Comp.  Stat.  1907, 
§  2023. 

Nevada:   Stat.  1903,  p.    139,  §  44. 

New     Hampshire :    Pub.     Stat.   & 
Session  Laws  1901,  ch.  156,  §  22,  p.  ■ 
503. 

New  Jersey :  Gen.  Corp.  Law,  1896, 
§  106. 

New  Mexico :  Comp.  Laws  1897, 
§§  3847,  3895. 

New  York:  Business  Corp.  Law 
(amended  to  1900),  §  10. 

North  Dakota:  Rev.  Codes  1899, 
§  2954. 

Ohio:  Bates'  Anno.  Stat.  1902, 
§§  3382,  3384. 

Oklahoma :  Stat.  1893,  ch.  17,  §  15, 
par.  1016. 

Pennsylvania :  Bright.  Purd.  Dig. 
1894,  p.  1801,  §§  109,  110,  113; 
p.  1803,  §  116;    p.  1814,  §  182. 

South  Carolina:  Code  1902,  §  2052. 

South  Dakota:  Rev.  Code  1903, 
§  494,  p.  649. 

Tennessee:   Code  1896,   §   1527. 

Utah :  R.  S.  1898,  §  341  (business 
corporations) . 

Virginia:   Code  1904,  §  1105e  (40). 

Washington :  Ballinger's  Anno. 
Code  1897,  §  4304. 

Wisconsin:  Stat.  &  Suppl.  1906, 
p.  919,  §  1833. 

Wyoming:   R.  S.  1899,  §  3202. 

England:  Railway  Clauses  Act 
1863  (26  and  27  Vict.  ch.  92,  §§  38- 
44). 

'  John  Hancock,  etc.  Ins.  Co.  v. 
Worcester,  etc.  R.  Co.,  149  Mass.  220 
(1889),  (21  N.  E.  Rep.  364). 
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general  rule,  based  upon  the  presumed  intention  of  the  legisla- 
ture, is  the  same — that  the  consolidated  corporation  succeeds 
to  all  the  privileges  and  franchises  of  each  of  the  constituent 
corporations  with  respect  to  the  property  acquired  from  such 
corporation.^  "  The  presumption  is,  until  the  contrary  ap- 
pears, that  the  united  or  consolidated  company  has  all  the 
powers  and  privileges,  and  is  subject  to  all  the  restrictions 
and  habilities,  of  those  out  of  which  it  was  created."  ^ 

Generally,  the  consolidation  act  confers  upon  the  consoli- 
dated corporation  all  the  powers  and  privileges  of  its  constit- 
uents,^ although  it  was  held  under  a  Maine  statute  providing 


'  United  States:  Keokuk,  etc.  R. 
Co.  V.  Missouri,  152  U.  S.  305  (1894), 
(14  Sup.  Ct.  Rep.  592) ;  Green  County 
V.  Conness,  109  U.  S.  104  (1883),  (3 
Sup.  Ct.  Rep.  69);  Central  R.,  etc. 
Co.  r.  Georgia,  92  U.  S.  665  (1875) ; 
Tomlinson  v.  Branch,  15  Wall.  460 
(1.S72);  Lewis  v.  Clarendon,  6  Rep. 
609  (1878);  Ridgway  Township  v. 
Griswold,  1  McCrary,  151  (1878); 
McAlpine  v.  Union  Pao.  R.  Co.  23 
Fed.  168  (1885). 

Georgia :  Montgomery,  etc.  R.  Co. 
V.  Boring,  51  Ga.  582  (1874);  Selma, 
etc.  R.  Co.  u.  Harbin,  40  Ga.  706 
(1870). 

Illinois :  Chicago,  etc.  R.  Co.  v. 
Moffitt,  75  111.  524  (1874);  Robertson 
-V.  Rockford,  21  111.  451  (1859). 

Indiana:  Louisville,  etc.  R.  Co.  v. 
Boney,  117  Ind.  501  (1888),  (20  N.  E. 
Rep.  432,  3  L.  R.  A.  435) ;  Paine  v. 
Lake  Erie,  etc.  R.  Co.,  31  Ind.  283 
(1869). 

Massachusetts :  Abbott  v.  New 
York,  etc.,  R.  Co.  145  Mass.  453 
(1888),  (15  N.  E.  Rep.  91). 

JMis^nssippi  :  Louisville,  etc.  R.  Co. 
V.  Blythe,  69  Miss.  939  (1892),  (11  So. 
Rep.  Ill,  16  L.  R.  A.  251,  30  Am.  St. 
Rep.  599). 

I\Iissouri :  Thompson  v.  Abbott, 
61  Mo.  176  (1875). 

Tennessee :  Miller  v.  Lancaster, 
5  Cold.  514  (1868). 

^  Tennessee     v.     Whitworth,     117 
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U.  S.  147  (1886),  (6  Sup.  Ct.  Rep. 
649),  per  Waite,  C.  J. 

In  Green  County  v.  Conness,  109 
U.  S.  106  (1883),  (3  Sup.  Ct.  Rep.  69), 
the  Supreme  Court  also  said:  "When 
the  companies  are  authorized  to  con- 
solidate their  roads,  it  is  to  be  pre- 
sumed that  the  privileges  of  each 
continue  to  exist  in  respect  to  the 
several  roads  so  consolidated." 

See  also  Keokuk,  etc.  R.  Co.  v. 
Missouri,  152  U.  S.  305  (1894),  (14 
Sup.  Ct.  Rep.  592). 

The  consolidation  of  the  property 
and  franchises  of  different  companies 
by  their  own  act  does  not  enlarge  the 
franchises,  powers  or  privileges  of 
the  original  companies.  The  new 
company  takes  the  rights  and  privi- 
leges it  acquired  by  the  consolida- 
tion, subject  to  the  original  condi- 
tions and  limitations. 

Consolidated  Traction  Co.  v.  Eliza- 
beth, 58  N.  J.  L.  619  (1896),  (34  Atl. 
Rep.  146,  32  L.  R.  A.  170) ;  Wilbur  v. 
Trenton  Pass.  R.  Co.,  57  N.  J.  L.  212 
(1894),  (31  Atl.  Rep-  238). 

See  also  Tomlinson  v.  Branch,  15 
Wall.  (U.  S.)  460  (1872). 

^  Boston,  etc.  R.  Corp.  v.  Midland 
R.  Co.,  1  Gray  (Mass.),  359  (1854): 
''By  these  proceedings,  thus  ratified, 
the  consolidated  corporation  suc- 
ceeded to  and  became  entitled  to 
exercise  all  the  powers  and  privileges 
and  subject  to  the  duties  and  obliga- 
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that  the  new  corporation  should  "  have  the  powers,  privileges 
and  immunities  of  each  of  the  corporations,"  that  it  acquired 
the  privileges  and  immunities  which  all  the  constituent  com- 
panies had,  and  did  not  acquire  those  special  powers,  privileges 
and  immunities  which  some  had  and  which  some  did  not  have.' 

§  66.  Real  Estate  and  Rights  in  Streets.  —  When  consoli- 
dation is  completed  the  real  estate  of  the  consoUdating  cor- 
porations vests  in  the  consoHdated  corporation/  generally 
"  without  any  other  deed  or  act  of  transfer,"  ^  and  this  rule 
applies  in  the  case  of  successive  consolidations.  Thus  where 
land  was  conveyed  in  fee  simple  to  a  corporation  and  after- 
wards that  company  was  consolidated  with  another  and  further 
consolidations  took  place  from  time  to  time,  it  was  held  that 
the  new  companies  formed  by  the  successive  consolidations 
succeeded  to  the  real  estate.^ 

Under  an  act  providing  that  a  consohdated  street  railway 
company  should  have  all  the  franchises  and  be  subject  to  all 
the  duties  of  its  constituents,  the  right  of  a  constituent  cor- 
poration to  occupy  with  its  tracks  the  streets  of  a  city  passed 
to  the  consohdated  company.'^     It  has  also  been  held  that  the 


tions,  of  each  of  the  three  corpora- 
tions, as  they  then  stood,  and  as  they 
were  respectively  affected  by  their 
several  acts  of  incorporation,  and  by 
the  acts  done,  the  obligations  incurred 
and   property  held  under  them." 

'  State  V.  Maine  Central  R.  Co.,  66 
Me.  488  (1877)  (affirmed  sub  nom. 
Railroad  Co.  v.  Maine,  96  U.  S.  499 
(1877)),  where  it  was  held:  Where  a 
new  corporation  is  formed  out  of  two 
or  more  previously  existing  corpora- 
tions and  by  the  act  creating  it  is  to 
"have  the  powers,  privileges  and  im- 
munities possessed  by  each  of  the  cor- 
porations" whose  union  constitutes 
such  new  corporation,  the  new  cor- 
poration will  have  the  "privileges, 
powers  and  immunities"  which  they 
all  {i.e.  every  one  of  them  all)  had, 
and  it  will  not  have  those  special 
powers,  privileges  and  immunities 
which  some  had  and  some  did  not  have. 

^  Cashman  v.  Brownlee,   128  Ind. 


266  (1890),  (27  N.  E.  Rep.  560) ;  Tar- 
pey  V.  Deseret  Salt  Co.,  5  Utah,  494 
(1888),  (17  Pac.  Rep.  631). 

^  A  large  number  of  consolidation 
acts  provide  that  the  effects  of  the 
consolidating  corporations  sliall  vest 
in  the  new  company  by  virtue  of  the 
consolidation  proceedings,  "without 
any  other  deed  or  act  of  transfer." 

Where  a  bank  held  a,  contract  of 
guaranty  and  was  absorbed  by  an- 
other bank  under  a  consolidation 
statute  containing  a  provision  similar 
to  that  quoted,  no  assignment  was 
necessary  to  enable  the  latter  bank 
to  enforce  the  guaranty. 

Bank  of  Long  Island  v.  Young,  101 
App.  Div.  (N.  Y.)  88  (1905),  (91  N.  Y. 
Supp.  849). 

•■  Cashman  v.  Brownlee,  128  Ind. 
266  (1890),  (27  N.  E.  Rep.  560). 

5  Africa  v.  Knoxville,  70  Fed.  729 
(1895).  See  also  Pittsburgh,  etc.  R. 
Co.  V.  Reich,  101  111,  157  (1881). 
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franchises  of  several  street  railway  companies,  contained  in 
their  irrepealable  charters,  to  use  the  streets  of  a  city  were 
not  subjected  to  the  habihty  of  legislative  repeal  by  their  con- 
solidation, although  at  the  time  of  consolidation  a  reserved 
power  to  amend  or  repeal  charters  was  upon  the  statute  book.' 
A  gas  company  created  by  the  consolidation  of  several  cor- 
porations under  a  statute  conferring  upon  it  all  their  powers, 


The  charter  of  a  street  railway- 
company  authorized  it  to  construct 
and  operate  a  street  railway  upon 
certain  streets  of  a  city  and  granted 
it  the  privilege  of  occupying  certain 
other  streets  at  any  time  within  five 
years.  The  company  built  and  oper- 
ated its  railroad  but  did  not  exercise 
its  option  within  the  prescribed  time 
to  lay  its  tracks  in  the  additional 
streets.  Long  afterwards  another 
street  railway  company  obtained 
the  franchise  to  use  one  of  these 
additional  streets  and  thereafter  the 
first  corporation  absorbed  it.  Held 
that  the  absorbing  company  operated 
the  road  in  the  street  in  question  under 
the  franclii.se  acquired  by  the  consoli- 
dation and  not  under  the  original 
charter.  Kent  v.  City  of  Binghamp- 
ton,  81  N.  Y.  Supp.  198  (1903),  40 
Misc.  Rep.   1. 

Where  the  original  act  of  incor- 
poration of  a  railroad  company 
limited  the  number  of  tracks  upon 
its  railroad  to  three,  and  such  com- 
pany consolidated  with  other  com- 
panies under  a  general  railroad  con- 
solidation statute  which  contained  no 
limitations  upon  the  powers  of  cor- 
porations organized  thereunder  with 
respect  to  the  number  of  tracks,  it 
was  hdd  that  the  consolidated  cor- 
poration was  not  restricted  by  the 
provision  of  the  original  act.  "The 
consolidated  corporation  possesses  all 
the  property  and  franchises  of  the 
constituent  corporations  and  in  addi- 
tion it  possesses  the  general  powers 
of  railroad  corporations  which  are  not 
limited  to  the  use  of  three  tracks." 
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Colgate  V.  New  York,  etc.  R.  Co. 
(N.  Y.  Sup.  Ct.  1906),  100  N.  Y.  Supp. 
650.  See  also  New  York  Central,  etc. 
R.  Co.  V.  City  of  Yonkers  (N.  Y.  Sup. 
Ct.  1907),  103  N.  Y.  Supp.  252. 

A  street  railway  company  having 
power  to  operate  in  certain  streets  of 
a  city  had  a  contract  with  the  city 
by  which  it  was  bound  to  pay  a  cer- 
tain proportion  of  the  expense  of 
paving  the  streets  on  which  it 
operated,  and  no  more.  The  contract 
provided  that  it  should  enure  "to  any 
company  with  which  it  [the  street 
railway  company]  hereafter  becomes 
merged  or  consolidated."  Subse- 
quently this  company  consolidated 
with  other  corporations  and  the  con- 
solidated company  claimed  the  bene- 
fit of  the  contract  with  respect  to 
streets  not  within  the  territory  of 
the  original  company  —  the  payment 
required  by  the  contract  being  less 
than  that  of  the  general  law.  It 
was  held,  however,  that  the  contract 
only  applied  to  streets  in  the  territory 
of  the  corporation  which  originally 
had  the  contract. 

Kent  ('.  City  of  Binghampton,  61 
App.  Div.  (N.  Y.)  323  (1901),  (70  N.  Y. 
Supp.  465). 

^  Citizens  St.  R.  Co.  v.  Memphis,  53 
Fed.  715  (1893).  Judge  Hammond 
placed  his  decision  in  this  case  upon 
the  ground  that  the  consolidation  act 
did  not  evidence  a  legislative  inten- 
tion to  create  a  new  and  distinct  cor- 
poration and  make  the  charters  sub- 
ject to  repeal.  Compare  Railroad  Co. 
V.  Georgia,  98  U.  S.  359  (1878). 
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privileges  and  immunities  has  the  right,  conferred  upon  such 
corporations,  to  lay  pipes  under  streets  and  highways.' 

§  67.  Choses  in  Action.  — Consolidation  statutes  generally 
provide  that  all  choses  in  action  of  the  constituent  companies 
shall,  upon  consolidation,  pass  to  the  consohdated  corporation. 
Without  specific  designation,  they  would  pass  with  the  other 
effects  of  the  companies.^  Thus  a  consolidated  company  suc- 
ceeds to  the  right  to  use  patents  under  a  license  granted  to  a 
constituent  corporation.'  An  indemnity  bond  given  to  a  con- 
stituent corporation  enures  to  the  benefit  of  the  consolidated 
company  and  the  sureties  thereon  are  liable  for  breaches  taking 
place  both  before '  and  after  the  consolidation.^  The  vest- 
ing of  choses  in  action  of  a  constituent  corporation  in  the  con- 
solidated company  by  a  consoUdation  act  which  substitutes 
it  for  the  original  corporation,  without  prejudice  to  the  other 
party,  passes  the  right  to  the  new  corporation,  without  ex- 
press grant,  to  sue  thereon  in  its  own  name." 

The  general  rule  that  choses  in  action  of  constituent  com- 
panies enure  to  the  benefit  of  the  consolidated  corporation 
is,  however,  inapplicable  to  contracts  which  from  their  nature 
can  be  carried  out  by  the  constituent  corporation  alone. ^ 
Thus  where  a  railroad  company  agreed  to  give  its  bonds,  in 
consideration  of  certain  moneys  to  be  paid  in  instalments, 
and  afterwards  by  legislative  authority  becoming  consolidated 
with  other  companies,  bonds  of  the  consolidated  company  were 

1  Consolidated  Gas  Go.  v.  Baiti-  6  Eng.  Ry.  Cas.  177  (1849) ;  3  Exch. 
more   County   Commrs.    99    Md.    403       Rep.  320. 

(1904),  (57  Atl.  Rep.  29).  »  Pennsylvania,  etc.  R.  Co.  v.  Har- 

2  Under  the  act  of  Congress  au-  kins,  149  Pa.  St.  121  (1892),  (24  Atl. 
thorizing  the  consolidation  of  the  Rep.  175) ;  Eastern  Union  R.  Co.  v. 
Kansas  Pacific  Railroad  with  the  Cochrane,  24  Eng.  L.  &  Eg.  495  (1853), 
Union  Pacific  Railroad  it  was  held  17  Jur.  1103,  23  L.  J.  Rep.  (n.  s.) 
that  the  preexisting  agreements  of  Exch.  61.  See  also  Miller  v.  Lan- 
the  former  with  the  government  re-  caster,  5  Coldw.  (Tenn.)  514  (1868). 
mained  unchanged  as  to  compensa-  °  University  of  Vermont  v.  Baxter, 
tion  for  services  performed  either  42  Vt.  99  (1869) ;  Miller  v.  Lancaster, 
before    or    after    the    consolidation.  5  Coldw.  (Tenn.)  514  (1868). 

The  Pacific   R.   R.   Cases,   16   Ct.   of  '  New   Jersey   Midland   R.   Co.    v. 

Claims,  354  (1880).  Strait,  35  N.  J.  L.  322  (1872).     See 

'  Lightner  v.  Boston,  etc.  R.   Co.,  also  Union  Pac.  R.  Co.  v.  Gochenour, 

1  Lowell  (U.  S.)  338  (1869).  56   Kan.   543   (1896),   (43  Pac.   Rep. 

■■London,  etc.  R.  Co.  v.  Goodwin,  1135). 
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tendered  and  suit  brought  for  the  money,  it  was  held  that  such 
suit  would  not  lie,  the  consideration  offered  not  being  that 
agreed  upon.  The  Court  said:  "  Neither  the  court  nor  the 
legislature  can  alter  the  bargain  between  these  parties.  The 
defendant  had  the  right  to  stipulate  for  bonds  of  a  particular 
company,  and  it  is  clear  that  he  cannot  be  compelled  to  accept, 
in  heu  of  the  promised  consideration,  the  obhgations  of  any 
other  company.  The  consohdated  companies,  in  the  nature 
of  things,  cannot  be  the  same  as  one  of  their  constituents. 
Such  a  company  has  larger  purposes,  wider  powers  and  heavier 
responsibihties  than  those  inherent  in  either  of  its  component 
parts."  ' 

§  68.  Subscriptions.  — Contracts  of  subscription  for  stock  in 
a  constituent  corporation  upon  which  there  is  an  existing  lia- 
bility enure,  with  other  choscs  in  action,  to  the  benefit  of  the 
consolidated  corporation,  and  it  may  enforce  the  obligation 
of  the  subscriber,  provided  the  consolidation  proceedings  are 
binding  upon  him.^ 

Where  authority  to  consohdate  is  contained  in  the  original 
charters  or  is  authorized  by  an  act  in  force  at  the  time  of  the 
subscription,  the  provisions  of  the  statutes  enter  into  and  form 
a  part  of  the  contract  of  subscription,  and,  in  case  of  consoli- 
dation, a  subscriber  is  not  released  from  his  subscription,  and 
cannot  withdraw  from  the  venture.^     A  subscriber  is  also  bound 

^  New    Jersey    Midland    R.    Co.    r.  view  of  it.     Wlien  the  voters  of  the 

Strait,  35  N.  J.  L.  322  (1872).  County     of     Putnam     sanctioned     a 

^  Wells  V.   Rodgers,   60  Mich.   .52.5  county    subscription    by    their    vote, 

(1S80),  (27  N.  W.  Rep.  671);    Cooper  and  when  the  board  of  supervisors, 

V.   Shropshire  Union  R.,  etc.  Co.,   13  in  pursuance  of  tliat  section,  resolveil 

Jur.  41:3   (1849),  6  Eng.   Railw.   Cas.  to  make  the  subscription,  they  were 

136(1849).     See  also  Riilf;«  ay  Town-  informed    by    the    law    of    the    State 

ship  V.   Griswold,  1    McCrary  (U.  S.),  that    a    consolidation    with    another 

151   (1878).  company  might  be  made;    that  the 

^  In  Nugent  V.  Supervisors,  19  Wall.  stock    they     proposed    to     subscribe 

(U.  S.)  249  (1873),  the  Supreme  Court  might  be  converted  into  stock  of  the 

of  the  United  States  said:     "It  was  consolidated  company,   and  that  the 

therefore,  contemplated  by  the  legis-  liability  they  assumed  might  become 

lature,  as  it  must  have  been  by  all  the  owing  to  that  company.     With  this 

subscribers  to  the  stock  of  the  com-  knowledge  and  in  ^'iew  of  such  contin- 

pany,  that  precisely  what  has  occurred  gencies  they  made  the  contract.    The 

might    occur.     Subscribers    must    be  consolidation,   therefore,   wrought  no 

presumed  to  have  known  the  law  of  change  in  the  organization  or  design 

the  State  and  to  have  contracted  in  of  the  company  to  which  they  sub- 
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by  consolidation  proceedings  authorized  by  tlie  legislature  in 
the  exercise  of  its  reserved  power.' 

§  69.  Enforcement  of  Subscriber's  Obligations.  Conditional 
Subscriptions.  —  The  consolidated  corporation  may  in  its  own 
name  enforce  the  liability  of  subscribers  to  stock  by  appro- 
priate actions,"  but  it  cannot  maintain  such  actions  until  all 
the  statutory  conditions  precedent  to  consoUdation  have  been 
comphed  with  and  it  has  acquired  a  distinct  corporate  existence.' 
Thus,  it  has  lieen  held  under  the  requirements  of  different 
statutes  that  no  such  action  can  be  maintained  until  the  con- 
soUdated  company  has  elected  a  new  board  of  directors,'  or 


scribed  other  than  they  contemplated 
at  the  time  as  possible  and  legitimate. 
It  cannot  be  said  that  any  motive  for 
their  subscription  has  been  taken 
away,  or  that  the  consideration  for  it 
has  failed.  Hence  the  reason  of  the 
general  rule  we  have  conceded  does 
not  exist  in  this  case,  and,  conse- 
quently, the  rule  is  inapplicable.  In 
a  multitude  of  cases  decided  in  Eng- 
land and  in  this  country  it  has  been 
determined  that  a  subscriber  for  the 
stock  of  u,  company  is  not  released 
from  Ms  engagement  to  take  it  and 
pay  for  it  by  any  alteration  of  the 
organization  or  purposes  of  the  com- 
pany which,  at  the  time  the  sub- 
scription was  made,  were  authorized 
either  by  the  general  law  or  by  special 
charter,  and  a  clear  distinction  is  recog- 
nized between  the  effect  of  such  altera- 
tions and  the  effect  of  those  made 
under  legislation  subsequent  to  the 
contract  of  subscription." 

See  also : 

Connecticut :  Bishop  v.  Brainerd,  28 
Conn.  289(1859). 

Delaware :  Delaware  R.  Co.  f . 
Tharp,  1  Houst.  149  (1866). 

Illinois:  Terre  Haute,  etc.  R.  Co. 
V.  Earp,  21  111.  291  (1859);  Sprague 
V.  Illinois  River  R.  Co.,  19  111.  174 
(1857). 

Indiana:  Sparrow  v.  Evansville, 
etc.  R.  Co.,  7  Ind.  369  (1856);  Bish 
V.  Johnson,  21  Ind.  299  (1863). 


Kentucky  .■  Fry  v.  Lexington,  etc. 
R.  Co.,  2  Mete.  314  (1859). 

Missouri :  Pacific  R.  Co.  v.  Ren- 
shaw,  18  Mo.  210  (1853). 

Ohio :  Mansfield,  etc.  R.  Co.  v. 
Brown,  20  Ohio  St.  223  (1875). 

Pennsylvania :  Hamilton  v.  Clar- 
ion, etc.  R.  Co.,  144  Pa.  St.  34 
(1891),  (23  .\tl.  Rep.  53,  13  L.  R.  A. 
779). 

Compare  Cork,  etc.  R.  Co.  v.  Pat- 
terson, 18  C.  B.  414  (1856),  (37  Eng. 
L.  &  Eq.  398) ;  Kenosha,  etc.  R.  Co. 
V.  Marsh,  17  Wis.  13  (1863). 

'  See  cases  cited  in  preceding  note. 
Also  ante,  §  43;  '* Requisite  Number  of 
Stockholders  —  (C)  Under  Enactments 
in  Exercise  of  Reserved  Power." 

2  .\s  subscription  obligations,  with 
other  cJioses  in  action,  pass  directly  to 
the  consolidated  corporation  by  virtue 
of  the  consolidation  agreement  and 
proceedings  thereunder,  an  additional 
formal  assignment  is  unnecessary,  but 
such  assignment  is  sometimes  de- 
livered and  is  convenient,  in  case  of 
suit,  in  obviating  the  necessity  for 
proving  the  fact  of  consolidation. 

3  iMidland  R.  Co.  v.  Leech,  3  H.  L. 
Cas.  872  (1852);  Mansfield,  etc.  R. 
Co.  V.  Brown,  26  Ohio  St.  223  (1875) ; 
Rodgers  v.  Wells,  44  Mich.  411  (1880), 
(6  N.  W.  Rep.  860). 

■■  Peninsular  R.  Co.  V.  Tharp,  28 
Mich.  506  (1874). 
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filed  its  certificate  of  consoHdation  with  the  Secretary  of  State.' 
In  such  an  action  to  enforce  an  obligation  upon  a  contract  made 
■with  another  corporation,  it  is  necessary  for  the  consolidated 
corporation  to  show  that  it  has,  and  in  what  manner  it  has, 
succeeded  to  the  rights  of  the  original  company  upon  such 
contract.^  Proof  of  the  existence  of  the  consolidated  com- 
pany as  a  corporation  de  facto  is  not  enough.  "  It  may  be  a 
corporation  dc  facto  and  entitled,  as  such,  to  enforce  contracts 
as  against  parties  who  have  dealt  with  it,  without  at  the  same 
time  in  any  manner  having  succeeded  to  the  rights  of  the  .  .  . 
company  with  which  the  contract  of  the  defendant  was  made."  ' 
Transfer  by  assignment  or  transfer  by  succesf:ion  must  be  shown. ^ 
If  a  subscription  to  the  stock  of  a  constituent  corporation 
is  made  upon  condition,  it  passes  to  the  consolidated  company 
subject  thereto,  and  that  corporation  must  perform  the  con- 
dition before  it  can  maintain  any  action  upon  the  subscrip- 
tion. A  consolidated  corporation  may  also,  by  the  perform- 
ance of  conditions,  accept  a  continuing  conditional  offer  to 
subscribe  for  the  stock  of  one  of  its  constituent  companies.'' 
Thus,  for  example,  a  condition  in  a  subscription  to  the  capital 
stock  of  a  railroad  company  that  its  railroad  should  pass 
through  a  certain  place  might,  upon  its  consolidation,  be  com- 
plied with  by  the  consolidated  company;  and  the  subscription 
would  become  absolute  on  the  location  of  the  road  through 
the  place  named. ° 

'  Mansfield,  etc.  R,  Co.  v.  Brown,  the  observance  of  the  statutory  con- 

26  Ohio  .St    223  (1875).  ditions  to  consolidation.     Kodgers  v. 

-  Mansfield,  etc.  R.  Co.  v.  Drinker,  Wells,  44  Mich.  411  (ISSU),  (6  N.  W. 

30  Mich.  124  (1S74).  Rep.  860). 

■'  Mansfield,  etc.  R.  Co.  v.  Drinker,  '■  Mansfield,  etc.  R.  Co.  v.  Pettis,  26 

30  Mich.  124  (1874).     See  also  Tuttle  Ohio  St.  259  (1875). 

V.  Michigan  Air  Line  Co.,  35  Mich.  249  °  Mansfield,  etc.  R.  Co.  v.  Stout,  26 

(1877);      Mansfield,    etc.     R.    Co.    v.  Ohio  St.  241  (1875). 

Brown,     26     Ohio     St.     223     (1875) ;  ^^lu•'■e  a  subscri]ition  was  based  on 

Peninsular  R.  Co.  v.  Tharp,  28  Mich.  a  corporation's  locating  its  road  at  a 

506    (1874);     Brown    v.    Dibble,    65  certain  point,  but  the  road  was  not 

Mich.    520    (18S7),    (32    N.    W.    Rep.  built  by  that  company,  but  by  a  new 

656).  company  consolidated  with  one  organ- 

■^  An  assignee  of  a  consolidated  cor-  ized  on  foreclosure  of  the  first  com- 

poration  of  a  claim  upon  a  stock  sub-  pany's  property  and  franchise,  it  was 

scription    of    a   constituent    company  held  that  the  subscription  was  lacking 

must,   likewise,   fail   in  his   action  to  in   consideration,    and    could    not   be 

collect  the  same  if  he  does  not  show  enforced   by   the    consolidated   com- 
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Calls  or  requisitions  for  the  payment  of  subscriptions  in 
instalments,  made  during  the  pendency  of  consolidation  pro- 
ceedings, continue  in  force  after  consolidation  for  the  benefit 
of  the  consolidated  company.  Such  requisitions  apply  not 
only  to  subscriptions  absolute  at  the  date  of  the  call,  but  to 
conditional  subscriptions  as  soon  as  the  conditions  are  per- 
formed.^ 

While,  generally,  consolidation  terminates  the  existence  of 
consolidating  Corporations  so  that  they  cannot  thereafter 
maintain  actions,^  it  was  held  that  a  constituent  corporation 
might  bring  an  action  after  consolidation  against  a  subscriber 
upon  his  contract  of  subscription,^  which  could  be  maintained, 
imless  the  fact  of  consolidation  were  pleaded  in  abatement.* 
Upon  principle,  however,  it  would  seem  that  the  dissolution 
of  the  plaintiff  corporation  might  be  suggested  upon  the  record 
at  any  time. 

§  70.  Municipal  Aid.  — Counties  and  towns  through  which 
they  ran  furnished  the  principal  means  by  which  the  early 
railroads  in  the  Western  States  were  constructed.  The  pohcy 
of  rendering  such  aid  was  in  accordance  with  the  public  senti- 
ment of  the  period.^     Aid  was  usually  rendered  through  sub- 

pany.    Dixt).  Shaver,  14  Hun  (N.  Y.),  it  might  receive.     The  interests  of  its 

392  (1878).  projectors  and  of  the  country  it  was 

^  Mansfield,  etc.  R.  Co.  v.  Stout,  26  to  traverse  were  regarded  as  mutual. 

Ohio  St.  241  (1875).  The  power  of  the  adjacent  counties 

2  Pennsylvania    College    Cases,    13  and  towns  to  subscribe  to  its  stock,  as 

Wall.  (U.  S.)  215  (1871):  "Neither  of  a  means  of  securing  its  construction, 

the  original  corporations  is  competent  was  desired  not  only  by  the  company, 

to  sue  for  any  cause  of  action  subse-  but  by  the  inhabitants.     Whether  the 

quent  in  date  to  their  acceptance  of  policy  was  a  wise  one  or  not  is  not 

the  new  act  of  incorporation."  now  the  question.     It  was  in  accord- 

'  Hanna  v.  Cincinnati,  etc.  R.  Co.,  ance    with    the    public    sentiment    of 

20  Ind.  30  (1863).  that  period.     The  power  was  sought 

*  Swartwout  v.  Mich.  Air  Line  R.  at  the  hands  of  the  legislature,  and 

Co.,  24  Mich.  403  (1872).  was  given.     It  was  relied  on  by  those 

'  In  Scotland  County  v.  Thomas,  who  subscribed  their  private  funds  to 
94  U.  S.  693  (1876),  Mr.  Justice  Brad-  the  enterprise.  It  was  involved  in 
ley  said:  "The  project  of  the  railroad  the  general  scheme  as  an  integral 
promised  a  great  public  improvement,  part  of  it,  and  as  much  contributory 
conducive  to  the  interests  of  Alex-  and  necessary  to  its  success  as  the 
andria  and  the  counties  through  prospective  right  to  take  tolls.  Why 
which  it  would  pass.  Its  construe-  it  should  not  still  attach  to  this  por- 
tion, however,  would  greatly  depend  tion  of  the  road,  as  one  of  the  rights 
upon  the  local  aid  and  encouragement  and  privileges  belonging  to   it,   into 
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scriptions  to  stock  and  payment  therefor  in  municipal  bonds, 
but  donations  were  not  uncommon  and  stand  upon  the  same 
legal  basis  as  subscriptions.^ 

Upon  consolidation  the  subscription  contracts  of  municipal 
corporations  pass  to  the  consolidated  company  in  the  same 
manner  as  other  subscriptions  and  it  succeeds  to  their  rights 
to  receive  municipal  aid?  The  power  given  by  the  legislature 
to  a  municipal  corporation  to  make  a  donation  in  aid  of  the 
construction  of  a  railroad  is  itself  a  privilege  of  the  railroad 
corporation,  and  passes,  with  other  rights  and  privileges,  upon 
consolidation,  to  the  new  company.'     Where,  however,  before 


whose  hands  .soe\'cr  it  comes,  by  con- 
solidation or  otherwise,  it  is  difficult 
to  see.'' 

'  Railroad  Co.  o.  County  of  Otoe,  16 
Wall.  (U.  S.)  675(1872):  "It  is  urged, 
however,  against  the  validity  of  the 
act  now  under  consideration,  that  it 
authorized  a  donation  of  the  county 
bonds  to  the  railroad  company,  and 
it  is  insisted  that  if  even  the  legisla- 
ture could  empower  the  county  to 
subscribe  to  the  stock  of  such  a  cor- 
poration, it  could  not  constitutionally 
authorize  a  donation.  Yet  there  is 
no  solid  ground  of  distinction  between 
a  subscription  to  stock  and  an  appro- 
priation of  money  or  crcilit.  Both 
are  for  the  purpose  of  aiding  in  the 
construction  of  the  road;  both  are 
aimed  at  the  same  object,  securing  a 
public  advantage,  obtaining  a  liigh- 
way  or  an  avenue  to  the  markets  of 
the  country ;  both  may  be  equally 
burdensome  to  the  taxpayers  of  the 
county.  The  stock  subscribed  for 
may  be  worthless,  and  known  to  be 
so."  See  also  New  Buffalo  v.  Iron 
Co.,  105  U.  S.  73  (1881). 

^  United  States :  Livingston  County 
V.  First  Nat.  Bank,  128  U.  S.  102 
(1888),  (9  Sup.  Ct.  Rep.  18);  Bates 
County  V.  Winters,  112  U.  S.  325 
(1884),  (5  Sup.  Ct.  Rep.  157) ;  New 
Builalo  V.  Iron  Co.,  105  U.  S.  73 
(1881);  Harter  v.  Kernochan,  103 
U.  S.  562  (1880);  Menesha  v.  Hazard, 
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102  U.  S.  81  (1880) ;  Empire  Town- 
ship V.  Darlington,  101  U.  S.  87  (1879) ; 
Henry  County  v.  Nicolay,  95  U,  S.  619 
(1877) ;  East  Lincoln  v.  Davenport, 
94  U.  S.  801  (1876) ;  Callaway  County 
V.  Foster,  93  U.  S.  567  (1S76) ;  Scot- 
land County  V.  Thomas,  94  U.S.  682 
(1876);  Nugent  v.  Supervisors,  19 
Wall.  (U.  S.),  241  (1873);  Washburn 
V.  Cass  County,  3  Dill.  (TJ.  S.),  251 
(1875) ;  Lewis  v.  Clarendon,  6  Rep. 
609  (1878). 

Illinois  :  Edwards  v.  People,  88  111. 
340  (1878);  Robertson  i.  Roekford, 
21  111.  451  (1859);  Niantic  Savings 
Bank  v.  Douglass,  5  111.  App.  579 
(1S79).  Compare  Town  of  Pana  v. 
Lippincott,  2  111.  App.  466  (1S77). 

Indiana :  Scott  v.  Hanshear,  94 
Ind.  1  (1883). 

Kansas:  Atchison,  etc.  R.  Co.  v. 
PhiUips  County,  25  Kan.  261  (1881); 
Chicago,  etc  R.  Co.  v.  Stafford  County, 
36  Kan.  121  (1887),  (12  Pacific  Rep. 
593).  Compare  State  v,  Nemaha 
County  Commrs.,  10  Kan.  569  (1S73). 

Missouri :  State  v.  Greene  Coiuity, 
54  Mo.  540  (1874);  Smith  v.  Clark 
County,  54  Mo.  58  (1873) ;  Hannibal, 
etc.  R,  Co.  V.  Marion  County,  36  Mo. 
294  (1865). 

Texas:  Morrell  v.  Smith  County, 
89  Tex.  529  (1896),  (36  S.  W.  Rep. 
56). 

'  Harter  v.  Kernochan,  103  U.  S. 
574  (1880) :    "The  act  .  .  .  fully  au- 
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a  consolidation  was  effected,  a  constitutional  provision  had 
been  adopted  prohibiting  county  subscriptions  without  the 
vote  of  the  people,  it  was  held  that  the  consolidated  corpora- 
tion did  not  acquire  the  right  of  constituent  corporations  to 
receive  such  aid  without  such  vote.^ 

A  discussion  of  the  right  of  consolidated  companies  to  re- 
ceive municipal  aid  voted  to  their  constituents  is,  principally, 
of  historic  value.  Public  sentiment  has  changed.  Public 
policy  as  indicated  by  constitutional  and  statutory  provisions 
is  adverse  to  municipal  aid  to  railroad  companies,  and  only 
in  exceptional  instances  is  such  aid  granted  at  the  present 
time. 

§  71.  Constitutional  Limitations  upon  Grants  of  Privileges 
and  Immunities.  — Constitutional  provisions  in  many  States 
prohibit  the  grant  of  special  privileges  and  immunities. 

When  consolidation  takes  the  form  of  merger  these  provi- 
sions are  inapplicable,  for  the  privileges  and  exemptions  of 
the  merging  companies  pass  to  an  existing  corporation,  which 
takes  by  transfer  and  not  by  grant.^ 

When,  however,  the  effect  of  consolidation  is  to  dissolve 
the  consolidating  companies  and  to  create  in  their  stead  a  new 

thorized    the    consolidation    between  court  by  the  electors  of  a  township  to 

those  two  companies,  and  upon  such  subscribe,  in  its  behalf,  for  stock  in  a 

consolidation  the  new  company  sue-  certain  railroad  company,  that,  upon 

ceeded   to    all    the   rights,    franchises  principles  of  the  law  of  attorney  and 

and  powers  of  the  constituent  com-  constituent,  the  consolidation  of  such 

panies.     The  power  in  the  township  company  with   another   revoked  the 

to   make    a   donation   in    aid   of   the  power. 

construction  of  the  Illinois  South-  In  Wilson  v.  Salamanca,  99  U.  S. 
eastern  railway  was  also  a  privilege  499  (1878),  however,  the  Court  dis- 
of  the  latter  corporation,  and  that  tinguished  the  above  case  from  a  case 
privilege,  upon  the  consolidation,  where  a  subscription  had  been  made 
passed  to  the  new  company."  under  similar  conditions  by  a  town- 
See  also  Smith  v.  Clark  County,  54  ship  trustee  and  clerk,  holding  that 
Mo.  67  (1873),  followed  in  Scotland  they  acted  in  their  official  capacity  as 
County  V.  Thomas,  94  U.  S.  682  township  authorities  and  not  as  mere 
(1876),  and  cases  cited  in  preceding  agents,  and  that  the  township  was 
note.  liable. 

'Wagner    v.    Meety,    69    Mo.    150  ^  Tennessee     v.     Whitworth,      117 

(1878).  U.   S.    147  (1885),  (6    Sup.    Ct.   Rep. 

In  Harshman  v.  Bates  County,  92  649) ;   Central  R.,  etc.  Co.  u.  Georgia, 

U.  S.  569  (1875),  the  Supreme  Court  92  U.  S.  665  (1875) ;  Southwestern  R., 

of  the  United  States  held,  where  au-  etc.  Co.  v.  Georgia,  92  U.  S.  676,  note 

thority  had  been  given  to  a  county  (1875). 
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and  distinct  corporation  tl.is  new  corporation  takes  every- 
thing by  grant  —  express  or  hy  reference  —  and  the  legisla- 
ture is  controlled  by  existing  constitutional  limitations  in 
granting  it  privileges.'  The  new  consolidated  corporation  is 
subject  to  all  constitutional  provisions  in  force  at  the  time  of 
its  creation  in  precisely  the  same  manner  as  other  new  cor- 
porations. Where  corporations  enjoying  irrepealable  privi- 
leges and  exemptions  consolidate  and  a  new  corporation  is 
created  it  takes  such  privileges  subject  to  constitutional  or 
statutory  provisions  reserving  to  the  legislature  power  to  repeal 
the   charter  provisions  granting  them.^ 

Questions  as  to  the  effect  of  constitutional  provisions  upon 
the  special  immunities  of  consolidating  corporations  generally 
arise  in  connection  with  exemptions  from  taxation  and  are 
further  considered  in  the  next  section. 

§  72.  Exemptions  from  Taxation.  — As  already  indicated, 
the  purpose  of  acts  permitting  the  merger  of  corporations  is, 
generally,  to  vest  in  the  absorbing  company  the  privileges  and 
immunities,  including  exemptions  from  taxation,  of  the  com- 
panies absorbed,  and  such  is  the  legal  presumption.^  The 
merger  does  not,  however,  enlarge  the  rights  acquired  nor 
bestow  new  immunities.*     Thus,  where  one  railroad  corpora- 

^  Yazoo,  etc.  R.  Co.  v.  Adams,  180  San  Antonio  Traction  Co.  u.Altgelt, 

U.  S.  1  (1901),  (21  Sup.  Ct.  Rep.  240) ;  200  U.  S.  304  (1906)  (26  Sup.  Ct.  Rep. 

Minneapolis,  etc.  R.  Co.    i'.    Gardner,  2G1). 

177  U.  S.  332  (1900),  (20  Sup.  Ct,  Rep.  2  Railroad  Co.  v.  Georgia,  98  U.  S 

656);    Norfolli,  etc.  R.  Co.  v.  Pendle-  359   (1878).     See  also  cases  cited  in 

ton,  156  U.  S.  673  (1895),  (15  Sup.  Ct.  note  1.     Compare  Citizens'  Street  R. 

Rep.  413);    St.  Louis,  etc.   R.  Co.  v.  Co.  v.  Memphis,  53  Fed.  715  (1893). 

Berry,  113  V    S.  465  (1885),  (5  Sup.  See    ante,    §    66:     "Real    Estate    and 

Ct.     Rep.     529);      Railroad     Co.     v.  Rights  in  Streets." 

Georgia,  ilS  U.  S.  359  (1878) ;  Railroad  »  Tennessee     v.     ^\Tiitworth,      117 

Co.    V.    Maine,    96    U.  S.    499  (1877);  U.  S.   147  (1885),  (6    Sup.    Ct.    Rep. 

Shields  v.  Ohio,  95  U.  S.  319  (1877);  649). 

Keolcuk,  etc.  R.  Co.  v.  Scotland  '  Central  R.,  etc.  Co.  v.  Georgia,  92 
County,  41  Fed.  305  (1890).  See  also  U.  S.  675  (1875).  "The  obvious  pur- 
State  t'.  Northern  Central  R.  Co.  44  pose  of  the  act  was  to  vest  in  the 
Md.  131  (1875).  Central    Company    the    rights,    priv- 

After  the  adoption  of  a  new  con-  ileges,     immunities,     property,     and 

stitution    a    railroad    comj-iany    char-  franchises  which  had  belonged  to  the 

tered    prior    thereto    which    consoli-  Macon  and  Western  Company ;    not 

dates   with    other   corporations  takes  to  enlarge  those  rights,  or  to  bestow 

all   privileges   and   franchises  subject  new   immunities.     If,    therefore,    the 

to  its  provisions.  Macon    and    ^A^estern    held    its    fran- 
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tion  which  enjoyed  an  exemption  from  taxation  for  a  Umited 
period  was  merged  in  another  company  having  a  perpetual 
exemption,  it  was  held  that  such  perpetual  exemption  did  not 
apply  to  the  railroad  of  the  absorbed  company,  and  that  it 
became  subject  to  taxation  upon  the  expiration  of  the  period 
limited.' 

Where  a  new  corporation  is  created  as  the  result  of  consoli- 
dation the  question  whether  it  acquires  the  exemptions  from 
taxation  enjoyed  by  its  constituent  companies  depends  upon 
the  constitution  of  the  State  and  the  terms  of  the  consolida- 
tion act.  If  the  constitution  prohibits  the  grant  of  such 
exemptions  they  cannot,  as  shown  in  the.  last  section,  be  be- 
stowed on  the  consohdated  company.^ 

Where  the  constitution  contains  no  prohibition  of  such 
exemptions,  their  existence  depends  entirely  upon  the  pro- 
visions of  the  consolidation  act.  The  courts  view  such  ex- 
emptions with  disfavor  and  in  construing  consolidation  stat- 
utes hold  that,  in  the  absence  of  an  express  statutory  direction 
or   of    an   equivalent   implication  by    necessary    construction. 


chises  and  property  subject  to  taxa- 
tion, the  Central,  succeeding  to  the 
franchises  and  property,  holds  them 
alike  subject.  It  took  them  just 
as  they  were,  acquiring  no  additional 
or  enlarged  rights  as  against  the 
State." 

See  also  Southwestern  R.,  etc.  Co. 
V.  Georgia,  92  U.  S.  676  (1875),  in 
note  to  above  case.  Also  Keokuk, 
etc.  E,.  Co.  V.  Missouri,  152  U.  S.  301 
(1894),  (14  Sup.  Ct.  Rep.  592) ;  State 
V.  Philadelphia,  etc.  R.  Co.,  45  Md. 
361  (1876),  (24  Am.  Rep.  511). 

'  Tomlinson  v.  Branch,  15  Wall. 
(U.  S.)  460  (1872). 

2  In  St.  Louis,  etc.  R.  Co.  v.  Berry, 
113  V.  S.  465  (1885),  (5  Sup.  a.  Rep. 
529),  it  was  held  :  A  consolidation  of 
two  railway  companies  by  an  agree- 
ment which  provided  that  all  the 
property  of  each  company  should  be 
taken  and  deemed  to  be  transferred 
to  the  consolidated  company  "as 
such  new  corporation  without  further 
act  or  deed,"  created  a  new  corpora- 


tion, with  an  existence  dating  from 
the  time  when  the  consoUdation  took 
effect,  and  subject  to  constitutional 
pro\'isions  respecting  ta.xation  in  force 
in  the  State  at  that  time. 

In  Keokuk,  etc.  R.  Co.  v.  Scotland 
County,  41  Fed.  305  (1890),  the 
Court  said  that  a  consolidation  of 
two  railroad  companies  under  the 
Missouri  consolidation  act  operated 
as  the  creation  of  a  new  corporation, 
wholly  distinct  from  the  constituent 
corporations  out  of  which  it  was 
formed,  which  new  corporation  de- 
rived its  powers  and  franchises  from 
the  consoUdation  act ;  and  since 
Const.  Mo.  1865,  Art.  11,  par.  16, 
prohibiting  legislative  exemption  from 
taxation,  w^as  adopted  before  the 
passage  of  the  act,  the  consohdated 
corporation  did  not  acquire  the  im- 
munity from  taxation  granted  in  1857 
to  one  of  its  constituent  corporations. 

See  also  cases  cited  in  notes  to  pre- 
ceding section. 
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exemptions  from  taxation  in  the  charters  of  consolidating 
corporations  do  not  pass  to  the  new  corporation  succeeding 
by  consolidation  to  their  property  and  ordinary  franchises.^ 

In  the  case  of  Yazoo,  etc.  R.  Co.  v.  Adams  ^  ^Mr.  Justice 
Brown  said;  "Exemptions  from  taxation  are  not  favored 
l\v  law,  and  will  not  be  sustained  unless  such  clearly  appears 
to  luive  been  the  intent  of  the  legislature.  Public  policy  in 
the  United  States  has  almost  necessarily  exempted  from  the 
scope  of  the  taxing  powers  large  amounts  of  propert)'  used  for 
religious,  educational  and  municipal  purposes;  but  this  list 
ought  not  to  be  extended  except  for  very  substantial  reasons; 
and  while,  as  we  have  held  in  many  cases,  legislatures  maj'  in 
the  interest  of  the  public,  contract  for  the  exemption  of  other 
jDroperty,  such'  contracts  should  receive  a  strict  interpretation, 
and  every  reasonable  doubt  be  resolved  in  favor  of  the  taxing 
power.  Indeed,  it  is  not  too  much  to  say  that  courts  are  astute 
to  seize  upon  evidence  tending  to  show  either  that  such  exemp- 
tions were  not  originally  intended,  or  that  they  have  become 
inoperative  by  changes  in  the  original  constitution  of  the 
companies." 

Where,  however,  the  consolidation  act  provides  that  the 
consolidated  corporation  shall  be  "  vested  with  all  the  immu- 
nities" of  the  old  companies,  or  uses  other  language  clearly 
evidencing  a  legislative  intent  to  bestow  such  special  privileges 
upon  the  consolidated  corporation,  it  thereby  succeeds  to  an 
exemption  from  taxation  contained  in  the  charter  of  a  con- 
stituent corporation.^     Such  an  exemption,   however,   applies 

1  Norfolk,  etc.  R.  Co.  v.  Pendleton,  burgh    R.    Co.,    29    Gratt.    (^'a.)    773 

156  U.  S.  673  (189.5),  (15  Sup.  Ct.  Rep.  (1S7S). 

413):  "We  have  frequently  held  that,  For  consideration  of  the  question 
in  the  absence  of  express  statutory  of  irrepealable  contracts  with  the 
direction,  or  of  an  eqtiivalent  impli-  State  on  the  subject  of  taxation  pass- 
cation  by  necessary  construction,  ing  to  consohdated  corporation  see 
provisions,  in  restriction  of  the  right  State  v.  Commr.  of  Railroad  Taxa- 
of  the  State  to  tax  the  property  or  tion,  37  N.  .J.  L.  240  (1874). 
to  regulate  the  affairs  of  its  corpora-  ^  Yazoo,  etc.  R.  Co.  v.  Adams,  180 
tions,  do  not  pass  to  new  corporations  TJ.  S.  22  (1901),  (21  Sup.  Ct.  Rep.  240). 
succeeding,  by  consolidation  or  by  See  also  Railroad  Co.  v.  Georgia,  98 
purchase  under  foreclosure,  to  the  U.  S.  363  (1S78);  Railroad  Co.  u. 
property  and  ordinary  franchises  of  Maine,  96  U.  S.  308  (1877). 
the  first  grantee."                                                  *  .\tlantic,  etc.  R.  Co.  v.  Allen,  15 

See    also    Petersburgh    v.    Peters-  Fl.  637  (1876).     In  this  case  the  act 
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only  to  the  property  to  which  it  adhered  when  enjoyed  by  the 
original  company.  "  Whatever  property  was  subject  to  taxa- 
tion would,  after  the  consolidation,  remain  so."  ' 

Improvements,  betterments  and  repairs  made  upon  the 
properties  by  the  consolidated  company  are  subject  to  taxa- 
tion or  exemption  according  to  the  rule  applied  to  the  respec- 
tive properties  upon  which  they  were  made.^ 


pro^Tcled  that  "all  the  rights,  fran- 
chises and  privileges"  should  pass, 
and  the  Court  said  :  "A  right  of  ex- 
emption from  taxation  can  be  passed 
under  the  general  language  'all  the 
rights'  the  same  as  any  other  right. 
We  can  see  no  difference.  .  .  The 
term  'all  rights'  embraces  each  right." 

See,  however,  post,  §  160;  "i?x- 
em.'ptions  froTn  Taxation.^' 

In  Natchez,  etc.  R.  Co.  v.  Lam- 
bert, 70  Miss.  779  (1893)  the  Court 
said:  "If  the  words  'rights,  privi- 
leges, and  immunities'  do  not 
include  its  immunity  from  taxa- 
tion it  would  be  difficult  to  pass  it 
except  by  an  express  declaration  that 
exemption  from  taxation  should  be 
among  the  rights,  privileges  and  im- 
munities to  be  transferred." 

^  A  railroad  corporation,  formed 
under  an  act  of  the  legislatxn-e  by  the 
consolidation  of  existing  companies 
and  "vested  with  all  the  rights, 
privileges,  franchises,  and  property 
which  may  have  been  vested  in  either 
company  prior  to  the  act  of  consoh- 
dation, "  acquires  no  greater  immunity 
from  taxation  than  they  severally 
enjoyed  as  to  the  portions  of  the  road 
which  belonged  to  them, under  their 
respective  charters.  Whatever  prop- 
erty was  subject  to  taxation  would, 
after  the  consolidation,  remain  so. 
Chesapeake,  etc.  R.  Co.  v.  Virginia, 
94  U.  S.  718  (1876). 

See  also  Central,  etc.  R.  Co.  v. 
Georgia,  92  XJ.  S.  665  (1875) ;  Branch 
V.  Charleston,  92  U.  S.  677  (1875); 
TomUnson  v.  Branch,  15  Wall.  460 
(1872) ;     Charleston    v.     Branch,     15 


Wall.  (U.  S.)  470  (1872),  note;  Dela- 
ware R.  R.  Tax.,  18  Wall.  206  (1873)  ; 
Philadelphia,  etc.  R.  Co.  v.  Maryland, 
10  How.  377  (1850);  State  V.Wood- 
ruff, 36  N.  J.  L.  94  (1872) ;  State  v. 
Philadelphia,  etc.  R.  Co.,  45  Md.  361 
(1876),  (24  Am.  Rep.  511). 

2  Branch  v.  Charieston,  92  U.  S.  682 
(1875):  "It  does  not  follow,  there- 
fore, that  this  part  of  the  road,  though 
used  for  the  accommodation  of  both 
branches,  should  be  regarded  as  divis- 
ible into  proportional  parts,  one  sub- 
ject to  taxation  and  the  other  not. 
It  is  to  be  regarded  as  simply  the  road 
and  property  of  the  old  company;  in 
the  hands  of  the  new  company  it  is 
true,  but  subject  to  all  the  liabilities 
of  its  original  charter.  Hence  we 
held  tliat  the  entire  Une  of  road  be- 
tween Branchville  and  Charleston  is 
subject  to  taxation;  and  that  •prima 
facie  the  railroad  terminus  and  depot 
in  Charleston  and  the  property  ac- 
cessory thereto  belong  to  the  older 
portion  of  the  joint  property.  But 
inasmuch  as  the  charter  right  of 
the  present  company  extended  to 
Charleston,  we  further  held,  that  if  it 
could  be  fairly  shown  that  any  of  the 
company's  property  there  was  ac- 
quired by  the  present  company  tor 
the  accommodation  of  the  business 
belonging  to  its  original  roads,  or  for 
the  joint  accommodation  of  the  en- 
tire system  of  roads  under  its  control, 
such  property  would,  -pro  tanto  and  in 
fair  proportion,  be  exempt  from  taxa- 
tion. This  was  intended  to  meet  the 
case  of  such  property  as  the  present 
company    might    have    acquired    in 
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A  conditional  exemption  from  taxation  dependent  upon 
certain  returns  being  made  and  certain  acts  performed,  whicli 
the  consolidated  corporation  is  neither  required  nor  able  to 
make  or  perform,  does  not  enure  to  its  benefit.' 

§  73.  Special  Privileges  and  Immunities  other  than  Tax 
Exemptions.  —  Where  a  corporation  having  the  exclusive 
franchise  to  furnish  water  to  a  city  is  consolidated  with  another 
corporation  under  a  statute  providing  that  upon  consoUda- 
tion,  the  separate  existence  of  the  constituent  corporations  shall 
cease,  and  that  the  consohdated  corporation  shall  be  subject 
to  existing  laws,  the  exclusive  franchise  does  not  pass  to  the 
new  company  if  the  statutes  at  the  time  of  the  consolidation 
are  opposed  to  such  exclusive  privileges.^  The  provisions  of 
the  consolidation  acts  may  be  such,  however,  that  an  exclu- 
sive privilege  of  this  character  will  pass  to  the  consolidated 
corporation.' 

A  consolidated  railroad  corporation  may  acquire  the  hmited 
liability  of  one  of  its  constituents  for  damages  for  killing  live 
stock.*  A  provision  in  the  charter  of  a  constituent  corporation 
exempting  its  officers,  agents  and  servants  from  military  and 
road  duty  and  from  serving  on  juries,  has  been  held  not  to  be 
a  mere  personal  privilege  conferred  upon  the  classes  of  persons 

Charleston,  either  separately  or  in  limited  taxation  ia  to  be  based.  But 
conjunction  with  the  old  company,  that  they  are  not  so  enabled  or  re- 
had  no  consohdation  taken  place,  and  quired,  will  be  fully  seen.  Nor  is  it 
had  the  line  between  Branch\'ille  and  pretended  or  alleged  that  such  acts 
Charleston,  used  by  both,  remained  ha\'e  been  done."  Affirmed  sub  novi. 
the  property  of  the  old  company.  Of  Railroad  Co.  v.  Maine,  96  U.  S.  .5i_)S 
course,  in  carrying  out  this  principle,  (1S77). 

any  repairs  or  improvements  made  on  ^  Shaw  v.  City  of  Covington,    194 

the  old  Mne  or  the  property  of  the  old  V.  S.  593    (1904),  (24  Sup.  Ct.   Rep. 

company  would  become  a  part  thereof,  754) . 

and  be  subject  to  taxation."  ^  >-Jew  Orleans  Gas  Co.  v.  Louisiana 

»  State  V.  Maine  Central  R.  Co.  6f.,  Lifiht,  etc.  Co.,  115  U.  S.  650  (1885), 

Me.    499    (1877)  :     "The    defendant's  (20  Sup.  Ct.  Rep.  52).     In  this  case 

claim  to  immunity  from  taxation  or  it   was  held   that   upon   a   consolida- 

for  a   hmited   and   conditional   taxa-  tion  of  gas  light  companies  the  con- 

tion  rests  only  on  the  word  'immimi-  solidated    corporation    obtained     the 

ties'    in    section    4.     But    to    entitle  exclusive   privilege   of   a    constituent 

them  to  immunity  they  must  fir.st  of  company  to  supply  a  city  with  gas. 
all  be  enabled  or  required  to  make  the  ''  Daniels   v.  St.  Louis,  etc.  R.  Co  , 

several  returns,  and  do  and  perform  62  Mo.  43  (1876)  (sale), 
the    several    acts    upon    which    such 
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described,  but  a  valuable  right  in  the  company  which  passes 
upon  consolidation  to  the  consohdated  company.' 

II.    Powers 

§  74.    Powers  of   Consolidated  Corporation.      In   General.  — 

When  consolidation  is  effected  through  a  process  of  merger 
the  absorbing  corporation  continues  in  existence  with  its  origi- 
nal powers  and  with  such  additional  powers,  derived  from 
the  corporations  absorbed,  as  the  consolidation  statute  may 
confer. 

When,  however,  the  original  corporations  are  dissolved  and 
a  new  and  distinct  corporation  is  created,  the  consolidation 
act  is  treated  as  a  grant  of  a  new  charter  to  the  consolidated 
corporation^  which  acquires  and  can  exercise  no  powers  not 
granted  expressly  or  by  necessary  implication  therein.^  It 
will  be  implied  that  the  consolidated  company  takes  and  may 
exercise  the  powers  necessary  for  the  use  of  the  property  and 
franchises,  and  for  the  transaction  of  the  business  acquired. 

The  consolidation  statute  need  not  specifically  enumerate 
the  corporate  powers  conferred,  but  may,  and  usually  does, 
designate  the  powers  and  privileges  granted  by  reference  to 
the  powers  of  the  constituent  companies.  "  Powers  and 
privileges  may  as  well  be  designated  by  reference  to  the  char- 
ters of  other  companies  as  by  special  enumeration."  *     The 

^  Zinuner    v.    State,    30    Ark.    677  stroyed,  a  new  one  was  created,  and 

(1875).     Compare,  however,  St.  Louis,  its  powers  were  'granted'  to  it,  in  all 

etc.    R.    Co.    V.    Berry,    41    Ark.    509  respects,  in  view  of  the  law,  as  if  the 

(1883).     See  also  Hawkins  v.  Small,  old  companies  had  never  existed,  and 

7  Baxt.  (Tenn.)  193  (1874).  neither  of  them  had  ever  enjoyed  the 

Where    the   employees    of   a,   Ten-  franchises  so  conferred." 
nessee  corporation  were  exempt  from  See  also  Charlotte,  etc.  R.  Co.  v. 

road  work  and  the  corporation  was  Gibbes,  27  S.  C.  385  (1887),   (4  S.  E. 

incorporated    in    Alabama    with    the  Rep.  49). 

same  privileges  it  was  held  that  the  ^  Shields    v.    Ohio,    95    U.    S.    323 

employees      were      likewise      exempt  (1877) ;    Mead  v.  New  York,  etc.  R. 

from  such  duty  in  Alabama.     John-  Co.,  45  Conn.  199  (1877). 
son  V.  State,   88  Ala.  176  (1889),    (7  ■•  State  v.  Keokuk,  etc.  R.  Co.,  99 

So.  Rep.  253).  Mo.   41    (1889),    (12   S.W.    Rep.   290, 

2  In  Shields  v.   Ohio,   95  U.  S.  323  6  L.  R,  A.  222). 
(1877),    Mr.    Justice    Swayne    said:  Also  Shields  v.  Ohio,  95  U.  S.  323 

"When   the   consolidation   was   com-  (1877)  :  "The  language  was  brief  and 

pleted,  the  old  corporations  were  de-  was    made    operative    by    reference. 
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privileges  so  granted  by  reference,  however,  while  similar  to 
those  of  the  former  companies,  are  not  the  same.  They  are, 
essentially,  privileges  of  the  new  corporation,  to  be  exercised 
according  to  its  constitution  and  for  the  purposes  of  its  crea- 
tion.^ 

The  amount  of  capital  stock  which  the  consolidated  cor- 
poration is  authorized  to  issue  is  generally  fixed  by  the  con- 
solidation act  with  reference  to  the  amounts  issued  by  the 
companies  consolidating ;  and,  in  some  States,  it  is  provided 
that  the  capital  stock  of  the  consolidated  corporation  shall  not 
exceed  the  total  amount  of  the  capital  of  its  constituents.^ 

§  75.  Power  to  issue  Mortgage  Bonds.  —  General  consoli- 
dation statutes  often  provide  that  the  consolidated  company 

water  company,  and  that,  there  being 
no  statutory  prohibition,  it  was  not 
acting  ultra  vires.  Att_y.  Gen.  v. 
North-Eastern  Ry.  2  Ch.  675  (1906), 
(95  L.  T.  512,  76  L.  J.  Ch.  5,  70  J. 
P.  473,  22  T.  L.  R.  695). 

"^Connecticut:  Gen'l  Stat.  1902,  § 
3807. 

Idaho:  Session  Laws  1901,  p.  214, 


But  this  did  not  affect  the  legal  re- 
sult. A  deed  inter  partes  may  be 
made  as  effectual  by  referring  to  a 
description  elsewhere  as  by  reci  t  ing 
it  in  full  in  the  present  instrument. " 

^  AVhere  a,  new  corporation  is 
formed  out  of  two  existing  corpora- 
tions, which,  under  the  terms  of  the 
consolidation,  cease  to  exist,  the  law 
creating  the  new  corporation  controls 
in  determining  what  are  its  corporate 
powers  and  franchises.  Crawfords- 
ville,  etc.  Turnpike  Co.  v.  Fletcher, 
104  Ind.  97  (18S3),  (2  N.  E.  Rep. 
243).  For  references  to  consolida- 
tion statutes  providing  generally  that 
the  consolidated  company  shall  pos- 
sess all  the  -powers,  rights,  franchises, 
etc.  of  the  consolidating  corporations, 
see  note  to  §  65,  ante. 

Where  a  railway  company  and  a 
dock  company  amalgamated  under 
an  English  statute  pro\ading  that 
the  two  undertakings  should  form  one 
and  be  the  undertaking  of  the  rail- 
way company,  but  that  no  pru\'ision 
of  the  statutes  which  related  exclu- 
sively to  one  of  the  undertakings 
should  apply  to  the  other,  and  the 
railway  company  supplied  their  dock 
undertaking  with  water  derived  from 
land  acquired  for  its  railway,  it  was 
held  that  the  railway  company  was 
not    carrying    on    the    business    of    a 
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Ncv:  York:  Railroad  Law,  §  71, 
Birdsej-e's  R.  S.  Sup.  Vol.  4,  1905. 

North  Dakota:  Rev.  Code,  1905, 
§  4273. 

Oklahoma:  Rev.  Stat.  1903,  p. 
360,    §    H)S2. 

Washington:  Ballinger's  Anno. 
Stat.    1897,    §    4304. 

In  New  Hampshire  the  capital 
stock  of  the  consolidated  company 
may  not  exceed  the  shares  of  the 
const  i  tuent  corporations  * '  actually 
issued  and  paid  for  at  par."  (Pub. 
Stat.  1901.  ch.  156,  §  26,  p.  504.) 

In  Pennsylvania  the  amount  of  the 
capital  stock  is  not  limited  to  the 
amount  of  the  issues  of  the  con- 
sohdating  companies  and  is  fixed  in 
the  cousohdation  agreement.  ( Bright, 
Purd.  Dig.  1903,  vol.  1,  ch.  XI, 
p.  785.)  See  also  as  to  power  to  in- 
crease stock,  Alabama  Code,  §  1150. 
N'ew  Jersey  Railroad  Law,  par.  252-3 
(G.  S.  1895,  p.  2698). 
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may,  under  prescribed  conditions,  issue  bonds  and  secure 
them  by  mortgage  of  its  property  and  franchises,'  and  may 
exchange  the  bonds  so  issued  for  the  bonds  of  its  constituent 
companies.^ 

Under  authority  to  issue  mortgage  bonds,  it  has  been  held 
that  a  consolidated  corporation  may  do  so  for  the  purpose  of 
taldng  up  bonds  previously  issued  by  a  constituent  corpora- 
tion.^ A  consolidated  company  may  also  purchase  and  retire 
the  bonds  of  its  constituents.* 

Consolidation  acts  sometimes  stipulate  that  no  bonds  or 
other  evidences  of  indebtedness  shall  be  issued  as  a  considera- 
tion for  or  in  connection  with  a  consolidation.'^ 

§  76.  Right  of  Eminent  Domain.  —  A  consolidated  corpora- 
tion acquires,  among  its  powers  and  privileges,  the  right  to 
condemn  property  under  the  power  of  eminent  domain  granted 
to  a  constituent  corporation." 


^Colorado:  Mills' Anno.  Stat.  1891, 
ch.  30,  §  607. 

Connecticut:  Gen.  Stat.  1902,  § 
3807. 

Georgia:   Code  1895,  §  2179. 

New  Jersey :  Laws  1903,  _p.  680, 
I  70. 

New  York:  Railroad  Law,  §  72, 
Birdsej'e's  R.  S.  1905. 

Ohio:  Bates'  Anno.  Stat.  1906, 
§  3399  A. 

Pennsylvania:  Bright.  Purd.  Dig. 
1894,  §§  110,  111,  p.  1802. 

Tennessee:  Code  1896,  §  1528,  par. 
5;    Code  1884,  §  1269. 

'New  Jersey:  Laws  1903,  p.  680, 
§70. 

New  York:  Railroad  Law,  §  72, 
Birdseye's  R.  S.  1905. 

Pennsylvania:  Bright.  Purd.  Dig. 
1894,  §§  110,  111,  p.  1802. 

Consolidation  statutes  also  some- 
times limit  the  amount  of  bonds  and 
their  rate  of  interest  and  prescribe 
the  method  to  be  followed  in  issuing 
them. 

^  Camden  Safe  Deposit,  etc.  Co.  v. 
Burlington  Carpet  Co.  (N.  J.  1895),  33 
Atl.  Rep.  479. 

«  Shaw  V.  Norfolk  County  R.  Co., 


16  Gray  (Mass.),  411  (1860)  :  "Then 
[upon  consolidation]  the  Boston  and 
New  York  Railroad  Company,  having 
become  the  owners  of  the  franchises 
and  property  of  the  Norfolk  County 
Railroad  Company,  subject  to  the 
rights  of  their  creditors,  could  either 
become  purchasers  of  the  outstand- 
ing bonds,  and  hold  them  like  otlier 
creditors,  or  could  pay  and  extinguish 
them  for  the  rehef  and  discharge  of 
their  own  property,  as  they  should 
deem  it  best  for  their  interest  and 
advantage  to  do." 

5  Connecticut:  Gen'l  Stat.  1902,  § 
3675. 

Idaho:  Session  Laws  1901,  p.  214, 
§2. 

New  York:  R.  R.  Law,  §  71,'  Birds- 
eye's  R.  S.  Sup.  vol.  4,  1905. 

North  Dakota :  Revised  Codes  1899, 
§  2954. 

Oklahoma:  Stat.  1903,  p.  360, 
§  99. 

Washington:  Ballinger's  Anno. 
Stat.    1897,    §   4304. 

»  Abbott  V.  New  York,  etc.  R.  Co., 
145  Mass.  450  (1888),  (15  N.  E.  Rep. 
91).  See  also  South  Carolina  R.  Co. 
V.  Blake,  9  Rich.  (S.  C.)  228  (1856) ; 
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It  has  been  questioned  whether  it  takes  this  power  as  a 
5Most-successor  of  the  constituent  corporation,  to  which  it  was 
originally  granted  or  whether  the  transfer  operates  as  a  new 
grant  of  the  power,  upon  the  same  terms,  to  the  consohdated 
company.  In  Abbott  v.  New  York,  etc.  R.  Co}  the  Supreme 
,  Judicial  Court  of  Massachusetts  said:  "It  seems  to  us  equally 
clear  that  a  corporation,  by  consent  of  the  legislature,  may 
take  this  power  as  gwasi-suceessor  of  another  corporation  to 
which  it  was  originally  granted,  and  it  is  not  very  material 
whether  the  legislature  be  regarded  as  authorizing  a  transfer 
of  the  old  power,  or,  more  strictly,  as  delegating  a  new  power 
in  the  same  terms  as  the  old.  The  substance  of  the  transac- 
tion is  seen  in  cases  of  consolidation."  Upon  the  principle, 
however,  that  a  consolidated  corporation  takes  everything  by 
creation  and  grant  it  seems  the  better  view  that  the  consoli- 
dation statute  operates  as  a  new  grant  of  this  and  other  powers. 

Inchoate  rights  of  a  constituent  corporation,  under  pending 
condemnation  proceedings,  pass  to  the  consolidated  company 
upon  consolidation.^ 

§  77.  Miscellaneous  Powers.  — It  has  been  held  that  a  cor- 
poration which  by  its  charter  has  power  to  "unite  with  any 

Trester  v.  Missouri,  etc.  R.  Co.,  33  ^  Proceedings  instituted  by  a  rail- 
Neb.  171  (1891),  (49  X.  "\V.  Rep.  1110) ;  road  company  to  acquire  lands,  by 
Toledo,  etc.  R.  Co.  v.  Dunlap,  47  condemnation,  for  its  road,  in  which 
Mich.  456  (1882),  11  N.  W.  Rep.  271,  commissioners  have  made  their  report 
5  Am.  &  Kng.  R.  Gas.  378) ;  Boston,  and  award  of  damages,  from  which 
etc.  R.  Co.  V.  Midland  R.  Co.,  1  Gray  the  landowner  has  appealed,  do  not 
(Mass.)  359  (1854).  become  void  ab  initio  nor  abate,  by 

In  Re  Trenton  St.  Ry.  Co.  (X.  J.  reason     of     the     consolidation     and 

1900),  47  Atl.  Rep.  819,  it  was  held  merger  of  the  condemning  company 

that. even  a  de  facto  consolidated  cor-  with  another  railroad  company,  forni- 

poration   may   exercise    the    right   of  ing  a  new  corporation ;  but  the  rights 

eminent    domain    if    its    constituents  in  the  land  acquired  by  the  condem- 

have  such  riglit.  nation  proceedings  sur\ave  and  pass 

The    right    to    condemn    lands    is  to  the  new  corporation,  and  it  may 

sometimes   expressly  conferred   upon  be  lawfully  substituted  as  appellee  in 

the   consohdated    corporation   in   the  the  appellate  court  and  the  case  then 

consolidation  act.  proceed  to  trial.     Day  v.  New  York, 

Michigan:   P.  A.  1901,  p.  117.  etc.  R.  Co.,  58  N.  J.  L.  677  (1896),  (34 

New  Jersey:   R.  R.  Law,  par.  341,  Atl.  Rep.  1081). 
§  2.  See  also  Cahfornia  Central  R.  Co. 

'  Abbott  V.  New  York,  etc.  R.  Co.,  v.    Hooper,    76   Cal.    404    (1888),    (18 

145  Mass.  453  (1888),  (15  N.  E.  Rep.  Pac.  Rep.  599). 
91). 
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other  company"  by  consolidating  with  another  corporation 
exhausts  the  power,  and  it  does  not  pass,  with  other  powers 
and  privileges,  to  the  consoHdated  corporation.'  The  right  of 
further  consolidation  is,  however,  sometimes  expressly  con- 
ferred in  consolidation  statutes.^ 

A  consohdated  corporation  may  apply  the  amount  received 
from  calls  upon  subscriptions  to  one  constituent  company  in 
payment  of  the  debts  of  another  ;3  may  compromise  and  settle 
claims  against  any  constituent  company  and  maintain  an  action 
to  enforce  the  settlement ;  *  may  exercise  the  power  of  a  con- 
stituent corporation  to  charge  a  fixed  rate  for  transportation  ^ 
and,  generally,  may  enjoy  and  exercise  any  rights  and  powers 
conferred  by  the  consolidation  act." 


1  Morrill  V.  Smith  County,  89  Tex. 
529  (1896),  (36  S.  W.  Rep.  56). 

^  Idaho:   Laws  1901,  p.  214. 

North  Dakota:  Rev.  Codes  1899, 
§  2954. 

WashiTUfton:  BaUinger's  Anno. 
Code  &  Stat.   §  4304. 

WiscoTisin:  Stat.  1906,  vol.  3, 
§  1833. 

^  Cooper  V.  Shropshire  Union  R., 
etc.  Co.,  13  Jur.  443  (1849),  (6  Eng. 
Railw.  Cases,  136). 

*  Paine  v.  Lake  Erie,  etc.  R.  Co., 
31  Ind.  283  (1869). 

*  Fisher  v.  New  York  Central,  etc. 
R.  Co.,  46  N.  Y.  644  (1871),  (7  Am. 
Rep.  397). 

^  Where  a  consolidation  act  pro- 
vided that  the  new  company  should 
have  the  powers,  rights  and  fran- 
chises conferred  upon  two  or  more 
railroad  corporations  in  case  they 
should  bear  such  relation  to  each  other 
as  to  admit  the  passage  of  cars  over 
their  roads  continuously,  it  was  held 
that  such  corporations  having  the 
power  to  acquire  and  hold  land,  might 
confer  that  power  upon  the  consoli- 
dated company  if  it  came  within  the 
proviso  stated.  Georgia,  etc.  R.  Co. 
V.  Wilks,  86  Ala.  478  (1888),  (6  So. 
Rep.  34). 

Generally  as  to  the  right  of  con- 
solidated corporations  to  acquire  title 


to  land  see  Matter  of  Prospect  Park, 
etc.  R.  Co.,  67  N.  Y.  371  (1876); 
Georgia  Pac.  R.  Co.  v.  Gaines,  88  Ala. 
377  (1889),  (7  So.  Rep.  382). 

Miscellaneous  statutory  provisions 
relating  to  powers  and  privileges  of 
consolidated  corporations  are  as  fol- 
lows :  Consolidated  company  may 
take,  hold  and  dispose  of  stocks  and 
bonds  acquired  by  consolidation 
{Ohio.  Bates'  Anno.  Stat.  1906,  § 
3384  A).  Corporation  formed  by 
consolidation  of  domestic  and  foreign 
railroads  may  hold  and  own  necessary 
real  estate  in  adjoining  State  (Mis- 
souri. Anno.  Stat.  1906,  §  1060). 
Land  grants  pass  to  consolidated 
company  (WiscoTisin.  Laws  1899, 
p.  291).  Consolidated  company  ac- 
quires no  extraordinary  powers  not 
enjoyed  by  each  of  constituents 
(South  Carolina.  R.  S.  1893,  §  1624). 
Consohdated  company  cannot  change 
location  of  road  which  has  received 
municipal  aid  (Illinois.  R.  S.  1906, 
§  39,  p.  1572).  Consolidated  com- 
pany has  no  powers  and  privileges 
which  could  not  be  possessed  by  cor- 
poration originally  organized  under 
the  act  (Michigan.  P.  A.  1899,  p.  451, 
§  29).  Corporate  existence  of  consoli- 
dated company  limited  to  ninety-nine 
years  (Louisiana.  Const.  &  Rev. 
Laws  1904,  p.  1487).     In  addition  to 

147 


§77 


INTERCORPORATE    RELATIONS 


[part  I 


It  has  been  held  that  a  consolidated  corporation  has  no 
power  to  declare  dividends  upon  its  stock  out  of  the  earnings, 
before  consolidation,  of  a  corporation  absorbed  by  it,  nor  to 
declare  dividends  upon  the  stock  of  the  merging  corporation 
out  of  its  own  earnings.^ 

A  corporation  formed  by  the  merger  of  a  banking  corpora- 
tion with  a  trust  company  does  not  succeed  to  the  right  of  the 
former  to  act  as  executor  of  a  will  where  the  testator  died  after 
the  consolidation  took  place. ^ 


general  powers,  consolidated  com- 
pany enjoys  rights,  etc.  of  each  of  its 
constituents  (New  York.  Business 
Corp.  Law  (amended  to  1907),  §  10). 

1  Chase  v.  Vanderbilt,  37  N.  Y. 
Super.  Ct.  334  (1874). 

2  In  re  Stikeman's  "Will,  96  N.  Y. 
Supp.  460  (19(1.5),  (48  Misc.  Rep. 
156)  :  "The  will  was  made  before  there 
was  any  suggestion  of  merger  between 
the  two  companies,  and  tlierefore  it 
could  not  have  been  in  contemplation 
of  the  willmaker  at  the  time  of  the 
execution  of  his  testamentary  instru- 
ment. It  is  urged  that  ail  that  the 
law  permitted  a  corporation  to  do 
must  be  presumed  to  be  in  the  mind 
of  the  trustmaker,  but  this,  I  think, 
would  be  straining  tlie  rule  as  to  pre- 
sumption beyond  its  legitimate  pur- 
pose. ^^'e  are  to  gather,  if  we  can,  the 
intention  of  the  testator.  We  find 
him  appointing  a  strictly  and  purely 
banking   corporation  as  his  executor 


and  trustee.  This  corporation  has 
gone  out  of  existence,  its  capital 
stock  has  been  retired,  it  has  become 
part  of  the  Title  Guarantee  &  Trust 
Company,  and  all  its  assets  (what- 
ever they  may  have  been)  are  now 
subject  to  all  the  liabihties  and  obli- 
gations of  the  Title  Guarantee  & 
Trust  Company,  whether  such  obli- 
gations have  arisen  under  the  banking 
side  of  tlieir  business  or  xmder  the  title 
and  mortgage  insurance  side.  There 
was  no  vested  or  inchoate  right  ob- 
tained by  the  Manufacturers'  Trust 
Company  by  reason  of  its  having  been 
named  as  executor  in  the  will.  This 
right  to  administer  became  vested 
and  inchoate  only  upon  the  death  of 
the  testator,  and  at  that  time  the 
corporation  named  was  not  in  exist- 
ence, had  no  capital  stock,  nor  any 
official  existence  as  a  distinct  corpora- 
tion." 
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OBLIGATIONS    OF    CONSOLIDATED    CORPORATION 

I.   Direct  Obligations 

§  78.   Constitutional  Limitations. 

§  78a.   Consolidated  Corporation  Liable  upon  its  Own  Obligations. 

§  79.    As   a   General    Rule   Consolidated   Corporation   directly   assumes   all 

Obligations  of  Constituents. 
§  80.    Obligation  to  perform  Public  Duties  of  Constituents. 
§  81.    Liability   of   Consolidated   Company  to    Bondholders   and   Preferred 

Stockholders  of  Constituents.     Other  Special  Contracts. 
§  82.    Liability  for  Torts  of  Constituents. 
§  83.    Rule  of  Liability  inappUcable  to  Consolidation  after  Foreclosure  Sale. 

II.    Ldens 

§  84.    Conventional  and  Statutory  Liens. 
§  85.    Equitable  Liens. 

III.    Remedies  of  Creditors  of  Constituent  Cor-poraiions 

§  86.  Remedy  of  Creditors  against  Consolidated  Corporation  —  At  Law. 

§  87.  Remedy  of  Creditors  —  In  Equity. 

§  88.  Remedy  against  Constituent  Corporation  if  not  dissolved. 

§  89.  Effect  of  ConsoUdation  upon  Pending  Suits. 

§  90.  Procedure  regarding  Pending  Sxiits. 

§  91.  Allegation  and  Proof  of  ConsoUdation. 

I.    Direct  Obligations 

§  78.  Constitutional  Limitations.  —  Upon  principles  else- 
where considered,  the  obligations  of  a  consolidated  corporation, 
as  a  new  and  distinct  corporation,  are  determined  by  the  con- 
stitutional provisions  and  statutes  in  force  at  the  time  of  its 
creation  and  not  by  those  existing  at  the  time  of  the  creation 
of  its  constituent  companies.^  Thus  the  Supreme  Court  of  the 
United  States,  in  a  leading  case,  held  that  a  constitutional 
provision  that  "no  special  privileges  shall  ever  be  granted 
that  may  not  be  altered,  revoked  or  repealed  by  the  general 
assembly,"  entered  into  an  act  under  which  railroad  companies 

'  See  ante,  §  71 :  "Constitutional  Limitations  upon  Grants  of  Privileges  and 
Immunities.'' 
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had  consolidated  and  rendered  the  consohdated  corporation 
subject  to  the  obhgation  —  imposed  by  a  later  statute  —  of 
carrying  passengers  at  a  reduced  rate  of  fare,  which  would 
not  have  been  binding  upon  its  constituent   companies.' 

§  7Sa.  Consolidated  Corporation  Liable  upon  its  Own  Obli- 
gations. —  When  consolidation  has  been  effected  two  classes 
of  obligations  must  be  met  by  the  consolidated  corporation: 

(1)  Its  own  obligations; 

(2)  The  obligations  of  its  constituents. 

Whatever  may  be  the  form  in.  which  consolidation  takes 
place  the  consolidated  corporation  stands  as  a  distinct  cor- 
porate entity  and,  like  any  other  corporation,  is  responsible 
for  its  own  acts  and  omi.ssions.  And  where  the  effect  of  the 
consolidation  is  the  creation  of  a  new  corporation  it  must  pay 
the  franchise  tax  or  incorporation  fees  required  b)^  a  constitu- 
tional provision  in  the  case  of  the  organization  of  a  corporation, 
notwithstanding  its  constituents  may  have  already  paid  similar 
fees.^ 

§  79.  As  a  General  Rule  Consolidated  Corporation  directly 
assumes  All  Obligations  of  Constituents.  —  Consolidation  statutes 
generally  provide  that  all  rights  of  creditors  and  all  liens  upon 
the  property  of  constituent  corporations  shall  continue  unim- 
paired after  consolidation,  and  that  their  debts,  duties  and 
liabilities  shall  attach  to  the  consolidated  company  and  be 
enforceable  against  it,  to  the  same  extent  and  by  the  same 
process  as  if  they  had  been  contracted  l^y  it.^ 

^  Shields    v.    Ohio,    95    TJ.    S.    319  liens  upon  the  property  of,  either  of 

(1^77).     See     also     Pick     v.     North-  such    corporations,    parties    to    such 

western   R.   Co.,   6   Biss.    (U.  S.)    177  agreement  and  act,  sliall  be  preserved 

(1874).  unimpaired,    and   the  respective  cor- 

Restrictions  as  to  rate  of  fure  in  ]")orutions  shall  be  deemed  to  continue 

charters    of   original    companies   bind  in  existence  to  preserve  the  same,  and 

consolidated    corporation.     Campbell  all   debts   and   liabilities  incurred  by 

V.  Marietta,  etc.   R.  Co.,  2.3  Ohio  St.  cither     of     such     corporations     shall 

1(18  (1872).  thenceforth  attach  to  such  new  cor- 

2  State    V.    Lesuer,     14.5    Mo.    322  poration,   and  be  enforced  against  it 

<1898),  (46  S.  W.  Rep.  1075).  and  its  property  to  the  same  extent  as 

^  The  provision  in  the  New   York  if  incurred  or  contracted  by  it." 
railroad   consolidation   act   is   as   fol-  Other    similar    but    less    elaborate 

lows:    Railroad  Law  §  73  (Birdseye's  statutes,  relating  to  railroad  consoli- 

Rev.    Stat.     1901,    p.    2963)  :     "The  dations  (except  as  noted)  are  as  fol- 

rights  of  all  the  creditors  of,  and  all  lows  : 
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A  statute  of  this  nature  applies  to  successive  consolidations 
and  makes  the  final  consolidated  corporation  liable  for  the 
debts  of  the  original  consolidating  companies.' 

In  the  absence  of  special  statutory  provision,  moreover, 
when  a  new  corporation  is  formed  by  the  consolidation,  under 
authority  of  law,  of  several  distinct  corporations  and  ac- 
quires their  rights  and  faculties  it  must,  as  a  necessary  con- 
sequence, be  subject  to  all  the  conditions  and  duties  imposed 
by  the  law  of  their  creation,^  and  is  answerable  for  the  debts 
and   liabilities   of    each    of    such    corporations,^  —  at    least    to 


Alabama:  Code  1896,  §  1168; 
§  1151  (business  corporations). 

Arizona:   R.  S.  1901,  par.  864,  §  3. 

Arkansas:  Kirby's  Dig.  1904,  § 
6735. 

California:  Pom.  Civ.  Code,  1901, 
«473. 

Colorado:  Mills'  Anno.  Stat.  1891, 
§  607 ;  §  628  (corporations  gener- 
ally). 

Connecticut:  Gen.  Stat.  1902,  § 
3677;  Pub.  Acts  1903,  p.  173,  §  78 
(business  corporations) . 

Delaware:   Laws  1903,  p.  783,  §  65. 

Illinois:   R.  S.  1901,  p.  1376,  §  41. 

Idaho:   Civ.  Code  1901,  §  2178. 

Kansas:   Gen.  Stat.  1905,  §  6325. 

Kentucky:  Stat.  1903,  ch.  32,  § 
556. 

Louisiana:  Rev.  Laws  1904,  pp. 
1485,  1486. 

Maryland:  Pub.  Gen.  Laws  1904, 
p.  553,  §  46. 

Michigan:  Comp.  Laws  1897,  § 
6265. 

Minnesota:  Rev.  Laws  1905,  § 
2898. 

Missouri:  Rev.  Stat.  1889,  §  2786 
(manufacturing  companies) .  See 
Wells  V.  Missouri  Edison  El.  Co.,  108 
Mo.  App.  607  (1904),  (84  S.  W.  Rep. 
204). 

Montana:  Code  &  Stat.  §  527 
(mining  companies). 

Nebraska:  Comp.  Stat.  1907,  § 
2023. 

Nevada:   Stat.  1903,  p.  139,  §  44. 


New  Jersey :  Gen.  Corp.  Act  1896, 
§§  106,  107  (business  corporations). 

New  Mexico :  Comp.  Laws  1897, 
§  3896. 

New  York :  Business  Corp.  Law 
(amended  to  1901),  §  12. 

Ohio:  Bates'  Anno.  Stat.  1902, 
§  3384. 

Pennsylvania:  Bright.  Purd.  Dig. 
1894,  p.  1804,  §  117;    p.  1801,  §  109. 

South  Carolina:   Code  1902,  §  2052. 

Tem.nessee:   Code  1896,   §   1526. 

Utah:  R.  S.  1898,  §  341  (corpora- 
tions generally). 

West  Virginia:  Code  1899,  ch.  54, 
§  53  (as  amended  by  Acts  1901,  ch. 
108). 

Wyoming:   R.  S.  1899,  §  3204. 

^  Birmingham  R.,  etc.  Co.  v.  En- 
slen,  144  Ala.  343  (1905),  (39  So.  Rep. 
74)  :  "Under  the  provisions  of  the 
statute  the  debts  and  obligations  of 
the  constituent  company  follow  it 
into  the  consohdation  and  become 
the  debts  and  obhgations  of  the  con- 
solidated company  as  much  as  if  they 
had  been  originally  created  by  it. 
And  this  is  so  as  to  every  successive 
consolidation." 

2  Chicago,  etc.  R.  Co.  v.  Moffitt,  75 
lU.  524  (1874). 

^  Langhorne  v.  Richmond,  etc.  R. 
Co.,  91  Va.  374  (1895),  (22  S.  E.  Rep. 
159)  :  "The  corporation  which  is 
created  by  the  consohdation  of  other 
corporations,  or  the  surviving  cor- 
poration when  another  or  others  are 
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the  extent  of  the  property  received  from  that  particular  cor- 
poration.^ 


merged  into  it,  is  ordinarily  deemed 
the  same  as  each  of  the  corporations 
which  formed  it  for  the  purpose  of 
answering  for  the  habilities  of  the 
old  corporation,  and  may  be  sued 
under  its  new  name,  or  under  the 
name  of  the  sur\'i\'ing  company,  for 
their  debts,  as  if  no  change  had  been 
made  in  the  name,  or  in  the  organi- 
zation of  the  original  corporations.'' 

Louisv-ille,  etc.  R.  Co.  v.  Boney,  117 
Ind.  501  (l.SSS),  (20  N.  E.  Rep.  432, 
3  L.  R.  A  435)  :  "The  act  of  con- 
solidation involves  an  implied  assump- 
tion by  the  now  company  of  all  the 
valid  debts  and  liabilities  of  the  con- 
solidating companies." 

Berry  v.  Kansas  City,  etc.  R.  Co., 
52  Kan.  774  (1894),  (36  Pac.  Rep. 
724,  39  Am.  St.  Rep.  381):  "The 
debts  of  the  original  companies  follow 
as  an  incident  of  the  consolidation  and 
become,  by  implication  (in  the  ab- 
sence of  express  provision),  the  obh- 
gations  of  the  new  corporation." 

See  also : 

United  States :  Pullman  Palace  Car 
Co.  V.  Missouri  Pac.  R.  Co.,  115  U.  S. 
587  (1885),  (6  Sup.  Ct.  Rep.  194); 
Wabash,  etc.  R.  Co.  v.  Ham,  114  U.  S. 
587  (1885),  (5  Sup.  Ct.  Rep.  1081). 

Alabama:  Warren  v.  Mobile,  etc. 
R.  Co.,  49  Ala.  582  (1873). 

Georgia:  Atlantic,  etc.  R.  Co.  v. 
Johnson,  127  Ga.  392  (1907),  (56  S. 
E.  Rep.  482) ;  Hawkins  v.  Central  of 
Georgia  R.  Co.,  119  Ga.  159  (1903), 
(46  S.  E.  Rep.  82)  ;  Montgomery,  etc. 
R.  Co.  V.  Boring,  51  Ga.  582  (1874). 

Illinois:  Columbus,  etc.  R.  Co.  v. 
Skidmore,  69  111.  566  (1873) ;  Chicago, 
etc.  R.  Co.  V.  Moflfitt,  75  111.  524 
(1874)  ;  Wfstorn,  etc.  R.  Co.  v.  Smith, 
75  111.  496  (1874) ;  Swing  v.  American 
Glucose  Co..  123  111.  App.  156  (1905). 

Indiana:  Indianapolis,  etc.  R.  Co. 
V.  Jones,  29  Ind.  465  (1868),  (95  Am. 
Dec.  654) ;  Columbus,  etc.  R.  Co.  v. 
PoweU,  40  Ind.  37  (1872). 
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Michigan:  Shadford  v.  Detroit, 
etc.  R.  Co.,  130  Mich.  300  (1902),  (89 
N.  W.  Rep.  960). 

Missouri:  Thompson  u.  Abbott, 
61  Mo.  176  (1875);  Manny  ^.  National 
Surety  Co.,  103  Mo.  App.  716  (1904), 
(78  S.  W.  Rep.  69). 

^  Brum  V.  Merchants  Mut.  Ins.  Co., 
16  Fed.  140  (1883) ;  Harrison  v.  Ar- 
kansas Valley  R.  Co.,  4  McCrary  (U.  S.) 
264  (1882);  Harrison  v.  Union  Pac. 
R.  Co.,  13  Fed.  522  (1882);  Chicago, 
etc.  R.  Co.  V.  Galey,  141  Ind.  360 
(1895),  (39  N.  E.  Rep.  925);  Tomp- 
kins V.  Augusta  Southern  R.  Co.,  102 
Ga.  436  (1897),  (30  S.  E.  Rep.  992); 
United  States  Capsule  Co.  v.  Isaacs, 
23  Ind.  App.  533  (1899) ;  Morrison  v. 
American  Snuff  Co.,  79  Miss.  330 
(1891),  (30  So.  Rep.  723,  89  Am.  St. 
Rep.  598). 

The  qualification  stated  in  the 
text,  "at  least  to  the  extent  of  the 
property  received  from  that  particular 
corporation,"  is  bayed  upon  the  deci- 
sions in  the  above  cases.  But  as 
said  in  a  note  to  Morrison  v.  American 
Snuff  Co.,  89  Am.  St.  Rep.  638  (1901)  : 
"The  qualification  seems  to  have  been 
employed  from  an  abundance  of 
caution,  rather  than  because  of  any 
well-settled  rule  limiting  the  liability 
of  the  consohdatc<I  company  for  the 
debts  of  its  constituents  to  the  extent 
of  the  property  received  from  them, 
and  is  not  referred  to  in  the  great 
majority  of  cases." 

The  difficulty  of  practically  apply- 
ing any  such  qualification  is  shown  in 
the  very  recent  decision  of  Atlantic, 
etc.  R.  Co.  V.  Johnson,  127  Ga.  397 
(1907),  (56  S.  E.  Rep.  482}:  "Some 
of  the  authorities  say  that  when  pro- 
vision has  not  been  made  for  i>aying 
existing  debts  and  liabilities  of  one 
of  the  constituent  companies  the  con- 
solidated company  is  liable  at  lea^t  to 
the  extent  of  the  assets  of  the  ab- 
sorbed   corporation.  It    would 
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In  IndianapoliSy  etc,  R.  Co.  v.  Jones,^  the  Supreme  Court  of 
Indiana  said:  "  For  the  purpose  of  answering  for  the  Habilities 
of  the  constituent  corporations,  the  consohdated  company 
should  be  deemed  to  be  merely  the  same  as  each  of  its  constit- 
uents; their  existence  continued  in  it,  under  the  new  form 
and  name,  their  liabilities  still  existing  as  before  and  capable 
of  enforcement  against  the  new  company  in  the  same  way  as 
if  no  change  had  occurred  in  its  organization  or  name.''  ^ 

The  statutory  liability  of  a  consolidated  corporation  for  the 
debts  and  liabihties  of  its  constituents  cannot  be  impaired,  as 
to  outside  creditors,  by  any  stipulations  in  the  consolidation 
agreement.     Parties  to  the  agreement,  however,  holding  claims 


put  a  severe  burden  upon  a  creditor 
of  a  corporation,  whose  demand,  or  the 
extent  of  whose  damages,  might 
amount  to  only  a  few  dollars,  when 
such  corporation  and  another  volun- 
tarily merge  into  one  and  lose  their 
previous  identity,  to  hold  that  he 
cannot  sue  the  original  corporation 
because  it  has  passed  out  of  existence, 
and  that  he  cannot  sue  the  consoli- 
dated corporation  and  recover  against 
it  without  alleging  and  proving  that 
the  consolidated  company  had  re- 
ceived assets  from  the  constituent 
company  (or,  as  contended  here,  net 
assets)  sufficient  to  cover  any  amount 
that  the  jury  might  award  him. 
This  can  hardly  be  law." 

1  Indianapolis,  etc.  R.  Co.  v.  Jones, 
29  Ind.  467  (1868),  (95  Am.  Dec.  654). 

2  In  Day  v.  "Worcester,  etc.  R.  Co., 
151  Mass.  308  (1890),  (23  N.  E.  Rep. 
824),  the  Supreme  Judicial  Court  of 
Massachusetts  said  :  "When  two  cor- 
porations are  consolidated,  no  doubt 
for  mosif  purposes  they  cease  to  exist, 
and  the  new  corporation  is  a  distinct 
person  in  the  eye  of  the  law,  although 
it  is  their  legal  successor.  But  no  fic- 
tion is  necessary  so  far  as  the  legis- 
lature sees  fit  to  say  that  the  new 
corporation  shall  be  regarded  as  the 
same  with  one  of  the  old  ones  or  even 
alternately  as  the  same  with  each ;  or, 


more  explicitly,  that  although  the 
new  corporation  is  a  new  person  for 
the  acquisition  of  new  rights  or  the 
making  of  new  contracts,  the  old  cor- 
porations shall  not  be  altogether 
ended,  but  shall  continue  under  the 
new  name  so  far  as  to  preserve  all 
their  existing  obligations  unchanged. " 

In  Smith  v.  Los  .\jigeles,  etc.  R.  Co., 
98  Cal.  210  (1893),  (33  Pac.  Rep.  53), 
the  following  language  is  used  :  "The 
consolidated  corporation  may,  how- 
ever, assume  and  make  itself  liable 
for  the  antecedent  habilities  of  such 
consolidating  companies,  and  while 
such  agreement  does  not  without 
their  consent  bind  creditors,  yet  suit 
brought  by  a  creditor  upon  the  de- 
mand so  assumed  against  the  corpora- 
tion which  has  agreed  to  pay  is  of 
itself  sufficient  evidence  of  acceptance 
of  the  new  charter  in  place  of  the  old. " 

While  the  consolidation  statute  in 
this  case  may  have  justified  the  lan- 
guage used,  it  is  by  no  means  true 
that  a  constituent  corporation  as 
such  is  not  freed  from  its  obligations 
without  the  consent  of  its  creditors. 
Where  the  effect  of  consohdation  is 
the  dissolution  of  the  corporations 
consohdating,  creditors  may  be 
obhged  to  look  to  their  successor  — 
the  consohdated  corporation. 
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against  the  consolidating  corporations  may  bar  themselves  from 
proceeding  against  the  consohdated  corporation  therefor.^ 

§  80.  Obligation  to  perform  Public  Duties  of  Constituents.  — 
The  public  duties  of  corporations,  whether  imposed  by  express 
statutory  provisions  or  assumed  as  the  consideration  of  the 
grant  of  franchises,  devolve,  upon  consohdation,  upon  the 
consolidated  company.^  They  become,  essentially,  the  obli- 
gations of  that  company,  and  the  necessity  for  their  continued 
performance  bears  no  relation  to  the  chartered  life  of  the  cor- 
poration to  which  they  were  originally  attached.  Thus  it 
was  held  that  upon  the  consolidation  of  gas-light  companies 
the  obligation  imposed  by  the  legislature  on  a  consolidating 
company  to  furnish  gas  free  of  charge  to  a  charity  hospital, 


^  Matter  of  Utica  National  Brewing 
Co.,  154  N.  Y.  277  (1897),  (48  N.  E. 
Rep.  521)  :  "In  the  consolidation  of 
corporations,  pursuant  to  the  pro- 
\'isions  of  the  statute,  the  new  cor- 
poration starts  upon  its  existence 
freighted  with  the  liabilities  of  the  old 
companies  and  subject  to  the  terms 
and  conditions  of  the  consolidation 
agreement,  so  far  as  they  are  not  in 
conflict  with  the  law.  "While  it  is  not 
competent  to  do  anything  which 
would  impair  the  rights  of  outside 
creditors,  there  is  no  reason  why  the 
parties  to  the  consolidation  agreement 
may  not  bind  themselves  to  something 
deemed  for  the  benefit  of  the  new  cor- 
poration, and  that  is  what  seems  to 
have  been  done  in  this  case.  The 
manifest  intention  of  the  stockholders 
of  the  old  companies,  who  united  in 
making  and  signing  the  consolidation 
agreement,  seems  to  ha^'c  been  to 
represent  that  their  corporate  proper- 
ties and  franchises  vested  in  the  new 
company  freed  from  any  burden  of 
indebtedness.  As  to  creditors  not 
assenting  to  an}'  such  arrangement, 
this  was  quite  unavailing;  but  as  to 
themselves  it  should,  and  would, 
operate  to  bar  their  claims,  while  the 
other  creditors  were  seeking  payment 
from  the  assets  of  the  corporation 
since  become  insolvent." 
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2  Tomlinson  v.  Branch,  15  Wall. 
(U.  S.)  465  (1872):  "The  keeping 
aUve  of  the  rights  and  privileges  of 
the  old  company,  and  transferring 
them  to  the  new  company  in  con- 
nection with  the  property,  indicates 
the  legislative  intent,  that  such  prop- 
erty was  to  be  holden  in  the  same 
manner  and  subject  to  the  same 
rights  as  before.  The  owners  of  the 
property  were  to  lose  no  rights  by 
the  transfer,  nor  was  the  public  to  lose 
any  rights  tliereby.  Of  course,  these 
remarks  do  not  apply  to  those  cor- 
porate rights  and  franchises  of  the  old 
company,  which  appertain  to  its  exist- 
ence and  functions  as  a  corporation. 
These  became  merged  and  extinct. 
But  all  its  rights  and  duties,  its  privi- 
leges and  obligations,  as  related  to  the 
public,  or  to  third  persons,  remain, 
and  de^'olve  upon,  the  new  com- 
pany." 

AVhere  a  consolidation  of  two  rail- 
road companies  —  one  of  which  had 
a  narrow-gauge  road  —  was  author- 
ized by  the  railroad  commission  upon 
the  express  condition  that  the  narrow- 
gauge  line  should  be  standardized 
and  made  a  part  of  the  main  line,  the 
consolidated  company  was  bound  to 
fulfil  the  condition. 

Mobile,  etc.  R.  Co.  v.  State  (Miss. 
1906),  41  So.  Rep.  259. 


CHAP.  VITl]        OBLIGATIONS   OF   CONSOLIDATED   CORPORATION 


80 


adhered   to   the   consohdated   companj'   without   reference   to 
the  duration  of  the  charter  of  the  original  company.^ 

An  attempt  in  a  consohdation  agreement  between  quasi- 
public  corporations  to  prevent  the  devolution  of  pubhc  duties 
upon  the  consolidated  company  and  any  attempt  by  the  con- 
solidated company  to  absolve  itself  from  its  obligations  to  the 
public,  are  against  public  policy.  In  Peoria,  etc,  R.  Co.  v. 
Coal  Valley  Mining  Co,,  the  Supreme  Court  of  Illinois  said:^ 
**  When  they  accept  their  charters,  it  is  with  the  implied  under- 
standing that  they  will  fairly  perform  these  duties  to  the  public 
as  common  carriers  of  both  persons  and  property,  under  the 
responsibility  which  that  relation  imposes.  And  this  is  a  duty 
they  cannot  escape  by  neglect,  refusal,  or  by  agreement  with 
other  persons  or  corporations  that  they  will  disregard  or  refuse 
to  perform  them.  These  are  duties  they  owe  the  pubhc,  and 
it  was  in  consideration  that  they  would  be  performed  that  their 
charters  were  granted.     They  have  no  power  to  absolve  them- 


^  Charity  Hospital  v.  New  Orleans 
Gas  Light  Co.,  40  La.  Ann.  388  (1888), 
(2  So.  Rep.  433)  :  ''Through  the  same 
channel  which  led  the  defendant  com- 
pany to  the  right  of  ownership  of  all 
the  property  and  rights  of  the  former 
New  Orieans  Gas  Light  Company,  it 
must  be  led  and  coerced  to  the  dis- 
charge of  the  obligations  which  have 
been  imposed  on  its  author  by  the 
law  which  had  created  it  and  which 
authorized  the  organization  of  the 
new  com,pany." 

A  corporation  formed  by  the  con- 
solidation of  two  boom  companies 
must  maintain  the  separate  booms  of 
each  company  and  deliver  logs  at 
each  as  required  in  the  original  char- 
ters. Gould  V.  Langdon,  43  Pa.  St. 
365  (1862). 

Under  the  federal  income  tax  law 
a  consohdated  corporation  was  held 
liable  for  a  tax  upon  "interest  cer- 
tificates," in  the  nature  of  dividend 
scrip  issued  by  a  constituent  company 
before  consolidation  where  the  con- 
solidation act  preserved  all  rights  of 
creditors  and  made  the  new  corpora- 


tion liable  for  the  debts  and  obliga- 
tions of  the  old  companies.  Bailey  v. 
Railroad  Co.,  22  Wall.  (U.  S.)  604 
(1874). 

As  to  liabihty  of  a.  consolidated 
company  in  South  Carolina  to  assess- 
ment for  expenses  of  railroad  commis- 
sioners see  Charlotte,  etc.  R.  Co.  v. 
Gibbes,  27  S.  C.  385  (1887),  (4  S.  E. 
Rep.  49). 

2  Peoria,  etc.  R.  Co.  v.  Coal  Valley 
Min.  Co.,  68  111.  489  (1873).  In  this 
case  a  consolidation  agreement  be- 
tween several  railroad  corporations 
contained  a  reservation  to  one  of  the 
companies  of  the  exclusive  right  to 
carry  coal  over  the  united  railroads 
until  the  annual  interest  payment  due 
said  company  had  been  discharged 
from  the  tolls,  and  it  was  held  that 
such  agreement,  in  restraint  of  com- 
petition, was  contrary  to  public  policy 
and  not  enforceable  in  equity;  that 
the  consohdated  company  became 
liable  for  the  performance  of  the 
duties  of  the  original  companies  as 
common  carriers  and  that  no  con- 
tract could  absolve  it  therefrom. 
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selves  from  performing  these  charter  obligations,  and  any  ef- 
fort to  do  so  by  contract  or  otherwise  is  void." 

§  81.  Liability  of  Consolidated  Company  to  Bondholders 
and  Preferred  Stockholders  of  Constituents.  Other  Special 
Contracts.  — The  rule  that  a  consolidated  corporation  is  liable 
upon  the  obligations  of  its  constituents  applies  to  their  sealed 
instruments  and  special  contracts  as  well  as  to  their  simple 
debts.i 

Bonds  issued  by  a  constituent  corporation  convertible  into 
stock  at  the  option  of  the  holder  confer  upon  him  a  valuable 
privilege,  of  which  he  cannot  be  deprived  by  consolidation. 
A  holder  of  such  convertible  bonds  is  entitled  to  a  fair  oppor- 
tunity to  make  his  election,  and  cannot  be  relegated  to  the 
rights  conferred  by  the  consolidation  agreement  without  it.- 
lie  may  maintain  an  action  against  the  consolidated  company 
to  recover  damages  for  breach  of  the  contract  contained  in 
the  bond,^  or,  if  consolidation  has  been  effected  on  a  basis  of 
equality  between  the  shares  of  the  consolidated  and  the  original 
company,  he  has  the  right  to  exchange  his  bonds  for  stock  in 
the  consolidated  company.''  A  stockholder,  however,  by  par- 
ticipating as  such  in  a  consolidation  which  renders  impossible 

^  Generally,    that    a,    consolidated  claimg      and      contracts   .  against 

company  is  liable  upon  the  contracts  either   corporation   may   be    enforced 

of  its   constituents:    Western   Union  by  suit  or  action  .  against    tlie" 

R.  Co.  V.  Smith,   To  111.   406   (1S74} ;  consolidated    corporation.     The    con- 

Katon,  etc.  R.  Co.  v.  Plunt,  20  Ind.  soh«.lation  was  made  on  the  basis  of 

4.'>7  (ISO'^i)  ;    Columbus,  etc.  R.  Co.  t.  equality    between   the   sliares   of   the 

Slcidmore,    (19    111.    rtiiC    {1,S73);     ."^t.  two     corporations.     Hrld.     that     the 

Louis,  etc.  R.  Co.  v.  Miller,  43  111.  199  holders  of  bonds  of  a  constituent  com- 

(18G7).      .Vlso  oases  in  note  to   §   70,  pany  con\'ei-tible  into  stock  were  en- 

ante.  titled   to   demand   stock  in   the   new 

2  Rosenkrans  v.  Ijafayette,  etc.  R.  corporation,  as,  for  the  purposes  of 
Co.,  18  Fed.  51.3  (ISXijii.  tlie  contract,  the  old  corporation  con- 

3  John  Hancock  Mut.  Life  Ins.  Co.  tinued  under  the  new  name.  Day  v. 
V.  Worcester,  etc.  R.  Co.,  149  Mass.  Worcester,  etc.  R.  Co.,  l.'il  Mass.  302 
214  (1S80;,  (21  X.  K.  Rep.  3ii4).  (1800;,   (23  N.   E.   Rep.  824);    India 

^  .V    statute    authorizing    tlie    con-  Mut.    Ins.   Co.   v.   Worcester,   etc.   R. 

solidation  of  two  railroad  companies  Co.  (Mass.  1890),  25  N.  E.  Rep.  975. 

provided   that    the   consolidated   cor-  See  also  John  Hancock  Mut.  Life  Ins. 

poration    should    "be    subject   to    all  Co.    v.    Worcester,    etc.    R.    Co.,    149 

the    duties,    restrictions,    obligations,  Mass.  214  (1889),  (21  N.  E.  Rep.  364). 

debts,  and  liabilities  to  which,  at  the  As  to  the  right  of  holders  of  street 

time  of  the  union,  either  of  said  cor-  railway  bonds  to  con\'ert   them  into 

porations  is  subject,"  and  that  "all  stock  of  consolidated  company  under 
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the  conversioa  of  his  bonds,  may  be  held  to  have  elected  not 
to  exchange.' 

A  statute  authorizing  the  consolidation  of  railroad  com- 
panies and  providing  that  all  the  liabihties  of  the  constituent 
companies  "except  mortgages"  shall  attach  to  the  consoli- 
dated company,  does  not  prevent  an  action  by  a  mortgage 
bondholder  against  the  consolidated  company.  The  statute 
confines  the  lien  to  the  mortgaged  property,  but  does  not  debar 
the  bondholder  from  enforcing  his  demand  directly  against 
the  consolidated  company  without  availing  himself  of  the 
mortgage  security.^ 

A  consolidated  corporation  is  the  representative  of  all  its 
constituents,  and  is  liable  to  the  stockholders  of  any  one  of 
them  upon  a  contract  of  such  corporation  relating  to  the  pay- 
ment of  dividends  upon  its  preferred  stock.' 

While  a  holder  of  cumulative  preferred  stock  in  a  corpora- 
tion upon  which  dividends  have  been  earned,  but  not  declared 
and  paid  because  surplus  earnings  have  been  expended  in  the 
acquisition  of  property,  does  not  stand,  upon  the  consolidation 
of  such  corporation  with  others,  in  the  position  of  a  technical 
creditor,  his  right  is  in  the  nature  of  a  claim  against  the  con- 
stituent company  which  may  be  enforced  against  the  consoli- 
dated corporation.  But  his  right  to  future  dividends  may  be 
terminated  by  the  consolidation.'' 

A  corporation  created  by  the  consolidation  of  several  insur- 
ance  companies  is    liable  upon    their  pohcies   of    insurance.'' 

Massac'husetts  statute  of  1879,  ch.  151,  ^  Polhemus    v.    Fitchburg    R.    Co., 

see  Parkinson  v.  West  End  St.  R.  Co.,  123  N.  Y.  502  (1890),  (26  N.  E.  Rep. 

173  Mass.  446  (1899),  (65  N.  E.  Rep.  31),   affirming    SO    Hun    (N.  Y.),  397 

891).  (1888).     The  statute  referred  to  was 

'  A  person  owning  both  stock  and  New  York  Laws  1869,  eh.  917,  §  5. 
convertible  bonds  in  a  corporation  did  '  Boardman  v.  Lake  Shore,  etc.  R. 
not   exercise  his   option  to   have  his  Co.,    84   N.  Y.  157   (1881).     See  also 
bonds  converted  into  stock  when  it  Chase    v.    Vanderbilt,   62    N.  Y.   307 
was  practicable,   and  acquiesced  and  (1875).     Compare     Prouty    v.     Lake 
participated    in    a    consolidation    by  Shore  R.  Co.,  52  N.  Y.  363  (1873). 
which  it  became  impossible  to  secure  "  Colgate     v.   U.    S.     Leather     Co. 
the  conversion,  and  it  was  held  that  67  Atl.  Rep.  657  (N.  J.  Ch.  1907). 
he  was  bound  by  an  election  not  to  '  Franklin   Life   Ins.   Co.   v.   Hick- 
make     the     conversion.     Tagart     v.  son,  97  111.  App.  387  (1901),  affirmed 
Northern  Cent.   R.   Co.,   29   Md.   557  197   111.    117   (1902),  (64  N.   E.   Rep. 
(1868).  248). 
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A  surety  company  absorbing  another  corporation  of  the  same 
nature  is  bound  to  fulfil  its  bonds  and  undertakings.' 

Contracts  of  carriage  embraced  in  mileage  or  trip  tickets, 
issued  by  a  constituent  corporation,  must  be  carried  out  by 
the  consolidated  company  as  if  made  by  itself.^  Covenants 
running  with  the  land  acquired  from  its  constituents  bind  a 
consolidated  company.^ 

The  liability  of  a  consolidated  company  upon  the  contracts- 
of  its  constituents  is  precisely  the  same  as  that  of  the  original 
company.  Consolidation  does  not  extend  it.  Thus  the  opera- 
tion of  a  contract  to  haul  cars  on  all  lines  owned  or  controlled 
by  a  railroad  company  is  not  extended,  upon  its  consolidation, 
so  as  to  include  other  roads  which  the  consolidated  company 
afterwards  acquires.' 


AMiere  one  life  insurance  company 
is  consolidated  with  another,  and  it 
appears  that  the  latter  has  been 
collecting  premiums  upon  a  pohcy  of 
insurance  which  it  had  no  power  to 
issue,  the  amount  of  such  premiums 
may  be  recovered  from  the  consoli- 
dated company. 

Northwestern  Nat.  Life  Ins.  Co. 
V.  Hare,  26  Ohio  CSr.  Ct.  Rep.  197 
(1904). 

'  Manny  v.  National  Surety  Co.,  103 
Mo.  App.  716  (1904),(78  S.  W.  Rep.  69). 

2  Tompkins  v.  Augusta  Southern 
R.  Co.,  102  Ga.  436  (1897),  (30  S.  E. 
Rep,  992). 

'  Mobile,  etc.  R.  Co.  v.  Gilmer,  85 
Ala.  422  (1888),  (5  So.  Rep.   138). 

A  constituent  company  had  agreed, 
in  consideration  of  the  grant  of  a 
right  of  way  through  certain  land, 
to  build  its  road-bed  so  as  to  protect 
the  land  from  overflow,  and  it  was 
held  that  the  consolidated  company 
was  liable  for  damages  caused  by  a 
breach  of  the  agreement.  Sappington 
V.  Little  Rock,  etc.  R.  Co.,  37  Ark.  23 
(1881). 

Where  a  person  had  contracted  to 
convey  lands  to  a  corporation,  and 
afterward  at  its  instance  had  organ- 
ized another  corporation,  of  which  he 
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held  the  stock,  to  which  he  conveyed 
the  lands,  and  the  latter  corporation 
thereupon  consolidated  with  the 
former,  it  was  held  that  notwith- 
standing the  changes  of  title  such 
person  was  entitled  to  the  same 
rights  and  remedies  against  the  con- 
solidated company  as  he  would  have 
had  against  the  corporation  with 
which  he  had  the  contract. 

Cordova  Coal  Co.  v.  Long,  91  Ala. 
538  (1890),  (8  So.  Rep.  765). 

*  Pullman  Palace  Car  Co.  v.  Mis- 
souri Pacific  R.  Co.,  115  U.  S.  595 
(ISSo),  (6  Sup.  Ct.  Rep.  194):  "The 
new  company  assumed,  on  the  con- 
soUdation,  all  the  obligations  of  the 
old  Missouri  Pacific.  This  requires  it 
to  haul  the  Pullman  cars,  under  the 
contract,  on  aU  roads  owned  or  con- 
trolled by  the  old  company  at  the 
time  of  the  consolidation,  but  it  does 
not  extend  the  operation  of  the  con- 
tract to  other  roads  wliich  the  new 
company  may  afterward  acquire. 
The  power  of  the  old  company  to 
get  the  control  of  other  roads  ceased 
when  its  corporate  existence  came  to 
an  end,  and  the  new  company'  into 
which  its  capital  stock  was  merged 
by  the  consolidation  undertook  only 
to  assume  its  obligations  as  they  then 
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A  consolidated  railroad  company  is  bound  to  fulfil  a  con- 
tract of  a  constituent  corporation  to  build,  maintain  and 
operate  a  switch  running  to  a  mill  and,  conversely;  it  is  entitled 
to  the  benefit  of  an  exemption  from  fire  damage  contained 
therein.^ 

§  S2.  Liability  for  Torts  of  Constituents,  —  The  usual  con- 
solidation statute  declares  that  the  consolidated  corporation 
shall  be  answerable  for  the  obligations  of  its  constituent  com- 
panies and  thereby  includes  obligations  arising  ex  delicto  as 
well  as  ex  contractu.  And,  without  such  statutory  provision, 
the  general  rule  is  that  the  consoUdated  corporation  is  directly 
liable  for  the  torts  of  its  constituents.  This  liability  is  broad 
and  includes  both  wrongful  acts  and  negligence.^ 


stood.  It  did  not  bind  itself  to  run 
the  cars  of  the  Pullman  Company  on 
all  the  roads  it  might  from  time  to 
time  itself  control,  but  only  on  such 
as  were  controlled  by  the  old  Missouri 
Pacific.  Contracts  thereafter  made 
to  get  the  control  of  other  roads 
would  be  the  contracts  of  the  new 
consolidated  company,  and  not  of 
those  on  the  dissolution  of  which  that 
company  came  into  existence.  It 
follows  that  the  present  Missouri 
Pacific  Company  is  not  required,  by 
the  contract  of  the  old  company,  to 
haul  the  Pullman  cars  on  the  road  of 
the  St.  Louis,  Iron  Mountain  and 
Southern  Company  even  if  it  does 
now  control  that  road,  within  the 
meaning  of  the  contract." 

In  San  Francisco  v.  Spring  Valley 
Water  Works,  48  Cal.  493  (1874),  a, 
corporation  furnished  water  to  a  city 
under  a  contract  providing  that,  if 
more  favorable  terms  were  granted 
to  any  other  corporation,  they  should 
be  granted  to  it.  This  company  was 
absorbed  by  another  corporation,  to 
which  more  favorable  terms  had  been 
granted.  It  was  held  that  the  latter 
corporation  was  not  bound  to  fur- 
nish water  under  the  contract  of 
the  former,  but  was  entitled  to  the 
more  favorable  terms  given  it  before 
the  absorption. 


That  the  consoUdated  corporation 
takes  the  property  and  assiunes  the 
liabilities  of  its  constituents  in  the 
exact  condition  in  which  they  exist  at 
the  time  of  the  consolidation,  see 
Franklin  Life  Ins.  Co.  v.  Adams,  90 
111.  App.  658  (1900). 

^  Missouri,  etc.  R.  Co.  v.  Carter,  95 
Tex.  461  (1902),  (68  S.  W.  Rep.  159). 

^  In  Coggin  v.  Central  R.  Co.,  62 
Ga.  685  (1879),  (35  Am.  Rep.  132), 
the  Supreme  Court  of  Georgia  said : 
"By  consohdating  with  or  absorbing 
the  Macon  &  Western  Railroad  Com- 
pany under  the  consolidation  act  the 
Central  Railroad  Company  became 
liable  to  answer  for  a  breach  of  duty 
by  the  former  company  toward  a 
person  who  was  rightfully  upon  one 
of  its  trains,  and  who,  while  being 
carried  thereon,  sustained  a,  personal 
injury  by  reason  of  such  breach." 

In  State  v.  Baltimore,  etc.  R.  Co., 
77  Md.  492  (1893),  (26  Atl.  Rep.  865), 
the  Court  said ;  "The  new  corpora- 
tion thus  created  was  in  reality  the 
embodiment  under  another  name  of 
the  two  formerly  existing,"  and  held 
that  the  combining  companies  could 
not  by  any  contract  between  them- 
selves conclude  the  rights  of  third  per- 
sons who  had  been  injiued  by  their 
torts. 

A  consohdated  corporation  is  liable 
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Where,  however,  the  consolidation  statute  provided  that 
all  judgments  rendered  against  consolidating  corporations 
either  prior  or  subsequent  to  the  consolidation  should  con- 
stitute liens  upon  the  property  derived  from  them,  and  that 
such  corporations  should  continue  in  existence  for  the  preser- 
vation of  liens  against  them,  it  was  held  that  the  consolida- 
tion did  not  impair  existing  rights  of  action  against  such 
constituents  and,   consequently,  that  the    consolidated    com- 


in  damages  to  a  riparian  owner  whose 
land  is  overflowed  and  injured  in  con- 
sequence of  an  obstruction  of  the 
stream  caused  by  the  wrongful  man- 
ner in  which  a  bridge  was  constructed 
by  a  constituent  company.  Chicago, 
etc.  R.  Co.  V.  MofRtt.  75  111.  524 
(1S74)  ;  Penley  v.  Railroad  Co.,  92 
Me.  59  (1898),  (42  Atl.  Rep.  233). 

A  consolidated  railroad  company 
is  liable,  without  notice  or  demand 
for  removal,  for  damages  from  a 
nuisance  erected  by  a  constituent 
company.  Jones  v.  Seaboard  Air 
Line  R.  Co.,  67  S.  C.  181  (1903),  (45 
S.  E.  Rep.  188). 

After  having  commenced  the  con- 
struction of  an  improvement  on  plain- 
tiff's land,  a  corporation  consolidated 
with  another,  which  completotl  the 
impro\'finent,  all  title  thereto  being 
transferred  to  the  new  company.  It 
was  held  that  the  consolidated  com- 
pany and  not  the  original  company 
was  liable  for  damages  caused  by  the 
completion  of  the  impro\'ument  by  the 
consolidated  company,  although  the 
original  company  still  retained  a 
corporate  existence.  l*iiy  v  New 
Orleans,  etc.  R.  Co.,  37  La.  Ann.  131 
(1885). 

Under  a  statute  pro\iding  that  a 
consoliilatcd  corporation  shall  be 
liable  for  all  the  debts  and  liabilities 
of  its  constituents  existing  or  accrued 
prior  to  the  consolidation,  it  has  been 
licid  that  it  is  liable  upon  a  judg- 
ment rendered  again  wt  a  constituent 
corporation  after  consolidation  on  a 
cause  of  action  for  negligence  arising 
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before  that  time.  Chicago,  etc.  R. 
Co.  V.  Ferguson,  106  111.  App.  3.56 
(1902). 

But  in  Cotzhausen  v.  H.  W.  Johns 
Mfg.  Co.,  100  Wis.  473  (1898),  (76 
N.  W.  Rep.  622)  it  was  held  —  ap- 
parently without  due  consideration 
—  that  a  consolidated  corporation 
does  not  by  assuming  all  the  debts, 
obligations  and  contracts  of  its  con- 
stituents make  itself  liable  for  a  tort 
theretofore  committed  by  one  of 
them. 

See  also  : 

Alahayna :  "Warren  v.  Mobile,  etc. 
R.  Co.,  40  .Via.  582  (1873). 

Arkansas:  St.  Louis,  etc.  R.  Co.  <.. 
Marker,  41  Ark.  542  (1883). 

Georgia :  Tompkins  v.  Augusta 
Southern  R.  Co.,  102  Ga.  436  (1897), 
(30  S.  E.  Rep.  992). 

Indiana:  Indianapolis,  etc.  R.  Co. 
V.  Jones,  29  Iiid.  465  (1868),  (95  Am. 
Dec.  654);  Cleveland,  etc.  R.  Co.  v. 
Prewitt,  134  Ind.  557  (1893),  (33  N. 
E.  Rep.  367) ;  Jefferson\'ille,  etc.  R. 
Co.  V.  Hendricks,  41  Ind.  48  (1872); 
LouisA-ille,  etc.  R.  Co.  i\  Summers, 
131  Ind.  241  (1892),  (30  N.  E.  Rep. 
873). 

Kansas :  Berry  v.  Kansas  City,  etc. 
R.  Co.,  52  Kan.  759  (1893),  (34  Pac. 
Rep.  805,  39  Am.  St.  Rep.  371). 

Michigan:  Battcrson  v.  Grand 
Trunk  R.  Co.,   53  Mich.   125   (1884). 

Texas:  Texas,  etc.  R.  Co.  f. 
Murphy  46  Tex.  356  (1876). 

Virginia:  Langhorne  v.  Richmond 
R.  Co.,  91  Va.  369  (1895),  (22  S.  E. 
Rep.  159). 
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pany  was   only  liable  for  torts   committed  after  the  consoli- 
dation.' 

§  83.  Rule  of  Liability  inapplicable  to  Consolidation  after 
Foreclosure  Sale.  — The  rule  that  a  consoHdated  corporation 
is  liable  for  the  debts  of  its  constituents  is  inapplicable,  with 
reference  to  the  debts  of  the  defunct  company,  in  the  case  of  a 
consoHdation  effected  after  the  purchase  of  corporate  property 
and  franchises  at  a  foreclosure  sale.^  The  foreclosure  sale  has 
the  effect  of  extinguishing  the  claims  of  general  creditors. 
The  new  company  takes  the  property  subject  only  to  the  liens 
against  it.  A  statute  providing  that  a  consolidated  company 
shall  be  liable  for  the  debts  of  each  corporation  entering  the 
consoHdation  is  not  to  be  so  construed  as  to  revive  the  debts 
of  a  constituent  company  which  have  been  shut  off  by  fore- 
closure, and  such  an  act  would  probably  be  unconstitutional, 
if  retroactive  in  terms.' 


'  Joseph  V.  Southern  R.  Co.,  127 
Fed.  606  (1904).  In  this  case  the 
statute  also  provided  that  the  con- 
solidated company  should  be  sub- 
ject to  all  the  liabilities  of  the  constit- 
uent companies.  The  difficulty  with 
the  conclusion  of  the  Court  is  tliat  it 
gives  no  effect  to  this  provision.  It 
required  no  statute  to  make  the  con- 
solidated corporation  liable  for  torts 
committed  after  the  consolidation. 

^  United  States :  Hoard  v.  Chesa- 
peake, etc.  R.  Co.,  123  U.  S.  222 
(1887),  (8  Sup.  Ct.  Rep.  74)  ;  Chesa- 
peake, etc.  R.  Co.  V.  Miller,  114  U.S. 
184  (1885),  (5  Sup.  Ct.  Rep.  813); 
Hopkins  v.  St.  Paul,  etc.  R.  Co.,  2 
Dill.  (U.  S.)  396  (1872). 

Arkansas:  Sappington  v.  Little 
Rock,  etc.  Co.,  37  Ark.  23  (1881). 

Illinois :  People  v.  Louisville,  etc. 
R.  Co.,  120  111.  48  (1889),  (10  N.  E. 
Rep.  657) ;  Brufett  v.  Great  Western 
R.  Co.,  25  111.  310  (1861). 

Michigan:  Cook  v.  Detroit,  etc. 
R.  Co.,  43  Mich.  349  (1880),  (5  N.  W. 
Rep.  390). 

Pennsylvania  :     Pennsylvania 


Transp.  Co.'s  Appeal,  101  Pa.  St.  576 
(1882) ;  Stewart's  Appeal,  72  Pa.  St. 
291  (1872). 

Texas:  Gulf,  etc.  R.Co.  v.  Newell, 
73  Tex.  334  (1887),  (11  S.  W.  Rep. 
342,  15  Am.  St.  Rep.  788).  In  con- 
struing the  provisions  of  the  Texas 
statute  relating  to  the  sale  of  rail- 
roads and  franchises  in  foreclosure 
proceedings  the  Supreme  Court  of 
Texas,  in  Houston,  etc.  R.  Co.  v. 
Shirley,  54  Tex.  1.39  (1880),  said: 
"The  plain  intent  of  the  statute  is  to 
transfer  the  road-bed,  track,  franchise 
and  chartered  rights  entire  to  the  pur- 
chaser and  associates,  upon  their 
adopting  the  form  of  organization 
prescribed  in  the  charter  and  comply- 
ing with  its  other  requirements;  and 
to  remit  creditors  unsecured  by  hen, 
to  their  remedy  against  such  assets 
as  pass  to  the  trustees  of  the  sold-out 
company.'' 

Wisconsin:  Menashav.  Milwaukee, 
etc.  R.  Co.,  52  Wis.  414  (1881),  (9  N. 
W.  Rep.  396). 

2  Hatcher  v.  Toledo,  etc.  R.  Co.,  62 
111.  477  (1872). 
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II.    Liens 

§  84.  Conventional  and  Statutory  Liens.  —  The  consolida- 
tion of  corporations  does  not  affect  or  in  any  way  impair  liens 
upon  their  property.^  The  consohdated  corporation  takes 
the  property  of  its  constituents  burdened  with  all  existino; 
charges.  Mortgages,^  maritime  hens,^  and  other  hens  —  con- 
ventional and  statutory  —  remain  unaffected  by  consolidation 


1  Hamlin  v.  Jerrard,  72  Me.  80 
(1881)  :  "The  consolidated  company 
assumed  the  debts  of  its  several  parts 
and  recognized  the  prior  liens  upon 
them.  .  .  There  can  be  no  loss  of 
identity  of  the  original  companies  in 
the  consolidation,  to  the  prejudice  of 
the  rights  of  prior  creditors  or  to  de- 
struction of  prior  liens. "  See  also 
Eaton,  etc.  R.  Co.  v.  Hunt,  20  Ind. 
457  (1863). 

2  A  railway  com.pany  which  had 
mortgaged  its  road,  consolidated  with 
two  other  companies  forming  a  new 
corporation.  The  consolidation  act 
pro\'ided  that  the  first  corporation 
should  not  be  relieved  from  any  lia- 
bility; that  the  sc'^'e^al  corporations 
should  become  one ;  and  that  all  the 
liabilities  of  the  se^'eral  corporations 
should  appertain  to  the  united  cor- 
porations. Held,  that  mortgage  bonds 
of  the  first  corporation,  bought  by  the 
new  corporation  and  afterward  issued 
for  its  benefit  for  value,  had  not  been 
extinguished,  but  were  a  claim  against 
the  property  covered  by  the  mortgage. 
Shaw  V.  Norfolk  County  R.  Co.,  16 
Gray  (Mass.)  407  (1860).  As  to 
rights  of  holders  of  income  bonds 
see  Rutter  v.  Union  Pacific  R.  Co., 
17  Fed.  480  (1S83). 

Where  special  assessments  were 
levied  by  a  municipality  against  the 
property  of  a  street  railway  company 
and  this  company  consolidated  with 
others  —  the  consolidated  company 
assuming  the  obligations  and  burdens 
of  its  constituents  —  it  was  held,  as 
between  the  municipality  and  the 
consolidated  companj',  that  the  lien 
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of  the  assessments  attached  to  the 
property  of  the  latter  corporation  as 
an  entirety.  But  with  respect  to  the 
holder  of  a  mortgage  upon  the 
property  of  one  of  the  consolidating 
corporations  against  which  there 
were  no  special  assessments,  it  was 
further  held  that  the  lien  of  such 
mortgage  coi^ild  not  be  impaired  by 
the  consolidation,  and  that  the  assess- 
ments could  not  be  made  a  lien  upon 
the  entire  property  of  the  consoli- 
dated company  taking  priority  to 
such  mortgage  —  that,  in  this  view 
of  the  case,  the  assessm,ent  and 
mortgage  liens  attached  to  the 
specific  properties  upon  which  they 
were  placed  and  that  priorities  could 
only  be  preserved  by  treating  the 
properties  as  if  no  consolidation  had 
taken  place.  Lincoln  St.  R.  Co.  v. 
City  of  Lincoln,  61  Neb.  109  (1901), 
(84  \.  W.  Rep.  802);  S.  C.  67  Neb. 
469  (1903)  (93  N.  AV.  Rep.  766). 

3  "Where  two  corporations  united 
their  vessels  and  other  property  used 
in  navigation,  and  formed  a  new  cor- 
poration, and  in  the  contract  of  con- 
solidation made  arrangements  for  the 
pa\'ment  of  the  debts  of  one  or  both 
before  any  di\'idends  should  be  de- 
clared on  the  new  stock,  it  was  held 
that  the  new  corporation  could  not 
avail  itself  of  the  doctrine  applicable 
to  a  purchaser  without  notice,  and 
that  a  lien,  three  years  and  a  half  old, 
would  be  enforced  against  one  of  the 
vessels  so  transferred  to  the  new  cor- 
poration. The  Key  City,  14  Wall. 
(U.  8)  654  (1871).  Compare  The 
Admiral,  18  Law  Rep.  91. 
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proceedings,  and  the  rights  of  lien  holders  are  neither  increased 
nor  diminished. 

A  consolidated  corporation  takes  as  a  purchaser  with  notice, 
and  cannot  aver  ignorance  of  a  mortgage  executed  by  one  of 
its  constituents,  although  unrecorded.^ 

Upon  the  principle  that  no  change  in  the  identity  of  corpora- 
tions through  consolidation  can  prejudice  the  rights  of  lien 
holders,  it  is  held  that  repairs  and  improvements  made  by  a 
consolidated  company  upon  property  —  real  or  personal  — ■ 
mortgaged  by  a  constituent  before  consohdation,  are  subject 
to  the  mortgage.^  The  necessity  for  this  rule  in  the  case  of 
mortgaged  chattels,  e.g.,  railway  rolling  stock,  is  apparent. 

§  85.  Equitable  Liens.  —  A  consolidated  corporation  takes 
the  property  of  its  constituents  subject  to  equitable,  as  well 
as  other,  liens. 

A  vendor's  lien  upon  real  estate  for  the  unpaid  purchase 
money  is  not  affected  by  the  consolidation  of  the  purchasing 
corporation   with    another.^     An   obligation   to    convey   lands 


^  Where  by  the  consohdation  of  two 
railroad  companies,  another  is  created 
which,  by  the  terms  of  the  consohda- 
tion, acquires  all  of  the  property  and 
franchises  and  assumes  all  the  debts 
and  habilities  of  the  two  of  which  it  is 
formed,  and  which  become  extinct  by 
its  creation,  it  takes  such  property 
subject  to  the  debts  of  the  original 
companies,  and  burdened  with  all 
liens  upon  it  which  were  valid  against 
those  companies,  and  will  not  be  per- 
mitted to  aver  ignorance  of  an 
unrecorded  mortgage  previously  exe- 
cuted by  one  of  the  original  com- 
panies. Mississippi  Valley  Co.  v. 
Chicago,  etc.  R.  Co.,  58  Miss.  846 
(1881). 

See  also  North  Carolina  R.  Co.  v. 
Drew,  3  Woods  (U.  S.),  691  (1874). 

^  Hamhn  v.  Jerrard,  72  Me.  80 
(1881). 

Improvements  of  a  permanent 
nature  and  repairs  made  by  a  con- 
sohdated  corporation  upon  property 
acquired  from  a.  constituent  corpora- 
tion and  subject  to  a  mortgage  exe- 


cuted by  that  company  are  covered 
by  the  mortgage  and  the  mortgagee 
may  be  entitled  to  specific  perform- 
ance of  a  co\'enarit  for  further  assur- 
ance therein.  Williamson  v.  New 
Jersey  Southern  R.  Co.,  25  N.  J.  Eq. 
13  (1874). 

^  North  Carolina  R.  Co.  v.  Drew, 
3  Woods  (U.  S.)  691  (1879).  In  this 
case,  where  a  raihoad  subject  to  a 
vendor's  Hen  was  acquired  by  a  con- 
soUdating  company,  the  Court  said  : 
"Tlris  consolidation,  by  which  the  two 
companies  joined  their  properties  to- 
gether, did  not  discharge  the  lien. 
The  property  of  the  Tallahassee  C(jm- 
pany  was  brought  into  the  common 
concern  with  all  preexisting  equities 
attaching  thereto.  The  consolidated 
company  having,  as  one  of  its  com- 
ponent parties  the  Tallahassee  com- 
pany which  held  subject  to  the  hen, 
cannot  be  regarded  as  a  bona  fide  pur- 
chaser without  notice."  See  also 
Branch  v.  Atlantic,  etc.  R.  Co.,  3 
Woods  (U.  S.)  481  (1879). 
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comes  within  the  terms  of  a  consohdation  agreement  transferring 
property  subject  to  "  all  liens,  charges  and  equities  "  and  is  bind- 
ing upon  the  consohdated  company.  Such  an  obligation  might 
have  been  equally  binding,  without  such  a  provision,  upon  the 
principle  that  the  property  was  charged  with  a  trust  to  fulfil  it 
and  came  into  the  hands  of  the  consohdated  company  with  notice.^ 
While  creditors  of  consolidating  corporations  may  follow 
the  assets  of  their  debtors  into  the  hands  of  the  consolidated 
corporation  they  have,  in  the  absence  of  express  provision,  no 
lien  thereon  as  against  subsequent  mortgagees  or  purchasers. 
Such  a  lien  may,  however,  be  created,  and  whether  it  exists 
in  a  particular  case  will  depend  upon  the  terms  of  the  agree- 
ment of  consolidation  and  of  the  statute  under  which  consoli- 
dation takes  place.-  AMiere  several  railroad  companies  were 
consolidated  and  the  consohdated  company  agreed  to  ^' pro- 
tect'^ certain  unsecured  equipment  bonds  of  a  constituent  com- 
pany, it  was  held  by  Judge  Gresham,  in  the  Circuit  Court  of 
the  United  States,^  that  the  holders  of  the  equipment  bonds 


^  I'nion  Pacific  R.  Co.  ik  McAlpine, 
129  r.  S.  314  (1889),  (9  Sup.  Ct.  Rep. 
286)  :  "The  obligation  of  the  Kansas 
Pacific  Railway  Company  to  execute 
the  contract  by  a  convt'}-ance  of  the 
25|  acre  tract  to  the  McAlpines  passed 
with  the  property  of  the  defendant, 
the  Union  Pacific  Railway  Company, 
upon  the  consolidation  of  the  two 
companies  under  the  latter  name. 
Whene\-er  property  charged  with  a 
trust  is  conveyed  to  a  third  party 
with  notice,  he  will  hold  it  subject  to 
that  trust,  which  he  may  be  com- 
pelled to  perform  e(]ually  with  the 
former  owner.  The  \'('iidee  in  that 
case  stands  in  the  place  of  such 
owner.  Without  reference,  therefore, 
to  the  articles  of  union  and  consolida- 
tion, the  Union  Pacific  Railwaj-  Com- 
pany would,  on  general  principles,  be 
held  to  com.plete  the  contract  made 
■with  the  Kansas  Pacific  Company; 
and  the  articles  in  specific  terms  recog- 
nize this  obligation." 

See  also  Vilas  v.  Page,  106  N.Y. 
439  (1SS7),  (13  N.  E.  Rep.  743). 
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2  AVabash,  etc.  R.  Co.  v.  Ham,  114 
U.  S.  595  (1SS5),  (5  Sup.  Ct.  Rep. 
lOSl)  :  "But  upon  the  consolidation, 
under  express  authority  of  statute,  of 
two  or  more  solvent  corporations,  the 
business  of  tlie  old  corporations  is  not 
wound  up,  nor  their  property  seques- 
trated or  disturbed,  but  the  -very 
object  of  the  consolidation,  and  of 
the  statutes  whieh  permit  it,  is  to 
continue  the  business  of  the  old  cor- 
porations. Whether  the  old  corpora- 
tions are  dissolved  into  the  new  com- 
pany, or  are  continued  in  existence 
under  a,  new  name  and  with  new 
powers,  and  whether,  in  either  case, 
the  consolidated  company  takes  the 
property  of  each  of  the  old  corpora- 
tions charged  with  a  lien  for  the  pay- 
ment of  the  debts  of  that  corpora- 
tion, depend  upon  the  terms  of  the 
agreement  of  consolidation,  and  of 
the  statute  under  whose  authority 
that  consolidation  is  effected." 

3  Tysrn  V.  Wabash,  etc.  R.  Co.,  15 
Fed.  763  (1S83),  11  Biss.  (U.  S.)  510. 
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acquired  an  equitable  lien  upon  the  property  acquired  by  the 
consolidated  company  from  such  constituent,  which  took  pre- 
cedence of  a  mortgage  thereof  executed  by  the  consohdated 
.company.  This  decision  was,  however,  reversed  by  the  Su- 
preme Court  of  the  United  States,*  which  held  that  the  agree- 
ment to  "protect"  was  merely  a  promise  to  pay  the  bonds 
as  they  matured,  and  that  the  equipment  bondholders  had 
no  lien,  equitable  or  otherwise,  upon  the  property  of  the  con- 
solidated company.  In  a  later  decision,  in  a  case  brought 
by  another  holder  of  these  equipment  bonds  against  the  same 
consolidated  company,  the  Supreme  Court  of  Ohio  ^  declined 
to  follow  the  Supreme  Court  of  the  United  States  but  agreed 
with  Judge  Gresham,  and  held  that  the  agreement  to  "pro- 
tect "  created  an  equitable  lien,  upon  the  principle  that  "  where 
property  is  transferred  upon  condition  that  the  grantee  should 
pay  some  third  person  a  debt,  or  sum  of  money,  the  latter 
acquires  an  equitable  hen  upon  the  property  to  the  extent  of 
the  debt  or  sum  which  is  to  be  paid  to  him." 

III.    Remedies  of  Creditors  of  Constituent  Corporations 

§  86.  Remedy  of  Creditors  against  Consolidated  Corpora- 
tion —  At  Law.  —  A  question  has  been  raised  whether  a  con- 
solidated corporation  can  be  sued  in  an  action  at  law  upon 
liabilities  of  its  constituent  companies  or  whether  resort  must 

^  Wabash,  etc.  R.  Co.  v.  Ham,  114  secured  by  mortgage  as  well  as  un- 

U.  S.    596    (1885),    (5  Sup.    Ct.    Rep.  secured    debts.     The    agreement    'to 

1081)  :    "It  was  next  contended  that  protect'  referring  to  the  time  of  pay- 

the   stipulation  in   the   agreement   of  ment,    and    'the    true    meaning    and 

consohdation    that    the    bonds    and  effect'  of  the  equipment  bonds  hav- 

debts  therein  specified  of  the  former  ing   been   to   create    only   a   personal 

companies   should    'be    protected    by  and    unsecured    debt    of    one    of    the 

the      said      consolidated      company*  former   companies,    the   words    'shall 

created  a  lien  in  their  favor.     But  it  be    protected'    must    have    the    same 

is  only   'as  to  the  principal  and  in-  meaning  which  they  ordinarily  have 

terest  as  they  shall  respectively  fall  in  promises  of  men  of  business,    'to 

due,'    and     'according    to    the    true  protect'    drafts    or   other    debts,    not 

meaning    and    effect'    of    the    instru-  made    or   contracted    by   themselves, 

ments   or  bonds  which   are  the   evi-  that  is  to  say,  a  personal  obligation  to 

dence  of  the  debts,  that  it  is  stipu-  see  that  they  are  paid  at  maturity." 
lated  that  the  debts  shall ' be  protected  ^  Compton  v.  Wabash,  etc.  R.  Co., 

by  the  said  consolidated  company' ;  45  Ohio  St.  592  (1887),  (16  N.  E.  Rep. 

and     the     stipulation     covers     debts  110). 
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be  had  to  equity.  It  is,  however,  now  well  settled  that  con- 
solidation confers  all  the  rights,  property  and  franchises  of  the 
old  companies  upon  the  consolidated  company  and  subjects  it 
to  all  their  liabilities,  and  that  an  action  at  law  may  be  brought 
against  it  and  a  personal  judgment  obtained  for  the  debts  and 
torts  of  its  constituent  companies.'  The  right  to  bring  such 
action  is  placed  upon  the  ground  that,  for  the  purpose  of  an- 
swering to  their  liabilities,  the  existence  of  the  old  companies 
is  continued  in  the  consolidated  company;"-^  and  it  is  also  held 


^  Langhome?'.  Richmond  R.  Co.,  91 
Va.  369  (1895),  (22  S.  E.  Rep.  159), 
where  the  Court  also  said:  "The 
qxiestion  is  not  whether  the  cousohda- 
tion  compels  a  creditor  to  accept  the 
defendant  corjiuration  as  a  new 
debtor  against  his  will,  or  a,  person 
who  has  been  injured  to  resort  to  a 
stranger  for  satisfaction,  but  whether 
it  empowers  the  creditor  of  the  per- 
son injured  to  resort,  if  he  desires  to 
do  so,  in  the  first  instance,  to  the  cor- 
poration which  by  the  terms  of  the 
consolidation  is  made  liable  to  him. 
The  pri\ity,  some  cases  say,  neces- 
sary to  support  this  action  is  created 
by  tlie  statute  authorizing  the  con- 
solidation and  the  purchase  and  con- 
veyance under  it.  Otlior  authorities 
place  the  right  to  bring  such  an 
action  on  the  ground  that  the  effect 
of  the  consolidation  is,  as  to  the 
liabilities  of  the  old  company,  not  to 
dissolve  the  corporation  which  is  the 
immediati.'  debtor,  but  to  continue  its 
existence  in  tlie  consolidated  corjiora- 
tion.  .  .  Since  by  authority  of  law 
and  the  act  of  the  parties  the  consoli- 
dated corporations  are  moulded  into 
one  with  none  of  their  rights  impaired, 
and  none  of  their  responsibilities 
lessened,  there  is  no  good  reason  why 
the  same  jiroceedings  may  not  be  had 
against  the  new  corporation  as  might 
ha\'<.-  liiou  had  against  the  old  to  com- 
pel payment  of  liabilities.  It  avoids 
circuity  of  action.  It  allows  the  party 
with  whom  the  contract  was  made  or 
to  whom  the  injury  was  done  to  pro- 
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oeed  directly  against  the  corporation, 
■s\'hich,  by  ^■irtue  of  ttie  consolidation 
proceedings,  is  made  liable  to  it." 

See  also  ; 

Alabama:  Warren  v.  Mobile,  etc. 
R.  Co.,  49  Ala.  582  (1873). 

Georgia:  Coggin  v.  Central  R.  Co., 
02  Ga.  685  (1879),  (35  Am.  Rep.  132). 

Illinois:  Arbuckle  v.  Illinois  Mid- 
land R.  Co.,  81  111.  429  (1876) ;  Colum- 
bus, etc.  R.  Co.  V.  Skidmore,  69  111. 
566  (1873)  ;  St.  Louis,  etc.  R.  Co.  <,. 
Miller,  43  111.  199  (1867). 

Indiana:  Louisville,  etc.  R.  Co.  v. 
Boney,  117  Ind.  501  (1888),  (20  N.  E. 
Rep.  432,  3  L.  R.  A.  435) ;  Indianapo- 
lis, etc.  R.  Co.  V.  Jones,  29  Ind.  465 
(1868),  (95  Am.  Dec.  654). 

Kansas:  Berry  z'.  Kansas  City,  etc. 
R.  Co.,  52  Kan.  774  (1893),  (36  Pac. 
Rep.  724,  39  \m.  St.  Rep.  371). 

Maryland:  State  v.  Baltimore,  etc. 
R.  Co.,  77  M..1.  489  (1893),  (26  Atl. 
Rep.  865). 

Texas:  Indianola  R.  Co.  v.  Fryer, 
56  Tex.  609  (1882) ;  Houston,  etc,  R. 
Co.  V.  Shirley,  .54  Tex.  125  (1880); 
Missouri  Pac.  R.  Co.  v.  Owens,  1  Tex. 
Civ.  Cas.  par.  384  (1883). 

Compare,  lio\ve\cr,  AVhipple  v. 
Union  Pacific  Co.,  28  Kan.  474  (1882), 
where  it  was  held  that  a  consolidated 
corporation  "is  not  liable  for  the 
del)t  of  either  constituent  company 
unless  it  has  in  terms  contracted  to 
become  so." 

2  Indianapolis,  etc.  R.  Co.  v.  Jones, 
21  Ind.  465  (1868);  Langhorne  v. 
Richmond  R.  Co.,  91  Va.  369  (1895), 


CHAP.  VIIl]        OBLIGATIONS   OP   CONSOLIDATED   CORPORATION 


§87 


that  the  statute  fixing  the  liabiUty  and  the  proceedings  there- 
under create  the  privity  between  the  new  company  and  the 
creditors  of  the  old,  necessary  to  support  the  action.^ 

The  consolidated  company  is  bound  by  the  admissions  of  a 
constituent  corporation  regarding  its  obligations  made  before 
consolidation,  and  evidence  of  the  same  is  admissible  in  an 
action  brought  thereon  against  the  new  company.^ 

§  87.  Remedy  of  Creditors  — In  Equity.  — A  corporation 
holds  its  property  as  a  trustee,  first,  to  meet  its  obligations, 
and,  afterwards,  for  the  benefit  of  its  stockholders.  It  cannot 
gi\'e  away  its  property  or  enter  a  consolidation,  the  effect  of 
which  is  to  transfer  its  assets  and  terminate  its  existence,  to 
the  prejudice  of  its  creditors.^     A  consohdated  corporation  is 


(22  S.  E.  Rep.  159);  Houston,  etc. 
R.  Co.  V.  Shirley,  54  Tex.  125  (1880). 
See  also  cases  cited  in  preceding 
note. 

1  New  Bedford  R.  Co.  v.  Old 
Colony  R.  Co.,  120  Mass.  397,  400 
(1876)  (sale)  :  "In  the  absence  of 
express  provision,  it  cannot  be  in- 
ferred that  it  was  the  intention  of 
the  act  to  impair  claims  of  third 
parties  for  existing  liabilities,  or  to 
shorten  the  time  within  which  the 
remedy  must  be  pursued.  The  ques- 
tion is  not  whether  the  statute  com- 
pels the  creditor  to  accept  the  de- 
fendant corporation  as  a,  new  debtor 
against  his  will,  or  an  injured  person 
to  resort  to  a  stranger  for  satisfaction, 
but  whether  it  empowers  the  creditors 
or  an  injured  person  to  resort,  if  he 
chooses,  in  the  first  instance,  to  the 
corporation  which,  by  the  terms  of 
the  statute,  is  made  liable  to  him. 
And  we  are  of  opinion  that  it  does, 
and  that  the  privity  necessary  to 
support  this  action  is  created  by  the 
statute  and  the  purchase  and  con- 
veyance under  it." 

2  Philadelphia,  etc.  R.  Co.  v. 
Howard,  13  How.  (U.  S.)  333  (1851)  : 
''It  is  further  objected  that  the  ad- 
mission was  not  made  by  the  de- 
fendants in  this  action  but  by  the 
Wilmington   and   Susquehannah   cor- 


poration. It  is  true  the  action  in  the 
trial  of  which  the  admission  was 
made,  being  brought  before  the  union 
of  the  corporations,  was  necessarily 
in  the  name  of  the  original  corpora- 
tion ;  but  as,  by  virtue  of  the  act  of 
union,  the  Wilmington  and  Susque- 
hannah Company,  the  Baltimore  and 
Port  Deposit  Company,  and  the  Phila- 
delphia, Wilmington  and  Baltimore 
Company  were  merged  in  and  consti- 
tuted one  body,  under  the  name  of  the 
Philadelphia,  Wilmington  and  Balti- 
more Railroad  Company,  it  is  very 
clear  that  at  the  time  the  trial  took 
place  in  Cecil  County  Court,  all  acts 
and  admissions  of  the  defendant  in 
that  case,  though  necessarily  in  the 
name  of  the  Wilmington  and  Susque- 
hannah Company,  were  done  and 
made  by  the  same  corporation  which 
now  defends  this  action." 

^  Montgomery,  etc.  R.  Co.  v. 
Branch,  59  Aia.  153  (1877):  "A 
private  corporation  chartered  to  trans- 
act business  is  a  trustee  of  its  capital, 
property  and  effects  —  first  for  the 
payment  of  its  creditors  and  after- 
ward for  the  benefit  of  its  stockholders. 
If  leaving  its  debts  unpaid,  its 
capital,  property  and  effects  are  dis- 
tributed among  its  stockholders,  or 
transferred  for  their  benefit  to  third 
persons   who   are   not   bona  fide   pur- 

167 


INTERCORPORATE    RELATIONS 


[part  I 


not  a  purchaser  for  value  without  notice,  and  a  court  of  equity 
will  treat  the  assets  of  a  consolidating  corporation  as  a  trust 
fund  for  the  benefit  of  its  creditors  and,  upon  its  consolidation 
with  unpaid  debts,  will  pursue  its  assets  and  lay  hold  of  them 
in  the  hands  of  the  consolidated  corporation  and  apply  them 
for  the  payment  of  such  debts. ^ 

While  a  creditor  has  an  action  at  law  against  the  consoli- 
dated corporation  upon  the  obligations  of  constituent  com- 
panies, such  remedy,  as  already  noted,  is  not  exclusive,  and 
he  may  when  he  deems  it  to  his  advantage  resort  to  equity  and 
subject  the  property  acquired  from  his  debtor  to  the  payment 
of  the  debt.  Where,  however,  the  consolidated  corporation 
has  sold  the  property  so  acquired  to  a  bona  fide  purchaser  for 
value  a  creditor  cannot  follow  it.^ 

§  SS.  Remedy  against  Constituent  Corporation  if  not  Dis- 
solved. —  Consolidation  statutes  sometimes  provide  that  the 


chasers,  without  notice,  —  and  still 
more  if  the  corporation  be  dissolved 
or  become  so  disorganized  that  it  can- 
not be  made  answerable  at  law,  then  a 
court  of  equity  will  pursue  and  lay 
hold  of  such  property  and  effects, 
and  apply  them  for  the  payment  of 
what  it  owes  to  its  creditors." 

^  In  Harrison  v.  Arkansas  Valley  R. 
Co.,  4  McCrary  (U.S.)  264  (1S-S2),  it 
was  held  that  where  several  corpora- 
tions are  united  in  one,  and  the 
property  of  the  old  companies  is 
vested  in  the  new,  the  latter  is  hable 
in  equity  for  the  debts  of  the  former, 
at  least  to  the  extent  of  the  property 
received  from  them,  and  that  if  it  is 
also  liable  at  law,  the  latter  remedy 
is  not  exclusive.  The  Court  said  (p. 
267):  "If  a  creditor  of  the  original 
corporation  sees  fit  to  proceed  in 
equity  to  subject  the  projierty  c)f  that 
corporation  in  the  liands  of  the  con- 
solidate* 1  company,  he  has  a  clear 
right  to  do  so.   ,  V^'o  are  of  the 

opinion  that,  under  such  circum- 
stances, the  consolidated  corporation 
is  liable  in  equity  for  the  debts  of  the 
original  corporation,   at  least  to  the 
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extent  of  the  value  of  the  property 
received  from  it." 

See  also  Curran  v.  Arkansas,  15 
How.  (V.  S.)  304  (1S53);  Mont- 
gomery, etc.  R.  Co.  r.  Branch,  50 
Ala.  139  (1S77). 

Compare,  however,  Arbuckle  v. 
Ilhnois  :Midland  R.  Co.,  SI  III.  429 
(lS7fi),  where  it  was  held  that  when 
a  consolidated  company  becomes,  by 
\-irtue  of  the  consolidation,  liable  for 
the  debts  of  the  companies  composing 
it,  the  creditor's  remedy  is  complete 
and  a<le()uate  at  law,  and  that  a  court 
of  equity  will  not  assimie  jurisdiction 
to  enforce  it. 

In  United  New  Jersey  R.,  etc.  Co. 
V.  Happock,  28  N.  .1.  Eq.  261  (1877), 
it  was  held  that  corporations  which 
have  become  consolidated  into  a  new 
corporation  assviming  all  their  liabili- 
ties, are  suable  at  law  through  the 
consolidated  corporation ;  and  that 
the  fact  that  .ser\ice  of  process  can- 
not be  had  on  them  will  not  justify 
the  resort  to  equity  to  enforce  a 
strictly  legal  denaand. 

2  McJIahon  v.  Morrison,  16  Ind.  172 
(1861),  {79  Am.  Dec.  418). 


CHAP.  VIIl]        OBLIGATIONS    OF    CONSOLIDATED    CORPORATION 


§ 


consolidating  corporations  shall  not  be  dissolved  but  that  their 
existence  shall  be  continued  for  the  purpose  of  winding  up 
their  affairs.^  The  purpose  of  these  statutes  is  to  preserve 
the  rights  of  creditors,  unchanged  and  unimpaired.  Under 
such  a  statute  ^  it  is  open  to  a  creditor  to  enforce  his  demand 
either  against  the  corporation  whose  debt  it  was  or  against  the 
new  corporation  whose  debt  it  becomes  by  virtue  of  the  con- 
solidation.^ His  remedies  are  concurrent  and  the  recovery 
of  a  judgment  against  the  old  company  does  not  affect  his 
rights  against  the  consolidated  company.  It  merely  changes 
the  form  of  hability. 

When  consolidating  corporations  are  continued  in  existence 
a  creditor  may  institute  insolvency  proceedings  ag&inst  such  a 
corporation,  if  such  a  remedy  is  available  against  corporations 
generally.^  • 


^  In  "Whipple  v.  Union  Pacific  R. 
Co.,  28  Kan.  474  (1882),  where  a  con- 
solidation statute  provided  that  the 
consolidated  corporation  should  not 
be  liable  for  the  debts  of  the  consoli- 
dating corporations,  which  should 
continue  in  existence  for  the  purpose 
of  adjusting  all  demands  against  them, 
but  that  the  consolidation  should  not 
prevent  the  enforcement  of  valid  obli- 
gations against  the  property  of  each 
constituent  in  the  hands  of  the  con- 
solidated company,  it  was  held  that  a 
creditor  of  a  constituent  corporation 
could  not  maintain  an  action  against 
tlie  consolidated  corporation  until  he 
had  sued  the  constituent  corporation 
and  recovered  judgment. 

A  street  railway  company  which 
owed  certain  license  fees  to  a  mu- 
nicipali'y  was  absorbed  by  another 
corporation  which'  assumed  all  its 
obligations.  Held  that  the  absorbed 
company  continued  to  exist  as  a 
corporation  so  far  as  its  existing 
creditors  were  concerned,  and  was 
liable  for  license  fees  due  prior  to  the 
merger,  but  that  it  could  not  create 
liabilities  after  that  time  and  was  not 
liable  for  subsequent  license  fees. 
Gty  of  New  York  v.  Sixth  Ave.  R. 


Co.,  77  App.  Div.  (N.  Y.)  367  (1902), 
(79  N.  Y.  Supp.  319). 

AVhere  the  statutes  authorizing 
consolidation  provided  that  all  judg- 
ments theretofore  or  thereafter  ob- 
tained against  the  constituent  cor- 
porations should  be  a  lien  upon  the 
property  of  the  consolidated  company 
derived  from  them,  and  that  the  con- 
stituent companies  should  continue  in 
existence  to  preserve  the  liens  against 
them.,  it  was  held  that  a  constituent 
corporation  was  liable  for  a  tort  com- 
mitted prior  to  the  consolidation,  not- 
withstanding the  consolidated  cor- 
poration assumed  all  the  liabilities  of 
its  constituents.  Jones  v.  Southern 
R.  Co.,  127  Fed.  606  (1904). 

^  New  York:  Laws,  1892,  ch.  691, 
§  12. 

3  Matter  of  Utica  Nat.  Brewing  Co., 
154  N.  Y.  268  (1897),  (4S  N.  E.  Rep. 
521).  See  also  Gale  v.  Troy,  etc.  R. 
Co.,  51  Hun  (N.  Y.)  470  (1889),  (4 
N.  Y.  Supp.  295). 

*  Piatt  V.  New  York,  etc.  R.  Co.,  26 
Conn.  514  (1857).  Whether  State  in- 
solvency courts  would  have  jurisdic- 
tion over  interstate  consolidated  cor- 
poration, qucere.     lb. 

As  to  construction  of  Oliio  statute 
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§  89.  Efiect  of  Consolidation  upon  Pending  Suits.  —  While 
the  effect  of  consohdation  may  be  the  dissolution  of  the  con- 
stituent corporations  and  the  creation  of  a  new  company  in 
their  stead,  it  does  not  destroy  them  in  such  a  sense  as  to  abate 
actions  brought  by  or  against  them  and  pending  at  the  time 
of  the  consolidation,  and  compel  the  plaintiff  to  begin  anew.' 
In  Shackleford  v.  Mississippi  Central  R.  Co}  the  Supreme 
Court  of  Mississippi  said:  "  The.  new  company  is  the  old  com- 
pany; it  is  each  of  the  old  companies.  It  is  simply  the  on- 
ward fiow  of  a  stream  which  is  formed  by  the  uniting  of  two 
precedent  streams." 

As  affecting  the  rights  of  creditors  of  the  constituent  cor- 
porations, the  consolidated  corporation  should  be  regarded  as 


(R.  S.  §  3384),  providing  that  consoli- 
dating corporations  shall  be  deemed 
to  continue  in  existence  for  the  preser- 
vation of  the  rights  of  creditors,  see 
Bull  V.  Baltimore,  etc.  R.  Co.,  39  App. 
Div.  (X.  Y.)  236  (1899),  (57  X.  Y. 
Supp.   111). 

'  United  Staiex:  Edison  El.  Light 
Co.  V.  V.  S.  El.  Lighting  Co.,  52  Fed. 
300  (1S92);  Edison  El.  Light  Co. 
V.  ■\\'estinghouse,  34  Fed.  232 
(1888). 

Alabama :  In  Birmingham  R.,  etc. 
Co.  V.  Enslen,  144  Ala.  343  (1905), 
(39  So.  Rep.  74)  a  street  railway 
company  caused  the  death  of  a 
passenger  and  subsequently  was  ab- 
sorbed by  another  corporation.  Suit 
was  brought  against  the  consohdated 
corporation  and  during  its  pendency 
the  latter  corporation  consolidated 
with  a  third.  It  was  held  that  the 
pending  suit  was  not  affected  l)y  the 
last  consolidation,  and  would  proceed 
as  if  it  had  not  taken  place. 

Illinois:  Chicago,  etc.  R.  Co.  v. 
Ashling,  160  lU.  373  (1896),  (43  X.  E. 
Rep.  373).  Sec  also  Franklin  Life 
Ins.  Co.  V.  Hickson,  197  III.  117  (1902), 
(64  N.  E.  Rep.  248),  affirming  97  111. 
App.  387  (1901). 

Indiana.:  Hanna  v.  Cincinnati,  etc. 
R.  Co.,  20  Ind.  30  (1863). 
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Michigan:  Swart  wout  v.  Mich. 
Air  Line  R.  Co.,  24  Mifti.  389  (1872). 

Mississippi:  Shacl<:leford  v.  Miss. 
Cent.  R.  Co.,  52  Miss.  159  (1S76). 

Missouri:  In  Evans  v.  Interstate 
Rapid  Tran.sit  Co.,  106  Mo.  601 
(1891),  (17  S.  W.  Rep.  480),  the  Court 
said  :  "Ordinarily  the  effect  of  a  con- 
solidation of  two  or  more  corporations 
into  one  is  a  dissolution  of  all  of  them 
and  the  creation  of  a  new  company. 
But  legal  proceedings  properly  com- 
menced against  a  corporation  are  not 
affected  by  the  expiration  of  the  char- 
ter before  the  determination  of  such 
proceeding.  So  where  one  corpora- 
tion is  consolidated  with  another  while 
a  suit  is  pending  against  it,  the  suit 
does  not  abate." 

Kinion  v.  Kansas  City,  etc.  R.  Co., 
39  Mo.  App.  3S2  (1899). 

Tennessee:  Railroad  Co.  v.  Evans, 
6  Heisk.  607  (1871). 

Compare  Prouty  v.  Lake  Shore,  etc. 
R.  Co.,  52  N.  Y.  366  (1873). 

That  consolidation  does  not  abate 
condemnation  proceedings,  see  Cali- 
fornia Cent.  R.  Co.  v.  Hooper,  76  Cal. 
404  (1888),  (18  Vac.  Rep.  599);  Day 
■u.  New  York,  etc.  R.  Co.,  58  N.  J.  L. 
677  (1896),  (34  Atl.  Rep.  1081). 

2  Shackleford  v.  Miss.  Cent.  R.  Co,, 
52  Miss.  159  (1876). 
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continuing  the  existence  of  the  old  companies  under  a  new 
name.^  Consolidation  statutes  generally  provide  that  con- 
solidation shall  not  affect  pending  suits;  ^  but,  without  such 
provision,  a  voluntary  consohdation  would  not  be  considered 
as  equivalent  to  the  death  of  either  of  the  constituent  cor- 
porations so  as  to  abate  pending  actions.^ 

§  90.  Procedure  regarding  Pending  Suits.  —  It  seems  the 
better  view  that  in  a  pending  action,  upon  proof  of  the  fact  of 
consolidation  being  made,  it  may  be  proceeded  with  against 
the  new  company  by  amendment  and  that  new  process  is  not 
necessary  to  bring  the  consolidated  company  before  the  court. 
Technically  speaking  and  for  general  purposes  the  consolidated 
company  is  a  new  corporation,  but  touching  the  business  of 
the  old  companies  and  the  rights  of  their  creditors,  it  ought 


^  Kinion  v.  Kansas  City,  etc.  R.  Co., 
39  Mo.  App.  382  (1889). 

2  New  York.  Railroad  Law,  §  73, 
(Birdseye's,  R.  S.  1901,  p.  2963)  : 
''Xo  action  or  proceedings  in  which 
either  of  such  corporations  is  a  party 
shall  abate  or  be  discontinued  by  such 
agreement  or  act  of  consolidation,  but 
may  be  conducted  to  final  judgment 
in  the  names  of  such  corporations,  or 
such  new  corporation  may  be,  by 
order  of  the  court,  on  motion,  sub- 
stituted as  a  party."  For  other  simi- 
lar provisions,  see  statutes  referred  in 
note  to  §  79,  ante. 

^  Baltimore,  etc.  R.  Co.  v.  Mussel- 
man,  2  Grant's  Cas.  (Pa.)  352  (1857)  : 
"But  without  any  such  pro^-ision  as 
the  above,  in  the  law  authorizing  the 
consolidation,  a  court  of  justice  would 
not  consider  the  mere  voluntary  union 
of  several  corporations  into  one  as 
equivalent  to  the  death  of  either  of 
them ;  or  attribute  to  the  law-making 
power  an  intention  of  enabling  them 
to  discharge  their  habilities  in  such  a 
summary  way. '' 

In  Kansas,  however,  the  excep- 
tional view  is  taken  that,  since  upon 
consolidation  a.  constituent  corpora- 
tion is  dissolved  and  ceases  to  exist 
as  a  corporation,  an  action  brought  by 


or  against  it  before  consolidation  can- 
not afterwards  be  prosecuted  by  or 
against  it  in  its  original  name. 

Thus  in  Kansas,  etc.  R.  Co.  v. 
Smith,  40  Kan.  192  (1888),  (19  Pac. 
Rep.  636),  the  court  said:  "On  May 
31,  1886,  when  the  Kansas,  Oklahoma 
and  Texas  Railway  Company  consoli- 
dated with  the  other  companies,  it 
ceased  to  exist  as  a  corporation.  And 
everything  which  has  since  transpired 
upon  the  basis  of  the  aforesaid  rail- 
way company's  being  a  corporation 
—  indeed  everything  which  has  trans- 
pired in  this  case  since  May  31,  1886, 
is  void.  This  case  is  where  the 

original  party  has  ceased  to  exist,  has 
become  defunct,  is  dead,  and  there- 
fore not  able  either  to  prosecute  or 
defend." 

Also  Cunkle  v.   Interstate  R.  Co., 

54  Kan.  194  (1894),  (40  Pac.  Rep. 
184) ;    Chicago,  etc.  R.  Co.  v.  Butts, 

55  Kan.  660  (1895),  (41  Pac.  Rep. 
948)  ;  Council  Grove,  etc.  R.  Co.  v. 
Lawrence,  3  Kan.  App.  274  (1895), 
(45  Pac.  Rep.  125). 

See  also  Indianola  R.  Co.  v.  Fryer, 

56  Tex.  609  (1882),  where  the  court 
said  that  a  judgment  rendered  against 
a  constituent  corporation  after  con- 
solidation was  a  nullity. 
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properly  to  be  regarded  as  the  successor  of  the  old  companies 
under  a  new  name;  and  to  that  extent  it  ought  not  to  be  re- 
garded as  a  new  corporation.  If  it  is  the  same  corporation 
under  a  different  name,  an  additional  summons  is  unneces- 
sary.^ 

On  the  other  hand,  however,  it  was  held  by  the  Supreme 
Court  of  Georgia  that  it  was  error  to  permit  the  plaintiff  to 
take  judgment  against  a  consolidated  company,  without  taking 
proper  ste]is  to  bring  the  new  corporation,  as  such,  before  the 
court  —  including  the  issue  of  new  process.^ 

A  consolidated  corporation  having  been  substituted  as  defend- 
ant in  place  of  a  constituent  company  has  the  right  to  treat 
the  pleadings  filed  by  the  original  defendant  as  its  own,  and 
to  avail  itself  of  all  exceptions  to  rulings  resers'ed  by  such 
defendant  prior  to  the  substitution.' 

§  91.  Allegation  and  Proof  of  Consolidation. — -In  order  to 
charge  a  consolidated  companj'  or  to  enable  it  to  recover  in 
an  action  pending  at  the  time  of  consolidation  by  or  against 
a  constituent  company,  the  plaintiff  must  regularly  allege 
the  fact   of   consolidation  and  the  successorship   of    the  new 


^  Kinion  v.  Kansas  City.  etc.  R.  Co., 
39  JIo.  App.  386  (IS.S'.t)  •  "Under  this 
\aew  it  was  not  nt'<essary  to  bring  the 
defendant  into  court  by  a  new  sum- 
mons, and  the  simple  and  cUrect  act 
of  substitution  was  right.  If  John 
Smith  is  suo(i,  and  during  the  pen- 
dency of  the  suit  he  laas  his  name 
changed  to  John  .loners,  a  claim  that 
he,  as  John  Jones,  must  be  brought 
into  court  by  additional  summons 
would  be  somewhat  no\el.  Prac- 
tically tluit  is  this  case." 

In  Loui.sville,  etc.  R.  Co.  v.  Sum- 
mers, 131  Ind.  2-tl  (1892),  (30  N.  E. 
Rep.  873),  an  action  against  a  rail- 
road comjtany  for  negligence,  it  was 
sliowu,  afl(T  a  verdict  for  plaintiff,  that 
tlic  dcfenilant  and  certain  other  rail- 
road companies  had  consolidated  and 
formed  a  new  company,  which  had 
succeeded  to  all  the  rights  and  liabili- 
ties of  the  consolidatmg  companies. 
It    was    held    that    the    trial    court 
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properly  substituted  the  consolidated 
company  as  defendant. 

2  Schna,  etc.  R.  Co.  v.  Harbin,  40 
Ga.  706  (187(1). 

It  has  been  held  that  the  consoli- 
dated company  should  nut  be  sub- 
stituted in  place  of  the  old  company 
when  the  report  of  the  referee  lias 
been  made  before  c(jnsolidation.  It 
was  also  held  in  the  same  ea--e  that 
the  holder  of  preferred  stork  in  a 
constituent  company,  in  enforcing  his 
claims  thereon,  stands  in  a  different 
position  from  a  creditor  of  such  com- 
pany. Prouty  ?'-  Lake  Shore,  etc.  R. 
Co..  52  N.  Y.  363  (1873). 

The  substitution  of  the  consoli- 
dated company  in  pending  proceed- 
ings is  often  pro^^ded  for  in  con- 
soUdation  statutes.  See  statutes 
referred  to  in  note  to  §  70,  ante. 

3  Louisville,  etc.  R.  Co.  v.  Utz,  133 
Ind.  265  (1802),  (32  N.  E.  Rep.  881). 
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company  to  the  rights  or  UabiHties  of  such  constituent  com- 
pany and  must  prove  the  same,  unless  duly  admitted.  The 
court  cannot  take  judicial  notice  of  consolidation.' 

Statutes  providing  that  an  allegation  of  corporate  capacity 
shall  be  taken  as  true  unless  specifically  denied  do  not  apply 
to  an  allegation  in  a  complaint  that  the  defendant  corporation 
consohdated  with  another  company  before  the  commencement 
of  the  suit.^  An  allegation  in  a  complaint  that  certain  railroad 
companies,  authorized  by  law  to  consohdate,  did  consohdate 
and  become  one  corporation  under  a  certain  name,  is  a  suffi- 
cient averment  of  consolidation  wthout  setting  forth  in  detail 
the  steps  taken  by  the  constituent  companies  to  bring  about 
such  result.^  The  facts  concerning  the  consolidation  should, 
however,  be  set  forth  with  reasonable  certainty,^  although 
their  absence  from  a  petition  would  not  occasion  a  reversal 
of  judgment.^ 

Consolidation  statutes  sometimes  provide  that  a  copy  of  the 
articles  of  consolidation  on  file  in  the  office  of  the  Secretary 
of  State,  duly  certified  and  authenticated,  shall  be  ■prima  fa^ie 


'  Southgate  v.  Atlantic,  etc.  R.  Co., 
61  Mo.  90  (1875).  In  Brown  v. 
Dibble,  65  Mich.  520  (1887),  (32  N. 
W.  Rep.  656)  it  was  held  that  it 
would  not  be  presumed  that  a  foreign 
constituent  corporation  had  power  to 
consolidate. 

2  Koons  V.  Chicago,  etc.  R.  Co.,  23 
Iowa,  493  (1867). 

^  Colhns  V.  Cliicago,  etc.  R.  Co.,  14 
Wis.  495  (1861),  (80  Am.  Dec.  789)  : 
"Now  although  these  allegations  in 
respect  to  the  consolidation  of  the 
various  companies  are  quite  general 
we  do  not  see  how  they  could  be  made 
more  specific,  without  setting  forth  in 
detail  all  the  steps  taken  by  the  dif- 
ferent companies  to  effect  their  con- 
solidation and  make  it  complete. 
"We  therefore  think  the  aver- 
ments of  the  complaint  should  be 
deemed  sufficiently  explicit,  on  de- 
murrer. They  must  be  considered  as 
equivalent  to  alleging  that  everything 
was  done,  and  every  step  taken  by 
the  various  companies  to  render  their 


acts  of  consolidation  complete  and 
effectual."  As  to  pleadings  concern- 
ing consolidation  in  quo  warranto  pro- 
ceedings see  Commonwealth  v.  Atlan- 
tic, etc.  R.  Co.,  53  Pa.  .St.  9  (1866). 

»  Hubbard  v.  Chappell,  14  Ind.  601 
(1860)  ;  Wright  V.  Bundy,  11  Ind.  398 
(1858)  ;  Marquette,  etc.  R.  Co.  v. 
Langton,  32  Mich.  251  (1875) ;  Lang- 
horne  v.  Richmond  R.  Co.,  91  Va.  369 
(1892),  (22  S.  E.  Rep.  159).  In  the 
last  case  the  Court  said  (p.  375)  :  "In 
this  case,  as  the  plaintiff  had  instituted 
his  action  to  recover  damages  from 
the  consolidated  corporation  for  the 
injury  alleged  to  have  been  done  him 
by  the  corporation  consolidated  with 
it,  it  was  necessary  for  him  to  allege 
generally  the  authority  of  the  old 
companies  to  consolidate,  and  the 
fact  that  they  had  consolidated,  and 
under  what  name,  in  order  to  show 
the  liabiUty  of  the  new  or  consolidated 
company  for  the  injur}-  sued  for." 

^  Indianapolis,  etc.  R.  Co.  v.  Jones 
29  Ind.  465  (1868), (95  Am.  Dec.  654). 
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evidence  of  consolidation.'  In  the  absence  of  such  a  statutory 
provision  the  existence  of  a  consolidated  corporation  could, 
undoubtedly,  be  proved  in  the  same  manner  as  the  existence 
of  any  other  corporation  — by  showing  the  due  execution  and 
record  of  the  consolidation  agreement  in  pursuance  of  statu- 
tory authority,  and  acts  of  user  thereunder.^ 
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lEREGULAR    AND    INVALID    CONSOLIDATIONS 

§  92.  Attempted  Consolidation  —  Status  of  Resulting  Organization. 

§  93.  Effect  of  Unlawful  Consolidation. 

§  94.  Effect  of  Irregular  Consolidation. 
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§  92.  Attempted  Consolidation  —  Status  of  Resulting  Organi- 
zation. —  When  a  consolidation  of  corporations  has  been  at- 
tempted but  the  result  of  the  proceedings,  through  some  defect 
or  want  of  power,  has  not  been  a  corporation  de  jure,  the  rights 

'  "A  copy  of  said  agreement  and  ^  In  the  trial  of  an  action  against 

act  of  consolidation,  duly  certified  by  an    alleged    consolidated    corporation 

the  Secretary  of  the  State  under  his  for   the   negligence    of    a    constituent 

official  seal,   shall  be  evidence  in  all  company  a  deed  from  the  latter  cor- 

courts  and  places  of  the  existence  of  poration  to  the  former  conveying  all 

said  new  company  and  tliat  the  provi-  its  property  and  reciting  the  fact  of 

sions  of  this  act  have  been  fully  ob-  the  consolidation,  and  an  act  of  the 

served    and    complied    with."     Con-  legislature   confirming  the   consolida- 

7tecticut,    Rev.    Stat.     IS."^.^,     §    .3445.  tion    but    not    stating    when    it    took 

Other  States  have  somewhat  similar  place,   taken  in   connection  with  the 

statutory  pro\'isions.  admission  incident  to  the  plea  of  the 

A  copy  of  articles  of  consolidation,  general    issue  —  that    the    defendant 

duly  certified  under   the  seal   of  the  existed  as  a  corporation  when  it  was 

Secretary  of  State,  is  prima  fame  evi-  filed  —  constitute  competent  e^'idence 

dence  of  the  existence  of  the  consoli-  of    consolidation    and,    being    in    the 

dated    corporation.      East    St.    Louis,  ca.se,   a  charge  that  there  is  no  evi- 

etc.   R.   Co.   V.   Wabash,   etc.    R.   Co.,  dence  of  consolidation  is  unwarranted. 

24    111.    .\pp.    2711    (1887).     See    also  Zealy  v.  Birmingham  R.,  etc.  Co., 

Columbus,   etc.   R.   Co.  v.  Skidmore,  99    Ala,    579    (1892),    (13    So.    Rep. 

69  III.  566  (1873).  118). 
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and  obligations  accruing  will  be  determined  by  ascertaining 
whether  a  de  facto  corporation  has  been  formed.  Unless  a 
consolidation  statute,  in  force  at  the  time  of  the  proceedings/ 
authorized  the  proposed  consoUdation,  the  result  was  a  nullity 
even  if  there  was  an  attempt  in  good  faith  to  consolidate  fol- 
lowed by  an  assumption  of  corporate  powers.^  An  attempt 
to  do  that  which  the  law  does  not  permit  can  produce  no 
result  that  the  law  will  recognize.  A  body  which  cannot  be- 
come a  corporation  de  jure  cannot  become  a  corporation  de 
facto.     Moreover,   the   mere  user  of   corporate  powers   which 


^  The  subsequent  passage  of  a  con- 
solidation statute,  not  retroactive  iu 
terms,  does  not  validate  an  illegal 
consolidation  nor  create  a  de  facto  cor- 
poration. American  Loan,  etc.  Co.  v, 
Minnesota,  etc.  R.  Co.,  157  111.  641 
(1895),  (42  N.  E.  Rep.  153). 

^  Whaley  v.  Bankers'  Union  of 
the  World  (Tex.  Civ.  App.,  1905) 
88  S.  W.  Rep.  261:  "An  attempted 
consolidation,  where  no  statute  au- 
thorizes consoUdation,  is  a  nullity ; 
and  the  corporate  existence  of  a 
nominally  consolidated  corporation 
formed  in  the  absence  of  legislative 
authority  for  such  consolidation  may 
be  collaterally  attacked,  its  acts  and 
contracts  are  void,  and  it  cannot  be 
held  liable  for  the  debts  of  one  of 
the  corporations  attempting  to  con- 
solidate '*  Citing  this  section.  See 
also  Boor  v.  Tolman,  113  111.  App.  322 
(1904). 

American  Loan,  etc.  Co.  v.  Minne- 
sota, etc.  R.  Co.,  157  111.  641  (1895), 
(42  N.  E.  Rep.  153):  "In  order  that 
there  should  be  a  de  facto  corporation 
two  things  are  essential:  First,  there 
m,'ust  be  a  law  under  which  the  cor- 
poration might  lawfully  be  created; 
and  second,  a  user.  When  the  law 
authorizes  a  corporation,  and  there  is 
an  attempt,  in  good  faith,  to  organize, 
and  corporate  functions  are  thereupon 
exercised,  there  is  a  corporation  de 
facto,  the  -  legal  existence  of  which 
cannot  ordinarily  be  questioned  col- 


laterally. ,  .  Our  attention  is  called 
to  no  case  in  which  it  is  held  that,  in 
the  absence  of  any  general  law  or 
special  charter  or  other  law  authoriz- 
ing incorporation  or  consolidation,  as 
the  case  may  be,  and  also  in  the  ab- 
sence of  subsequent  legislative  ratifi- 
cation, the  juristic  personality  of  a- 
corporation  or  consolidated  corpora- 
tion is  complete  and  conclusive 
against  all  the  world  except  the 
sovereign  power.  For  the  reasons 
we  have  stated  the  supposed  consoli- 
dated corporation  of  the  States  of 
Wisconsin,  Minnesota  and  Illinois 
called  the  Chicago  Freeport  and  St. 
Paul  Railroad  Company,  is  not,  and 
never  was,  a  corporation  either  de 
facto  or  de  jure.  The  right  of  way 
contracts  and  the  trust  deed  made  to 
the  appellant  were  and  are  invalid, 
and  this  because  there  was  no  cor- 
poration in  existence  with  capacity  to 
either  obtain  a  right  of  way,  or  con- 
tract, or  act  or  be  bound." 

An  attempted  consolidation  of 
mining  and  manufacturing  corpora- 
tions under  a  statute  authorizing  the 
consolidation  of  railroad  companies  is 
without  warrant  of  law  and  of  no 
effect.  And  this  conclusion  is  not 
affected  by  the  fact  that  such  cor- 
porations niay  have  power  to  build 
railroads  to  carry- their  own  products 
from  their  lands  to  near-by  lines. 

Commonwealth  v.  Pennsylvania 
etc.  R.  Co.  17  Phila.  (Pa.)  609  (1884). 
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might  have  been  lawfully  acquired,  mthout  a  bona  fide  at- 
tempt to  acquire  them  by  forming  a  consolidation,  does 
not  create  a  cuiisolidated  corporation  de  facto  nor  does  an 
attempt  to  organize  without  user  have  that  effect.  All  of 
these  elements  must  unite  to  form  a  de  facto  corpora- 
tion, —  (a)  a  statute  under  which  the  proposed  consoli- 
dation might  have  been  effected,  (b)  a  bona  fide  attempt 
to  consolidate,  and  (c)  a  user  of  the  corporate  powers 
claimed.' 

§  93.  Effect  of  Unlawful  Consolidation.  —  As  already  noticed, 
the  result  of  an  attempted  consolidation  when  no  statute 
authorizes  consolidation  is  a  nullity,  and  the  same  result  fol- 
lows when  the  other  elements  of  a  de  facto  corporation  are 
lacking.  Accordingly,  the  corporate  existence  of  a  nominally 
consolidated  corporation,  formed  in  the  absence  of  legisla- 
tive authority  for  such  a  consolidation,  may  be  collaterally 
attacked,  its  acts  and  contracts  are  void,^  and  it  cannot  be 
held  liable  for  the  debts  of  one  of  the  corporations  attempting 
to  consolidate.^  So  it  was  held,  where  two  corporations  were 
consolidated,  without  legislative  authority,  that  promissory 
notes  executed  by  the  consolidated  organization  for  purposes 
beyond   the  powers   of   the   constituent    companies   were   not 

^  In  Methodist,  etc.  Church  v.  subject  to  the  same  objection  as  that 
Pickett,  19  N.  Y.  482  {1S.59),  it  was  in  Methodist,  etc.  Cliurch  v.  Pickett, 
said  that  the  following  elements  were  supra:  "It  may  be  safely  stated 
essential  to  the  existence  of  a  rfe  facln  as  the  rule,  that  when  persons  assume 
corporation:  '^(1)  The  existence  of  a  to  act  as  a  body,  and  are  permitted 
charter  or  some  law  under  which  a  by  af(|uicsoence  of  the  public  and  of 
corporation,  with  the  powers  assumed,  tlie  .State  to  act  as  if  they  were  legally 
might  lawfully  be  created;  and  (2)  a  jtarticular  kind  of  corporation,  for 
a  user  by  the  party  to  ihe  suit  of  the  the  organization,  existence  and  con- 
rights  claimed  to  be  conferred  by  tinuance  of  which  tliere  is  express 
such  charter  or  law."  This  state-  recognition  by  general  law,  such 
ment  has,  however,  been  criticiseil  body  of  persons  is  a  corporation  de 
as  omitting  the  element  of  an  attempt  facto,  although  the  particular  per- 
io  organize.  Finnegan  v.  Norrenberg,  sons  thus  exercising  the  franchise  of 
•52  Minn.  239  (1893),  (.5.3  N.  W.  Rep.  being  a  corporation  may  have  been 
1150,  38  Am.  St.  Rep.  552,  18  ineligible  and  incapacitated  by  the 
L.  R.  A.  77S).     In  Continental  Trust  law  to  do  so." 

Co    V.   Toledo,    etc.    R.    Co.,    82   Fed.  '  American  Loan,  etc.  Co.  v.  Min- 

653  (1897;,  Judge  Taft,  in  considering  nesota,  etc.  R.  Co.,  157  111.  641  (1895), 

what      attempts      at      consolidation  (42  N.  E.  Rep.  153). 
created  a  corporation  de  facto,  stated  ^  Kavanaugh  v.  Omaha  Life  Assn., 

the  following  conclusion,  which  seems  84  Fed.  295  (1897). 
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binding  upon  them  after  such  organization  had  been  dissolved.* 
Where,  hovs^ever,  after  a  vaUd  consoUdation  of  two  corpora- 
tions had  been  effected,  the  consolidated  corporation  thus 
created  attempted  to  further  absorb,  without  authority,  a  third 
corporation  and,  thereafter,  executed  a  mortgage  upon  all  its 
property,  it  was  held  that  the  illegality  of  the  latter  consolida- 
tion did  not  affect  the  mortgage  lien  upon  the  property  of  the 
first  two  corporations.^ 

A  judgment  obtained  against  a  consolidated  corporation 
which  is  thereafter  declared  illegal'  may  be  enforced  against 
the  constituent  companies,  upon  the  theory  that  they  were  the 
real  defendants  under  the  assumed  name.^  A  constituent 
railroad  corporation,  after  an  illegal  consolidation,  is  liable 
for  injuries  received  by  a  passenger  while  upon  its  railroad, 
caused  by  the  negligent  operation  of  the  railroad  by  the  em- 
ployees of  the  consohdated  company.^ 

An  attempted  consolidation,  without  authority,  does  not 
terminate  the  existence  of  a  corporation,  and  non-user  of  its 
franchises  during  the  existence  of  the  illegal  organization  does 
not  forfeit  them.^ 

§  94.  Effect  of  Irregular  Consolidation.  —  If,  upon  the  prin- 
ciples indicated,  the  result  of  an  attempted  consolidation  is  a 

^  Where  two  separate  corporations  association    has    been    adjudged    to 

were  created  to  build  railroads,  tliey  have  had  no  legal  capacity  to  exist 

had   no   right   to   unite   and   conduct  as  a  corporation,   it  follows,   as  was 

their  business  under  one  management;  also    adjudged,    that    the    individual 

nor  had  they  a  right  to  establish  a  entity    of    the    defendant    was    not 

steamboat  line  to  run  in  connection  merged    in    it.     Therefore,     the    de- 

with  the  railroads.     Notes  given  for  fendant    remained    as    an    actor    and 

the   purchase  of  the  steamboat  can-  participator  in  the  association  which 

not  be  recovered  upon.     So  held  in  did    operate    the    railway,    and    thus 

Pearce   v.    Madison,    etc.    R.    Co.,    21  one   of   the   parties   by  whose   negli- 

How.  (U.  S.)  441  (1858).  gence  was  injured.     As  such  it  was 

2  Racine,    etc.    R.    Co.   v.    Farmers  severally  liable  as  one  of  the  wrong- 
Loan,  etc.  Co.,  49  111.  331  (1868),  (95  doers." 
Am.  Dec.  595).  '  State  v.  Crawfordsville,  etc.  Turn- 

'  Ketcham  v.  Madison,  etc.  R.  Co.,  pike  Co.,  102  Ind.  283  (1885),  (N.  E. 

20  Ind.  260  (1863).  Rep.  395). 

*  Latham  v.   Boston,   etc.    R.   Co.,  An  attempted  consolidation  with- 

38  Hun  (N.  Y.),   267  (1885):     "The  out    legislative    authority    does    not 

defendant  was  one  of  the  constituent  work  the  dissolution  of  a  corporation, 

companies  out  of  which  the  associa-  Topeka    Paper    Co.    v.    Oklahoma 

tion  was  formed  which  was  entitled  Pub.  Co.,  7  Okla.  220  (1898),  (54  Pac. 

to    be    a    new    company.     As    this  Rep.  455). 
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corporation  de  facto,  the  general  rule  that  the  existence  of 
such  a  corporation  cannot  be  made  the  subject  of  collateral 
attack  is  applicable.'  As  said  by  the  Supreme  Court  of  the 
United  States  in  the  Pacific  Railroad  Removal  Cases:'  "The 
organization  of  the  company  under  the  consolidation  proceed- 
ings makes  it,  at  least,  a  corporation  de  facto  and  the  legality 
of  its  constitution  will  not  be  inquired  into  collaterally." 

Thus,  after  consolidation  has  taken  place,  it  is  no  defence  to 
an  action  brought  upon  an  obligation  given  to  the  consolidated 
company  that  prescribed  formalities  were  omitted  in  the  con- 
solidation proceedings.'  Upon  similar  principles,  it  has  been 
held  that  the  existence  of  a  de  facto  consolidated  corporation 
cannot  be  attacked  in  an  action  of  ejectment  in  order  to  dis- 
prove title  in  a  plaintiff  who  claims  through  such  corpora- 
tion."" 

§  95.  Who  may  attack  Irregular  Consolidation.  — The  State 
may  directly  attack  the  regularity  of  the  organization  of  a 


^  Pacific  Railroad  Removal  Cases, 
115  U.  S.  15  (1885),  (5  Sup.  Ct.  Rep. 
1113);  Continental  Trust  Co.  v. 
Toledo,  etc.  R.  Co.,  82  Fed.  642 
(1897) ;  Farmers  Loan,  etc.  Co.  v. 
Toledo,  etc.  R.  Co.,  67  Fed.  49  (1895). 
Also,  Washburn  v.  Cass  County,  3 
Dill.  (U.  S.)  251  (1875);  Leaven- 
worth County  V.  Chicago,  etc.  R.  Co., 
25  Fed.  219  (1885). 

In  City  of  Belleville  v.  Indianapolis, 
etc.  R.  Co.,  49  111.  .\pp.  301  (1892) 
it  was  held  that  where  it  appeared 
that  from  the  time  a  certificate  of 
consolidation  had  been  filed  with 
the  Secretary  of  State  the  corpora- 
tion purporting  to  liave  been  created 
had  acted  as  a  consolidatcil  corpora- 
tion, the  effect  of  the  consolidation  if 
regular  was  to  create  a  new  corpora- 
tion de  jure,  and  if  irregular,  a  cor- 
poration de  facto. 

2  Pacific  Railroad  Removal  Cases, 
115  U.  S.  15  (1885),  (5  Sup.  Ct.  Rep. 
1113). 

^  Where  a,  party  executed  and 
delivered  his  promissory  note  to  a 
consolidated  organization  which  was 
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afterwards  assigned  by  it,  it  was  held 
in  an  action  upon  such  note  by  the 
assignee  against  the  maker,  that  the 
defendant,  by  executing  his  note  to 
the  corporation,  thereby  admitted 
its  corporate  existence,  and,  in  order 
to  avoid  a  payment  for  want  of  a 
party  with  whom  to  contract,  he 
must  prove  that  no  such  body  existed 
in  fact;  and  that  under  a  plea  of  md 
tiel  corporation  where  an  organization 
in  fact,  and  a  user  is  shown,  the 
existence  of  the  corporate  body  is 
proved.  Mitchell  v.  Deeds,  49  111. 
416  (1867),  (95  Am.  Dec.  621). 

See  also  Continental  Trust  Co.  v. 
Toledo,  etc.  R.  Co.,  82  Fed.  642 
(1897);  Branch  v,  Jesup,  106  U.  S. 
468  (1882),  (1  Sup.  Ct.  Rep.  495). 

*  Where  title  is  traced  through  a 
consolidated  corporation  which  is  not 
a  party  to  the  record  and  with  which 
the  defendant  has  no  privity,  proof 
of  its  existence  as  a  corporation  dc 
facto  by  the  articles  of  incorporation 
duly  made  is  sufficient  prima  facie. 
Torpey  v.  Deseret  Salt  Co.,  5  Utah 
494  (ISSS.),  (17  Pac.  Rep.  631). 
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de  facto  consolidated  corporation  in  quo  warranto  proceed- 
ings.' 

A  subscriber  to  the  stock  of  a  constituent  corporation,  when 
sued  by  the  consolidated  corporation  upon  his  subscription 
contract,  may  show  the  omission  of  some  statutory  condition 
precedent  in  the  consolidation  proceedings.^  This  is  an  excep- 
tion to  the  rule  against  the  collateral  attack  of  de  facto  cor- 
porate existence  and  is  justified  by  the  relation  of  the  parties. 

The  decision  of  the  Supreme  Court  of  Michigan,  in  Brown 
V.  Dibble,^  which,  if  well  founded,  practically  nullifies  the  rule, 
cannot,  however,  be  sustained  upon  the  same  ground.  In  that 
case  it  was  held  that  when  a  consolidated  corporation  seeks 
to  enforce  rights  against  third  persons,  as  the  successor  of  its 
constituents,  the  question  can  be  raised  whether  it  has,  in  fact, 
been  duly  organized  and  has  succeeded  to  the  rights  claimed. 

The  rule,  however,  that  the  existence  of  a  consolidated  cor- 
poration cannot  be  collaterally  attacked  is  inapphcable  when 
the  consolidation  is  fraudulent.* 


'  State  V.  Vanderbilt,  37  Ohio  St. 
590  (1882);  Commonwealth  v.  At- 
lantic, etc.  R.  Co.,  53  Pa.  St.  9  (1866). 

^  Thus,  where  the  consolidation 
act  provided  for  the  consolidation  of 
corporations  upon  the  approval  of 
the  agreement  of  consolidation  by 
the  constituent  corporations,  and 
required  the  election  of  a  board  of 
directors  of  the  consolidated  corpora- 
tion as  a  condition  to  its  succession 
to  the  rights  and  privileges  of  the 
constituent  corporations,  it  was  held 
that  it  might  be  shown  by  a  sub- 
scriber, in  action  to  enforce  his  sub- 
scription, that  the  consolidated  cor- 
poration had  not  succeeded  to  such 
rights  on  account  of  its  failure  to 
comply  with  such  condition.  Mans- 
field, etc.  R.  Co.  V.  Drinker,  30  Mich. 
124  (1874). 

See  also  Mansfield,  etc.  R.  Co.  v. 
Stout,  26  Ohio  St.  241  (1875);  Tuttle 
V.  Michigan  Air  Line,  etc.  Co.,  35 
Mich,  249  (1877);  Mansfield,  etc. 
R.  Co.  -0.  Brown,  26  Ohio  St.  223 
(1875).     The    contrary    is,    however. 


held  in  Kansas.  See  Chicago,  etc. 
R.  Co.  V.  Stafford  County,  36  Kan. 
128  (1887),  (12  Pac.  Rep.  593), 
(mandamus  to  enforce  subscription), 
where  the  Court  said:  "As  the  plain- 
tiff is  a  de  facto  corporation,  under 
the  decisions  of  this  court  its  exist- 
ence as  such  corporation  can  only 
be  attacked  in  a  direct  proceeding 
brought  for  that  purpose.  Such 
matter  cannot  be  inquired  into  col- 
laterally." 

3  Brown  v.  Dibble,  65  Mich.  523 
(1887),  (32  N.  W.  Rep.  656) :  "Unless 
the  consolidation  is  sliown  to  be  the 
legally  created  successor  of  the  old 
Michigan  Company  it  has  no  con- 
cern with  its  individual  contracts  with 
third  persons ;  and  if  so  identified 
it    can    only    have  a    right    to 

recover  by  proof  that  all  conditions 
of  recovery  have  been  complied  with." 

*  Jones  V.  Missouri-Edison  El. 
Co.,  144  Fed.  775  (1906);  "Counsel 
for    the    defendants    argue  .  that 

the  existence  of  the  consolidated 
corporation  may  not  be   collaterally 
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§  96.    Estoppel  to  deny  Regularity  of  Consolidation.  —  While 

subscribers  to  the  stock  of  constituent  corporations  may  ques- 
tion the  regularity  of  the  consolidation,  when  sued  by  the 
consolidated  company  upon  their  subscriptions,  a  different 
principle  may  be  applicable  when  creditors  of  that  company 
seek  to  reach  such  subscriptions  for  the  payment  of  its  debts. 
In  such  a  case  subscribers  who  have  acquiesced  in  the  consoli- 
dation are  estopped  to  question  its  validity.^ 

A  dc  facto  consolidated  corporation  is  estopped  from  deny- 
ing its  corporate  existence  in  order  to  avoid  its  obligations.^ 


assailed  and  annulled  by  a  private 
party  and  that  it  may  be  successfully 
questioned  by  the  State  only,  and  he 
cites  in  support  of  this  contention: 
.  But  not  one  of  these  decisions 
holds  that  the  perpetrator  of  a  fraud 
or  the  abuser  of  a  trust  or  their  privies 
may  shield  themselves  behind  the 
inactivity  of  the  State,  quiet  the  con- 
science and  escape  t  he  grasp  of  a 
court  of  chancery  more  successfully 
by  appropriating  the  property  of  a 
cestui  que  trust  by  means  of  a  consoli- 
dation of  corporations  than  he  may 
by  a  decree  of  foreclosure  and  sale 
(Jackson  v.  Ludeling,  21  Wall.  016 
(1S74),  by  a  transfer  of  all  the  prop- 
ert}-  of  a  corporation  and  its  disso- 
lution (F]r-\in  v.  Oregon  K.  &  Nav. 
Co.,  20  Fed.  577  (1884),  by  a  lease 
(Meeker  v.  Winthrop  Iron  Co.  17 
Fed.  48  (1883)),  or  by  any  other  legal 
device  he  may  happen  to  adopt. 
The  cases  he  cited  have  to  do  with 
transactions  free  from  fraud,  and 
while  possibly  pertinent  to  the  charge 
in  the  bill  that  the  consolidation  was 
not  authorized  by  law,  they  have  no 
relevancy  to  the  cause  of  action  for 
fraud  and  breach  of  trust  in  the  con- 
ception and  execution  of  the  con- 
solidation. .  The  rule  that  the 
existence  of  a  corporation  may  not  be 
collaterally  assailed  by  a  private  indi- 
vidual constitutes  no  bar  to  a  suit  by 
a  minority  stockholder  to  avoid  for 
fraud  or  breach  of  trust  a  contract 
and  act  of   consolidation  of  corpora- 

180 


tions  and  to  restore  the  property  to 
its  former  owner." 

^  Hamilton  v.  Clarion,  etc.  R.  Co., 
144  Pa.  St.  34  (1891),  (23  Atl.  Rep. 
53). 

2  United  States :  Farmers  Loan, 
etc.  Co.  V.  Toledo,  etc.  R.  Co.,  67 
Fed.  49  (1895). 

Illinois:  Racine,  etc.  R.  Co.  v. 
Farmers  Loan,  etc.  Co.,  49  111.  347 
(1S68),  (95  Am.  Dec.  595):  "Where 
a  company  has  issued  its  bonds  and 
mortgage  under  the  circumstances 
above  detailed,  the  courts  of  every 
civilized  country  m,ust  hold  an  es- 
toppel from  denying  its  corporate 
existence,  for  such  a  defence  is  re- 
pugnant to  every  sentiment  of  justice 
and  good  faith.  That  this  doctrine 
of  equitable  estoppel,  or  estoppel  in 
■pai^,  by  which  a  person  who  has 
represented  to  another  the  existence 
of  a  certain  state  of  facts,  and  thereby 
induced  him  to  act  on  the  faith  of 
their  existence,  is  concluded  from 
averring  against  such  person  and  to 
his  injury  that  such  representations 
were  false,  is  as  applicable  to  cor- 
porations as  to  natural  persons,  will 
hardly  be  denied." 

A  corporation  which  has,  in  effect, 
consolidated  with  another,  is  estopped 
to  assert  that  the  proceedings  for  con- 
solidation were  irregular,  in  an  action 
against  it  to  recover  the  amount  of  a 
judgment  against  the  other  corpora- 
tion binding  upon  it  if  there  was  a 
consolidation.      Chicago,   etc.  R.   Co. 
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In  Farmers  Loan,  etc.  Co.  v.  Toledo,  etc.  R.  Co.'-  Judge  Taft 
said:  "  It  is  too  well  established  to  need  discussion  that  both 
a  de  facto  corporation  and  the  persons  exercising  the  rights 
of  stockholders  in  such  a  corporation  are  estopped  to  assert 
its  unauthorized  existence  as  a  corporation  to  avoid  a  debt 
incurred  by  it  in  the  actual  exercise  of  corporate  franchises 
and  the  doing  of  corporate  business." 

Creditors  of  a  de  facto  consolidated  corporation  who  have 
dealt  with  it  as  a  corporation  and  whose  claims  have  arisen 
after  the  issuance  of  mortgage  bonds,  are  estopped  from  at- 
tacking the  regularity  of  its  organization  for  the  purpose  of 
invahdating  the  bonds.  ^  As  creditors  they  have  no  better 
standing  than  the  bondholders. 

Upon  similar  principles  it  would  seem  that  creditors  of  an 
illegal  consolidated  corporation  could  not  attack  its  validity  in 
order  to  defeat  the  holders  of  prior  securities.  If  the  corpora- 
tion is  a  nullity  its  bonds  and  unsecured  debts  are  equally 
invalid.' 


V.  Ashling,  160  III.  373  (1896),  (43 
N.  E.  Rep.  373). 

Michigan:  In  Shadford  v.  Detroit 
etc.  R.  Co.,  130  Mich.  300  (1902), 
(89  N.  W.  Rep.  960)  it  was  held 
that  a  corporation  created  by  the 
actual  consolidation  of  several  corpo- 
rations, and  which  received  and  held 
their  properties,  could  not  deny  its 
liability  upon  the  obligations  of  a. 
constituent  corporation  upon  the 
ground  that  the  consolidation  was 
unlawful.  See  also  Howell  v.  Lansing, 
etc.  R.  Co.,  146  Mich.  450  (1906) 
(109  N.  W.  Rep.  846).  The  diffi- 
culty with  this  decision  is  that  the 
corporation  in  question  seems  not  to 
have  been  even  a  de  facto  consolidated 
corporation.  There  was  not  only  a 
want  of  statutory  authority  to  consoli- 
date but  the  whole  transaction  was 
rather  in  the  form  of  a  sale  than  of  a 
consolidation. 

New  Jersey:  Williamson  v.  New 
Jersey  Southern  R.  Co.,  26  N.  J.  Eq. 
398  (1875). 

Ohio:     Adelbert     University       u. 


Toledo,  etc.  R.  Co.,  3  Ohio  N.  P.  15 
(1894). 

^  Farmers  Loan,  etc.  Co.  v.  Toledo, 
etc.  R.  Co.,  67  Fed.  49  (1895). 

^  Louisville  Trust  Co.  v.  Louisville, 
etc.  R.  Co.,  84  Fed.  539  (1898),  re- 
versed on  other  grounds,  174  U.  S. 
674  (1899),  (19  Sup.  Ct.  Rep.  827), 
distinguishing  American  Loan,,  etc. 
Co.  V.  Minnesota,  etc.  R.  Co.,  157  111. 
641  (1895),  (42  N.  E.  Rep.  153). 

Also  Continental  Trust  Co.  v. 
Toledo,  etc.  R.  Co.,  82  Fed.  648 
(1897). 

^  Continental  Trust  Co.  v.  Toledo, 
etc.  R.  Co.,  82  Fed.  648  (1897)  (per 
Taft  J.):  "Let  us  consider  first  the 
averment  that  the  Toledo,  St.  Louis 
&  Kansas  City  Railroad  Company  is 
neither  a  corporation  de  jure  nor  a 
corporation  de  facto.  Can  such  a 
defence  be  urged  by  one  purporting 
to  be  creditor  of  the  pretended  cor- 
poration? If  the  bonds  are  null  and 
void  because  the  corporation  issuing 
them  was  a  nullity,  clearly  the  debts 
of  the  petitioners  and  the  complain- 
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Principles  of  estoppel  may  also  prevent  the  stockholders  ^ 
and  bondholders  ^  of  the  consolidated  corporation,  and  the 
constituent  corporations  ^  and  their  stockholders  *  from  raising 
^ny  questions  as  to  the  regularity  of  the  consolidation. 

ously  affected  by  the  transactions. 
But  neither  the  State  nor  any  other 
persons  have  complained ;  and  it  is 
not  competent  for  the  appellant  to 
raise  the  question  in  this  collateral 
way,  for  the  purpose  of  gaining  some 
supposed  advantage  over  other 
creditors  of  the  same  company,  who 
have  relied  on  its  corporate  existence 
in  the  same  manner  that  he  has 
done." 

^  A  corporation  wliich  has  volun- 
tarily become  consolidated  with 
another,  has  participated  in  all  the 
necessary  proceedings  in  such  con- 
solidation, and  has  permitted  the 
de  facto  corporation  so  formed  to 
control  its  business  and  property 
and  third  parties  to  acquire  rights 
and  interests  based  on  the  existence 
of  such  de  facto  corporation,  cannot 
sue  to  have  such  consolidation  de- 
clared invalid  by  reason  of  irregu- 
larities in  its  formation.  Bradford 
V.  Frankfort,  etc.  R.  Co.,  142  Ind. 
383  (1895).  (40  N.  E.  Rep.  471). 

See  also  Carry  v.  Cincinnati,  etc. 
R.  Co.,  5  Iowa,  357  (1857);  Dimpfel 
V.  Ohio,  etc.  R.  Co.,  9  Biss.  (U.  S.)  127 
(1879). 

*  Bell  V.  Pennsylvania,  etc.  R.  Co. 
(N.  J.  1SS7),  10  Atl.  Rep.  741 ;  Lewis 
V,  VWy  of  Clarendon,  5  Dill.  (U.  S.)  329 
(1S7S),  (6  Rep.  609). 

In  the  latter  case  the  Court  said: 
"By  subscribing  for  stock  and  issu- 
ing its  bonds  under  the  circumstances 
to  the  consolidated  companv  the  city 
is  estopped  in  a  suit  upon  such  bonds 
from  showing  that  the  latter  cona- 
pany  is  not  a  corporation  de  jure." 

Where  the  validity  of  a,  consoli- 
dation has  not  been  attacked  by  the 
State  or  a  dissenting  stockholder,  a, 
municipal  corporation  cannot  question 
it  by  wa}'  of  a  defence  to  an  action  on 


ant  are  in  no  better  condition  and 
the  court  has  nothing  upon  which 
to  exercise  its  jurisdiction."  See 
also  Louisville  Trust  Co.  v.  Louisville, 
etc.  R.  Co.,  84  Fed.  539  (189S). 

^  It  has  been  held  that  a  subscriber 
for  stock  in  a  consolidated  company 
cannot  attack  the  validity  of  its  or- 
ganization on  the  ground  that  it  em- 
braces parallel  roads,  Leavenworth 
County  V.  Barnes,  94  U.  S.  70  (1S7(1); 
Lewis  V.  City  of  Clarendon,  5  Dill. 
(U.  S.)  329  (1S7S;),  (6  Rep.  609). 

Subscribers  for  stock  in  consoli- 
dating companies,  can,  however, 
enjoin  a  consolidation  of  parallel 
roads  when  prohibited  by  statute  or 
constitutional  provision.  Ser  a>Uc, 
§  40:  "Enforcement  of  Provisions 
against  Consolidation." 

2  Wallace  v.  Loomis,  97  U.  S.  155 
(1S77J :  "In  view  of  these  facts,  we 
think  that  the  appellant  is  estopped 
from  denying  the  corporate  existence 
of  the  company  whose  bonds  he  thus 
holds,  and  by  virtue  of  wliich  he 
acquires  a  locus  standi  in  the  suit. 
Irregularities  and  even  fraud  com- 
mitted in  making  the  purchase 
authorized  by  the  act,  and  failure  to 
perform  strictly  all  the  requisites 
for  changing  the  company's  name, 
cannot  a\'ail  the  appellant,  occupying 
the  position  he  does  in  this  suit,  to 
deny  the  corporate  existence  of  the 
Alabama  and  Chattanooga  Railroad 
Company.  He  wai\'od  all  such  ob- 
jections when  he  took  the  bonds, 
and  came  into  court  only  as  a  holder 
and  owner  thereof.  The  irregu- 
larities on  which  he  relies  might, 
perhaps,  have  been  sufficient  cause 
for  a  proceeding  on  the  part  of  the 
State  to  deprive  the  company  of  its 
fraiicliiseis,  or  on  the  part  of  third 
I»ersons  who   may  have  been  injuri- 
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§  97.  Accounting  after  Attempted  Consolidation.  —  While  an 
attempted  consolidation,  without  statutory  authority,  is  ultra 
vires  and  no  action  will  lie  upon  the  agreement  of  consolida- 
tion, one  corporation  which  has  received  under  the  agreement 
property  of  another  can  be  compelled  to  make  restitution 
thereof  or  to  account  for  its  value.'  Thus,  where  a  bill  in 
equity  brought  to  restrain  an  ultra  vires  consolidation  was 
dismissed  because  of  the  voluntary  rescission  of  the  article 
of  consolidation,  a  cross  bill  praying  for  an  accounting  was 
permitted  to  stand,  and  the  suit  remained  for  the  purpose  of 
such  accounting.  In  this  case  the  Supreme  Court  of  Missis- 
sippi said:  "  The  decided  weight  of  authority  in  England  and 
America  is  that  no  action  hes  upon  the  invalid  contract,  that 
no  decree  can  be  made  by  a  court  of  equity  for  its  specific  per- 
formance, nor  can  a  recovery  be  had  at  law  for  its  breach; 
but  that,  by  proceeding  in  the  proper  court,  the  plaintiff  may 
recover  to  the  extent  of  the  benefit  received  by  the  defendant 
from  the  execution  of  the  agreement  by  the  plaintiff."  ^ 

§  98.  Fraud  in  Consolidation  Agreement.  —  Courts  of  equity 
will  annul  any  scheme  by  which  the  stockholders  of  one  cor- 
poration, after  agreeing  to  consolidate  their  corporation  with 
another,  fraudulently  seek  to  gain  an  advantage  over  the  share- 
holders of  the  latter  company.  Thus,  where  one  corpora- 
tion after  agreeing  to  a  consolidation  declared  a  scrip  dividend 
and  issued  certificates  of  indebtedness  therefor  without  the 
knowledge  of  the  other  corporation,  which  then  went  into  the 
consolidation,  it  was  held,  in  a  suit  in  equity  brought  by  the 
stockholders  of  the  latter  company,  that  the  scrip  was  fraudu- 
lent and  void  and  should  be  delivered  up  to  be  cancelled.^ 

bonds  issued  to  a  constituent  corpora-  ject  of  vltra  vires  contracts  and  of  the 

tion.     Washburn   v.    Cass   County,    3  rights  and  duties  of  the  parties  thereto 

Dill.  (U.  S.)  251  (1875).  see  post,  eh.  22. 

It   has   been   held,    however,    that  ^  Greenville  Compress  Co.  v.  Plant- 

the  holder  of  bonds  issued  by  a  county  ers  Compress,   etc.    Co.,  70  Miss.  676 

to  a  railroad  company,  two  days  after  (1893),  (13  So.  Rep.  879,  35  Am.  St. 

an      attempted      consolidation      with  Rep.  681). 

another  company,  was  not  estopped,  ^  Bailey  v.  Citizens  Gas  Light  Co., 

as  against  the  county,  from  asserting  27  N.  J,  Eq.  196  (1876). 
the  invalidity  of  such  consolidation.  Equity,  however,  cannot  dissolve  a 

Morrill  v.  Smith  County,  89  Tex.  529  consolidated    corporation    upon    the 

{1896),  (36  S.  W.  Rep.  56).  ground,  alleged  by  a  stockholder  in  a 

'  For  fuU  consideration  of  the  sub-  constituent     corporation,     that     the 
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The  consolidation  of  a  corporation,  effected  by  the  majority 
stock  interests  through  directors  chosen  by  them  against  the 
protests  of  the  minority,  with  another  corporation  hkewise 
controlled  by  such  majority  interests,  by  the  terms  of  which 
the  preferred  stock  held  by  the  minority  is  deprived  of  the 
greater  part  of  its  value,  to  the  benefit  of  the  stockholders  of 
the  second  corporation,  is  a  fraud  upon  the  minority.  It  con- 
stitutes an  abuse  of  the  trust  relation  borne  by  the  holders  of 
the  majority  of  the  stock  to  the  minority,  and  a  breach  of  duty 
upon  the  part  of  the  directors.  The  consolidation  effected 
through  such  fraudulent  scheme  is  voidable  in  equity  at  the 
suit  of  the  minority  stockholders  and  the  courts  may  grant 
other  effective  relief.* 


consolidation  wag  for  a  fraudulent 
purpose,     and    not    legally    effected, 

Terhune  v.  Midland  R.  Co.,  38  N.  J. 
Eq.  423  (1SS4). 

^  Jones  V.  Missouri-Edison  El.  Co. 
144  Fed.  765  (lOOH).  In  this  case  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  said  (p.  771): 
"A  combination  of  the  holders  of 
a  majority  or  of  three-fifths  of  the 
stock  of  a  corporation  to  elect  direct- 
ors, to  dictate  their  acts  and  the 
acts  of  the  corporation  for  the  pur- 
pose of  carrying  out  a  predetermined 
plan  places  the  holders  of  such  stock 
in  the  shoes  of  the  corporation  and 
con?>titutes  them  actual,  if  not  tech- 
nical, trustees  for  the  holders  of  the 
minority  of  the  stock.  The  devo- 
lution of  power  imposes  correUitivo 
duty.  The  members  of  such  a  com- 
bination become  in  practical  effect 
the  corporation  itself  because  tliey 
draw  to  themselves  and  use  the  power 
of  the  corporation.  In  a  sale  of  its 
property,  in  a  consolidation  of  the 
corporation  with  another,  in  e\'ery 
act  and  contract  of  the  corporation 
which  tliey  cause  they  make  them- 
seh'cs  the  trustees  and  agents  of  the 
holders  of  the  minority  of  the  stock 
because  it  is  only  through  them  that 
the  latter  may  act  or  contract  regard- 
ing  the    corporate    property   or    pre- 
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serve  or  protect  their  interests  in  it. 
Sucli  a  majority  of  the  holders  of 
stock  owe  to  the  minority  the  duty 
to  exercise  good  faith,  care,  and  dili- 
gence to  make  the  propertj'"  of  the 
corporation  in  their  charge  produce 
the  largest  possible  amount,  to  pro- 
tect the  interests  of  the  holders  of  the 
minority  of  the  stock  and  to  secure 
and  deliver  to  them  their  just  pro- 
portion of  the  income  and  of  the  pro- 
ceeds of  the  property.  Any  sale  of 
the  corporate  property  to  themselves, 
any  disposition  by  them  of  the  cor- 
poration or  of  its  property  to  deprive 
the  minority  holders  of  their  just 
share  of  it  or  to  get  gain  for  them- 
selves at  the  ex[)ense  of  the  holders  of 
the  minority  of  the  stock,  becomes  a 
breach  of  duty  and  of  trust  which 
invokes  ])lenary  relief  from  a  court  of 
chancery." 

A  ^'e^y  different  view  of  the  obli- 
gations of  majority  stockholders  to 
the  minority  in  case  of  a  consolidation 
is  expressed  in  Colgate  v.  United 
States  Leather  Co..  67  Ath  Rep.  003 
(N.  J.  Ch.  1907).:  "The  general  rule 
under  our  decisions  is  that  the  indi- 
vidual stockholders  are  not  trustees 
for  each  other,  but  each  may,  as  a 
member  of  tlie  general  corporate  body 
exercise  his  individual  right  and  vote 
equally  with  the  stockholders  on  the 
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A  secret  agreement  between  the  promoters  of  a  consolida- 
tion that  the  money  advanced  for  the  purchase  of  certain 
stock,  necessary  to  effect  the  consohdation,  should  be  a  debt  of 
the  consolidated  company,  and  be  repaid  by  an  issue  of  its 
bonds,  is  not  binding  upon  the  consohdated  company  and  the 
proceeds  of  bonds  so  applied  may  be  recovered.^ 

An  arrangement  for  consolidation  between  two  corporations 
having  directors  in  common  is  not  necessarily  void;  but  the 
burden  is  upon  such  directors  of  showing  that  it  is  fair  to  all 
stockholders.  If  it  is  in  any  respect  unfair  to  minority  interests 
it  may  be  set  aside  in  equity.^ 


ratification  of  a  contract  in  which  he 
is  interested,  and  ratification  or  adop- 
tion of  the  contract  is  valid,  even  if 
carried  by  his  vote.  This  right 

of  the  majority  (statutory  or  other) 
either  to  originally  direct  or  to  affirm 
contracts  or  other  proceedings  in 
which  the  directors  or  the  majority 
stockholders  are  interested  is  not, 
however,  absolute  but  is  subject  to 
the  necessary  qualification  that  the 
majority,  although  they  may  deal 
with  the  assets  of  the  company,  can- 
not so  deal  with  them  as  to  divide 
those  assets,  more  or  less,  between 
themselves,  to  the  exclusion  of  the 
minority.  .  .  By  this  rule  full 
practical  protection,  and  all  the  pro- 
tection they  are  entitled  to,  is  given 
to  the  minority  stockholders  without 
resort  to  any  principle  of  supposed 
trust  relationship  of  one  individual 
stockholder,  or  any  combination  of 
such  individual  stockholders,  who 
constitute  a.  majority,  towards  those 
who  do  not  act  with  them  and  con- 
stitute a  minority.  To  make  the 
majority  of  the  stockholders  either 
directly  or  through  their  directors 
trustees  of  the  minority,  and  obliged 
because  they  are  in  the  majority  to 


conduct  the  business  or  affairs  of  the 
company,  as  in  any  respect  the  spe- 
cial trustees  of  the  minority  seems  to 
me  to  be  a  misconception  of  trust 
relations." 

For  case  of  alleged  fraudulent 
and  vltra  vires  consolidation  effected 
by  majority  stockholders  in  violation 
of  right  of  minority,  see  Stevens  v. 
Missouri,  etc.  R.  Co.,  106  Fed.  771 
(1901). 

^  Trenton  Pass.  R.  Co.  v.  Wilson, 
55  N.  J.  Eq.  273  (1897),  (37  Atl.  Rep. 
476). 

2  Dady  v.  Georgia,  etc.  R.  Co.,  112 
Fed.  838  (1900).  See  also  -post,  §  114, 
"  Voidable  Sales." 

An  agreement  for  the  consolida- 
tions of  two  corporations  has,  how- 
ever, been  held  neither  void  nor 
voidable  at  the  option  of  a  minority 
stockholder  because  the  directors 
executing  it  were  the  common  di- 
rectors of  both  corporations.  This 
decision  was  placed  upon  the  ground 
that  consolidation  required  the  act 
of  the  stockholders,  to  which  the 
directors'  agreement  was  merely 
preliminary. 

Colgate  V.  U.  S.  Leather  Co.  (N.  J. 
Oh.  1907),  67  Atl.  Rep.  657. 
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§  99.  Consolidation  of  Corporations  of  Different  States  — 
How  authorized.  — Consolidation  statutes  generally  provide 
for  the  consolidation  of  domestic  railroad  and  other  carrier 
corporations  with  those  of  an  adjoining  State  where  the  works 
of  the  several  corporations,  when  united,  will  form  a  continu- 
ous or  connected  line.  The  connection  between  the  railroads 
may  in  some  States  be  by  a  bridge,  in  others  by  a  ferry  and  in 
another  by  a  tunnel.^  One  State,  at  least,  has  no  general  act 
permitting  the  consolidation  of  domestic  railroad  companies 
but  authorizes  the  consolidation  of  any  railroad  company  in- 
corporated under  its  laws  with  any  other  corporation  whose 
line  of  railroad  "  is  situated  wholly  outside  this  State."  ^  As 
already  shown,  State  legislation  authorizing  the  consolidation 
of  such  corporations  is  not  a  regulation  of  interstate  commerce.' 

The  consolidation  of  domestic  and  foreign  business  corpora- 
tions is  not,  as  a  rule,  permitted  by  consolidation  statutes 
applicable  to  that  class  of  corporations. 

§  100.  Construction  of  Interstate  Consolidation  Statutes.  — 
Express  legislative  authority  from  each  of  the  States  creating 
the   several   corporations   proposing   to   consolidate   must   be 

'See  aiitr,  §  22:    "What  Railroads  'See   ante,  §    19a:     "Authorization 

may     consolidate  —  Statutory     Provi-  of    Consolidation    of    Interstate    RaiX- 

sions."  roads     not     regulation     of      Interstate 

^  Connecticut :     Gen.      Stat.     1902,  Commerce." 
§  3674. 
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granted  before  a  valid  consolidation  can  take  place.  Any 
iimbiguity  in  tiie  terms  of  the  grant  will  operate  against  the 
corporation  and  in  favor  of  the  public. 

A  legislative  grant  of  authority  to  consolidate  does  not 
authorize  consolidation  with  a  foreign  corporation  unless  such 
power  is  clearly  expressed.'  It  has,  however,  been  held  that 
an  act  authorizing  a  domestic  railroad  corporation  to  consoli- 
date with  corporations  operating  roads  in  an  adjoining  State, 
authorizes  a  consohdation  with  a  company  operating,  in  an 
adjoining  State,  a  road  which  extends  into  a  third  State. ^ 
Power  to  purchase  stock  in  "  any  other  connecting  railroad  " 
authorizes  the  purchase  of  the  stock  of  a  foreign  connecting 
railroad,'  and  legislative  consent  to  a  purchase  by  "  any  rail- 
road company  "  includes  foreign  as  well  as  domestic  railroad 
corporations.* 

§  101.  Status  of  Interstate  Consolidated  Corporation.  — A 
State  may  grant  to  a  corporation  of  another  State  power  to 
lease  or  purchase  a  railroad  within  its  territory,  and  to  main- 
tain and  operate  it,  without  making  such  corporation  a  do- 
mestic corporation  or  a  citizen  of  such  State.'' 

'  American  Loan,  etc.  Co.  v.   Min-  R.  Co.,  65  N.  H.  393  (1888),  (23  Atl. 

nesota,    etc.    R.    Co.,     157    111.    641  Rep.  529):    "  Express  consent  is  given 

(1895),    (42    N.    E.    Rep.    153).     See  to  a  purchase  by    *any  railroad  com- 

also  Loughlin  v.  United  States  School  pany.'      Taken  without  qualification. 

Furniture  Co.,  118  111.  App.  36  (1905) ;  this  clause  includes  foreign  as  well  as 

Continental  Trust  Co.  v.  Toledo,  etc.  domestic  railroad  corporations.     The 

R.     Co.,     82    Fed.    642    (1897).     In  words  'any  railroad'   might   be   used 

Black  V.  Delaware,  etc.  Canal  Co.,  24  in   a   connection    and   for   a   purpose 

N.  J.  Eq.  456  (1873),  it  was  held,  in  which  would  show  a  restricted  sense 

the  analogous  case  of  a  lease,   that  not     including     foreign     companies, 

power  to  lease  to  "any  other  corpora-  Here  is  no  evidence  of  a  purpose  to 

tion  or  otherwise"  did  not  authorize  exclude  them." 
a  lease  to  a  foreign  corporation.  ^  I.    It  is  competent  for  a  railroad 

2  Adelbert  College  v.  Toledo,  etc.  company,  when  authorized  by  the 
R.  Co.,  3  Ohio  N.  P.  15  (1894).  See  State  creating  it,  to  accept  a  grant  of 
also  Racine,  etc.  R.  Co.  v.  Farmers  authority  from  another  State  to  ex- 
Loan,  etc.  Co.,  49  111.  331  (1868),  tend  its  railroad  into  such  State,  and 
(95  Am.  Dec.  595).  to  receive  a  grant  of  powers  to  own 

^  Pittsburgh,  etc.  R.  Co.  v.  Keokuk,  or    control,    by    lease    or    purchase, 

etc.  Bridge  Co.,  131  XJ.  S.  371  (1889),  railroads  of  other  corporations  therein, 

(9  Sup.  Ct.  Rep.  770) ;  Day  v.  Ogdens-  and  it  may  subject  itself  to  such  rules 

burgh,    etc.    R.    Co.,    107    N.    Y.    129  and  regulations  as  may  be  prescribed 

(1887),  (13  N.  E.  Rep.  765).  by   the   second   State.     Such  legisla- 

*  Boston,  etc.  R.  Co.  u.  Boston,  etc.  tion   is   not   regarded   as   within   the 
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When  corporations  of  different  States  desire  to  consolidate, 
and  to  acquire  the  rights  and  privileges  of  that  relation,  the 
consolidated  corporation  created  by  the  necessaiy  cooperative 
legislation  is  essentially  cUfferent  from  a  corporation  created 
by  the  consoHdation  of  domestic  corporations.  A  corpora- 
tion formed  by  the  consolidation  of  corporations  of  different 
States,  although  it  has  the  same  shareholders,  is  designed  to 
accomplish  the  same  purpose,  and  has  the  same  powers,  in 
each  State,  is  a  separate  and  distinct  corporation  in  each 
State  and  exists  in  each  State  as  a  domestic  corporation.'     In 


constitutional  inliibition  against  com- 
pacts between  States.  St.  Louis, 
etc.  R.  Co.  V.  .lames,  181  U.  S.  5tV2 
(ISOd),  (16  Su]).  Ct.  Rep.  G21);  Rail- 
n.aa  Co.  I'.  Harris,  12  WaU.  (U.  S.) 
S2  (1S70) ;  Copeland  v.  Memphis,  etc. 
R.  Co.,  3  Woods  (U.  S.)  0.51  (1,S7S). 

II.  The  conclusive  presumption 
for  jurisdictional  purposes,  api'H- 
cable  to  all  corporations,  that  a  cor- 
poration is  composed  of  citizens  of 
the*  .^tate  which  created  it,  accom- 
panies the  corjooration  when  transact- 
ing business  in  another  .State,  and  it 
may  sue  and  be  sued  in  the  federal 
courts  of  such  other  State  as  a  citizen 
of  the  State  of  its  original  creation. 
St.  Louis,  etc.  R.  Co.  v.  .James,  Idl 
TJ.  S.  562  (isnil),  (16  Sup.  Ct.  Rep. 
621);  Shaw  v.  (^lincy  Mining  Co.,  145 
TJ.  S.  444  (:S92),  (12  Sup.  Ct.  Rep. 
935);  Interstate  Commerce  Com.  v. 
Te.xas,  etc.  R.  Co.,  57  Fed.  94,S  (1S93) ; 
Myers  i'.  Murray,  etc.  Co  ,  43  Fed.  ii'.iS 
(l.vio)  ;  Miller  v.  WlieehT,  etc.  Co., 
46  Fed.  8S2  (1891);  Copeland  v.  Mem- 
phis, etc.  R.  Co.,  3  Who, Is  (U.  S.) 
657  (1S7S).  This  doctrine  of  indispu- 
table citizen.ship  dues  not,  howc^'cr, 
extend  so  far  as  to  malie  such  a  cor- 
poration ii  citizen  of  the  second  Slate 
even  though  it  be  tliere  endowed 
with  all  the  powers  and  privileges 
usually  granted  to  domestic  corpora- 
tions. St.  Louis,  etc.  R.  Co.  v.  James, 
161  U.  S.  562  (1896),  (16  Sup.  Ct. 
Rep.     621).      Compare    Southern    R. 
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Co.,  Allison  190  U.  S.  326  (1902),  (23 
Sujj.  Ct.  Rep.  713) ;  Patch  v.  Wabash 
R.  Co.,  207  U.  S.  277  (1907),  (28  Sup. 
Ct.  Rep.  80). 

III.  The  second  State  may  create 
a  corporation  of  the  same  name  as 
the  corporation  of  the  other  St  at  e, 
and  may  declare  that  the  same  legal 
entity  shall  be  a  corporation  of  that 
State  and  shall  be  entitled  to  exercise 
within  its  borders,  by  the  same 
officers,  all  its  corporate  functions. 
The  decided  weight  of  authority 
supports  the  view  that  the  result  of 
such  legislation  is  not  the  creation  of 
a  single  corporation,  but  two  corpora- 
tions of  the  same  name  having  a  dif- 
ferent i>atcrnity  and  being  citizens,  re- 
spectivel}',  of  the  States  creating  them. 
Ohio,  etc.  R.  Co.  c.  AVheeler,  1  Black 
(U.  S.)  286  (1861).  See  also  Muller  v. 
Dows,  04  U.  S.  444  (1876);  Pennsyl- 
vania R.  Co.  1'.  St.  Louis,  etc.  R.  Co., 
lis  U.  S.  200  (1SS5),  (6  Sup.  Ct.  Rep. 
1004) ;  Nashua,  etc.  R.  Corp.  v.  Bos- 
ton, etc.  R.  Corp.,  136  U.  S.  356 
(ISSO),  (10  Sup.  Ct.  Rep.  1004); 
Racine  v.  Farmers  Jjoan,  etc.  Co., 
49  111.  348  (1868),  (95  Am.  Dec.  595) ; 
Missouri  Pac.  R.  Co.  v.  Meeh,  69  Fed. 
755  (1805),  (30  L.  R.  A.  250). 

Contra,  Railroad  Co.  t^.  Harris,  12 
Wall.  (U.  S.)  82  (1870);  Copeland  v. 
Memphis,  etc.  R.  Co.,  3  Woods  (U.  S.) 
651  (1878);  Bishop  v.  Brainerd,  28 
Conn.  2X0  (1850). 

'  United  States :   In  Muller  v.  Dows, 
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Quincy  Railroad  Bridge  Co,  v.  Adams  County,^  the  Supreme 
Court  of  Illinois  said:  "  The  only  possible  status  of  a  company 
acting  under  charters  from  two  States  is  that  it  is  an  associa- 
tion incorporated  in  and  by  each  of  the  States,  and,  when  acting 
as  a  corporation  in  either  of  the  States,  it  acts  under  the  au- 
thority of  the  charter  of  the  State  in  which  it  is  then  acting  and 


94  U.  S.  447  (1876),  where  a  Missouri 
and  an  Iowa  corporation  had  consoli- 
dated, the  Supreme  Court  of  the 
United  States  said:  "The  two  com- 
panies became  one.  But  in  the  State 
of  Iowa  it  was  an  Iowa  corporation, 
existing  under  the  laws  of  that  State 
alone.  The  laws  of  Missouri  had  no 
operation  in  Iowa." 

Also  Nashua,  etc.  R.  Corp.  v. 
Boston,  etc.  R.  Corp.,  136  U.  S.  381 
(1890),  (10  Sup.  Ct.  Rep.  1004) ;  Peik 
V.  Chicago,  etc.  R.  Co.,  94  U.  S.  177 
(1876);  Delaware  R.  R.  Tax  Cases, 
18  Wall.  (U.  S.)  206  (1873);  Railroad 
Co.  V.  Whitton,  13  Wall.  (U.  S.)  271 
(1871);  Missouri  Pacific  R.  Co.  v. 
Meeh,  69  Fed.  755  (1895),  (30  L.  R.  A. 
250) ;  Fitzgerald  v.  Missouri  Pacific 
R.  Co.,  45  Fed.  812  (1891);  Burger  ^j. 
Grand  Rapids,  etc.  R.  Co.,  22  Fed. 
561  (1884). 

Illinois:  Ohio,  etc.  R.  Co.  v. 
People,  123  111.  467  (1888),  (14  N.  E. 
Rep.  874) ;  Quincy  Railroad  Bridge 
Co.  V.  Adams  County,  88  lU.  615 
(1878) ;  Racine,  etc.  R.  Co.  v.  Farm- 
ers Loan,  etc.  Co.,  49  111.  331  (1868), 
(95  Am.  Dec.  595). 

Michigan:  Chicago,  etc.  R.  Co.  v. 
Auditor  General,  53  Mich.  91  (1884), 
(18  N.  W.  Rep.  586),  (per  Cooley, 
C.  J.):  "It  is  impossible  to  conceive 
of  one  joint  act  performed  sim.ul- 
taneously  by  two  sovereign  States 
which  shall  bring  a  single  corporation 
into  being  except  it  be  by  compact  or 
treaty.  There  may  be  separate  con- 
sent given  for  the  consolidation  of 
corporations  separately  created;  but 
where  the  two  unite,  they  severally 
bring  to  the  new  entity  the  powers 
and  privileges  already  possessed,  and 


the  consolidated  com^pany  simply 
exercises  in  each  jurisdiction  the 
powers  the  company  there  chartered 
had  possessed." 

Minnesota:  In  re  St.  Paul,  etc. 
R.  Co.,  36  Minn.  85  (1886),  (30  N.  W. 
Rep.  432). 

Nebraska:  Trester  v.  Missouri  Pac. 
R.  Co.,  33  Neb.  171  (1891),  (49  N.  W. 
Rep.  1110). 

New  York:  People  v.  New  York, 
etc.  R.  Co.,  129  N.  Y.  474  (1892),  (29 
N.  E.  Rep.  361,  15  L.  R.  A.  82); 
Sage  V.  Lake  Shore,  etc.  R.  Co.,  70 
N.  Y.  220  (1877). 

Pennsylvania :  Appeal  of  Pitts- 
burgh, etc.  R.  Co.,  4  Atl.  Rep.  385 
(1886). 

Texas:  Whaley  v.  Bankers'  Union 
of  the  Worid  (Tex.  Civ.  App.  1905), 
88  S.  W.  Rep.  259:  *' Corporations 
have  no  power  to  consolidate  unless 
the  power  is  expressly  conferred  by 
their  charters,  or  by  the  charter  of 
one  of  them.,  or  by  some  other  stat- 
ute, and  the  consolidation  must  be 
effected  in  compliance  with  the  terms 
of  the  statute.  And  when  corpora- 
tions are  created  by  different  States, 
as  were  those  involved  in  this  case, 
they  can  only  consolidate  under  con- 
current legislation  of  each  State; 
but  in  such  a  case,  since  the  laws  of 
the  State  have  no  extraterritorial 
effect,  they  cannot  create  or  aid  in 
creating  a  corporation  in  another 
State ;  and  there  is,  in  law,  a  separate 
and  distinct  corporation  in  each  State 
when  corporations  are  consolidated  by 
virtue  of  concurrent  legislation." 

1  Quincy  Railroad  Bridge  Co.  v. 
Adams  County,  88  111.  615  (1878). 
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that  only,  the  legislation  of  the  other  State  having  no  operation 
beyond  its  territorial  limits."  And  in  Fitzgerald  v.  Missouri 
Pacific  R.  Co.,^  Judge  Caldwell  said:  "By  the  consolidation, 
the  corporation  of  one  State  did  not  become  a  corporation 
of  another,  nor  was  either  merged  in  the  other.  The  corpora- 
tion of  each  Stute  had  a  distinct  legislative  paternity,  and  the 
separate  identity  of  each  as  a  corporation  of  the  State  by  which 
it  was  created,  and  as  a  citizen  of  that  State,  was  not  lost  by 
the  consolidation.  Nor  could  the  consolidated  company  be- 
come a  corporation  of  three  States  without  being  a  corporation 
of  each,  or  of  either.  While  the  consolidated  corporation  is  a 
unit,  and  acts  as  a  whole  in  the  transaction  of  its  corporate 
business,  it  is  not  a  corporation  at  large,  nor  is  it  a  joint  cor- 
poration of  the  three  States.  Like  all  corporations,  it  must 
have  a  legal  dwelling-place.  Eveiy  corporation,  not  created 
by  act  of  Congress,  dwells  in  a  State.  This  consolidated  cor- 
poration dwells  in  three  States,  and  is  a  separate  and  single 
entity  in  each." 

This  principle  that  an  interstate  consolidated  corporation 
is  a  separate  and  distinct  entity  in  each  State  is  clearly  estab- 
lished, and  is,  perhaps,  necessary  in  order  to  give  each  State 
its  legitimate  control  over  the  charters  which  it  grants.  It 
is,  however,  founded,  in  a  measure,  upon  a  legal  fiction,  for  it 
makes  several  corporations  out  of  that  which  is,  in  fact,  one, 
and  ignores  the  essential  element  of  union? 

That  the  consolidated  corporation,  itself,  has  an  existence 
apart  from  its  constituents  may  be  recognized  without  affecting 
the  principles  already  considered.  Thus  in  Ashley  v.  Ryan? 
the  Supreme  Court  of  Ohio  said:  "  There  has  been  some  diver- 
sity of  opinion  as  to  the  status  of  a  corporation  formed  by  the 
consolidation  of  companies  under  the  laws  of  different  States. 
But  it  seems  pretty  well  settled,  upon  principle  at  least,  that 
when  formed  under  cooperative  legislation  of  the  different 
States,  it  becomes  a  corporation  in  each  State  where  its  road 
is  located.     It  is  a  legal  entity  residing  and  doing  business 

'  Fitzgerald  v.  Missouri  Pacific  R.  '  Ashley  v.  Ryan,  49  Ohio  St.  529 

Co.,  45  Fed.  615  (1891).  (1892),  affirmed  153  U.  S.  436  (1894), 

2  Home  V.  Boston,  etc.  R.  Co.,  18  (14  Sup.  Ct.  Rep.  865). 
Fed.  50  (1883). 
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in  different  States,  with  a  status  in  each;  derived  from  and 
determined  by  the  laws  of  that  State." 

It  has  also  been  held  that  a  consoUdated  railroad  corpora- 
tion, chartered  and  operated  in  two  States  and  made  subject 
to  the  laws  of  one  State  as  if  wholly  located  therein,  is  a  single 
entity  so  far  as  the  power  of  the  courts  of  that  State  to  fix 
rates  is  concerned.^  It  is  also  held  that  the  acts  and  neglects 
of  an  interstate  consolidated  corporation  are  its  acts  and 
neglects  as  a  whole.^ 

Constitutional  provisions  in  several  States  define  the  status 
of  interstate  consoUdated  corporations.^ 


1  Providence  Coal  Co.  v.  Provi- 
dence, etc.  R.  Co.,  15  R.  I.  303  (1886), 
(4  Atl.  Rep.  394). 

2  Home  V.  Boston,  etc.  R.  Co.,  18 
Fed.  50  (1883).  See  also  Burger  v. 
Grand  Rapids,  etc.  R.  Co.,  22  Fed. 
561  (1884);  Fitzgerald  v.  Missouri 
Pac.  R.  Co.,  45  Fed.  812  (1891). 

An  interstate  consolidated  cor- 
poration is  a  "new"  corporation 
whose  charter,  under  Mich.  Const. 
Art.  15,  §  1,  is  subject  to  amendment, 
alteration  or  repeal.  Smith  v.  Lake 
Shore,  etc.  R.  Co.,  114  Mich.  460 
(1897),  (72  N.  W.  Rep.  328). 

^  Idaho:  Const.  Art.  XI.  §  14: 
"If  any  railroad,  telegraph,  express, 
or  other  corporation,  organized  under 
any  of  the  laws  of  this  State,  shall 
consolidate,  by  sale  or  otherwise,  with 
any  railroad,  telegraph,  express,  or 
other  corporation  organized  under  any 
of  the  laws  of  any  other  State  or  Ter- 
ritory, or  of  the  United  States,  the 
same  shall  not  thereby  become  a 
foreign  corporation;  but  the  courts 
of  this  State  shall  retain  jurisdiction 
over  that  part  of  the  corporate  prop- 
erty within  the  limits  of  the  State  in 
all  matters  that  may  arise,  as  if  said 
consolidation  had  not  taken  place.'* 

Kentucky.  Const.  §  200:  "If  any 
railroad,  telegraph,  express,  or  other 
corporation,  organized  under  the  laws 
of  this  Commonwealth,  shall  consoli- 
date, by  sale  or  otherwise,  with  any 


railroad,  telegraph,  express,  .or  other 
corporation  organized  under  the  laws 
of  any  other  State,  the  same  shall  not 
thereby  become  a  foreign  corporation, 
but  the  courts  of  this  Commonwealth 
shall  retain  jurisdiction  over  that 
part  of  the  corporate  property  within 
the  limits  of  this  State  in  all  matters 
which  may  arise,  as  if  said  consolida- 
tion had  not  taken  place." 

Louisiana.  Const.  Art.  CCXLVI. : 
"If  any  railroad  company,  organized 
under  the  laws  of  tliis  State,  shall 
consolidate,  by  sale  or  otherwise, 
with  any  railroad  company  organized 
under  the  laws  of  any  other  State  or 
of  the  United  States,  the  same  shall 
not  thereby  become  a  foreign  cor- 
poration, but  the  courts  of  this  State 
shall  retain  jurisdiction  in  all  matters 
which  may  arise,  as  if  said  consoli- 
dation had  not  taken  place.  In  no 
case  shall  any  consolidation  take 
place  except  upon  public  notice  of  at 
least  sixty  days  to  all  stockholders, 
in  such  manner  as  may  be  provided 
by  law." 

Missouri.  Const.  Art.  XII.  §  IS. 
Same  as  Louisiana,  supra. 

Montana.  Const.  Art.  XV.  §  15; 
"If  any  railroad,  telegraph,  telephone, 
express,  or  other  corporation  or  com- 
pany organized  under  any  of  the  laws 
of  this  State  shall  consolidate,  by  sale 
or  otherwise,  with  any  railroad,  tele- 
graph,   telephone,    express,    or    other 
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§  102.  Effect  of  Interstate  Consolidation  upon  Status  of  Con- 
stituent Corporations.  —  Upon  the  creation  of  an  interstate 
consolidated  corporation  the  constituent  corporations  of  the 
different  States  do  not  cease  to  exist,  although  the}^  may  lie 
dormant  and  their  property,  rights,  powers  and  franchises 
be  vested  in  and  exercised  by  the  consoHdated  corporation.^ 
In  Racinej  etc.  R.  Co.  v.  Farmers  Loan,  etc.  Co.^  the  Supreme 
Court  of  Uhnois  said:  "  Our  view  of  the  effect  of  the  consoli- 
dation between  the  [corporations  of  different  States]  which 
we  hold  to  have  been  legally  made,  is  briefly  this:  While  it 
created  a  community  of  stock  and  of  interest  between  the  two 
companies,  it  did  not  convert  them  into  one  company,  in  the 
same  wuy,  and  to  the  same  degree,  that  might  follow  a  consoli- 
dation of  two  companies  within  the  same  State.  Neither 
Illinois  nor  Wisconsin,  in  authorizing  the  consolidation,  can 
have  intended  to  abandon  all  jurisdiction  over  its  own  corpo- 
ration created  by  itself.  Indeed,  neither  State  could  take 
jurisdiction  over  the  property  or  proceedings  of  the  corpora- 
tion beyond  its  own  limits  and  a   corporation   can  have  no 


corporation  organized  under  any  of 
the  laws  of  any  other  State  or  Terri- 
tory, or  of  the  United  States,  the  same 
shall  not  thereby  become  a  foreign 
corporation ;  but  the  courts  of  this 
State  shall  retain  jurisdiction  over 
that  part  of  the  corporate  property 
within  the  limits  of  the  State,  in  all 
matters  that  may  arise,  as  if  said 
consolidation  had  not  taken  place." 

1  Ohio,  etc.  R.  C".  v.  People,  123 
III.  467  (18S8),  (14  N.  E.  Rep.  S74) ; 
Tagart  v.  N(>rthern  Central  R.  Co., 
20  Md.  557  (iS(i.S);  P.islK.p  v.  Brain- 
erd,  28  Conn.  2S0  (IS.j'.J).  Where 
two  corporations  are  created  l)y  ad- 
jacent States,  with  the  same  name, 
to  construct  a  canal  in  each  of  the 
States  and  afterwards  tlieir  interests 
are  united  by  legislative  acts  of  the 
States  respectively,  tliis  does  not 
merge  the  separate  corporate  exist- 
ence of  such  corporations.  Famum 
V.  Blackstone  Canal  Co.,  1  Svimn. 
(U.  S.)  (i2  (1830).      In   Nashua,    etc. 
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R.  Co.  V.  Boston,  etc.  R.  Co.,  136 
U.  S.  382  (1890),  (10  Sup.  Ct.  Rep. 
1004),  the  Supreme  Court  of  the 
United  States  said:  "It  is  evident 
that,  by  the  general  law,  railroad 
corporations  created  by  two  or  more 
States,  though  joined  in  their  inter- 
ests, in  the  operation  of  their  roads, 
in  the  issue  of  their  stock,  and  in  the 
division  of  their  profits,  so  as  prac- 
tically to  be  a  single  corporation,  do 
not  lose  their  identity;  and  tliat  each 
one  has  its  existence  and  its  standing 
in  tlie  courts  of  the  country,  onl}'  by 
virtue  of  the  legislation  of  the  State 
by  wliich  it  is  created.  The  union 
of  name,  of  officers,  of  business  and  of 
property,  does  not  change  their  dis- 
tinctive character  as  separate  cor- 
porations." 

See  also  Paul  v.  Baltimore,  etc.  R. 
Co.,  44  Fed.  513  (1890). 

2  Racine,  etc.  R.  Co.  v.  Farmers 
Loan,  etc.  Co.,  49  111.  348  (1868),  (95 
Am.  Dec.  595). 
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existence  beyond  the  limits  of  the  State  sovereignty  which 
brings  it  into  life  and  endows  it  with  faculties  and  powers."  ' 
§  103.    Management  of  Interstate  Consolidated  Corporation.  — 

While  a  corporation  created  by  the  consolidation  of  corpora- 
tions of  different  States  is  a  domestic  corporation  of  each  State 
and  derives  its  powers,  in  each  State,  from  local  laws,  yet, 
in  the  conduct  of  its  business,  it_acts  as  a  unit,  — as  one  cor- 
poration and  not  as  several, — "and,  in  the  absence  of  a 
statutory  provision  to  the  contrary,  it  may  transact  its  corporate 
business  in  one  State  for  all,  and  the  contracts  it  enters  into 
and  the  liabilities  it  incurs  in  one  State  are  binding  upon  it 
in  all  the  States  and  may  be  enforced  against  it  in  any  one  of 
them  when  the  action  is  transitory."  ^ 

A  meeting  in  one  of  several  States  of  the  stockholders  of  a 
corporation  created  by  the  consolidation  of  corporations  of 
those  States  is  valid  with  respect  to  the  property  of  the  cor- 
poration in  all  of  them,  without  the  necessity  of  a  repetition 
of  such  meeting  in  the  other  States.^ 

The  affairs  of  an  interstate  consolidated  corporation  may 
be  —  and  uniformly  are  —  administered  by  a  single  board  of 
directors  which  may  control,  manage  and  dispose  of  its  prop- 
erty situated  in  the  different  States.  In  the  case  quoted  from 
in  the  last  section  —  Racine,  etc.  R.  Co.  v.  Farmers  Loan,  etc. 
Co.* — the  Supreme  Court  of  Illinois  also  said:  "  When  con- 
tinuous lines  of  road,  passing  through  different  States,  are 
consolidated  by  legislative  authority  .  .  .  although  the  con- 
solidated company  must,  from  the  very  nature  of  a  corpora- 
tion, be  regarded  as  a  distinct  entity  in  each  State,  yet  the 
objects  of  consolidation  would  be  very  liable  to  be  defeated, 
unless  the  entire  line  should  be  placed  under  one  board  of 

»  See  Ohio,  etc.  R.  Co.  v.  Wheeler,  561  (1884)  ;    Home  v.  Boston,  etc.  R. 

1  Black  (U.  S.)  297  (1861).  Co.  18  Fed.  50  (1883). 

2  Fitzgerald  v.  Missouri  Pacific  R.  ^  Graham  v.   Boston,   etc.    R.    Co., 

Co.,  45  Fed.  816(1891),  (per  Caldwell,  118   U.    S.    161    (1886),    (6    Sup,    Ct. 

J).     Also  Graham  v.  Boston,  etc.  R.  Rep.    1009).     Compare    Aspinwall    v. 

Co.,  118  U.  S.  169  (1886),  (6  Sup.  Ct.  Ohio,  etc.  R.  Co.,  20  Ind.  492  (1863), 

Rep.   1009);    Home  v.  Railroad  Co.,  (83  Am.  Dec.  329). 

62  N.  H.  454  (1883) ;  Providence  Coal  «  Racine,    etc.    R.    Co.    v.    Farmers 

Co.  V.  Providence,  etc.  R.  Co.,  15  R.  I.  Loan,  etc.  Co.,  49  111.  331  (1868),  (95 

303  (1886),  (4  Atl.  Rep.  394) ;  Burger  Am.  Dec.  595). 
V.  Grand  Rapids,  etc.  R.  Co.,  22  Fed. 
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directors.  .  .  .  When  the  consolidated  lines  are  placed  under 
a  common  board,  with  a  common  name  and  seal,  such  board 
will,  naturally,  act  as  if  the  consolidated  lines  made  but  one 
company,  and  when  their  contracts  assume  that  form,  the 
courts  must,  for  the  protection  of  the  public,  and  to  enforce 
good  faith,  hold,  as  we  have  done  in  this  case,  that  the  contract 
is  to  be  construed  as  made  by  the  corporation  of  each  State 
in  which  the  subject  matter  of  the  contract  lies:  ut  res  magis 
valeat  quam  pereat." 

§  104.  Rights  and  Powers  of  Interstate  Consolidated  Corpo- 
ration. —  An  interstate  consolidated  corporation  may  exercise 
all  the  powers  and  privileges  conferred  upon  it  —  expressly 
or  by  reference  —  in  the  acts  authorizing  the  consolidation 
and,  as  a  general  rule,  stands  in  each  State  in  the  position  of 
its  constituent  corporation  in  that  State. ^ 

An  interstate  consolidated  corporation  is  a  domestic  corpo- 
ration within  a  State  and  entitled  to  exercise  the  power  of 
eminent  domain  granted  by  a  State  to  its  corporations.^  It 
has  been  held,  however,  that  an  act  authorizing  the  consolida- 
tion of  a  domestic  railroad  company  with  corporations  of  other 
States  and  granting  the  consolidated  company  "  all  the  facul- 
ties, powers,  authorities,  privileges  and  franchises  conferred 
upon  it  by  any  of  said  States,"  relates  simply  to  the  faculties 
necessary  for  the  general  objects  of  its  business  and  does  not 
affect  the  local  law  in  regard  to  the  method  of  obtaining  title 
to  the  right  of  way.^ 

■  Delaware  R.  R.  Tax  Cas.,  18  Wall.  33  Neb.  171  (1891),  (49  N.  W.  Rep. 

(U.  S.)  206  (1873).  1110). 

A     railroad     corporation     formed  The  power  of  a  railroad  company 

under  a  Pennsylvania  statute  by  the  to  begin  procee(.lings  for  the  condem- 

consolidation  of  a  corporation  of  that  nation  of  lands  within  the  State  is  not 

State  with  a  New  York  corporation  List  by  its  consolidation  with  another 

has  all   the  rights  and   franchises  of  railroad  company  into  a  new  organiza- 

the  consoli<lating  corjiorations  includ-  tion,  so  as  to  constitute  a  corporation 

ing    the    right    of    the    Pennsylvania  subject  to  the  laws  of  the  same  State 

corporation  to  increase  its  capital,  up  as  the  original  company.     Toledo,  etc. 

to  a  stated  amount  per  mile,  without  R.  Co.  v.  Dunlap,  47  Mich.  4.5G  (1SS2), 

payment  of  bonus.  (11  N.  AY.  Rep.  271). 

Commonwealth  v.  Buffalo,  etc.  R.  ^  Pittsburgh,  etc.  R.  Co.  v.  Reich, 

Co.,  207  Pa.  160  (1903),  (56  Atl.  Rep.  101  111.  174  (1SS7)  ;    "It  [the  act]  re- 

412).  lates  to  the  corporation  itself,  and  is 

2  Trester  v.  Missouri  Pacific  R.  Co.,  designed  to  make  it  a  unit  in  each  and 

194 


CHAP.  X] 


INTERSTATE    CONSOLIDATIONS 


§105 


An  interstate  consolidated  corporation  acquires  in  each 
State,  among  other  rights  and  powers,  the  right  therein  of  its 
constituent  corporation  to  issue  bonds  secured  by  mortgage;^ 
and  may  issue  them  to  take  up  bonds  previously  issued  by 
such  constituent.^ 

§  105.  Duties  of  Interstate  Consolidated  Corporation  — 
Taxation.  — A  corporation  formed  by  the  consolidation  of 
corporations  of  different  States  stands  in  relation  to  each 
State  as  a  separate  domestic  corporation,  governed  by  the  laws 
of  that  State  with  respect  to  its  property  and  franchises  therein 
and  subject  to  taxation  in  conformity  with  the  laws,  and  to 
the  exercise  of  the  police  power,  of  such  State. ^  The  property 
of  each  constituent  corporation  remains  subject  to  taxation 
in  the  same  manner  as  before  the  consolidation.^     Each  State, 


all  of  the  States  in  which  its  line  is 
located,  but  it  does  not  assume  to 
affect  the  local  law  in  regard  to  ac- 
quiring title  to  right  of  way." 

^  Mead  v.  New  York,  etc.  R.  Co.,  45 
Conn.  221  (1877)  :  ''That  these  laws 
gave  to  the  original  New  York,  Housa- 
tonic  and  Northern  Railroad  Com- 
pany full  power  and  authority  to 
mortgage  its  property  and  franchises 
in  this  State  as  well  as  in  the  State 
of  New  York,  to  secure  the  payment 
of  such  sum  or  sums  of  money  bor- 
rowed as  might  be  necessary  for  com- 
pleting and  finishing  and  operating 
its  railroad,  counsel  for  the  plaintiffs 
in  error  admit.  But  they  deny  that 
the  consolidated  company  had  any 
such  power.  It  has,  however,  been 
shown  that  the  effect  of  the  consoli- 
dation was  to  confer  upon,  and  give 
to,  the  consolidated  company  in  this 
State,  all  the  rights,  powers,  pri\'i- 
leges,  exemptions,  franchises  and 
property  possessed  by  the  original 
New  York,  Housatonic  and  Northern 
Railroad  Company  in  this  State 
and  this,  of  course,  included  the  power 
of  borrowing  money  and  mortgaging 
the  property  and  franchises  of  a  cor- 
poration in  this  State  to  secure  its 
payment.     The  mortgage  was,  there- 


fore, a  valid  security'  for  the  purposes 
for  which  it  was  executed,  and  oper- 
ated as  a  hen  upon  the  franchises  as 
well  as  upon  the  real  and  personal 
property  which  became  vested  in  the 
consohdated  corporation  by  the  agree- 
ment and  act  of  consohdation." 

See  also  Racine  v.  Farmers  Loan, 
etc.  Co.,  49  111.  331  (1868),  (95  Am. 
Dec.  595). 

2  Mead  v.  New  York,  etc.  R.  Co., 
45  Conn.  221  (1877). 

3  Ohio,  etc.  R.  Co.  v.  People,  123  111. 
467  (1888),  (14  N.  E.  Rep.  874). 

A  corporation  formed  by  the  con- 
solidation of  various  foreign  and 
domestic  railroad  companies  is.  a 
domestic,  not  a  foreign  corporation, 
and,  therefore,  the  provisions  of  el 
New  York  statute  compelling  transfer 
agents  of  foreign  corporations  to  ex- 
hibit lists  of  their  stockholders,  have 
no  application  to  it.  Sage  v.  Lake 
Shore,  etc.  R.  Co.,  70  N.  Y.  220 
(1877). 

^  Delaware  R.  R.  Tax.  Cas.,  18 
Wall.  (U.  S.)  206  (1873)  ;  Philadel- 
phia, etc.  R.  Co.  V.  Maryland,  10  Hbw. 
(U.  S.)  377  (1850) ;  Ohio,  etc.  R.  Co. 
V.  Weber,  96  111.  443  (1880) ;  Quincy 
R.,  etc.  Co.  (/.  Adams  County,  88  111. 
615  (1878). 
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participating  in  the  creation  of  an  interstate  consolidated  cor- 
poration, may  legislate  for  such  corporation  just  as  it  would 
for  its  original  companies,  if  no  consolidation  had  taken  place. 
Corporations  and  stockholders  from  other  States  having  availed 
themselves  of  the  advantages  of  an  interstate  consolidation 
cannot  repudiate  the  corresponding  obligations.' 

An  interstate  consolidated  corporation  is  "  incorporated 
under  the  laws  of  this  State  "  within  the  meaning  of  a  statute 
taxing  corporations  so  incorporated.^ 

A  provision  in  an  act  authorizing  the  consolidation  of  cor- 
porations of  different  States  that  the  new  consolidated  company 
shall  be  entitled  to  all  the  rights,  privileges  and  immunities 
which  each  and  all  of  its  constituents  enjoyed  under  their 
respective  charters,  in  no  respect  changes  the  position  of  the 
consolidated  company  in  any  State,  with  reference  to  taxation, 
from  that  of  the  original  corporation  in  such  State.' 

§  106.  Citizenship  of  Interstate  Consolidated  Corporation.  — 
Upon  principles  already  indicated,  an  interstate  consolidated 
corporation  is,  for  the  purpose  of  determining  the  jurisdiction 
of  the  federal  courts  and  for  securing  to  the  judicial  tribunals 
of  each  State  due  control  over  corporations  and  corporate 
property  therein,  conclusively  presumed  to  be  a  citizen  of  each 
State  concurring  in  its  creation.  "  It  enjoys  in  each  State 
all  the  powers  and  privileges  the  corporations  there  chartered 
had  and  must  answer  in  the  courts  and  is  amenable  to   the 

The  Michigan  general  railroad  law  as    to    its    business   in    Wisconsin    as 

in    permitting    the    consolidation    of  private    persons.     The    Illinois    com- 

railroad  companies  within  the  State  panics  might  have  stayed  out.     But 

with    others    beyond   its    boundaries,  they  chose  to  come  in  and  must  now 

contemplates    leaving    the    domestic  abide  the  consequences.     Thus,  AVis- 

company   in   its   original   position    as  cousin  is  permitted  to  legislate  for  the 

to  stock  and  loans  and  annexing  to  consolidated  company  in  that  State 

its  capital  and  loans  (for  purposes  of  precisely  the  same  as  it  would  for  its 

taxation)    additions  which   are  made  own  original  companies,  if  no  consoli- 

proportional  to  the  original  amounts.  dation  had  taken  place." 
Lake  Shore,  etc.  R.  Co.  v.  People,  46  2  Oliio,  etc.  R.  Co.  u.  Weber,  96  111. 

Mich.  193  (1881),  (9  N.  W.  Rep.  249).  443(1880).     Compare  People  ii.  New 

-      '  Peik  V.  Chicago,  etc.   R.  Co.,  94  York,    etc.    R.    Co.,    129    N.    Y.    474 

IT.  S.  177  (1876)  :   "Upon  these  terms  (1892),  (29  N.  R.  Rep.  959,  15  L.  R. 

the  consolidation  was  finally  perfected  A.  82). 

and  the   consolidated  company  now  ^  Delaware    R.    R.    Tax    Cas.,    18 

exists  under  the  two  jurisdictions,  but  Wall.   (U.  S.)   228  (1873).     See  ante, 

subject  to  the  same  legislative  control  §  72:    " Exemptions  from  Taxation.^* 
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laws  of  each  State,  respectively,  as  a  corporation  of  that 
State."  1 

An  interstate  consolidated  corporation,  therefore,  being 
a  citizen  of  each  of  the  States  of  its  constituent  companies, 
cannot,  when  sued  in  one  of  those  States,  claim  the  right  of 
removal  to  the  federal  courts  upon  the  ground  that  it  is  a 
citizen  of  another  State.^ 

The  true  underlying  principle  seems  to  be  that  the  consoli- 
dated corporation,  by  the  concurrent  legislation,  is,  itself, 
created  a  citizen  of  each  State.  In  many  decisions  of  unques- 
tioned authority,  however,  it  is  reasoned  that  each  constituent 
corporation  retains  its  identity  and  citizenship  and  that  it. 


^  Fitzgerald  v.  Missouri  Pacific  R. 
Co.,  45  Fed.  812  (1891).  In  Railroad 
Co.  V.  Harris,  12  Wall.  (U.  S.)  82 
(1870),  the  Supreme  Court  said : 
"The  jurisdictional  effect  of  the  exist- 
ence of  such  a  [consolidated]  corpo- 
ration as  regards  the  federal  courts,  is 
the  same  as  that  of  a  copartnership 
of  individual  citizens  residing  in  dif- 
ferent States." 

2  United  States:  Nashua,  etc.  R. 
Corp.  V.  Boston,  etc.  R.  Corp.,  136 
XJ.  S.  382  (1890),  (10  Sup.  Ct.  Rep. 
1004) ;  Pennsylvania  R.  Co.  ^.  St. 
Louis,  etc.  R.  Co.,  118  U.  S.  290 
(1886),  (6  Sup,  Ct.  Rep.  1094),  affirm- 
ing s.  c.  sub  n-oni.  St.  Louis,  etc.  R. 
Co.  V.  Indianapolis,  etc.  R.  Co.,  9 
Biss.  (U.  S.)  144  (1879);  MuUer  v. 
Dows,  94  XJ.  S.  444  (1876) ;  Railway 
Co.  V.  Whitton,  13  Wall.  (U.  S.)  270 
(1871) ;  Fitzgerald  v.  Missouri  Pacific 
R.  Co.,  45  Fed.  812  (1891) ;  Paul  v. 
Baltimore,  etc.  R.  Co.,  44  Fed.  513 
(1890) ;  Central  Trust  Co.  v.  Roches- 
ter, etc.  R.  Co.,  29  Fed.  609  (1886). 
Compare  Conn  v.  Chicago,  etc.  R.  Co., 
48  Fed.  177  (1891). 

Notwithstanding  the  provision  of 
a  statute  that  a  foreign  railroad  com- 
pany desiring  to  do  business  or  exer- 
cise any  corporate  franchise  within 
the  State,  must  comply  with  certain 
conditions  and  that  upon  complying 
therewith  it  shall  become  a  domestic 


corporation,  the  character  of  the 
original  corporation  is  not  changed 
and  it  does  not  become  a  citizen  of 
the  State  so  far  as  to  affect  the  juris- 
diction of  the  federal  courts  based 
upon  diverse  citizenship. 

Southern  R.  Co.  v.  Allison,  190 
U.  S.  326  (1902),  (23  Sup,  Ct.  Rep. 
713). 

A  corporation  simultaneously  and 
voluntarily  organized  in  several  States 
exists  in  each  State  by  virtue  of  the 
laws  thereof,  and  when  it  incurs 
liability  in  any  such  State  and  is  sued 
therein  it  cannot  remove  the  case  to 
the  federal  court  upon  the  ground 
that  it  is  also  incorporated  in  an- 
other State.  Southern  R.  Co.  v, 
Allison,  supra,  distinguished  upon  the 
ground  that  in  that  case  the  corpo- 
ration was  compelled  to  become  a  cor- 
poration of  another  State. 

Patch  t).  Wabash  R.  Co.,  207  U.  S. 
277  (1907),  (28  Sup.  Ct.  Rep,  80). 

The  last  two  cases,  although  not 
dealing  with  consolidated  corpora- 
tions as  such,  should  be  examined  as 
being  the  latest  decisions  of  the  Su- 
preme Court  upon  the  general  sub- 
ject, 

Georgia:  Angler  v.  East  Tennessee, 
etc.  R.  Co.,  74  Ga,  634  (1885). 

Illinois:  Racine,  etc.  R.  Co.  v. 
Farmers  Loan,  etc.  Co.,  49  111.  331 
(1868),  (95  Am.  Dec.  595). 
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in  reality,  is  the  corporation  sued.^  The  distinction  is  that 
between  an  association  of  different  citizens  and  one  person 
possessing  different  attributes  of  citizenship. 

An  interstate  consolidated  corporation,  upon  similar  prin- 
cipleSj  may  institute  a  suit  in  a  federal  court  as  a  citizen  of  a 
State  concurring  in  its  creation.^  Upon  principle  it  would 
seem,  however,  that  it  could  not  maintain  such  a  suit  in  a 
State  also  concurring  in  its  creation. 


Michigan:  Chicago,  etc.  R.  Co.  v. 
Auditor  General,  53  Mich.  92  (1884), 
(IS  N.  W.  Rep.  686). 

New  Hattipshire:  Home  v.  Boston, 
etc.  R.  Co.,  62  N.  H.  454  (1883). 

^  Nashua,  etc.  R.  Corp.  v.  Boston, 
etc.  R.  Corp.,  136  U.  S.  356  (1890), 
(10  Sup.  Ct.  Rep.  1004);  Pennsyl- 
vania R.  Co.  V.  St.  Louis,  etc.  R,  Co., 
lis  U.  S.  297  (1886),  (6  Sup.  Ct.  Rep. 
1094)  ;  s.  c.  sub  nam.  St.  Louis,  etc. 
R.  Co.  V.  Indianapolis,  etc.  R.  Co.,  9 
Biss.  (U.  S.)  144  (1879). 

Notwithstanding  the  consolidation 
of  two  railroad  corporations  of  dif- 
ferent States,  each  retains  its  identity 
as  a  corporation  of  the  State  in  which 
it  was  originally  created ;  and  in  a 
suit  against  the  consolidated  corpora- 
tion brought  in  one  of  such  States  it 
cannot  obtain  a  removal  to  the  federal 
courts  on  the  ground  that  it  is  a 
citizen  of  the  other  State,  though  the 
consolidation  was  had  under  the 
laws  of  the  latter  State.  Paul  v. 
Baltimore,  etc.  R.  Co.,  44  Fed.  514 
(1890). 

Under  a  statute  authorizing  the 
consolidation  of  a  railroad  company 
of  the  State  or  with  a  foreign  railroad 
company  when  domesticated  within 
the  State  and,  upon  consolidation, 
the  issuance  of  a  charter  to  the  con- 
solidated company,  it  has  been  held 
that  where  the  consolidation  takes 
the  form  of  an  absorption  by  the 
foreign  company  of  all  the  property 
and  franchises  of  the  domestic  cor- 
poration, the  former  does  not  by 
obtaining  «,  charter  of  consolidation 
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become  a,  citizen  of  the  State  with 
respect  to  the  jurisdiction  of  the 
federal  courts  but  remains  a,  citizen 
of  the  State  of  its  creation,  although 
by  obtaining  the  charter  it  becomes 
a  domestic  corporation  for  other 
purposes. 

Lee  V.  Atlantic  Coast  Line  R.  Co., 
150  Fed.  775  (1906). 

-  In  St.  Louis,  etc.  R.  Co.  v.  Indian- 
apolis, etc.  R.  Co.,  9  Biss.  (U.  S.)  144 
(1879),  (affirmed  suh  nom.  Pennsyl- 
vania R.  Co.  V.  St.  Louis,  etc.  R.  Co., 
lis  U.  S.  297  (1886),  (6  Sup.  Ct.  Rep. 
1094),  Judge  Drummond  said:  "If 
the  defendant  corporation,  though 
consolidated  with  another  of  a  dif- 
ferent State,  can  be  sued  in  the 
federal  court  in  the  State  of  its  crea- 
tion as  a.  citizen  thereof,  why  can  it 
not  sue  as  a  citizen  of  the  State  which 
created  it  ?  I  can  see  no  difference 
in  the  principle.  It  seems  to  me  that 
when  the  plaintiff  comes  into  the 
federal  court,  if  a  corporation  of  an- 
other State,  it  is  clothed  with  all  the 
attributes  of  citizenship  which  the 
laws  of  that  State  confer,  and  the 
shareholders  of  that  corporation  must 
be  conclusively  regarded  as  citizens  of 
the  State  which  created  the  corpora- 
tion ]irccisely  the  same  as  if  it  were  a 
defendant."  (Quoted  with  approval 
by  Mr.  Justice  Field  in  Nashua,  etc. 
R.  Corp,  V.  Boston,  etc.  R.  Corp.,  130 
U.  S.  378  (1890),  (10  Sup.  Ct.  Rep. 
1004).  The  conclusion  was  reached 
in  this  case  that  one  consolidating 
corporation,  as  a  citizen  of  one  State, 
might  sue  another  consohdating  cor- 


CHAP.  X]  INTERSTATE    CONSOLIDATIONS  §    107 

§  107.  Foreclosure  of  Mortgages  after  Interstate  Consolida- 
tion. Jurisdiction.  — A  State  is  not  presumed  to  waive  its 
jurisdiction.  Such  waiver  must  be  clearly  expressed.  Upon 
these  principles  it  has  been  held  that  an  action  cannot  be 
maintained  in  one  State  to  foreclose  a  mortgage,  existing  at 
the  time  of  the  consolidation,  upon  property  of  a  constituent 
corporation  situated  in  another  State,  which  has  never  granted 
■permission  to  maintain  such  action.' 

A  court  of  equity  of  one  State,  however,  acting  in  personam, 
may  entertain  jurisdiction  of  a  suit  to  foreclose  a  mortgage 
executed  by  an  interstate  consolidated  corporation  covering 
as  an  entirety  property  situated  in  several  States;  and  may 
require  the  defendant  to  convey  to  a  receiver  the  property 
outside  its  jurisdiction.^  In  Midler  v.  Dows,^  Mr.  Justice 
Strong  said:  "A  vast  number  of  railroads  partly  in  one  State 
and  partly  in  an  adjoining  State,  forming  continuous  lines, 
have  been  constructed  by  consolidated  companies,  and  mort- 
gaged as  entireties.  It  would  be  safe  to  say  that  more  than 
one  hundred  millions  of  dollars  have  been  invested  on  the 
faith  of  such  mortgages.  In  many  cases  these  investments  are 
sufficiently  insecure  at  the  best.  But  if  the  railroad,  under 
legal  process,  can  be  sold  only  in  fragments;  if,  as  in  this  case, 
where  the  mortgage  is  upon  the  whole  line,  and  includes  the 
franchises  of  the  corporation  which  made  the  mortgage,  the 
decree  of  foreclosure  and  sale  can  reach  only  the  part  of  the 
road  which  is  within  the  State,  —  it  is  plain  that  the  property 
must  be  comparatively  worthless  at  the  sale.  A  part  of  a 
railroad  may  be  of  little  value  when  its  ownership  is  severed 
from  the  ownership  of  another  part.  And  the  franchise  of 
the  company  is  not  capable  of  division.  In  view  of  this,  before 
we  can  set  aside  the  decree  which  was  made  it  ought  to  be 
made  clearly  to  appear  beyond  the  power  of  the  court.     With- 

poration    in    a    federal    court,    as    a  Co.  v.   Rothschild,  4  Cent.   Rep.   107 

citizen  of  another  State.     Manifestly,  (1886). 

however,    an    interstate    consolidated  "  MuUer    v.    Dows,    94    U.    S.    449 

corporation  —  as   an   entity  —  cannot  (1876);    Mead  v.  New  York,  etc.   R. 

sue  itself,    altliough  it   possesses  dif-  Co.,  45  Conn.  199  (1877). 

ferent  attributes  in  different  States.  =  Muller    v.    Dows,    94    U.    S.    449 

■  Eaton,   etc.   R.   Co.   v.   Hunt,   20  (1876). 
Ind.  464  (1863);    Pittsburgh,  etc.  R. 
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out  reference  to  the  English  chancery  decisions,  where  this 
objection  to  the  decree  would  be  quite  untenable,  we  think 
the  power  of  courts  of  chancery  in  this  country  is  sufficient 
to  authorize  such  a  decree  as  was  here  made.  It  is  here  un- 
doubtedly a  recognized  doctrine  that  a  court  of  equity  sitting 
in  a  State  and  having  jurisdiction  of  the  person,  may  decree 
a  conveyance  by  him  of  land  in  another  State,  and  may  enforce 
the  decree  by  process  against  the  defendant." 
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PART  II 
CORPORATE  SALES 


Article   I 

SALES  OF  CORPORATE  PROPERTY  AND  FRANCHISES 


CHAPTER    XI 


SALES  OF  CORPORATE  PROPERTY 

I.     Sales  of  Property  of  Private  Corporations 

§  108.  Power  to  purchase  and  sell  generally. 

§  109.  Sale  of  Entire  Corporate  Property  by  Unanimous  Consent. 

§  110,  Sale  of  Entire  Property  of  Prosperous  Corporation  by  Majority  Vote. 

§  111.  Sale  of  Entire  Property  of  Losing  Corporation  by  Majority  Vote. 

§  112.  Sale  of  Entire  Corporate  Property  by  Directors. 

§  113.  Ratification  by  Stockholders  of  Sale  by  Directors. 

§  114.  Remedies  of  Dissenting  Stockholders  in  Case  of  Invalid  or  Unfair 

Sales.     Voidable  Sales. 

§  115.  Procedure  in  Stockholders'  Actions. 

§  116.  Defences  to  Stockholders'  Actions.     Estoppel.     Laches. 

§  117.  Effect  of  Sale  of  Entire  Corporate  Property. 

II.    Exchange  of  Property  of  One  Corporation  for  Stock  of  Another 

§  118.  Transfer  of  Entire  Corporate  Property  without  Unanimous  Consent 
requires  Monetary  Consideration. 

§  119.    Exchange  of  Property  for  Stock  ultra  vires. 

§  120.  Exchange  of  Property  for  Stock  Infringement  of  Rights  of  Dissenting 
Stockholders. 

§  121.    Appraisal  of  Stock  of  Dissenting  Stockholders. 

§  122.    Stock  received  upon  Exchange  belongs  primarily  to  Corporation. 

§  122  a.  Effect  of  Execution  of  ultra  vires  Contract  for  Exchange  of  Prop- 
erty for  Stock, 

§  122  b.  Remedies  of  Dissenting  Stockholders  in  Case  of  Exchange  of  Prop- 
erty for  Stock. 
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III.     Rights  and  Remedies  of  Creditors 

§  123.  Liability  of  Purchasing  Corporation  for  Debts  of  Vendor  Company. 

§  124.  Fraudulent  Sales. 

§  125.  Remedies  of  Creditors. 

§  126.  Priority  of  Purchaser's  Mortgage  over  Claims  of  Vendor's  Creditors. 

IV.     Sales  of  Property  of  Quasi-public  Corporations 

§  127.    Indispensable   Property  cannot  be   alienated  or  taken  on  Execution 

without  Statutory  Authority. 
§  12S.    Test  of  Indispensability. 
§  129.    Sales  of  Surplus  Property. 

§  129a.      Ultra  vires  Sales  of  Property  of  Private  and  Quasi-p\ih]ic  Corpora- 
tions. 

I.    Sales  of  Property  of  Private  Corporations 

§  108.    Power    to    purchase    and    sell    generally.      It    is    an 

elementarj'  principle  of  corporation  law  that  a  corporation, 
subject  to  the  limitations  of  its  charter  and  constitutional  and 
statutory  prohibitions,  has  inherent  power  to  acquire  and  hold 
any  property,  real  or  persona],  reasonably  useful  or  convenient 
in  carrying  on  the  business  for  which  it  was  organized.^ 

The  right  to  acquire  property  carries  with  it  the  corre- 
sponding power  of  disposition,  subject  likewise  to  any  restric- 
tions in  the  charter  of  the  corporation  and  considerations  of 

^  Lathrop  v.   Commercial   Bank,   8  conveyance  is  a  question  which  can 

Dana  (Ky.)  114  (1839),  (33  Am.  Dec.  only  be  raised  by  the  State."   Springer 

4S1)  :    "No  doctrine  of  the  common  r.  Chicago  Real  Estate,  etc.  Co.,   1U"2 

law   is  more  clearly  and  undeniably  111.  App.  294  (1902). 
established  than  that  which  concedes  Ma.ssncliusctts:     Old  Colony  R.  Co. 

to  corporations  an  inherent  or  result-  v.  Evans,  6  Gray,  38  (1856). 
ing  right  to  acquire  and  hold  title  to  Michigan:     Thompson    v.   Waters, 

land  by  contract,  except  so  far  only  25  Mich.   227   (1872),   (12  Am.   Rep. 

as    they    may    be    restrict  od    by    the  243). 

objects  of  their  creation,  or  the  limita-  New  Jersei/:     Freeman  v.  Sea  View 

tions  of  their  charters."  Hotel  Co.,  57  N.  J.  Eq.  68  (1898). 

See  also  :  New   York:     NicoU  v.   New  York, 

United     States:     Blanchard     Gun  etc.    R.    Co.,    12    N.    Y.    121    (18.54); 

Stock,    etc.    Factory    v.    Warner,     1  Moss  v.  Averell,  10  N.  Y.  449  (1853) ; 

Blatch.    277    (1848),    (Fed.    C:u5.    No.  Spear    v.     Crawford,     14    Wend.     23 

1521).  (1835),  (28  Am.  Dec.  513). 

Illinois:  *'If  a  corporation  has  North  Carolina:  Mallett  v.  Simp- 
power  to  hold  real  estate  for  any  son,  94  N.  C.  37  (1886),  (55  Am.  Rep. 
purpose,  a  deed  to  it  passes  the  title  594). 

of  the   grantor,   and   whether  it   has  Ver^nont:     Page   v.   Heineberg,   40 

exceeded  its  powers  in  accepting  the  Vt.  81  (1868),  (94  Am.  Dec.  378). 
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public  policy.'  As  said  by  Mr.  Justice  Campbell,  in  White 
Water,  etc.  Co.y.  V alette:'^  "  It  is  well  settled  that  a  corpora- 
tion, without  special  authority,  may  dispose  of  lands,  goods 
and  chattels,  or  any  interest  in  the  same."  A  private  corpora- 
tion, therefore,  by  proper  corporate  action  —  generally  by 
its  directors  and  always  by  vote  of  a  majority  of  its  stock- 
holders —  may  sell  any  portion  of  its  property  not  sufficient 
to  constitute  an  abandonment  of  its  business.^ 

§  109.  Sale  of  Entire  Corporate  Property  by  Unanimous 
Consent.  — A  corporation  which,  in  consideration  of  the  grant 
of  franchises,  has  assumed  the  performance  of  public  duties 
— a  quasi-puhlic  corporation — cannot  dispose  of  all  its  prop- 


'  United  States:  Jones  v.  Guaranty, 
etc.  Co.,  101  U.  S.  625  (1879)  :  "At 
the  common  law,  every  corporation 
had,  as  incident  to  its  existence,  the 
power  to  acquire,  hold,  and  convey 
real  estate,  except  so  far  as  it  was 
restrained  by  its  charter  or  by  act  of 
Parliament.  This  comprehensive  ca- 
pacity included  also  personal  effects 
of  every  kind."  Also  "White  Water, 
etc,  Co.  V.  Valette,  21  How.  424 
(1858). 

A  corporation,  while  solvent  and 
a-  going  concern,  has  the  same  do- 
minion over  its  property  as  an 
individual  and  may  dispose  of  it  as 
it  deems  best,  subject  to  the  pro- 
visions of  its  charter  and  those  otlier 
restraints  upon  conveyances  wliich 
apply  alike  to  corporations  and  indi- 
viduals. New  Hampshire  Sav.  Bank 
V.  Richey,  121  Fed.  956  (1903). 

Alabama:  Hall  v.  Tanner,  etc.  En- 
gine Co.,  91  Ala.  363  (1890),  (8  So. 
Rep.  348). 

California:  Miner's  Ditch  Co.  v. 
Zellerbach,  37  Cal.  543  (1869),  (99 
Am,  Dec.  300) ;  People  v.  California 
College,  38  Cal.  166  (1869). 

Georgia :  Railroad  companies  under 
the  code  of  this  State  may  purchase 
and  operate  steamboats  in  connection 
with  their  lines  of  road. 

Graham  v.  Macon,  etc.  R.  Co.,  120 
Ga.  757  (1904),  (49  S.  E.  Rep.  75). 


Iowa:  Buell  v.  Buckingham,  16 
Iowa,  284  (1864),  (85  Am.  Dec.  516). 

Maryland:  Binney's  Case,  2  Bland. 
142  (1840). 

Michigan:  Joy  v,  Jackson,  etc. 
Plank  Road  Co.,  11  Mich.  165  (1863). 

New  Hampshire :  Pierce  v.  Emery ^ 
32  N.  H.  484  (1856). 

New  York:  Barry  v.  Merchants 
Exch.  Co.,  1  Sandf.  Ch.  280  (1844). 

North  Carolina:  Benbow  v.  Cook, 
115  N.  C.  324  (1894),  (20  S.  E.  Rep. 
453,  44  Am.  St.  Rep.  454). 

Ohio:  Reynolds  v.  Stark  County 
Comm'rs,  5  Ohio,  204  (1831). 

Pennsylvania:  Ardesco  Oil  Co.  v. 
North  American  Oil,  etc.  Co.,  66  Pa. 
St.  382  (1870);  Dana  v.  Bank  of 
United  States,  5  W.  &  G.  243 
(1843). 

Utah:  Hearst  v.  Putnam  Min.  Co., 
28  Utah,  184  (1904),  (77  Pac.  Rep. 
753). 

England:  Mayor,  etc.  of  Colchester 
V.  Lawton,  1  V.  &  B.  244  (1813). 

2  White  Water,  etc.  Co.  v.  Valette, 
21  How,  (U,  S,)  424  (1858). 

^  In  the  absence  of  statutory  pro- 
hibition, a  corporation  may  purchase, 
hold  and  convey  real  estate  as  fully 
in  a  foreign  State  as  in  the  State 
where  it  is  chartered. 

Blodgett  V.  Lanyon  Zinc  Co.,  120 
Fed.  893  (1903). 
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erty  and  disable  itself  from  fulfilling  its  obligations  without 

the  consent  of  the  State — the  other  party  to  the  contract.  It 
is  immaterial  that  all  the  stockholders  approve  of  the  sale. 

A  private  corporation  on  the  other  hand,  with  the  unani- 
mous consent  of  its  stockholders,  may  sell  and  dispose  of  its 
entire  property  without  other  restriction  or  qualification  than 
that  the  purpose  must  be  lawful  and  free  from  fraud  —  actual 
or  constructive.^  It  may  make  such  terms  as  it  may  deem 
expedient,  and,  if  intra  vires,  may  accept  stock  in  other  cor- 
porations in  payment  for  property  sold.^ 

But  a  corporation  by  the  sale  of  all  its  property,  even  with 
the  consent  of  all  its  stockholders,  and  by  the  winding  up  of  its 


'  Holmes,  etc.  Mfg.  Co.  v.  Holmes, 
etc.  Metal  Co.,  127  N.  Y.  252  (1891), 
(27  N.  E.  Rep.  841,  24  Am.  St.  Rep. 
448),  (per  Haight,  J.)  :  "The  plaintiff 
was  a  private  manufacturing  corpora- 
tion. It  exercises  no  power  of  a  pub- 
lic nature  and  has  attempted  no  com- 
bination by  which  the  public  may 
in  any  manner  be  prejudiced.  There 
are  consequently  no  questions  of  pub- 
lic poUcy  to  be  considered.  .  The 
plaintiff  had  the  right,  ^ath  the  con- 
sent of  its  stockholders,  to  sell  its 
plant  and  retire  from  business ;  and 
it  appears  from  the  evidence  in  this 
case  that  the  consent  of  all  the  stock- 
holders was  given  to  the  sale  that 
was  made." 

Leathers  v.  Janney,  41  La.  Ann. 
1123  (1889),  (6  So.  Rep.  884,  6  L.  R. 
A.  661)  :  [It  is  maintained]  "that  the 
sale  was  the  whole  property  of  the 
selling  corporation  and  was,  there- 
fore, ultra  vires  and  void.  The  in- 
ference does  not  follow  from  the  predi- 
cate. There  is  no  law  prohibiting  a 
corporation  from  selling  all  or  any  of 
its  property  provided  its  charter  con- 
tains no  restraint  thereof  and  it  acts 
under  proper  authority." 

A  private  corporation  —  a  mer- 
cantile company  —  owing  no  public 
duties  has  the  same  dominion  as  an 
individual  over  its  property,  and  may, 
with  the  consent  of  all  its  stockholders, 
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discontinue  business  and  dispose  of  its 
entire  assets  with  a  \'iew  of  winding 
up  its  affairs  and  paying  its  debts. 
And  it  naay  for  such  purpose  accept 
real  estate  in  part  payment  for  its 
stock  of  merchandise. 

Morisette  v.  Howard,  62  Kan.  463 
(1901),  (63  Pac.  Rep.  756). 

See  also  Jordan  v.  Collins,  107  Ala. 
572  (1894),  (18  So.  Rep.  137);  State 
V.  Western  Irrigating  Canal  Co.,  40 
Kan.  96  (1888),  (19  Pac.  Rep.  349, 
10  Am.  St.  Rep.  166). 

"When  all  the  stockholders  have 
authorized  a  conveyance  of  the  en- 
tire assets  of  a  corporation  any  modi- 
fication of  such  conveyance  requires 
similar  action. 

Pinchback  v.  Mining  Co.,  137  N.  C. 
171  (1904),  (49  S.  E.  Rep.  106). 

2  Kohl  V.  Lilienthal,  81  Cal.  378 
(1889),  (20  Pac.  Rep.  401,  6  L.  R. 
A.  520).     See  also  post,  §§  118-122. 

A  corporation  has  the  same  right 
as  an  individual  to  sell  its  property 
upon  credit.  Consequently  when  a 
corporation  sells  all  its  property  to 
another  corporation  and  receives  in 
payment  therefor  mortgage  bonds 
upon  the  property  conveyed,  tlie  sale 
is  not  without  consideration  and,  if 
free  from  fraud,  is  valid. 

Fort  Payne  Bank  v.  Alabama 
Sanitarium,  103  Ala.  358  (1893),  (15 
So.  Rep.  618), 
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affairs  cannot  clothe  another  corporation  with  the  right  to 
maintain  its  corporate  hfe  or  exercise  its  corporate  powers.^ 

§  110.  Sale  of  Entire  Property  of  Prosperous  Corporation  by 
Majority  Vote.  — The  impUed  contract  — the  contract  of  asso- 
ciation —  between  stockholders  in  forming  a  corporation  is 
that  a  majority  shall  bind  the  whole  body  as  to  all  transactions 
within  the  scope  of  the  corporate  powers.  The  authority 
carries  with  it  a  corresponding  obhgation.  The  powers  of  a 
corporation  must  be  exercised  in  furtherance  of  the  objects  for 
which  it  was  created  and  with  due  regard  to  the  rights  of 
minority  stockholders.^ 

A  majority  of  the  stockholders  of  a  prosperous  corporation 
have  no  authority  to  sell  its  entire  property  in  order  to  engage 
in  a  new  enterprise;  for  purposes  of  speculation,  or  when  no 
reasons   of   expediency   require  the  sale.^     But   when,   in   the 


^  Anglo-American  Land,  etc.  Co.  v. 
Lombard,  132  Fed.  721  (1904). 

2  Ervin  v.  Oregon  R.,  etc.  Co.,  27 
Fed.  631  (1886),  (Wallace,  J.):  "It 
cannot  be  denied  that  minority  stock- 
holders are  bound  hand  and  foot  to 
the  majority  in  all  m.atters  of  legiti- 
mate administration  of  the'  corporate 
affairs ;  and  the  courts  are  powerless 
to  redress  many  forms  of  oppression 
practised  upon  the  minority  under 
the  guise  of  legal  sanction  which 
fall  short  of  actual  fraud.  This  is 
a  consequence  of  the  implied  contract 
of  association,  by  which  it  is  agreed 
in  advance  that  a  majority  shall  bind 
the  whole  body  as  to  all  matters 
within  the  scope  of  the  corporate 
powers.  But  it  is  also  of  the  essence 
of  the  contract  that  the  corporate 
powers  shall  only  be  exercised  to 
accomplish  the  objects  for  which  they 
were  called  into  existence,  and  that 
the  majority  shall  not  control  those 
powers  to  prevent  or  destroy  the 
original  purposes  of  the  corporators." 

Taylor  v.  Chichester,  etc.  R.  Co., 
L.  R.  2  Exch.  379  (1867),  (Black- 
burn, J.)  :  '*As  the  shareholders  are, 
in  substance,  partners  in  a.  trading 
corporation,     the     management     of 


which  is  intrusted  to  the  body  cor- 
porate, a  trust  is,  by  impUcation, 
created  in  favor  of  the  shareholders 
that  the  corporation  will  manage 
the  corporate  affairs,  and  apply  the 
corporate  funds,  for  the  purpose 
of  carrying  out  the  original  specula- 
tion." 

^  Forrester  v.  Boston,  etc.  Min.  Co., 
21  Mont.  544,  553  (1898),  (55  Pac. 
Rep.  229,  353);  "At  common  law, 
neither  the  directors  nor  a  majority 
of  the  stockholders  have  power  to 
sell  or  otherwise  transfer  all  the 
property  of  a  going,  prosperous  cor- 
poration, able  to  achieve  the  objects 
of  its  creation,  as  against  the  dissent 
of  a  single  stockholder.  This  doc- 
trine is  firmly  established  by  the 
authority  of  adjudged  cases,  and 
rests  upon  the  soundest  principles." 

Price  V.  Holcomb,  89  Iowa,  135 
(1893),  (56  N.  W.  Rep.  407)  :  "It  is 
unquestionably  true  that  a  private 
corporation  holds  its  property  as  a 
trust  fund  for  the  stockholders  and 
that,  when  a  majority  of  the  stock- 
holders act  together,  they  are  in  a 
sense  the  corporation  and  must  act 
with  due  regard  to  the  right  of  the 
minority.     If    the     majority     decide 
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opinion  of  a  majority,  the  interests  of  the  stockholders  as  a 
whole  require  that  the  affairs  of  a  corporation  should  be  wound 
upj  a  majority  may  authorize  the  sale  of  the  entire  assets  of  a 
corporation,  for  a  pecuniary  consideration,  as  a  step  towards 
liquidation} 


arbitrarily,  and  without  just  cause, 
to  sell  the  property  of  the  corpora- 
tion to  the  prejudice  of  the  minority, 
and  thereby  compel  the  winding  up 
of  the  business  of  the  corporation,  it 
is  a  fraud  upon  the  minority  and 
courts  of  equity  will  interfere.  If, 
however,  just  cause  exists  for  selling 
the  property,  as  when  the  corporation 
is  insolvent,  and  the  sale  is  necessary 
to  pay  debts,  or  when,  from,  any  cause, 
the  business  is  a  failure  and  an  un- 
profitable one,  and  the  best  interests 
of  all  require  it,  the  majority  have 
clearly  power  to  order  the  sale,  and 
in  such  case  their  acts  are  not  ultra 
virc^!."  The  conclusion  reached  in 
this  case  that  the  courts  may  deter- 
mine whether  "just  cause"  exists 
for  winding  up  the  affairs  of  a  cor- 
poration is  opposed  to  sound  prin- 
ciple. They  may  properly  determine 
whether  fraud  or  oppression  towards 
the  minority  exists,  but  the  inquiry 
cannot  go  further  without  encroach- 
ing upon  the  rights  of  the  ma- 
jority. 

The  decision  in  Price  v.  Holcomh, 
sHjyra,  should  be  compared  with  that 
of  the  same  court  in  the  later  case 
of  Traer  v.  Prospecting  Co.  124  Iowa 
107  (1904),  (99  N.  AA'.  Rep.  200). 

The  rule  that  a  majority  cannot 
sell  the  entire  cor]>orate  assets  has 
been  stated  very  broadly  by  courts  of 
high  authority.  Thus  in  Hyrne  v. 
Schuyler  Electric  Mfg.  Co.,  65  Conn. 
351  (1S9.3),  (31  Atl.  Rep.  833,  2S 
h.  R.  A.  304),  the  Supreme  Court 
of  Errors  of  Connecticut  said:  "It 
results  that  neither  the  directors  nor 
u.  majority  of  the  stockholders  can 
sell  the  corporate  property  against 
the  dissent  of  any  stockholder.     This 
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is  entirely  clear  in  case  of  a  solvent 
corporation."  And  in  People  v, 
Ballard,  134  N.  Y.  294  (1892),  (32 
N.  E.  Rep.  84,  17  L.  R.  A.  737), 
the  New  York  Court  of  Appeals 
said:  "While  a  corporation  may  sell 
its  property  to  pay  its  debts  or  to 
carry  on  its  business,  it  cannot  sell 
its  property  in  order  to  deprive  itself 
of  existence." 

An  examination  of  these  cases, 
however,  clearly  indicates  that  the 
courts  merely  intended  to  state  the 
general  rule  that  a  majority  cannot 
sell  the  entire  corporate  assets  of  a 
solvent  corporation  and  did  not  in- 
tend to  negative  the  exception  stated 
in  the  text  that,  for  the  bona  fide 
purpose  of  ^dnding  up  the  affairs  of 
the  corporation,  such  power  exists. 
In  the  New  York  cases  tlie  sales  were 
to  foreign  corporations  for  the  pur- 
pose of  escaping  State  control  over 
domestic  companies. 

^  United  States:  Haj'den  v.  Official 
Red  Book  and  Directory  Co.,  42  Fed. 
876  (1S90)  :  "The  right  of  the  ma- 
jority stockholders  of  a  corporation 
established  for  manufacturing  or 
trading  purposes  to  wind  up  its 
affairs,  and  dispose  of  its  assets,  even 
against  the  objections  of  the  minority 
stockholders,  whenever  it  appears 
that  the  business  can  be  no  longer 
advantageously  carried  on,  is  well 
reeognrzed.'' 

Alabama:  Ely  ton  Land  Co.  v. 
Dowdell,  113  Ala.  186  (1896),  (20 
So.  Rep.  981,  59  Am.  St.  Rep.  105) 
sctnhlc. 

Louisiana:  Pringle  v.  Eltringham 
Construction  Co.,  49  La.  Ann.  303 
(1897),  (21  So.  Rep.  515). 

Maine :      Inhabitants    of    Waldo- 


CHAP.  Xl] 


SAIiES  OF   CORPORATE   PROPERTY 


§  110 


In  Pringle  v.  Eltringham  Construction  Co}  Judge  McEnery 
said:  "It  is  a  fundamental  principle  that,  in  a  corporation 
organized  for  the  exclusive  benefit  of  the  corporators  or  share- 
holders, the  majority  of  its  members  may,  in  their  discretion, 
wind  up  its  business  whenever  they  deem  this  step  to  be  in 
the  interests  of  the  whole  association.  The  majority  may, 
without  the  consent  of  the  minority,  sell  the  whole  of  the  com- 
pany's property,  close  up  its  business  and  distribute  its  assets, 
provided  this  is  done  in  good  faith  and  not  for  the  purpose  of 
speculation  and  the  intention  of  starting  the  company's  busi- 
ness anew  at  a  subsequent  time." 

The  power  to  sell  the  entire  corporate  assets  follows,  there- 
fore, as  an  incident  to  the  power  to  wind  up  the  affairs  of  the 


borough  V.  Knox,  etc.  R.  Co.,  84  Me. 
469  (1892),  (24  Atl.  Rep.  942). 

Massachusetts:  In  Treadwell  v. 
Salisbury  Mfg.  Co.,  7  Gray,  404  (1856), 
(66  Am.  Dec.  490),  Judge  Bigelow 
said:  "At  common,  law,  the  right  of 
corporations,  acting  by  a  majority 
of  their  stockholders,  .to  sell  their 
property  is  absolute,  and  is  not 
limited  as  to  objects,  circumstances 
or  quantity.  .  .  .  To  this  general 
rule  there  are  many  exceptions, 
arising  from  the  nature  of  particular 
corporations,  the  purposes  for  -which 
they  were  created,  and  the  duties 
and  habilities  imposed  on  them  by 
their  charters.  Corporations  estab- 
lished for  objects  quasi-puhUc,  such 
as  railway,  canal  and  turnpike  cor- 
porations, to  which  the  right  of 
eminent  domain  and  other  large 
privileges  are  granted  in  order  to 
enable  them  to  accommodate  the 
public,  may  fall  within  the  exception  ; 
as  also  charitable  and  religious  bodies, 
in  the  administration  of  whose  affairs 
the  community  or  some  portion  of 
it  has  an  interest  to  see  that  their 
corporate  duties  are  properly  dis- 
charged. Such  corporations  may, 
perhaps,  be  restrained  from'  alienat- 
ing their  property,  and  compelled 
to  appropriate  it  to  specific  uses,  by 


mandamus  or  other  proper  process. 
But  it  is  not  so  with  corporations  of  a 
private  character,  estabhshed  solely 
for  trading  and  manufacturing  pur- 
poses. Neither  the  public  nor  the 
legislature  have  any  direct  interest 
in  their  business  or  its  management. 
These  were  committed  solely  to  the 
stockholders,  who  have  a  pecuniary 
stake  in  the  proper  conduct  of  their 
affairs.  By  accepting  a  charter,  they 
do  not  undertake  to  carry  on  the 
business  for  which  they  are  incor- 
porated, indefinitely,  and  without 
any  regard  to  the  condition  of  their 
corporate  property.  Public  policy 
does  not  require  them  to  go  on  at  a 
loss.  On  the  contrary,  it  would  seem 
very  clearly  for  the  public  welfare, 
as  well  as  for  the  interest  of  the  stock- 
holders, that  they  should  cease  to 
transact  business  as  soon  as,  in  the 
exercise  of  a  sound  judgment,  it  is 
found  that  it  cannot  be  prudently 
continued." 

Rhode  Island:  Peabody  v.  West- 
erly Water  "Works,  20  R.  I.  176 
(1897),  (37  Atl.  Rep.  807). 

1  Pringle  v.  Eltringham  Construc- 
tion Co.,  49  La.  Ann.  303  (1897), 
(21  So.  Rep.  515),  citing  1  Morawetz 
on  Priv.  Corp.  §  413. 
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corporation.  Corporate  action  towards  dissolution  is  essentially 
within  the  powers  of  a  corporation  and,  consequently,  may 
be  exercised  by  a  majority  of  the  stockholders.' 

It  has  been  urged  that  the  power  of  a  majority  to  wind  up 
a  corporation,  and  to  dispose  of  its  assets  for  such  purpose, 
exists  only  in  the  case  of  failing  concerns."  The  distinction 
is  not  well  drawn.  Where  no  time  is  fixed  for  its  duration 
in  the  charter  of  a  corporation  or  in  some  general  or  special 
law,^  there  is  no  contract  between  the  stockholders  that  it 
shall  go  on  forever  or  until  it  becomes  embarrassed.  The 
very  best  time  to  wind  up  the  affairs  of  a  corporation  may 
be  —  in  view  of  future  uncertainties  —  when  it  is  most  pros- 
perous and  has  accumulated  a  large  surplus.  The  determina- 
tion of  the  question  when  this  action  shall  be  taken,  must 
rest  in  the  discretion  of  the  majority.  If  unanimous  consent 
were  necessary  a  single  stockholder  might  prevent  action  and 
thus,  negatively,  control  the  corporation. 

The  courts  cannot  pass  upon  the  question  whether  a  corpo- 
ration should  be  wound  up,  further  than  to  determine  whether 


'  United  States :  Hayden  v.  Official 
Red  Book,  etc.  Co.,  42  Fed.  876 
(1890).  Compare  Ervin  v.  Oregon 
R.,  etc.  Co.,  27  Fed.  625  (1886). 

Alabama:  Merchants,  etc.  Line  v, 
Waganer,  71  Ala.  581  (1882). 

Louisiana :  Pringle  v.  Eltringham, 
etc.  Co.,  49  La.  Ann.  301  (1897),  (21 
So.   Rep.  515) ;    Trisconi  v.  Winship, 

43  La.  Ann.  45  (1891),  (9  So.  Rep. 
29,  26  Am.  St.  Rep.  175). 

Massachusetts :  Treadwell  v.  Salis- 
bury Mfg.  Co.,  7  Gray,  393  (1856), 
(66    Am.    Dec.    490). 

New  Jersey :  Black  v.  Delaware', 
etc.  Canal  Co.,  22  N.  J.  Eq.  415 
(1871). 

Pennsylvania:   McCurdy  i'.  Myers, 

44  Pa.  St.  535  (1863) ;  Lauman  v. 
Lebanon  Valley  R.  Co.,  30  Pa.  St. 
42  (1858),    (72  Am.  Dec.  685). 

Rhode  Island:  A\'ilson  v.  Central 
Bridge  Co.,  9  R.  I.  590  (1870).  Com- 
pare,  however,  Boston,  etc.  R.  Co.  v. 
New  York,  etc.  R.  Co.,  13  R.  I.  260 
(1881). 
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2  Kean  v.  Johnson,  9  N.  J.  Eq.  401 
(1853),  dictum  of  Parker,  Master. 
See  also  Price  v.  Holcomb,  89  Iowa, 
135  (1893),  (56  N.  W.  Rep.  407), 
2  Cook  on  Corp.  §  670. 

'  AA'hen  the  term  of  existence  of  a 
corporation  is  of  fixed  duration,  the 
impUed  contract  of  the  stockliolders 
refers  to  such  period,  and  the  dis- 
solution of  a  prosperous  corporation 
before  its  expiration  would  require 
unanimous  action.  Barton  v.  Enter- 
prise, etc.  Ass'n,  114  Ind.  226  (1887), 
(16  N.  E.  Rep.  486,  5  Am.  St.  Rep. 
608).  Compare  Black  v.  Delaware, 
etc.  Canal  Co.,  22  N.  J.  Eq.  130  (1871) ; 
Zabriskie  v.  Hackensack,  etc.  R.  Co., 
18  N.  J.  Eq.  178  (1867),  (90  Am. 
Dec.  617) ;  Kean  v.  Johnson,  9  N.  J. 
Eq.,  401  (1853). 

Where  a  corporation,  even  with 
such  a  charter,  is  in  a  faihng  condi- 
tion, however,  the  majority  are  jus- 
tified in  acting  ex  necessitate. 


CHAP.  Xl] 


SALES   OP  CORPORATE   PROPERTY 


§  110 


the  majority  act  in  good  faith  and  without  oppression  towards 
the  minority.  Questions  of  expediency  in  corporate  man- 
agement cannot  properly  be  brought  before  the  courts  for 
re^'iew.' 

Where  the  charter  of  a  corporation,  or  the  statutes  under 
which  it  is  organized,  prescribe  the  vote  of  a  majority  of  the 
stockholders  as  the  proper  corporate  action  for  the  sale  of  its 
property  and  discontinuance  of  its  business,  the  majority  have 
the  absolute  right  to  execute  the  power  conferred.^  But  in 
such  a  case  the  power  is  express,  rather  than  incidental, 
and  must  be  strictly  followed.  Authority  to  make  a  sale  of 
corporate  assets  will  not  justify  an  exchange  thereof  for  stock 
in  another  corporation.' 


'  Compare,  however,  Price  v.  Hol- 
comb,  89  Iowa,  135  (1893),  (56  N.  W. 
Rep.  407). 

'  Metcalf  V.  American  School  Fur- 
niture Co.,  122  Fed.  119  (1903)  :  "The 
trend  of  the  decisions  is  to  the  effect 
tliat  where  the  charter  and  by-lawg 
of  a  corporation,  and  the  statute 
under  which  it  was  created,  vest  in 
the  stockholders  a  right  of  sale  of  the 
corporate  properties  and  discontin- 
uance of  corporate  existence,  such 
power  may  be  exercised  by  them 
pursuant  to  the  laws  of  the  State  to 
which  the  corporation  owes  life.  .  . 
The  general  rule  under  the  common 
law  undoubtedly  prohibited  a,  pros- 
perous corporation  from  dissolving 
unless  all  the  stockholders  assented. 
A  dissenting  stockholder  was  enabled 
to  prevent  such  a  sale.  .     Where, 

however,  the  statute  of  the  State  under 
which  the  corporation  was  organized 
prescribes  the  manner  in  which  a 
corporation  may  be  dissolved,  a 
minority  stockholder  must  abide  by 
the  statutory  provision  and  the  cor- 
porate by-laws.  Theoretically  the 
law  appears  to  be  founded  upon  the 
contract  between  the  corporation 
and  its  stockholders.  A  shareholder 
presumptively  knows  the  power  and 
authority    conferred    upon    directors 


and  majority  stockholders.  When 
such  majority  undertake  to  exercise 
their  legal  powers,  u.  minority  stock- 
holder cannot  be  heard  to  complain, 
in  the  absence  of  fraud  or  attempts 
to  exceed  their  legal  authority." 

See  also  Werle  v.  Northwestern 
Flint,  etc.  Co.  125  AVis.  534  (1905), 
(104  N.  W.  743);  Pitcher  v.  Lone 
Pine,  etc.  Min.  Co.,  39  Wash.  608 
(1905),  (81  Pac.  Rep.  1047). 

^  In  Forrester  v.  Boston,  etc. 
Mining  Co.,  21  Mont.  544  (1898), 
(55  Pac.  Rep.  229,  353)  it  was  held 
that  a  statute  authorizing  the  holders 
of  a  majority  of  the  shares  of  a  mining 
corporation  to  abandon  its  business, 
sell  its  assets  and,  by  amending  its 
charter,  embark  in  a  new  enterprise 
did  not  authorize  the  exchange  of 
the  property  of  a  corporation  for 
stock  in  a  foreign  corporation. 

In  Traer  v.  Lucas  Prospecting  Co., 
124  Iowa  107  (1904),  (99.  N.  W.  Rep. 
290),  however,  it  was  held  that  where 
the  charter  of  a  corporation  author- 
ized it  to  sell  all  its  property,  and 
also  to  deal  in  the  stock  of  other 
corporations,  it  had  the  right  to  sell 
all  its  property  for  stock  in  another 
corporation.  The  Court  said:  "The 
controlling  purpose  of  the  corpora- 
tion,  as  thus  expressed,   was  not  to 

209 


§111 


INTERCORPORATE   RELATIONS 


[part  ii 


A  sale  of  the  property  of  a  prosperous  corporation  pursuant 
to  the  unauthorized  action  of  a  majority  of  the  stockholders 
is  voidable  and  not  void.  As  will  be  shown,  it  may  be  enjoined 
or  set  aside  at  the  suit  of  a  minority  stockholder  but,  in  the 
absence  of  such  action,  it  will  stand. ^ 

§111.  Sale  of  Entire  Property  of  Losing  Corporation  by 
Majority  Vote.  —  The  general  rule  that  a  majority  cannot  sell 
the  entire  assets  of  a  prosperous  corporation  is  based  upon  the 
principle  that  a  majority  cannot  control  corporate  powers  to 
defeat  corporate  purposes.  It  is  subject  to  the  exception  — - 
noted  in  the  last  section  —  that  such  sale  may  be  made  as  a 
step  towards  dissolution. 

The  power  of  a  majority  to  dispose  of  all  the  property  of  a 


conduct  mining  operations  itself, 
but  to  secure  mineral  or  supposed 
mineral  lands,  and  to  prospect  them. 
The  power  to  sell  and  convey  any 
rights  thus  acquired  is  expressly 
given.  .  .  The  express  power  here 
given,  construed  in  connection  with 
the  declared  object  and  business  of 
the  corporation,  and  the  general 
power  to  sell  given  by  the  terms  of 
article  2  clearly  conferred  the  power 
to  sell  all  of  the  property  of  the  cor- 
poration notwithstanding  the  dissent 
of  any  individual  stockholder. 
It  is,  undoubtedly,  the  general  rule 
that  a  corporation  may  not  sell  any 
part  or  all  of  its  property  for  other 
than  a  cash  consideration,  unless 
authorized  to  do  so  by  its  charter. 
But  the  articles  of  incorpora- 
tion expressly  gave  the  Lucas  com- 
pany the  right  to  purchase,  sell  and 
deal  in  the  corporate  stocks  of  cor- 
porations authorized  to  conduct 
mining  operations.  It  had  mining 
rights  and  property  to  sell,  but  no 
power  to  mine;  hence,  we  think  the 
power  to  exchange  or  sell  its  prop- 
erties for  the  stock  of  a.  corporation 
which  would  engage  in  the  business 
is  implied." 

See  also  post,  §  120:  "Exchange 
of  Property  for  Stock  Infringetrtent 
of  Rights  of  Dissenting  Stockholders.'* 
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^  In  Tanner  v.  Lindell  R.  Co., 
ISO  I\Io.  17  (1904),  (79  S.  AY.  Rep. 
155)  the  Court  said:  "None  of  the 
authorities  cited  says  that  a  sale  of 
all  the  property  of  a  corporation 
pursuant  to  a  resolution  of  a  majority 
of  its  members  is  void.  They  all 
recognize  that  the  majority  in  in- 
terest have  the  right  to  rule  ^"ithin 
reasonable  bounds  and  that  whilst 
they  have  no  right,  arbitrarily  or 
oppressi\'ely,  to  close  out  a  corpora- 
tion for  their  own  advantage  yet 
they  are  not  compelled  to  continue 
an  unprofitable  business  or  to  pay 
the  minority  more  than  their  stock 
is  worth  for  the  pri\-iiege  of  closing  it 
up.  The  ^principle  invoked  by  the 
plaintiffs  is  wise  and  just,  but,  since 
it  is  liable  to  abuse,  its  wisdom  and 
justice  are  seen  only  in  its  applica- 
tion to  the  facts  of  the  given  case. 
It  is,  as  before  said,  designed  for  the 
protection  of  the  minority,  but  like 
some  other  equitable  principles  it 
is  to  be  used  as  a  shield,  not  as  a 
sword." 

Sec  also  Boston,  etc.  Min  Co.  v. 
Montana  Ore-Purchasing  Co.,  89  Fed. 
529  (1903). 

Compare,  however,  Forrester  v. 
Boston,  etc.  Min.  Co.,  29  Mont.  397 
(1903),  (76  Pac.  Rep.  211). 
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losing  corporation,  however,  is  in  furtherance  of  the  purposes 
of  the  corporation  and  arises  ex  necessitate. 

When  the  further  prosecution  of  the  business  of  the  corpora- 
tion would  be  unprofitable,  it  is  the  duty,  as  well  as  the  right, 
of  the  majority  to  dispose  of  its  property  and  take  action 
towards  the  hquidation  of  its  affairs.' 

§  112.  Sale  of  Entire  Corporate  Property  by  Directors.  — 
The  directors  of  a  corporation  are  appointed  to  manage  its 
affairs.  They  have  implied  authority  to  acquire  and  dispose 
of  its  property  in  the  usual  course  of  business.  They  have 
no  right  to  take  any  action  which  will  thwart  the  purpose  for 
which  the  corporation  was  created. 

The  powers  of  directors  are  defined  by  the  charter  and  by- 
laws of  the  corporation.  The  extraordinary  power  of  dis- 
posing of  the  entire  corporate  assets  might  be  conferred  upon 


^  United  States:  Hayden  v.  Of- 
ficial Hotel  Red  Book,  etc.  Co.,  42 
Fed.  875  (1890);  Hancock  v.  Hol- 
brook,  9  Fed.  353  (1881).  Compare 
Hunt  V.  American  Grocery  Co.,  81 
Fed.  532  (1897). 

Iowa :  Price  v.  Holcomb,  89  Iowa, 
123  (1893),  (56  N.  W.  Rep.  407). 
Compare  Buell  v.  Buckingham,  16 
Iowa.  284  (1864),  (85  Am.  Dec. 
516). 

Louisiana :  Hancock  v.  Holbrook, 
40  La.  Ann.  53  (1883),  (3  So.  Rep. 
351). 

Massachusetts :  Treadwell  v.  Salis- 
bury Mfg.  Co.,  7  Gray,  393,  404 
(1856),  (66  Am.  Dec.  490);  Sargent 
V.  Webster,  13  Met.  497  (1847),  (46 
Am.  Dec.  743). 

Michigan :  Doyle  v.  Leitelt,  (Mich. 
1893),  56  N.  W.  Rep.  553. 

Minnesota :  Rothwell  v.  Robinson, 
44  Minn.  538  (1890),  (47  N.  W.  Rep. 
255). 

Mississippi:  Berry  v.  Broach,  65 
Miss.  453  (1888),  (4  So.  Rep.    117). 

New  Jersey:  Sewell  v.  East  Cape 
May'  Beach  Co.,  50  N.  J.  Eq.  717 
(1892),  (25  Atl.  Rep.  929). 

New  York:  Skinner  v.  Smith,  134 
N.  Y.  240  (1892),  (31  N.  E.  Rep.  911). 


Quaere  People  v.  Ballard,  136  N.  Y. 
639  (1892),  (32  N.  E.  Rep.  611, 
17  L.  R.  A.  737),  motion  for  reargu- 
ment  of  s.  c.  134  N.  Y.  269  (1892), 
(32  N.  E.  Rep.  54). 

Rhode  Island:  Phillips  v.  Pro\a- 
dence  Steam  Engine  Co.,  21  R.  I, 
304  (1899),  (43  Atl.  Rep.  598,  45 
L.  R.  A.  560)  :  "There  is  a  difference 
of  opinion  as  to  the  power  of  a  cor- 
poration to  sell  its  entire  property 
and  thus  practically  retire  from  busi- 
ness. Some  courts  hold  that  it  may 
be  done  by  the  consent  of  all  the 
stockholders  and  others  that  it  may 
be  done  by  a  majority.  .  .  We 
think  this  the  correct  rule  [that 
majority  may  authorize  sale  when 
the  corporation  is  no  longer  able  to 
profitably  continue  its  business.] 
It  has  been  recognized  in  this  State. 
.  .  .  The  principle  upon  \^'hich 
these  cases  rests  is  that  a  corporation 
may  dispose  of  its  property  by  a 
majority  vote  in  cases  which  are 
free  from  unfairness,  oppression  and 
fraud.  Against  wrongs  of  this  kind 
equity  will  interfere." 

Wisconsin:  Werle  t).  Northwestern 
Flint,  etc.  Co.,  125  Wis.  534  (1905), 
(104  N.  W.  Rep.  743). 
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them.^  But,  unless  expressly  conferred,  the  directors  of  a 
prosperous  corporation  have  no  power  to  sell  out  its  entire 
property  and  deprive  it  of  the  means  of  continuing  business. 
And  the  directors  of  a  losing,  but  not  insolvent,  corporation 
are  equally  without  implied  authority  to  wind  up  its  affairs 
and  dispose  of  its  assets.^ 

The  distinction  between  a  losing  corporation  able  to  pay  its 
debts  and  an  insolvent  corporation  must  be  observed.  The 
transfer  of  the  entire  property  of  the  one  involves  primarily 
the  relations  between  a  corporation  and  its  stockholders;    of 


'  Mahaska  County  R.  Co.  v.  Des 
Moines  Valley  R.  Co.,  28  Iowa,  451 
(1S7()). 

2  In  the  leading  case  of  Abbott  v. 
American  Hard  Rubber  Co.,  33  Barb. 
(N.  Y.)  578  (1861),  a  majority  of  the 
trustees  of  a  business  corporation 
transferred  all  its  personal  property, 
which  was  especially  adapted  to  its 
business,  to  two  persons,  who  forth- 
with caused  another  corporation  to 
be  formed,  and  transferred  such 
property  to  it.  It  was  held,  that  as 
such  transfer  practically  terminated 
the  corporation  by  taking  from  it  the 
power  to  fulfil  the  object  of  its  organi- 
zation, it  was  a  \aolation  of  that 
object,  was  not  within  the  power  of 
the  trustees,  and  was  ultra  vires  and 
void. 

Compare  Wolf  v.  Arminus  Copper 
Mine  Co.,  6  Misc.  (N.  Y.)  562  (27  N. 
Y.  Supp.  642)  (1894),  distinguishing 
Abbott  V.  American  Hard  Rubber 
Co.,  supra. 

For  other  cases  holding  that  the 
directors  of  a  corporation  have  no  im- 
phed  authority  to  dispose  of  its  prop- 
erty so  as  to  i^revent  it  from  carrying 
on  the  business  for  which  it  was 
created,  see  : 

Missouri:  Feld  v.  Roanoke  Invest- 
ment Co.,  123  Mo.  613  (1894),  (27  S. 
W.  Rr^.  635)  :  "The  officers  of  a  cor- 
poration cannot,  against  the  ^-ishes 
of  its  stockholders  or  any  one  of  them, 
sell  and  transfer  the  entire  property 
from  which  it  derives  its  emoluments 
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or  which  forms  the  basis  of  its  busi- 
ness operations.  To  do  so  would 
be  to  commit  a  breach,  if  not  of  the 
express  terms  of  the  contract,  of  its 
implied  terms,  by  wliich  the  general 
objects  defined  in  its  charter  would 
be  diverted  and,  in  effect,  de- 
stroyed." 

New  York:  People  v.  Ballard,  134 
N.  Y.  269  (1892),  (32  N.  E.  Rep. 
54,  17  L.  R.  A.  737) ;  Blatehford  v. 
Ross,  54  Barb.  42  (1869);  Met- 
ropolitan El.  R.  Co.  V.  Manhattan 
R.  Co.,  14  Abb.  N.  C.  103  (1882); 
Smith  V.  New  York  Consolidated 
Stage  Co.,  IS  Abb.  Pr.  419  (1864). 

Pcnnstjlvanin  :  Carter  v.  Producers 
Oil  Co.,  164  Pa.  St.  463  (1894),  (30 
Atl.  Rep.  391) ;  BalUet  v.  Brown, 
103  Pa.  St.  554  (1883). 

Tennessee:  Deaderick  v.  Wilson, 
8  Baxt.  108  (1874). 

In  Manufacturers*  Sav.  Bank  v. 
Big  Muddy  Iron  Co.,  97  Mo.  38  (1888), 
(10  S.  W.  Rep.  865),  however,  it  was 
hcli.l  that  the  directors  of  a  corpora- 
tion are  justified  in  disposing  of  all 
its  property  if  it  is  necessary  to  do 
so  to  obtain  the  means  of  meeting 
its  obligations. 

That  the  officers  of  a  going  cor- 
poration ha^'e  no  power  to  convey 
its  entire  manufacturing  plant  is 
manifest  without  authority,  and  is 
held  in  Consolidated  Water  Power 
Co.  V.  Nash,  109  Wis.  490  (1901), 
(85  X.  W.  Rep.  485). 
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the  other,  the  relations  between  a  corporation  and  its  creditors. 
As  said  by  Judge  Pecliham  in  Vanderpoel  v.  Gorman. ■'^  "  The 
assignment  of  property  by  an  insolvent  corporation  to  pay  its 
debts  is  a  very  different  action  from  so  disposing  of  its  prop- 
erty when  solvent,  as  to  make  its  continued  exercise  of  its 
franchises  impossible." 

In  the  absence  of  a  controlling  statute  or  by-law  of  the  cor- 
poration, the  directors  have  power  to  authorize  an  assignment 
of  the  property  of  an  insolvent  corporation  for  the  benefit 
of  its  creditors.^ 

§  113.  Ratification  by  Stockholders  of  Sale  by  Directors.  — 
While  directors  have  no  implied  authority  to  sell  the  entire 


'  Vanderpoel  v.  Gorman,  140  N.  Y. 
563  (1894),  (35  N.  E.  Rep.  932, 
37  Am.   St.   Rep.  596). 

'  Vanderpoel  v.  Gorman,  140  N.  Y. 
563  (1894),  (35  N.  E.  Rep.  932, 
37  Am.  St.  Rep.  596).  "The  corpo- 
ration had  the  power  to  make  an 
assignment.  It  was  a  corporate  act 
and  neither  the  statute  nor  any  by- 
law pro\dded  that  it  should  be  other- 
wise done  than  by  the  president  and 
secretary  and  treasurer,  under  the 
authority  of  the  board  of  directors. 
This  sufficiently  appears  to  have  been 
so  done  and  that  is  enough." 

See  also : 

Alabama:  Chamberlain  v.  Brom- 
berg,  83  Ala.  576  (1887),  (3  So.  Rep. 
434). 

Connecticut:  Chase  v.  Tuttle, 
55  Conn.  455  (1887),  (12  Atl.  Rep. 
874,   3  Am.   St.   Rep.  64). 

Illinois:  Reichwald  v.  Commercial 
Hotel  Co.,  106  111.  439  (1883). 

Indiana:  De  Camp  u.  Aylward, 
52  Ind.  468  (1876). 

Iowa:  Buell  v.  Buckingham,  16 
Iowa  284  (1864),  (85  Am.  Dec. 
516). 

Massachusetts:  Sargent  v.  Web- 
ster, 13  Mete.  497  (1847),  (46  Am. 
Dec.  543). 

Michigan:  Boynton  v.  Roe,  114 
Mich.  401  (1897),  (72  N.  W.  Rep. 
257). 


MinTiesota :  Tripp  v.  Northwestern 
Nat.  Bank,  41  Minn.  400  (1889), 
(43  N.  W.  Rep.  60). 

Missouri:  Calumet  Paper  Co.  v. 
Haskell  Show  Printing  Co.,  144  Mo. 
331  (1898),  (45  S.  W.  Rep.  1115,  66 
Am.  St.  Rep.  425). 

New  Jersey :  Wilkinson  v.  Banerle, 
41  N.  J.  Eq.  635  (1886),  (7  Atl.  Rep. 
514). 

Pennsylvania:  Ardesco  Oil  Co. 
V.  North  American  Oil,  etc.  Co.,  66  Pa. 
St.  375  (1870). 

South  Dakota:  AA^right  v.  'Lee, 
2  S.  D.  596  (1892),  (57  N.  W.  Rep. 
706). 

Texas:  Birmingham,  etc.  Co.  v. 
Freeman,  15  Tex.  Civ.  App.  451 
(1897),  (39  S.  W.  Rep.  626). 

Utah:  Cupit  v.  Park  City  Bank, 
20  Utah  292  (1899),  (58  Pac.  Rep. 
839). 

Wisconsin:  Goetz  v.  Knie,  103 
Wis.  366  (1899),  (79  N.  W.  Rep. 
401). 

Most  of  these  decisions  are  based 
upon  State  insolvency  statutes.  In 
AVest  Virginia,  however,  a  vote  of 
the  stockholders  is  necessary  to  au- 
thorize an  assignment  for  the  benefit 
of  creditors.  Action  by  the  directors 
is  insufficient. 

Kyle  V.  Wagner,  45  W.  Va.  349 
(1898),  (32  S.  E.  Rep.  213). 
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assets  of  a  corporation,  a  sale  made  by  them  may  be  validated 
by  the  subsequent  ratification  of  the  stockholders.^ 

Ratification  and  authorization  are  governed  by  the  same 
principles.  A  sale  of  corporate  property  which;  in  the  first 
instance,  requires  unanimous  consent,  can  only  be  made  good 
by  the  approval  of  all  the  stockholders.  A  sale  requiring  the 
vote  of  a  majority  may  be  ratified  by  a  majority.^ 


^  In  Sheldon,  etc.  Co.  v.  Eicke- 
meyer,  etc.  Co.,  90  N.  Y.  613  (1882), 
the  Court  of  Appeals  said :  "In  trans- 
ferring the  property  of  the  corporation 
to  pay  its  debts  the  trustees  believed 
that  they  were  acting  within  the  scope 
of  their  authority,  and  the  defendant 
accepted  the  transfer  and  received  the 
property  in  satisfaction  of  its  claim 
against  the  plaintiff,  in  the  honest 
belief  that  it  acquired  good  title 
thereto.  If  the  trustees  had  no 
power,  as  the  agents  of  the  corpora- 
tion, to  transfer  all  its  property,  thus 
depriving  it  of  the  means  of  carrying 
on  the  business  for  which  it  was 
organized,  it  is  but  the  case  of  an 
agent  making  a  contract  in  excess  of 
his  authority.  The  act  is  voidable, 
not  void.  The  principal  m.ay,  never- 
theless, affirm  the  act,  and  a  ratifica- 
tion is  equivalent  to  a  prior  authoriza- 
tion. If  all  the  stockholders  of  this 
corporation  had,  with  full  knowledge, 
subsequently  ratified  the  transfer  and 
affirmed  the  settlement,  the  act  — 
though  beyond  the  powers  given  the 
trustees  by  the  charter  —  could  not 
be  subsequently  avoided  by  the  stock- 
holders, or  by  the  corporation." 

The  conveyance  under  the  authority 
of  the  directors,  whose  action  is  rati- 
fied subsequently  by  a  majority  of  the 
st'ickhoklers,  of  the  total  assets  of  a 
private  corporation  in  payment  of  its 
debts,  operates  as  a  valid  conveyance 
of  the  property,  as  against  other  stock- 
holders, in  the  absence  of  fraud,  and 
when  a  longer  continuance  of  the  busi- 
ness would  be  prejudicial  to  all  parties. 
Hanf-ock    v.    Holbrook,    9    Fed.    353 

(ISSl). 
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See  also  Metcalf  v.  American  School 
Furniture  Co.,  122  Fed.  115  (1903); 
Hancock  v.  Holbrook,  40  La.  Ann.  53 
(1888),  (3  So.  Rep.  351);  Kent  v. 
(,)uicksilver  Mining  Co.,  78  N.  Y.  159 
(1879). 

AVhere  the  directors  of  a  mercan- 
tile corporation  called  a  stockholders' 
meeting  to  consider  the  propriety  of  a 
sale  of  its  business,  at  which  less  than 
one-third  of  the  stock  was  represented, 
but  a  resolution  was  adopted  instruct- 
ing the  directors  to  dispose  of  the 
business  upon  such  terms  as  they 
should  deem  best,  it  was  held  that 
as  the  statutes  fully  provided  for 
winding  up  the  corporation  in  case 
its  business  was  unprofitable,  or  in 
case  it  was  obliged  to  suspend  for 
want  of  funds,  the  directors  should  be 
enjoined,  at  the  suit  of  a  stockholder, 
from  disposing  of  the  assets,  so  as  to 
prevent  the  corporation  from  carrying 
out  the  objects  of  its  incorporation. 
Hunt  1'.  American  Grocery  Co.,  81 
Fed.  532  (1897). 

A  purchaser  of  stock  after  the 
ratification  at  a  stockholders*  meeting 
of  a  sale  of  the.  jiroperty  of  a  corpora- 
tion bj'  its  trustees  cannot  ordinarih' 
maintain  an  action  to  set  aside  the 
sale,  although  the  stock  purchased 
was  not  voted  at  such  meeting. 

Pitcher  v.  Lone  Pine-Surprise  Con- 
sol.  Co.,  39  Wash.  608  (1905),  (SI 
Pac.   Rep.   1047). 

2  Irregular  action  of  the  board  of 
directors  of  a  corporation  in  dispos- 
ing of  its  ]iroperty  but  which  was 
within  the  corporate  power  may  be 
validated  by  the  ratification  of  the 
stockholders. 
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The  approval  by  the  stockholders  of  a  sale  made  by  the 
directors  may  also  be  inferred  from  their  failure  to  object 
within  a  reasonable  time.^  In  Stokes  v.  Detrick  ^  the  Supreme 
Court  of  Maryland  said:  "  While  it  is  well  settled  that  the 
directors  of  a  corporation  cannot,  ordinarily,  alone  sell  and 
convey  the  whole  of  its  property,  yet  it  is  equally  true  that, 
if  such  an  unauthorized  transfer  is  made,  it  may  be  ratified  by 
the  assent  of  the  stockholders,  and  such  assent  may  be  inferred 
from  their  failure  to  protest  against  and  promptly  condemn 
the  unauthorized  acts  of  the  officers  of  the  corporation." 

§  114.  Remedies  of  Dissenting  Stockholders  in  Case  of  In- 
valid or  Unfair  Sales.  Voidable  Sales.'  —  A  sale  of  the  entire 
property  of  a  prosperous  corporation  for  purposes  other  than 
the  winding  up  of  its  affairs,  or  an  exchange  of  corporate  assets 
for  property  entailing  outside  obligations,  requires,  for  reasons 
elsewhere  indicated,  the  unanimous  consent  of  the  stockholders.^ 
Any  such  sale  or  exchange  is  ultra  vires  the  majority  and  an 
infringement  upon  the  rights  of  minority  stockholders. 

A  dissenting  stockholder  has  a  right  to  stand  upon  the 
contract  of  association  as  made,  and  equity  will  afford  him  a 
remedy  —  preventive  or  annulling  —  against  any  acts  of  the 
majority  beyond  their  powers.^     It  is  entirely  immaterial  that 


Morrisette    v.    Howard,    62    Kan.  other  corporations.     See  post,  §§  118, 

463  (1901),  (63  Pac.  Rep.  756).  119,  120,  121  and  122. 

1  Balliet  v.  Brown,  103  Pa.  St.  554  »  See  ante,  §  109 :  "Sale  of  Entire 
(1883) ;  Stokes  v.  Detrick,  75  Md.  256  Corporate  Property  by  Unanimous  Con- 
(1892),  (23  Atl.  Rep.  846).  sent;"    ante,   §   110:    "Sale  of  Entire 

Ratification  of  an  unauthorized  Property  of  Prosperous  Corporation  by 
act  by  acquiescence  to  be  binding  Majority  Vote;"  pos<,  §  118:  "Trans- 
must  be  shown  to  have  been  with  fer  of  Entire  Corporate  Property  with- 
knowledge  of  all  the  material  facts  out  Unanimous  Consent  requires  Mone- 
connected  with  the  transaction.  tary  Consideration." 

Morris    v.    Elj'ton    Land    Co.,  125  ^  United  States :  Mason  d.  Pewabic 

Ala.     263      (1899),      (28      So.     Rep.  Mining  Co.,  133  U.  S.  50  (1890),  (10 

518).  Sup.   Ct.    Rep.   224) ;    Mackintosh  v. 

2  Stokes  V.  Detrick,  75  Md.  263  FUnt,  etc.  R.  Co.,  34  Fed.  582  (1888). 
(1892),  (23  Atl.  Rep.  846).  In     Dodge     v.     Woolsey,     18     How. 

^  In    this    section    the    rights    and  (XJ.    S.)    331    (1855),    Justice    Wayne 

remedies    of    dissenting    stockholders  clearly  states  the  general   principles 

are  considered,  not  only  with  respect  governing  the  application  of  preven- 

to  invalid,  unfair  and  voidable  sales,  tive  remedies  by  injunction,   at  the 

but  with  respect  to  invalid  exchanges  instance  of  stockholders,   to  restrain 

of    corporate   property   for   stock   in  those  administering  the  affairs  of  a 
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a  proposed  purchase  or  sale  may,  in  the  opinion  of  the  court, 
be  advantageous  to  such  stockholder.'  He  alone  can  deter- 
mine that.  So  his  motive  in  bringing  suit  is  of  no  importance.^ 
Where  a  majority  of  the  stockholders  of  a  corporation  have 
power  to  dispose  of  its  entire  assets,  they  must  act  with  fairness 
towards  minority  stockholders.  A  sale  wherein  the  majority 
obtain,  directly  or  indirectly,  more  favorable  terms  than  the 


corporation  from  doing  acts  amount- 
ing to  a  violation  of  its  charter  or 
from  monopolizing  its  funds.  And 
in  the  later  leading  case  of  Hawes  v. 
Oakland,  104  U.  S.  450  (1881),  Jus- 
tice Miller  formally  states  the  rules 
governing  the  grant  of  equitable  relief 
to  stockhohlers  of  corporations.  See 
also  Mumford  v.  Ecuador  Devel.  Co., 
Ill  Fed.  6.39  (1901);  Eldred  v. 
American  Palace  Car  Co.,  96  Fed.  59 
(1899). 

Connecticut :  Byrne  v.  Schuyler 
Electric  Mfg.  Co.,  65  Conn.  336 
(1895),  (31  Atl.  Rep.  833,  28  L.  R. 
A.  304). 

Georgia:  Central  R.,  etc.  Co.  v. 
Collins,  40  Ga.  582  (1869). 

Illinois :  Chicago  Hansom  Cab  Co. 
V.  Yerkes,  141  111.  320  (1892),  (30 
N.  E.  Rep.  667,  33  Am.  St.  Rep.  315). 

Missouri :  Tanner  v.  Lindell  R. 
Co.,  180  Mo.  1  (1904),  (79  S.  W.  Rep. 
155). 

Montana :  Forrester  v.  Boston,  etc. 
Min.  Co.  21  Mont.  544  (1898),  (55 
Pac.  Rep.  229,  353). 

Nfw  York:  Abbott  v.  American 
Hard  Rubber  Co.,  33  Barb.  578 
(1861). 

Pennsylvania  :  Lauman  u.  Lebanon 
Valley  R.  Co.,  30  Pa.  St.  42  (1858), 
(72  Am.  Dec.  664). 

Rhode  Island:  Boston,  etc.  R.  Co. 
V.  New  York,  etc.  R.  Co.,  13  R.  I. 
260  (1881). 

England :  Beman  v.  Rufford,  1 
Sim.  (N.  s.)  550  (1851);  Ware  v. 
Grand  Junction  Water  Co.,  2  Russ. 
&  Myl.  470  (1831);  Bagshaw  v. 
Eastern   Union   R.   Co.,   7  Hare,    114 
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(1849).  See  also  Bird  v.  Bird's 
Patent  Deodorizing,  etc.  Co.  9  L.  R. 
Ch.  App.  358  (1874). 

Compare  Treadwell  v.  Salisbury 
Mfg.  Co.,  7  Gray  (Mass.),  393  (1856), 
(66  Am.  Dec.  490) ;  Hodges  v.  New 
England  Screw  Co.,  1  R.  I.  312 
(1850),  (53  Am.  Dec.  624);  Dudley 
V.  Kentucky  High  School,  9  Bush 
(Ky.),  576  (1873). 

1  Central  R.,  etc.  Co.  v.  Collins,  40 
Ga.  617  (1869):  "We  do  not  think 
the  profitableness  of  this  contract  to 
the  stockholders  of  the  Central  Rail- 
road Co.,  .  has  anything  to  do 
with  the  matter.  These  stockholders 
have  the  right,  at  their  pleasure,  to 
stand  on  their  contract.  If  the  char- 
ters do  not  give  to  these  companies 
the  right  to  go  into  this  new  enter- 
prise, any  one  stockholder  has  the 
right  to  object.  He  is  not  to  be 
forced  into  an  enterprise  not  included 
in  the  charter.  That  it  will  be  to  his 
interest  is  no  excuse ;  that  is  for  him 
to  judge." 

See  also  Byrne  v.  8chu>'ler  Electric 
Mfg.  Co.,  65  Conn.  336  (1895),  (31  Atl. 
Rep.  833,  28  L.  R.  A.  304) ;  Stevens 
V.  Rutland,  etc.  R.  Co.,  29  Yt.  545 
(1851);  Beman  v.  Rufford,  1  Sim. 
(n.  s.)  5.50  (1851). 

2  Central  R.,  etc.  Co.  v.  Collins,  40 
Ga.  582  (1869);  Carson  v.  Iowa,  etc. 
Co.,  80  Iowa,  638  (1890),  (45  N.  W. 
Rep.  1068) ;  Elkins  v.  Camden,  etc. 
R.  Co.,  36  N.  J.  Eq.  5  (1882) ;  Ramsey 
V.  Gould,  57  Barb.  (N.  Y.),  398 
(1870);  Pender  v.  Lushington,  L.  R. 
6  Ch.  70  (1877). 
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minority  may  be  avoided  by  the  latter,  or  the  majority  may  be 
compelled  to  account.^  Upon  similar  principles,  the  courts 
will  closely  scrutinize  a  sale  of  corporate  property  effected  by 
majority  stockholders  to  another  corporation,  which  they  con- 
trol or  are  interested  in.  Such  a  sale  is  not  void  nor  con- 
structively fraudulent.  But  if  it  is  unfair  to  the  minority,  or 
if  any  unconscionable  advantage  of  their  position  has  been  taken 
by  the  majority,  the  courts  will  not  hesitate,  at  the  suit  of  the 
minority,  to  set  the  sale  aside.  Regardless  of  the  means  em- 
ployed, when  it  appears  that  "the  majority  have  put  something 
in  their  pockets  at  the  expense  of  the  minority  "  a  court  of 
equity  will  grant  relief.^    So  where  the  directors  of  the  vendor 


'  In  Ervin  v.  Oregon  R.,  etc.  Co., 
27  Fed.  625  (1886),  where  a  majority 
of  the  stockholders  of  a  corporation 
merged  its  business  and  property 
with  businesses  and  properties  be- 
longing to  themselves  and  embarked 
the  whole  in  a,  joint  venture,  Judge 
W^allac^  said  (p.  632) :  "Applying 
these  principles  to  the  case  in  hand, 
although  the  minority  of  stockholders 
cannot  complain  merely  because  the 
majority  have  dissolved  the  corpora- 
tion and  sold  its  property,  they  may 
justly  complain  because  the  majority, 
while  occupying  a  fiduciary  relation 
towards  the  minority,  have  exercised 
their  powers  in  a  way  to  buy  the 
property  for  themselves,  and  exclude 
the  minority  from  a  fair  participa- 
tion in  the  fruits  of  the  sale.  In  the 
language  of  Mellish,  L.  J.,  in  Menier 
V.  Hooper's  Telegraph  Works,  L.  E.. 
9Ch.App.  354(1874):  'The  majority 
cannot  sell  the  assets  of  the  company, 
and  keep  the  consideration,  but  must 
allow  the  minority  to  have  their  share 
of  any  consideration  which  may  come 
to  them.' " 

For  other  somewhat  similar  cases 
where  the  courts  have  protected  the 
interests  of  minority  stockholders  see 
Buckley  v.  Big  Muddy  Iron  Co.,  7 
Mo.  App.  589  (1879);  Fougeray  v. 
Cord,  50  N.  J.  Eq.  185  (1899),  (24 
Atl,  Rep.  499).     See  also  Hayden  v. 


Official  Red  Book,  etc.  Co.,  42  Fed. 
875  (1890).  Compare  Goodwin  v 
Bodcaw  Lumber  Co.,  109  La.  1050 
(1902),  (34  So.  Rep.  74). 

2  In  Muniford  v.  Ecuador  Devel. 
Co.,  Ill  Fed.  643,  (1901)  Judge  Coxe 
said :  "Although  a  majority  may  law- 
fully make  a  contract  with  the  com- 
pany such  contract  will  be  scrutinized 
with  much  greater  care  than  if  made 
with  a  third  party,  and  unless  it 
appears  that  it  was  made  honestly 
and  for  an  adequate  consideration  a 
court  of  cquit}'  will  interjiose  to  pre- 
vent such  contract  from  being  used 
oppressively  and  in  violation  of  the 
rights  of  the  minority.  It  matters 
not  in  what  form  these  rights  are 
invaded;  it  is  the  business  of  equity 
to  penetrate  through  subterfuges 
and  discover  the  actual  transaction 
stripped  of  its  disguises.  If  then  it 
shall  appear,  no  matter  what  may  be 
the  machinery  employed,  that  the 
majority  have  sold  the  corporate 
property  to  themselves  for  a  wholly 
inadequate  consideration  a  court  of 
equity  will  grant  relief  to  the  minority 
who  have  thus  been  despoiled  of  their 
property." 

In  Chicago  Hansom  Cab  Co.  v. 
Yerkes,  141  111.  335  (1892),  (30  N.  E. 
Rep.  667),  (33  Am.  St.  Rep.  315) 
the  Supreme  Court  of  Illinois  said: 
"The    right    of    a    majority  of    the 
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corporation  are  substantially  interested  in  the  vendee  corpora- 
tion, a  sale  of  corporate  assets  will  be  annulled  if  unfair,  and 


stockholders  to  sell  the  corporate 
property  can  by  no  reasonable  con- 
struction be  held  to  involve  the  right 
to  seize  the  property  to  their  own 
use.  A  sale  conducted,  as  it  may  be, 
fairly  and  openly,  cannot,  theo- 
retically, operate  to  the  prejudice  of 
one  stockholder  more  than  to  an- 
other. There  is  in  such  case  no  pre- 
sumptive antagonism  between  the 
different  stockholders.  But  where, 
under  pretence  of  a  sale  to  themselves, 
the  majority  seize  the  property  and 
undertake  to  invest  themselves  with 
title,  their  interests  are  wholly  hostile, 
for  the  gain  of  the  one  is  the  loss  of 
the  other." 

Where  a  majority  of  the  stock- 
holders sell  the  corporate  assets  to 
another  corporation  owned  by  them- 
selves, in  violation  of  the  rights  of 
the  minority  the  latter  have  an 
equitable  lien  upon  the  property 
sold  to  the  extent  of  their  interests. 

Ervin  v.  Oregon  R.,  etc.  Co.,  27 
Fed.  625  (18SG). 

In  Rothschild  v.  Memphis,  etc.  R. 
Co.,  113  Fed.  476  (1902),  where  a 
majority  stockholder  of  a  corporation 
did  not  have  the  actvial  control  of  its 
affairs  it  was  held  that  he  did  not 
occupy  a  trust  relation  toward  the 
minority  and,  in  the  absence  of 
fraud,  might  purchase  the  property 
of  the  corporation  at  a  judicial  sale. 
The  Court  said  (p.  470):  "Stock- 
holders are  not  tenants  in  common 
of  the  property  of  the  corpora- 
tion, and  a  stockholder,  as  such, 
even  though  he  owns  a  majority  of 
the  stock,  does  not  occupy  a.  trust 
relation  toward  the  other  stock- 
holders, and  he  may  deal  with  them 
or  with  the  corjioration  in  good  faith. 
In  order  to  establish  a  trust  relation, 
the  majority  stockholder  must  actually 
control  the  affairs  of  the  company  for 
his  own  benefit  and  to  the  prejudice 
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of  the  minority  stockholders.  If  he 
is  not  in  control  of  the  property,  and 
does  not  mismanage  it  to  the  prejudice 
of  the  minority  stockholders,  he  may 
purchase,  if  there  is  no  actual  fraud, 
the  property  of  the  corporation  at  a 
judicial  sale  for  his  own  benefit,  and 
he  is  not  accountable  to  any  other 
stockholder  for  the  property  so  pur- 
chased. "  (p.  481)  "It  is  true 
that  e\'ery  transaction  of  a  majority 
stockholder  with  the  corporation  will 
be  viewed  by  the  courts  with  jealousy, 
and  set  aside  on  slight  grounds ;  but 
it  is  not  void,  and,  if  the  relations  of 
the  majority  stockholder  are  fair  and 
open,  there  is  no  rule  which  forbids 
his  dealing  with  the  corporation,  and 
no  presumption  that  such  dealing  is 
fraudulent.  The  actual  control  of 
the  property,  which  is  the  bi4,?is  in  all 
of  the  cases  of  the  trust  relation,  not 
existing,  and  the  sale  not  having 
been  brought  about  by  the  fraudu- 
lent action  of  the  defendant,  it  did 
not,  by  its  purchase,  becomie  a. 
trustee  for  the  complainant  and  other 
stockholders  of  the   .  company." 

Where  the  n:iajority  of  the  stock- 
holders of  a  corporation  entered  into 
an  agreement  for  the  sale  of  all  its 
assets  to  another  corporation  in  con- 
sideration of  the  payment  of  the 
debts  of  the  selling  company  and  an 
exchange  of  its  shares  for  those  of 
the  purchasing  company  upon  an 
agreed  basis,  and  the  latter  com- 
panj'",  although  recei\ing  a  transfer 
of  the  property,  failed  to  perform  its 
part  of  the  agreement  and  attempted 
to  dispose  of  the  stock  it  way  entitled 
to  under  the  agreement,  it  was  held 
that  there  was  sufficient  e^'idence  of 
fraud  to  warrant  the  issuance  of  a 
preliminary  injunction. 

Eldrcd  V.  American  Palace  Car 
Co.,  96  Fed.  59  (1899). 

Where  a  corporation  is  prosperous 
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the  burden  is  upon  the  directors  to  show  its  fairness/  And 
if  the  directors  of  the  vendor  corporation  are  likewise  directors 
of  the  vendee  corporation  and  thus  control  the  action  of  both, 
a  sale  is  voidable  and  will  be  set  aside  at  the  instance  of  a 
stockholder,  regardless  of  its  fairness.^ 


and  no  reason  appears  why  it  should 
be  voluntarily  dissolved  and  its  assets 
sold,  a  court  of  equity  will,  at  the  in- 
stance of  minority  stockholders  who 
allege  that  the  dissolution  and  pro- 
posed sale  constitute  a  scheme  by  the 
majority  to  "freeze  out"  the  minority, 
restrain  the  same. 

Elbogen  v.  Gerbereux-Flynn  Co., 
30  Misc.  (N.  Y.)  264  (1900),  (62  N.  Y. 
Supp.  287). 

See  also  Russell  v.  Fuel  Gas  Co., 
184  Pa.  102  (1898),  (39  Atl.  Rep.  21)  ; 
Devine  u.  Frankford  Steel,  etc.  Co., 
205  Pa.  114  (1903),  (54  Atl.  Rep. 
578) ;  Glengarry  Consol.  Min.  Co.  v. 
Boehmer,  28  Colo.  1  (1900),  (62  Pac. 
Rep.  839). 

^  Directors  of  a  corporation  stand 
in  a  fiduciary  relation  to  the  stock- 
holders, and  will  not  be  permitted  to 
manage  the  corporation's  affairs  so 
as  to  give  them  an  advantage  over 
other  stockholders.  The  courts  will 
carefully  scrutinize  transactions  be- 
tween two  corporations  where  the 
directors  of  one  are  largely  interested 
in  the  stock  of  the  other,  although 
they  are  not  necessarily  fraudulent. 
"The  law  required  of  them  the  ut- 
most good  faith  in  their  manage- 
ment and  control  of  the  corporate 
property." 

Hill  V.  Gould,  129  Mo.  106,  112 
(1895),  (30  S.  W.  Rep.  181). 

If  a  conveyance  of  corporate 
property  is,  in  whole  or  part,  for  the 
benefit  of  one  or  more  of  the  directors 
who  acted  in  the  board  and  voted  for 
■the  resolution  authorizing  the  con- 
veyance, the  same  will,  in  a  court  of 
equity,  be  regarded  as  prima  facie 
fraudulent  and  will  be  so  declared 
unless  it  should  be  shown  to  be  fair. 


reasonable  and  wholly  free  from 
fraud. 

Sweeny  v.  Grape  Sugar  Refining 
Co.,  30  W.  Va.  443  (1887),  (4  S.  E. 
Rep.  431,  8  Am.  St.  Rep.  88). 

2  In  Chicago  Hansom  Cab  Co.  v. 
Yerkes,  141  111.  335  (1892),  (30  N.  E. 
Rep.  667,  33  Am.  St.  Rep.  315),  the 
Court  said:  "It  is  a  general  rule,  ad- 
piinistered  by  courts  of  equity,  that 
where  one  person  has  the  power  of 
disposition  of  the  property  of  another 
without  the  consent  of  that  other,  he 
shall  not  be  allowed  to  become  per- 
sonally interested  in  it  himself  —  and 
this  without  regard  to  any  question  of 
fairness  in  the  immediate  transaction, 
—  for  he  shall  not  be  allowed  to 
occupy  a  position  where  self-interest 
would  temiDt  a.  betrayal  of  duty." 

In  O'Connor  Mining,  etc.  Co.  v. 
Coosa  Furnace  Co.,  95  Ala.  614,  618 
(1891),  (10  So.  Rep.  290,  36  Am.  St. 
Rep.  251),  it  was  said:  "  The  duty 
which  disqualifies  the  directors  from 
binding  the  corporation  by  a  transac- 
tion in  which  they  have  an  adverse 
interest,  is  one  owing  to  the  corpora- 
tion which  they  represent,  and  to  the 
stockholders  thereof.  A  principal  may 
consent  to  be  bound  by  a  contract 
made  for  him  by  an  agent  who,  at  the 
same  time,  represented  an  interest  ad- 
verse to  that  of  the  principal.  A  ces- 
tui que  trust  may  elect  to  confirm  a 
transaction  which  he  could  have  re- 
pudiated on  the  ground  that  the  trus- 
tee had  an  interest  in  the  matter  not 
consistent  with  his  trust  relation.  In 
like  manner,  dealings  between  cor- 
porations, represented  by  the  same 
persons  as  directors,  may  be  accepted 
as  binding  by  each  corporation  and 
the  stockholders  thereof.     The  general 
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Where  the  majority  stockholders,  in  violation  of  the  rights 
of  the  minority,  have  sokl  all  the  assets  of  a  corporation  the 
minority  are  not  bound  to  accept  a  pro  rata  share  of  the  pro- 
ceeds of  the  sale,  nor  shares  of  the  vendee  corporation  in  lieu 
thereof,  but  may  insist  upon  the  market  value  of  their  shares 
at  the  time  of  the  sale ;  may  follow  the  property  and  share  in 
the  profits  arising  from  its  use,  or  may,  under  some  circum- 
stances, have  the  sale  set  aside.  Where,  however,  the  sale  has 
been  carried  into  effect  and  the  rights  of  innocent  persons 
have  intervened,  the  court  may  decline  to  annul  the  sale  and 
leave  the  dissenting  minority  to  their  remedies  at  law.'     It  has 


rule  is,  that  such  deaUngs  are  not 
absolutely  void,  but  are  voidable  at 
tlie  election  of  the  respective  cor- 
porations, or  of  the  stockholders 
thereof.  They  become  binding,  if 
acquiesced  in  by  the  corporations 
and  their  stockholders.^' 

The  mere  fact  that  directors  sell 
the  assets  of  a  corporation  to  another 
corporation  in  which  they  are  direct- 
ors and  stockholders  does  not  render 
the  transaction  absolutely  void. 

Manufacturers'  Sav.  Bank  v.  Big 
Mu.ldy  Iron  Co.  97  Mo.  38  (1888), 
(10  S.  W.  Rep.  965). 

See  also ; 

United  States:  Worth  Mfg.  Co.  !•. 
Bingham,  116  Fed.  791  (1902); 
Miller  v.  Consolidated  Lake  Superior 
Co.,  110  Fed.  480  (l'.ii)l). 

Colorado  :  Morgan  v.  King,  27  Colo. 
539  (1900). 

Loutsiana  :  Leathers  v.  Janney,  41 
La.  Ann.  1120  (1S89),  (6  So.  Rep. 
884,  6  L.  R.  A.  RUl). 

Missouri:  Hill  v.  Goulil,  129  Mo. 
106  (1895),  (30  S.  W.  181). 

New  Hampshire :  Pearson  v.  Con- 
cord R.  Co.,  62  N.  H.  537  (1883), 
(13   Am.  St.  Rep.  590). 

New  York :  Barr  v.  New  York, 
etc.  R.  Co.,  125  N.  Y.  203  (1891), 
(26  N.  E.  Rep.  145). 

Orcfjon:  Patterson  v,  Portland 
Smelting  Works,  35  Or.  96  (1899), 
(56  Pac.  Rep.  407). 

220 


Rhode  Island:  Wilson  v.  Central 
Bridge  Props.,  9  R.  I.  590  (1870). 

JVashingio7i :  Pitcher  v.  Lone  Pine- 
Surprise,  etc.  Min.  Co.,  39  Wash.  608 
(1905),   (81  Pac.   Rep.   1047). 

iln  Tanner  v.  Lindell  R.  Co.,  ISO 
Mo.  1  (1904),  (79  S.  W.  Rep.  155), 
the  Court  said  (p.  21):  "When  the 
majority  of  stockholders  against  the 
will  of  the  minority  sell  all  the 
property  of  the  corporation  and 
thereby  work  u,  practical  dissolu- 
tion of  it,  the  minority  stockholders 
are  not  bound  to  take  in  payment 
for  their  stock  a  pro-rata  share  of 
the  proceeds  of  the  sale,  or,  in  sub- 
stitution therefor,  the  stock  of  an- 
other eorj^oration,  but,  at  their  elec- 
tion, may  have  out  of  the  proceeds 
of  the  sale,  whether  it  be  money  or 
other  ])roperty,  the  market  value  of 
their  stock  at  the  date  of  the  sale  of 
their  proportional  share  of  the  pro- 
ceeds, or  they  may  follow  the  property 
into  the  hands  of  the  purchaser  and 
share  in  the  profits  arising  from  its 
use  in  the  same  ratio  that  they 
would  have  shared  if  the  sale  had 
not  been  made,  and,  if  the  transac- 
tion be  made  with  bad  faith,  they 
may,  under  some  circumstances,  have 
the  sale  set  aside  and  a.  rehabitation 
of  the  corporation,  or,  if  equity  re- 
quires it,  and  the  application  is  timely, 
they  may  have  an  injunction  to  arrest 
the  transaction." 
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also  been  held  that  a  court  of  equity  will  not  set  aside,  at  the 
instance  of  a  minority  stockholder,  a  sale  which  is  voidable  by 
reason  of  common  directors  in  both  corporations,  unless  such 
stockholder  shows  that  he  has  sustained  damages.^ 

§  115.  Procedure  in  Stockholders'  Actions.  — All  the  minor- 
ity stockholders  may  join  in  a  suit  to  enjoin  the  execution 
of  a  contract  of  sale,  proposed  by  the  majority  and  requiring 
unanimous  consent — or  for  its  cancellation  if  executed;  or 
any  less  number  of  such  stockholders  may  maintain  the  suit. 
In  the  latter  case,  in  order  to  prevent  a  multiplicitj^  of  suits 
and  that  all  parties  interested  shall,  theoretically^  be  before 
the  court,  it  is  necessary  that  the  stockholder — in  case  an 
individual  stockholder  acts  —  should  institute  the  suit  in  be- 
half of  himself  and  of  other  stockholders  similarly  situated.^ 


In  this  case,  however,  the  Court, 
while  stating  the  different  remedies, 
held  that  although  the  sale  in  ques- 
tion infringed  the  rights  of  minority 
stockholders  yet  that,  as  a  court  of 
equity,  it  would  not  decree  its  re- 
scission because,  on  account  of  inter- 
vening rights,  such  rescission  would 
be  productive  of  more  injury  than  the 
refusal  of  it;  that  the  dissenting 
stockholders  had  an  adequate  remedy 
at  law  for  damages  for  the  injury 
sustained  and  would  be  left  to  such 
remedy. 

^  Smith  V.  Ferries,  etc.  R.  Co. 
(Cal.  1897)  51  Pac.  Rep.  710, 
citing  Hill  v.  Nisbet,  100  Ind.  341, 
354  (1884)  where  the  Court  said: 
"The  rule  is  well  established  that, 
unless  under  peculiar  and  exceptional 
circumstances,  a  court  of  equity  will 
not  interfere  to  set  aside  a  transaction 
in  itself  voidable  only,  unless  it  ap- 
pears that  the  complainant  has  sus- 
tained or  may  sustain  some  damages." 

When  the  business  of  a  corpora- 
tion is  unprofitable  and  the  majority 
have  authority  to  sell  the  corporate 
assets,  a  bill  by  a  dissenting  stock- 
holder to  restrain  a  proposed  sale 
upon  the  ground  of  inadequacy  of 
price,   and  praying  for  a  public  sale 


under  the  direction  of  the  court,  will 
not  be  sustained  in  the  absence  of 
proof  that  a  larger  bid  than  the  price 
arranged  for  could  reasonably  be  ex- 
pected at  such  public  sale  or  that 
any  person  was  ready  to  bid  as  much 
as  that  price. 

Phillips  V.  Providence,  etc.  Co.  21 
R.  I.  302  (1899),  (43  Atl.  Rep.  598, 
45  L.  R.  A.  560).  The  Court  also 
said  the  fact  that  the  sale  was  ap- 
proved by  a  vote  of  3675  to  75 
tended  to  show  the  fairness  of  the 
price  agreed  upon. 

2  United  States:  Zabriskie  v.  Cleve- 
land, etc.  R.  Co.,  23  How.  395  (1859). 
See  also  Metcalf  v.  American  School 
Furniture  Co.,  122  Fed.  115  (1903). 

Illinois:  Whitney  v.  Mayo,  15  111. 
251  (1853). 

Massachusetts :  Peabody  v.  Flint, 
6  Allen,  52  (1863). 

New  Hampshire:  March  v.  Eastern 
R.  Co.,  40  N.  H.  548  (1860),  (77  Am. 
Dec.  732). 

New  York:  Blatchford  v.  Ross,  54 
Barb.  42  (1869). 

Vermont:  Stevens  v.  Rutland,  etc. 
R.  Co.,  29  Vt.  545  (1851). 

England:  Clinch  v.  Financial 
Corp.,  L.  R.  4  Ch.  App.  117  (1868); 
Taylor  v.   Salmon,   4  Myl.    &  C.   134 
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All  the  actors,  in  transactions  by  which  the  rights  of  minority 
stockholders  have  been  infringed,  are  proper  parties  defendant 
to  suits  at  their  instance.' 

As  a  suit  to  set  aside  a  sale  of  corporate  property  is  for  the 
benefit  of  the  corporation  and  all  its  stockholders  rather  than 
for  the  exclusive  benefit  of  the  stockholder  who  institutes  it, 
money  compensation  cannot,  against  his  objection,  be  decreed 
to  him.^  Upon  similar  principles,  it  follows  that  a  judgment 
in  such  a  suit  instituted  bj^  certain  stockholders  in  behalf  of 
the  corporation  is  a  bar  to  a  subsequent  suit  by  other  stock- 
holders for  the  same  purpose  based  upon  the  same  grounds.^ 

While  a  rule  of  the  federal  courts,  established  to  prevent 
collusive  transfers  of  stock  merely  for  the  purpose  of  confer- 
ring jurisdiction,  requires  that  a  plaintiff  stockholder  should 
have  been  such  at  the  time  when  the  transaction  complained  of 
took  place,''  the  prevailing  rule  in  England  and  this  country 


(1838);  Mozley  v.  Alston,  1  Phill. 
790  (1847) ;  Beman  v.  Rufford,  1  Sim. 
(X.  s.)  550  (1851);  Winch  v.  Birken- 
head, etc.  R.  Co.,  5  De  G.  &  S.  562 
(1852). 

Compare,  however,  Hoole  v.  Great 
Western  R.  Co.,  L.  R.  3  Ch.  App.  262 
(1867). 

'  Ervin  v.  Oregon  R.,  etc.  Co.,  27 
Fed.  625  (1886). 

2  Morris  v,  Elyton  Land  Co.  125 
Ala.   263   (18!l!i),   (28  So.   Rep.   513). 

Where  the  only  relief  prayed  for 
in  a  suit  by  u  minority  stockholder 
is  the  annulment  of  the  sale  of  cor- 
porate property  and  such  relief  can- 
not be  granted,  it  is  held  that  there 
is  no  basis  for  granting  other  relief 
depending  upon  the  affirniance  of  the 
sale,  the  validity  of  which  the  bill 
expressly  repudiates. 

Tanner  v.  Lindell  R.  Co.,  ISO  Mo. 
1  (1904),  (79  S.  W.  Rep.  155). 

'  Hearst  v.  Putnam  Min.  Co.  28 
Utah  184  (1904),  (77  Pac.  Rep.  753, 
66  L.  R.  A.  781). 

*  Supreme  Court  equity  rule  94  is 
as  follows:  "Every  bill  brought  by 
one  or  more  stockholders  in  a  cor- 
poration against  the  corporation  and 
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other  parties,  founded  on  rights  which 
may  properly  be  asserted  by  the  cor- 
poration, must  be  verified  by  oath, 
and  must  contain  an  allegation  that 
the  plaintiff  was  a  shareholder  at  the 
time  of  the  transaction  of  which  he 
complains,  or  that  his  share  had  de- 
volved on  liim  since  by  operation  of 
law,  and  that  the  suit  is  not  a  collu- 
sive one  to  confer  on  a,  court  of  the 
United  States  jurisdiction  of  a  case 
of  which  it  would  not  otherwise  ha\'e 
cognizance." 

For  cases  in  the  federal  courts  con- 
struing the  rule  see  Lafayette  Co.  v. 
Neely,  21  Fed.  738  (1SS4) ;  Evans  v. 
Union  Pacific  R.  Co.,  58  Fed.  497 
(1893);  Symmes  v.  Union  Trust  Co., 
60  Fed.  830  (1894). 

A  bill  attacking  the  validity  of  the 
purchase  by  one  corporation  of  the 
property  of  another  conaes  within 
the  operation  of  Supreme  Court 
Equity  rule  94  as  one  founded  upon 
ix  right  existing  in  favor  of  the  cor- 
poration, and,  under  such  rule,  is  not 
maintainable  in  the  absence  of  specific 
statements  of  the  efforts  of  the  plain- 
tiff to  secure  action  throxigh  the  di- 
rectors and  the  cause  of  their  inaction. 
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is  that  a  transferee,  taking  his  stock  since  that  time,  may 
sue.' 

The  general  rule  of  equity  that  a  stockholder  must  first 
seek  relief  within  his  corporation,  manifestly  has  no  applica- 
tion when  the  minority  seek  relief  from  the  wrongful  acts  of 
the  majority.  The  majority  will  hardly  attack  sales  which 
they,  themselves,  have  made  or  authorized.  Under  such  cir- 
cumstances, demand  that  the  corporation  take  action  is  un- 
necessary before  bringing  suit.^ 

§  116.  Defences  to  Stockholders' Actions.  Estoppel.  Laches. 
—  Sales  of  corporate  property,  for  an  unla-^'ful  purpose,  are 
ultra  vires  of  the  corporation.  Sales  of  corporate  property, 
for  a  purpose  requiring  unanimous  consent,  are  ultra  vires  of 
the  majority.  Principles  of  estoppel  may  make  good  the  latter 
but  not  the  former.' 


Worth  Mfg.  Co.  V.  Bingham,  116 
Fed.   785  (1902). 

'  Winsor  v.  Bailey,  55  N.  H.  218 
(1875) ;  Ervin  v.  Oregon  R.,  etc.  Co., 
35  Hun  (N.  Y.),  544  (1885),  8.  c.  28 
Hun,  269  (1882) ;  Chicago  d.  Cameron, 
22  111.  App.  91  (1886);  Seaton  v. 
Grant,  L.  R.  2  Ch.  App.  459 
(1867). 

In  Georgia  the  rule  of  the  federal 
courts  has  been  adopted.  Alexander 
V.  Searcy,  81  Ga.  536  (1889),  (8  S.  E. 
Rep.  630,  12  Am.  St.  Rep.  337).  See 
also  Moore  v.  Mining  Co.,  104  N.  C. 
534  (1889),  (10  S.  E.  Rep.  679). 

In  Hollins  v.  St.  Paul,  etc.  R.  Co., 
29  N,  Y.  St.  Rep.  208  (1889),  (9  N.  Y. 
Supp.  909),  it  was  held  that  a  stock- 
holder could  not  object  to  a  transfer 
of  corporate  property  for  stock  in  an- 
other corporation,  decided  upon  be- 
fore he  bought  his  stock ;  that  he 
stood  in  the  shoes  of  those  from 
whom  he  had  bought. 

In  Bloxham  v.  Metropolitan  R.  Co., 
L.  R.  3  Ch.  App.  337  (1868),  it  was 
held  to  be  immaterial  that  the  stock 
was  purchased  for  the  purpose  of 
bringing  suit. 

2  Davis  V.  Gemmell,  70  Md.  376, 
(1889),  (17  AtJ.  Rep.  259);    Chicago 


Hansom  Cab  Co.  v.  Yerkes,  141  111. 
320  (1892),  (30  N.  E.  Rep.  667,  33 
Am.  St.  Rep.  315) ;  Nathan  v. 
Tompkin.s,  82  Ala.  437  (1887),  (2  So. 
Rep.  747)  ;  Forrester  v.  Boston,  etc. 
Min.  Co.,  21  Mont.  544  (1898),  (55 
Pac.  Rep.  229,  353). 

^  In  Kent  v.  Quicksilver  Mining  Co., 
78  N.  Y.  185  (1879),  Judge  Folger 
said  :  "When  it  is  a  question  of  the 
right  of  a  stockholder  to  restrain  the 
corporate  body  within  its  express  or 
incidental  powers,  the  stockholder 
may  in  many  cases  be  denied,  on  the 
ground  of  his  express  assent  or  his 
intelligent  though  tacit  consent  to  the 
corporate  action.  If  there  be  a  de- 
parture from  statutory  direction, 
which  is  to  be  considered  merely  a 
breach  of  trust  to  be  restrained  by  a 
stockholder,  it  is  pertinent  to  consider 
what  has  been  his  conduct  in  regard 
thereto.  A  corporation  may  do  acts 
which  affect  the  public  to  its  harm, 
inasmuch  as  they  are  per  se  illegal  or 
are  malum  prohibitum.  Then  no 
assent  of  stockholders  can  validate 
them.  It  may  do  acts  not  thus  il- 
legal, though  there  is  a  want  of 
power  to  do  them,  which  affect  only 
the    interests    of    the    stockholders. 
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Where  the  want  of  a  stockholder's  assent  affects  the  validity 
of  a  sale,  he  may  be  estopped  from  setting  it  up.  By  partici- 
pating in  the  transfer  of  corporate  property/  or  by  acquiescing 
and  failing  for  an  unreasonable  time  to  take  steps  to  set  it 
aside,^   a   stockholder   may  be   estopped  from  taking   action. 


They  may  be  made  good  by  the  assent 
of  the  stockholders,  so  that  strangers 
to  the  stockholders,  dealing  in  good 
faith  with  the  corporation,  will  be 
protected  in  a  reliance  upon  those 
acts." 

Symmes  v.  Union  Trust  Co.,  60 
Fed.  855  (1894)  :  "In  reference  to  the 
acts  and  conduct  of  complainants 
and  their  participation  and  acquies- 
cence in  the  various  transactions,  it 
must  be  remembered  that  the  doctrine 
of  ultra  vires  has  two  separate  and 
distinct  phases,  —  one,  where  the 
public  or  creditors  are  concerned, 
which  has  no  application  to  this 
case ;  the  other,  where  the  question 
is  between  the  stockholders  and  the 
corporation,  or  between  it  and  its 
stockholders  and  third  parties  deal- 
ing with  it  and  through  it  with  them." 

^  AA^here  minority  stockholders  who 
opposed  a  transfer  of  corporate  assets 
for  stock,  subscribed  for  their  pro- 
portion under  protest,  and  permitted 
the  purchasing  corporation  to  trans- 
act business  for  eighteen  months,  it 
was  held  that  they  were  then  estopped 
to  ask  for  a  rescission.  Post  o.  Bea- 
con Pump,  etc.  Co.,  84  Fed.  371 
(1898). 

A  stockholder  who  accepts  his 
shares  of  the  stock  cannot  complain 
of  the  transaction.  Feld  v.  Roanoke 
Inv.  Co.,  123  Mo.  003  (1894),  (27  S. 
W.  Rep.  035).  See  also  Glymont 
Imp.  Co.  V.  Toller,  80  M.l.  278  (1894), 
(30  Atl.  Rep.  651) ;  Hoene  v.  Pollak, 
lis  Ala.  617  (1S97),  (24  So.  Rep.  349, 
72  Am.  St.  Rep.  189,  43  L.  R.  A.  376). 

Stockholders,  after  voting  for  and 
approving  a  sale  or  purchase,  cannot 
be  heard  to  complain  thereof  in 
equity. 
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McGeorge  v.  Big  Stone  Gap  Imp't. 
Co.,  57  Fed.  262  (1893);  Burr  v. 
Pittsburgh,  etc.  Co.,  51  Fed.  33  (1892). 
Where  at  a  stockholders'  meeting 
a  plan  for  the  sale  of  the  assets  of  the 
corporation  to  another  corporation, 
partly  for  cash  and  partly  for  stock, 
was  presented,  explained  and  unani- 
mously approved,  and  at  u,  subse- 
quent meeting  the  officers  were  au- 
thorized "to  complete  the  sale"  and 
executed  a  deed,  it  was  held  that  a, 
stockholder  who  wa??  present  at  the 
first  meeting  was  bound  hy  its  action 
and  could  not  refuse  the  stock  of  the 
purchasing  corporation  in  part  pay- 
ment of  his  shares. 

Carr  u.  Rochester  Tumbler  Co., 
207  Pa.  392  (1904),  (50  Atl.  Rep. 
945). 

AYhere  a  corporation,  without  the 
consent  of  all  its  stockholders,  sold 
all  its  property  to  another  corpora- 
tion for  stock  in  the  latter,  it  was  held 
that  the  exchange  could  be  annulled 
at  the  instance  of  a  stockholder  of 
the  former  corporation  who  did  not 
participate  in  the  transaction.  It 
was  also  held  that  the  fact  that  the 
purchasing  corporation  had  given  its 
bonds  in  exchange  for  certain  bonds 
of  the  vendor  corporation  did  not 
estop  such  stockholder  from  taking 
steps  to  set  aside  the  transfer. 

Morris  v.  Elyton  Land  Co.,  125 
Ala.  263  (1899),  (28  So.  Rep.  513). 

See  also  generally  as  to  estoppel 
against  stockholders,  Sheldon,  etc. 
Co.  V.  Eickemeyer,  etc.  Co.,  90  N.  Y. 
607  (1882);  Berry  v.  Broach,  05 
Miss.  450  (1888),  (4  So.  Rep.  117). 

^  Sir  John  Romilly  in  Gregory  v. 
Patchett,  33  Beav.  602  (1864),  thus 
stated    the    position    of    stockholders 


CHAP.  Xl] 


SALES   OF   CORPORATE   PROPERTY 


§  116 


"Acquiescence  is  an  implied  sanction  of  the  sale,"  '  and,  as  a 
defence,  is  essentially  the  same  as  laches,  although  the  former 
carries  the  idea  of  tacit  approval  and  the  latter  of  neglect  or 
delay. 

An  injunction  will  not  be  granted,  at  the  instance  of  a  minor- 
ity stockholder,  to  restrain  a  sale  where  such  stockholder,  by 
his  laches,  has  permitted  the  interests  of  innocent  persons  to 
intervene  so  that  it  cannot  be  granted  without  inflicting  serious 
injuries.^ 

The  defence  of  estoppel  involves  both  knowledge  and  un- 
reasonable delay  on  the  part  of  the  stockholder  who  brings 
the  suit,'  or  the  prior  holder  of  his  shares,^  although  the  means 
of  knowledge,  readily  available,  may  be,  in  legal  effect,  equiva- 
lent to  knowledge.^  No  rule  can  be  laid  down  for  determining 
what  length  of  time  will  constitute  unreasonable  delay.  It 
will  depend  upon  the  facts  and  circumstances  of  each  case." 


who  acqmesce  and  outstay  their 
time  :  "  Shareholders  cannot  lie  by, 
sanctioning,  or  by  their  silence  at 
least  acquiescing  in,  an  arrangement 
"which  is  ultra  vires  of  the  company  to 
which  they  belong,  watching  the  re- 
sult ;  if  it  be  favorable  and  profitable 
to  themselves,  to  abide  by  it  and  in- 
sist on  its  validity,  but  if  it  prove 
unfavorable  and  disastrous,  then  to 
institute  proceedings  to  set  it  aside." 
See  also  Watt's  Appeal,  78  Pa.  St. 
370  (1875) ;  Fort  Worth  Pub.  Co.  v. 
Hitson,  SO  Tex.  216  (1891),  (14  S.  W. 
Rep.  846). 

1  Boston,  etc.  R.  Co.  v.  New  York, 
etc.  R.  Co.,  13  R.  I.  260  (1881). 
Evans  v.  Smallcomb,  L.  R.  3  H.  L. 
249  (1868). 

2  Tanner  v.  Lindell  R.  Co.,  180  Mo. 
1  (1904),  (79  S.  AV.  Rep.  155). 

^  Cumberland  Coal  Co.  v.  Sher- 
man, 30  Barb.  (N.  Y.)  553  (1859). 

'  A  transferee  stand.^  in  no  better 
position  than  the  holder  of  the  stock 
at  the  time  of  the  transaction.  Brown 
v.  Duluth,  etc.  R.  Co.,  53  Fed.  889 
(1893).  Re  Syracuse,  etc.  R.  Co., 
91  N.  Y.  1  (1883). 

'  Jessup  V.  Illinois  Central  R.  Co., 


43  Fed.  483  (1890).  See  also  Taylor  v. 
Railroad  Co.,  4  Woods  (U.  S.),  575 
(1882). 

^  Connecticut :  Seven  years '  delay 
a  bar.  Banks  v.  Judah,  8  Conn.  145 
(1830),  (the  earliest  reorganization 
case).  Six  months'  delay  after  the 
annual  meeting  not  a  bar.  Byrne  v. 
Schuyler  Electric  Mfg.  Co.,  65  Conn. 
336  (1895),  (31  Atl.  Rep.  833,  28 
L.  R.  A.  304). 

Georgia:  Alexander  v.  Searcy,  81 
Ga.  536  (1888),  (8  S.  E.  Rep.  630, 
12  Am.  St.  Rep.  337),  four  years' 
delay  a  bar  to  stockholder's  suit. 

Louisiana:  Hancock  v.  Holbrook, 
40  La.  Ann.  53  (1888),  3  So.  Rep. 
351),  two  years'  delay  a  bar. 

M nssachuaetts :  Snow  v.  Boston, 
etc.  Co.,  158  Mass.  325  (1893),  (33  N. 
E.  Rep.  588),  one  year  a  bar.  Pea- 
body  V.  Flint,  88  Mass.  52  (1803),  three 
and  a  half  years  a  bar. 

Minnesota:  Pinkus  v.  Minneapolis 
Linen  Mills,  65  Minn.  40  (1896),  (67 
N.  W.  Rep.  643),  two  years  a  bar. 

Missouri:  Descombes  v.  Wood,  91 
Mo.  196  (1886),  (4  S.  W.  Rep.  82, 
60  Am.  Rep.  239)  four  years  a  bar. 

Pennsylvania:    Ashhurt's   Appeal, 
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§  117.  Effect  of  Sale  of  Entire  Corporate  Property.  — A  cor- 
poratiori;  having  been  created,  is  not  dissolved,  in  contempla- 
tion of  law,  -without  some  legislative  or  judicial  act  —  or  act 
in  pursuance  of  legislative  authority  —  extinguishing  its  fran- 
chises. So  long  as  they  exist,  the  corporation  exists.  Con- 
sequently, while  the  sale  of  the  entire  property  of  a  corporation 
may  render  it  unable  to  fulfil  the  purposes  of  its  organization, 
it  does  not  dissolve  it.  ''  A  corporation  may  exist  without  prop- 
erty." ^ 


60  Pa.  St.  290  (1869),  seven  years  a 
bar. 

Rhode  Island:  Boston,  etc.  R.  Co. 
7^  New  York,  etc.  K.  Co.,  13  R.  I.  260 
(1881),  twelve  ycar.'^  a  bar. 

England:  In  Re  Pinto  Silver  Min. 
Co.,  L.  R.  8  Ch.  273  (1877),  Lord  Jus- 
tice James  held  three  years'  delay  a 
bar  and  said:  **But  when  a  person, 
having  kiiowleilgc  of  what  is  being 
done,  assents  by  his  trustees  to  the 
transfer  of  the  property  of  the  com- 
pany to  another  company,  being  aware 
that  the  former  company  was  in 
course  of  winding  up,  and  takes  no 
step  during  the  whole  of  that  wind- 
ing up,  it  is  utterly  out  of  the  question 
that  he  should  be  at  liberty  to  come, 
after  the  lapse  of  years,  and  upset  all 
that  has  been  done." 

^  Price  V.  Holcomb,  89  Iowa,  137 
(1893),  (56  N.  AV.  Rep.  407):  "The 
sale  of  all  the  proi:'crty  may  ha\'C  the 
effect  of  terminating  the  business  for 
which  the  corporation  was  organized, 
but  it  does  not  dissolve  it.  Such  a 
sale  no  more  dissolves  the  corporation 
than  would  the  giving  of  a  mortgage 
that  might  ultimately  result  in  all  the 
property  being  taken  from  the  cor- 
poration. " 

See  also  : 

Illinois:  Reichwald  v.  Commercial 
Hotel  Co.,  100  111.  439  (1S83)  ;  Brufett 
V.  Great  Western  R.  Co.,  25  111.  353 
(1861). 

Marijland  :  State  v.  Bank  of  Mary- 
land, 6  Gill  &  J.  205  (1834),  (26  Am. 
Bee.  561). 

226 


Missouri:  Kansas  City  Hotel  Co. 
V.  Sauer,  65  Mo.  279  (1877);  Hill  v. 
Fogg,  41  Mo.  563  (1867). 

New  York:  Brickerhoff  v.  Brown, 
7  Johns  Ch.  217  (1823). 

North  Carolina:  Pinchback  v. 
Bessemer  Min.  etc.  Co.,  137  N.  C. 
171  (1904),  (49  S.  E.  Rep.  106). 

Texas:  Island  City  Sav.  Bank  v. 
Sachtleben,  80  Tex.  420  (1887)  ;  (3 
S.  W.  Rep.  733,  26  Am.  St.  Rep. 
759). 

And  see  note  to  99  Am.  Dec.  333, 
"Sale  by  corporation  of  all  its  assets 
and  effect  thereof." 

In  Coler  v.  Tacoma  R.  etc.  Co.,  65 
N.  J.  E.|  347  (1903),  (54  Atl.  Rep. 
413),  however,  it  was  held  that  the 
arrangement  there  proposed,  consist- 
ing of  the  transfer  of  the  property 
and  franchises  of  a.  corporation,  in 
consideration  of  the  distribution  of 
the  shares  of  the  purchasing  corpora- 
tion among  the  stockholders  of  the 
vendor  company,  with  a  provision  for 
a  cash  payment  to  dissenting  stock- 
holders, amounted  to  u.  dissolution 
of  the  vendor  corporation  within  the 
meaning  of  the  New  Jersey  statute, 
and  could  be  legally  carried  out  only 
according  to  the  provisions  of  such 
statute. 

So  it  has  been  held  under  pecuhar 
provisions  of  the  statutes  of  Tennes- 
see that  an  educational  institution 
is  dissoU'ei.!  by  the  conveyance  of  its 
property  and  franchises  to  another 
institution  which  assumes  its  obli- 
gations. 


CHAP.  Xl]  SALES  OP  CORPORATE  PROPERTY  §  119 

II.    Exchange   of   Property   of   One   Corporation  for   Stock   of 

Another 

§  lis.  Transfer  of  Entire  Corporate  Property  without  Unani- 
mous Consent  requires  Monetary  Consideration.  —  Upon  the 
winding  up  of  tiie  aiTairs  of  a  corporation,  every  stockholder 
has  a  right  to  insist  that  the  property  of  the  corporation  be 
converted  into  money  and  that  the  proceeds  be  distributed.' 
He  has  a  right  to  require  the  valuation  of  the  corporate  prop- 
erty to  be  fixed  by  a  sale. 

Similarly,  it  is  the  right  of  every  stockholder  to  demand 
that  sales  of  corporate  assets  made  preliminary  to,  and  for  the 
purposes  of,  liquidation  shall  be  for  money.  He  cannot  be 
compelled  to  accept  "  chips  and  whetstones  "  instead  of  cash. 
Whether  the  exchange  of  one  species  of  property  for  another 
is  even  a  step  towards  liquidation  depends  entirely  upon  their 
comparative  marketableness.     An  exchange  is  not   a  sale. 

A  transfer  of  all  the  property  of  one  corporation  for  stock 
in  another  is  an  exchange.  Its  legality  depends  upon  two 
considerations : 

(1)  The  power  of  the  corporation  to  acquire  stock  in  an- 
other corporation. 

(2)  The  power  of  the  majority  to  authorize  such  transfer. 

§  119.  Exchange  of  Property  for  Stock  ultra  vires. — A 
private  corporation,  by  the  unanimous  consent  of  its  stock- 
holders, may  exchange  its  assets  for  any  other  property  it  has 
power  to  acquire.  The  validity  of  a  transfer  of  the  property 
of   one   corporation  for  stock   in   another  therefore   depends, 

State  V.  U.   S.   Grant  University,  manage   its   business,   witiiout   prop- 

115  Tenn.  238  (1905),'  (90  S.  W.  Rep.  erty  with  whicli  to  do  business,  and 

294).  without  the  right  lawfully  to  do  busi- 

And    compare  the  decision  in  the  ness,  is  dissolved  by  the  operation  of 

very  recent  case  of  Rochester  R.  Co.  the  law  which  brings  this  condition 

V.  City  of  Rochester,  205  U.  S.  236,  into  existence.'' 

255  (1907),   (27  Sup.  Ct.  Rep.  469),  '  Mason    v.    Pewabic    Mining    Co., 

where  the  Supreme  Court  said  :  "The  133  U.  S.  50  (1890),  (10  Sup.  Ct,  Rep. 

law   does  not  expressly  dissolve  the  224).     See   also  cases  cited  in  notes 

selling   corporation,    but  It   leaves  it  to  §  120,  post:  "  Exchange  of  Property 

without    stock,    officers,    property    or  for   Stock    Infringement   of  Rights   of 

franchises.     A    corporation     without  Dissenting  Stockholders. '[ 
shareholders,      without     officers      to 
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primarily,  upon  the  power  of  the  former  corporation  to  acquire 
the  stock. 

The  general  rule  that  one  corporation  has  no  implied  au- 
thority to  acquire  and  hold  stock  in  another  corporation,  and 
the  exceptions  thereto,  are  considered  at  length  in  another 
part  of  this  treatise.^  Unless  the  corporation  transferring  its 
property  has  express  statutory  authority  to  acquire  stock,  or 
the  circumstances  are  such  as  to  bring  it  within  an  exception 
to  the  rule,  a  transfer  of  corporate  property  for  stock  in  an- 
other corporation  is  ultra  vires? 

It  would  seem,  however,  that  the  objection  of  ultra  vires  to 
an  exchange  of  property  for  stock  when  all  the  stockholders 
agree,  might  be  avoided  bj^  directly  distributing  the  stock 
among  the  stockholders  instead  of  delivering  it  to  the  cor- 
poration.    If  the  rights  of  creditors  are  protected  and  stock- 


^  See  post,  Part  IV.  :  "Corporate 
Stockholding  and  Control." 

2  A  New  Jersey  corporation  en- 
tered into  an  agreement  with  a  cor- 
poration of  the  State  of  M'ashington 
wherein  it  agreed  to  transfer  to  the 
latter  corporation  all  its  property 
and  franchises,  except  the  franchise 
of  being  a  corporation,  in  considera- 
tion that  the  latter  should  issue  to  it 
its  shares  of  fully  paid-up  stock  to 
an  agreed  amount,  and  should  pay 
to  its  stockholders  who  refused  to 
accept  such  stock  a  sum  in  cash  in 
lieu  thereof.  It  was  held,  upon  a 
bill  filed  by  a  stockholder  of  the  New 
Jersey  corporation,  that  the  con- 
summation of  the  arrangement  should 
be  restrained  for  the  reason,  among 
others,  that  the  Constitution  and 
judicial  decisions  of  the  State  of 
A^'ashington  which  make  it  unlawful 
for  any  corporation  to  hold  stock 
and  exorcise  the  rights  of  a  stock- 
holder in  a  corporation  of  that  State, 
apply  to  foreign  as  well  as  to  do- 
mestic corporations. 

Coler  V.  Taconna  R.  etc.  Co.,  65 
N.  J.  Eq.  347  (1903),  (54  Atl.  Rep. 
413). 

A  corporation  having  power  under 
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its  charter  "to  take  stock"  in  other 
corporations  cannot,  without  the 
consent  of  all  its  stockholders,  trans- 
fer all  its  property  to  another  cor- 
poration in  consideration  of  stock  in 
the  latter  corporation  to  be  dis- 
tributed an\ong  its  stockholder.>5. 
Such  a,  transaction  is  idtra  vires  the 
transferring  corporation. 

Morris  v.  Elyton  Land  Co.,  125  Ala. 
263    (1S99),    (28    So.    Rep.    513). 

A  transfer  of  all  the  property  of  a 
corporation  to  a  foreign  corporation 
in  consideration  of  the  latter  cor- 
poration assinning  the  obligations  of 
the  former  and  agreeing  to  turn  over 
its  entire  capital  stock  in  exchange 
for  the  shares  of  the  former  corpora- 
tion —  pro\dsion  being  made  for 
paying  cash  to  dissenting  stock- 
holders—is neither  a  "sale"  nor  an 
"exchange,"  and  is  unauthorized  by 
the  la'^NS  of  Montana. 

Forrester  v.  Boston,  etc.  Min.  Co., 
21  Mont.  544  (1898),  (55  Pac.  Rep. 
229,  353). 

For  further  consideration  of  this 
subject  see  post,  §  281,  "Incidental 
Power  to  take  tHtock  in  Exchange  for 
Corporate  Assets." 
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holders  agree,  no  one  else  can  complain  of  a  donation  by  a 
private  corporation  for  the  direct  pecuniary  benefit  of  its  stock- 
holders.' 

§  120.  Exchange  of  Property  for  Stock  Infringement  of 
Rights  of  Dissenting  Stockholders.  —  A  corporation,  having 
the  power  to  acquire  stock  in  other  corporations,  may,  in  ordi- 
nary transactions,  exercise  it  in  the  same  manner  as  other 
powers. 

But  a  transfer  of  the  entire  property  of  a  corporation  is  an 
extraordinary  transaction  requiring  unanimous  consent,  ex- 
cept for  liquidating  purposes,  and  for  those  purposes  requiring 
a  pecuniary  consideration. 

A  majority  of  the  stockholders  cannot  authorize  the  transfer 
of  the  corporate  assets  for  stock  in  another  corporation.^     They 


'  A  transfer  of  the  property  of  a 
corporation  for  stock  in  another  cor- 
poration not  objected  to  by  any 
stockholder  or  creditor  cannot  be 
questioned  by  any  one,  except  the 
State  in  a  proper  proceeding. 

Read  v.  Gtizens  St.  R.  Co.,  110 
Tenn.  316  (1903),  (75  S.  W.  Rep. 
1056). 

2  United  States :  In  Post  v.  Beacon 
Vacuum  Pump,  etc.  Co.,  84  Fed. 
375  (1898),  Judge  Putnam  said : 
"The  minority  has  a  lawful  right 
to  maintain  that  the  contractual 
relations  which  it  established  with  a 
corporation  whose  shareholders  they 
became  does  not  include  a  contrac- 
tual relation  with  any  other  corpora- 
tion." 

See  also  McCutcheon  v.  Merz  Cap- 
sule Co.,  71  Fed.  787  (1896),  (31  L.  R. 
A.  415)  ;  Easun  v.  Buckeye  Brewing 
Co.,  51  Fed.  156  (1892). 

Alabama:  Elyton  Land  Co.  v. 
Dowdell,  113  Ala.  186  (1896),  (20 
So.  Rep.  981,  59  Am.  St.  Rep.  105)  : 
"It  may  be  that  a  private  business 
corporation  may  sell  out  its  entire 
property,  by  and  with  the  consent  of 
less  than  all  its  stockholders,  for  the 
purposes  of  paying  its  debts  or  for 
the     purposes     of     dissolution     and 


settlement,  but  when  this  is  the  pur- 
pose, it  must  be  clearly  understood, 
and  the  terms  and  conditions  of  the 
sale  must  be  within  the  contractual 
relations  between  the  corporation 
and  its  creditors  or  shareholders. 
There  can  be  no  presumption  that  a 
creditor  or  stockholder  of  the  dis- 
soh'cd  corporation  will  accept,  in  pay- 
ment of  his  demand,  anything  but 
money.  He  cannot  be  required  to 
do  so  arbitrarily."  See  also  Morris 
V.  Elyton  Land  Co.,  125  Ala.  263 
(1899),  (28   So.  Rep.  513). 

Connecticut:  Byrne  v.  Schuyler 
Electric  Mfg.  Co.,  65  Conn.  350 
(1895),  (3  Atl.  Rep.  833,  28  L.  R.  A. 
304). 

Illinois:  Harding  v.  American 
Glucose  Co.,  182  111.  628  (1899),  (55 
N.  E.  Rep,  577,  74  Am.  St.  Rep. 
189,  64  L.  R.  A.  738), 

Maryland:  Glymont  Imp.  Co.  v. 
Toller,  80  Md.  278  (1894),  (30  Atl. 
Rep.  651). 

Montana:  Forrester  v.  Boston, 
etc.  Min.  Co.,  21  Mont.  544  (1898), 
(55  Pac.  Rep.  229,  353). 

Missouri:  Feld  v.  Roanoke  In- 
vestment Co.,  123  Mo.  614  (1894),  (27 
S.  W.  Rep.  635)  :  "Nor  can  the  stock 
of   such    new    corporation    be    forced 
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cannot  force  the  minority,  against  their  will,  into  a  new  com- 
pany nor  compel  them  to  elect  between  so  entering  and  losing 
their  interests.^ 


upon  the  dissenting  stockholders  in 
payment  of  their  stock  in  the  original 
company,  who  are  entitled  to  pay- 
ment in  money." 

Xcw  York:  Frothingham  v.  Bar- 
ney, 6  Hun,  372  (1876)  :  "They  had 
no  right  to  exchange  the  assets  of  the 
old  association  for  the  corporate 
stock  of  any  corporations,  without 
the  consent  of  all  the  stockholders. 
Equally  were  they  without 
authoritv  in  making  tliis  partial  ex- 
change, without  such  consent.  Stock- 
holders of  the  old  association  could 
not  thus,  against  their  will,  be  forced 
into  relations  with  the  new  com- 
pany." 

See  also  Taylor  v.  Earle,  8  Hun,  1 
(lS7(i)  ;  People  v.  Ballard,  134  N.  Y. 
269  (1S92),  (32  N.  E.  Rep.  54). 

Rhode  Island:  Boston,  etc.  R.  Co. 
V  New  York,  etc.  R.  Co.,  13  R.  I.  260 
(1S81). 

South  Dakota:  Summers  v.  Glen- 
wood  Gold,  etc.  Min.  Co.,  15  S  D. 
20  (1901),  (86  N.  W.  Rep.  749). 

^  Notwithstanding  the  rule  stated 
in  the  text,  transfers  of  the  entire 
property  of  corporations,  authorized 
onl\'  by  a  majority  of  their  stock- 
holders, in  exchange  for  the  stuck  of 
other  corporations  have  bein  re- 
peatedly made — -often  in  the  guise 
of  a  "  reorganization' '  —  and  have 
somc'tiincs  r(.'rei\'cd  the  approval  of 
the  courts.  Thus  in  Sawyer  v.  Du- 
buque Printing  Co.,  77  Iowa,  242 
(ISSO),  (^2  X.  ^y.  Rep.  300),  it  was 
held  that  whore  a  corporation  could 
not  carry  on  a  business  ^\■ith  j^rofit, 
and  was  approaching  serious  financial 
embarrassment,  the  sale,  without 
fraud  and  in  good  faith,  of  all  its 
property  to  a  rival  corporation  whose 
paid-up  stock  was  given  in  payment, 
afTordeil  no  ground  of  complaint  to  a 
stockholder  who  was  not  notified  of, 
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nor  present  at,  the  meeting  at  which 
the  transfer  was  decided  upon.  In 
this  case,  however,  the  question 
whether  an  exchange  of  property  for 
stock  was  valid  was  not  passed  upon 
by  the  Court.  And  in  Farmers 
Loan,  etc.  Co.  v.  Toledo,  etc.  R.  Co., 
54  Fed.  759  (1893),  it  was  assumed  by 
Judge  Jackson  that  an  exchange  of 
property  for  stock  was  a  sale,  and, 
from  this  wrong  premise,  the  conclu- 
sion was  reached  that,  under  statu- 
tory power  to  sell,  a  transfer  of  prop- 
erty for  stock  by  the  prescribed 
majority  left  the  minority  remediless. 

Moreover,  in  the  recent  case  of 
Metcalf  V.  American  School  Furni- 
ture Co.,  122  Fed.  126  (1903)  Judge 
Hazel  said  :  "I  am,  therefore,  of  opin- 
ion that  the  weight  of  authority  sup- 
ports the  view  that,  where  a  corpora- 
tion obtains  by  its  charter  the  right 
to  dispose  of  its  property  and  to  dis- 
solve its  corporate  existence,  it  has 
the  power  to  accept  stock  in  another 
corporation  in  payment  of  the  pur- 
chase price,  provided  the  transaction 
is  bona  fide." 

In  Gernier  v.  Triple-State  Natural 
Gas,  etc.  Co.,  60  AV.  Va.  143  (1906), 
(54  S.  E.  Rep.  509),  the  Court  said: 
"Did  the  stockholders  have  the  right, 
under  the  laws  of  Most  Virginia,  to 
^ote  and  sell  all  the  property  of  the 
corporation,  and  take  in  payment  the 
stock  and  bonds  of  another  corpora- 
tion ?  It  will  be  seen  that  the 
section  pro\Tdes  that  holders  of  60 
per  centum  of  the  outstanding  stock 
of  the  corporation  may  sell,  transfer, 
or  assign  in  good  faith  all  of  its  prop- 
erty and  assets,  and,  while  it  does  not 
expressly  and  in  terms  authorize  the 
corporation  to  take  in  payment 
therefor  the  stock  or  bonds  of  another 
corporation,  >'et,  with  the  full  power 
to    sell,    transfer,    or    assign   in   good 
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A  possible  exception  to  this  rule  may  arise  where  the  stock, 
taken  upon  an  exchange,  has  an  estabUshed  market  value,  so 
that  it  may  fairly  be  considered  an  equivalent  for  money.  In 
such  a  case  there  is,  practically,  a  sale  upon  a  monetary  con- 
sideration/ 

In  order  to  avoid  the  objection  that  dissenting  stockholders 
cannot  be  forced  into  a  new  corporation,  reorganization  plans 
have  often  provided  that  stockholders  who  do  not  choose  to 
go  into  the  new  or  purchasing  company  may  take  a  stated 
sum  of  money  in  lieu  of  the  shares  to  which  they  would  be 
entitled.  The  objection  to  a  plan  of  this  character  is  that  the 
majority  have  no  right  to  fix  the  value  of  the  property  of  the 


faith  all  of  its  property  and  assets 
under  the  said  section,  it  would  seem 
clear  that  under  the  provisions  of  the 
Code  of  1899,  as  amended  by  the  acts 
of  1901,  the  corporation  has  full 
power  to  subscribe  for  or  purchase 
the  stock,  bonds,  or  securities  of  any 
joint-stock  company.  This  it  can  do, 
upon  a  majority  vote  of  the  stock,  by 
plain  im,plication.  Having  the  right 
to  sell,  transfer,  and  assign  all  its 
property  .  .  and  having  the  right 
to  subscribe  for,  or  purchase  the 
stock,  bonds  or  other  securities  of 
any  joint-stock  company,  it  would 
follow  as  a  necessary  sequence  that 
it  could  take  the  one  in  payment  for 
the  other." 

For  other  cases  where  the  courts 
have,  for  various  reasons,  approved 
the  exchange  of  the  assets  of  one 
corporation  for  stock  in  another,  see 
Buford  V.  Keokuk,  etc.  Packet  Co., 
3  Mo.  App.  159  (1876);  Treadwell  v. 
Salisbury  Mfg.  Co.,  7  Gray  (Mass.), 
393  (1856),  (66  Am.  Dec.  490); 
Hodges  V.  New  England  Screw  Co., 
1  R.  I.  312  (1850) ;  AVilson  v.  ^olian 
Co.,  64  App.  Div.  (N.  Y.)  337  (1901), 
(72  N.  Y.  Supp.  150). 

^  The  decision  in  Treadwell  v.  Salis- 
bury Mfg.  Co.,  7  Gray  (Mass.),  393 
(1856),  cannot  be  justified  upon  prin- 
ciple.    In   this   case    the    Court   said 


(p.  405)  :  "Nor  can  we  see  anything 
in  the  proposed  sale  to  a  new  corpora- 
tion, and  the  receipt  of  their  stock  in 
payment,  which  makes  the  transaction 
illegal.  It  is  not  a  sale  by  a  trustee 
to  himself,  for  his  own  benefit ;  but  it 
is  a  sale  to  another  corporation  for  the 
benefit  and  with  the  consent  of  the 
cesiuis  que  trust,  the  old  stockholders. 
The  new  stock  is  taken  in  lieu  of 
money,  to  be  distributed  among  those 
stockholders  who  are  billing  to  receive 
it,  or  to  be  converted  into  money  by 
those  who  do  not  desire  to  retain  it. 
Being  done  fairly,  and  not  coUusively, 
as  a  mode  of  payment  for  the  property 
of  the  corporation,  that  transaction  is 
not  open  to  valid  objection  by  a 
minority  of  the  stockholders." 

The  rights  of  minority  stockholders 
cannot  be  made  to  depend  upon  their 
ability  to  convert  into  money  stock 
which  has  no  established  market  value 
—  is  not  regularly  bought  and  sold. 
Compare  Easun  -y.  Buckeye  Brewing 
Co.,  51  Fed.  156  (1892);  Byrne  v.. 
Schuyler  Electric  Mfg.  Co.,  65  Conn. 
336  (1895),  (31  Atl.  Rep.  833); 
Buford  V.  Keokuk,  etc.  Packet  Co., 
3  Mo.  App.  159  (1876).  Compare  also 
decision  of  the  Chancellor  in  Black  v. 
Delaware,  etc.  Canal  Co.,  22  N.  J. 
Eq.  415  (1871). 
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minority.^  As  said  by  Mr.  Justice  Miller  in  Mason  v.  Pewahic 
Mining  Co.:^  "It  is  further  said  that,  in  the  present  case, 
the  dissenting  stockholders  are  not  compelled  to  enter  into  a 
new  corporation  with  a  new  set  of  corporators,  but  have  their 
option,  if  they  do  not  choose  to  do  this,  to  receive  the  value 
of  their  stock  in  money.  It  seems  to  us  that  there  are  two 
insurmountable  objections  to  this  view  of  the  subject.  The 
fi-rst  of  these  is  that  the  estimate  of  the  value  of  the  property 
which  is  to  be  transferred  to  the  new  corporation  and  the  new 
set  of  stockholders  is  an  arbitrary  estimate  made  by  this  major- 
ity, and  without  any  power  on  the  part  of  the  dissenting  stock- 
holders to  take  part,  or  to  exercise  any  influence,  in  making 
this  estimate.  They  are,  therefore,  reduced  to  the  proposition 
that  they  must  go  into  this  new  company,  however  much 
they  may  be  convinced  that  it  is  not  likely  to  be  successful,  or 
whatever  other  objection  they  may  have  to  becoming  members 
of  that  corporation,  or  they  must  receive  for  the  property  which 
they  have  in  the  old  company  a  sum  which  is  fixed  by  those 
who  are  buying  them  out.  The  injustice  of  this  needs  no  com- 
ment. If  this  be  established  as  a  principle  to  govern  the 
winding  up  of  dissolving  corporations,  it  places  any  unhappy 
minority,  as  regards  the  interest  which  they  have  in  such  cor- 
poration, under  the  absolute  control  of  a  majority,  who  may 
themselves,  as  in  this  case,  constitute  the  new  company,  and 
become  the  purchasers  of  all  the  assets  of  the  old  company  at 
their  own  valuation." 

§  121.  Appraisal  of  Stock  of  Dissenting  Stockholders.  — 
Several  of  the  statutes,  already  referred  to,  providing  for  the 
appraisal  of  the  shares  of  dissenting  minority  stockholders, 
are  probably  broad  enough  to  be  available  in  aid  of  a  reorgani- 
zation through  the  transfer  of  corporate  assets  in  exchange 
for  stock. ^     Theoretically,  such  statutes  when  constitutionally 

'  Mason  v.  Pewabic  Mining  Co.,  133  corporation,    or      compensation      for 

U.  S.  50  (1890),  (10  Sup.  Ct.  Rep,  224).  them  on  any  arbitrary  basis  wliich  ^ 

See  also  Post  ij.  Beacon  Vacuum  Pump  reorganization   may   give. '^ 

etc.  Co.,  84  Fo,l.  375  (1898),  where  it  ^  ufason  v.  Pewabic  Mining  Co.,  133 

was  said  :  "Tliere  is  no  right  in  law  to  U.  S.  58  (1890),  (10  Sup.  Ct.  Rep.  224). 

compel  it  [the  minoritj^]  to  elect  be-  ^  See  ante,  §  57  :    '* Statutory  Provi- 

twcen  such  new  contractual  relations  sions  for  Appraisal  of  Stock." 

and  the  loss  of  its  shares  in  the  old  The  English  statute  applicable  in 
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applicable  may  do  exact  justice  to  a  dissenting  stockholder. 
He  is  given  the  option  of  entering  the  new  corporation  or  sell- 
ing out  for  the  value  — fixed  by  appraisal — of  his  interest  in 
the  old.  The  result  is  apparently  so  equitable  that  it  has 
been  intimated  Ijy  the  Supreme  Court  of  the  United  States 
that  a  court  of  equity,  without  such  a  statute,  might  be  justi- 
fied in  itself  appraising  the  interests  of  minority  stockholders.' 
It  is,  however,  fundamentally  wrong  in  principle  and  should 
not  be  extended  by  judicial  legislation. 

If  the  business  of  a  corporation  is  not  to  be  continued  accord- 
ing to  the  contract  of  association,  each  stockholder  is  entitled 
to  his  actual  distributive  share  of  the  proceeds  of  the  corporate 
property.  A  court  of  equity  cannot  equitably  put  him  off 
by  securing  for  him  "a  theoretical  distributive  share"  fixed  by 
appraisal.^ 


case  of  transfers  of  corporate  property 
for  stock  is  contained  in  Companies 
Act  1862  (25  and  26  Vict.  eh.  89,  § 
161)  :  *'Where  any  company  is  pro- 
posed to  be  or  is  in  the  course  of 
being  wound-up  altogether  volun- 
tarily, and  the  whole  or  a  portion  of 
its  business  and  property  is  proposed 
to  be  transferred  or  sold  to  another 
compan}',  the  liquidators  of  the  first 
mentioned  company  may,  with  the 
sanction  of  a  special  resolution  of 
the  company  by  whom  they  were  ap- 
pointed, .  receive  in  compensa- 
tion or  in  part  compensation  for  such 
transfer  or  sale,  shares,  policies  or 
other  like  interests  in  such  other  com- 
pany, for  the  purpose  of  distribution, 
amongst  the  members  of  the  company 
being  wound  up." 

Section  161  also  provides  that  dis- 
sentient stockholders  may  require  the 
liquidator  to  purchase  their  interests. 

Section  162  provides  for  determin- 
ing the  price  by  arbitration. 

For  construction  of  this  statute  see 
In  re  London,  etc.  Bread  Co.,  62  L.  T. 
Rep.  224  (1890) ;  In  re  Imperial  Mer- 
cantile Credit  Ass'n,  I,.  R.  12  Eq.  504, 
(1871);  Southall  v.  British  Mutual 
Life  Assur.  Soc,  L.  R.  6  Ch.  App.  614 


(1871) ;  In  re  Irrigation  Co.,  L.  R.  6 
Ch.  App.  176  (1871) ;  Clinch  v.  Finan- 
cial Corp.,  L.  R.  4  Ch.  App.  117 
(1868). 

See  also  Pennsylvania  appraisal 
statute.  Laws  1901,  Act  No.  20,  p.  53. 
'  Mason  v.  Pewabic  Min.  Co.,  133 
U.  S.  50  (1890),  (10  Sup.  Ct.  Rep.  224). 
See  conclusion  of  opinion  of  Justice 
Miller  and  opinion  of  Justice  Bradley. 
See  also  Lauman  v.  Lebanon  Valley 
R.  Co.,  30  Pa.  St.  42  (1858),  (72  Am. 
Dec.  685) ;  McVicker  v.  Ross,  55  Barb. 
(N.  Y.)  247  (1869). 

2  4  Thomp.son  Corp.  §  4543.  In 
Morris  v.  Elyton  Land  Co.,  125 
Ala.  263,  278  (1899),  (28  So.  Rep. 
513),  the  Supreme  Court  of  Alabama 
said:  "It  would  necessarily  and  logi- 
cally follow  from  this  principle  that 
a  moneyed  compensation  to  the  com- 
plaining shareholder  for  the  value  of 
his  stock  could  not  against  his  objec- 
tion be  decreed  as  his  relief.  To  do 
so  would  be  nothing  more  nor  less 
than  compelling  the  shareholder  to 
sell  his  stock,  which  a  court  of  equity 
has  not  the  power  to  do.  That  it 
would  be  to  the  benefit  of  the  corpo- 
ration and  all  other  shareholders  in  it 
to    let    the    transaction    stand    and 
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§  122.    Stock   received  upon   Exchange   belongs  primarily  to 
Corporation.  —  When  the  property   of  a   corporatioa  is   duly 

transferred  to  another  corporation  for  its  shares  of  stock,  the 
title  to  such  shares — the  consideration  for  the  transfer' — 
vests,  in  the  absence  of  express  agreement  otherwise,  in  the 
vendor  corporation  as  a  distinct  corporate  entity.  The  stock 
so  acquired  becomes  the  property  of  the  corporation  —  in  heu 
of  the  property  transferred  —  and  the  stockholders  of  the 
corporation  have  only  an  indirect  interest  therein,  through 
their  interest  in  the  corporation  as  a  whole.  The  stockholders 
own  the  corporation,  but  the  corporation  owns  the  stock.  The 
powers  of  the  corporation,  under  its  charter,  will  determine 
the  question  whether  the  stock  so  acquired  can  be  perma- 
nently held,  or  whether  the  immediate  winding  up  of  the  cor- 
poration's affairs  and  distribution  of  the  stock  is  necessary. 
But  whether  distributed  sooner  or  later,  the  stockholders  take 
only  through  the  distribution.^ 


compel  the  dissentient  to  accept 
compensation  for  his  stock,  is  an 
argument  that  rests  upon  no  higher 
grounds  than  that  of  expediency. 
In  the  administration  of  justice  by 
the  courts,  principle  should  never  be 
sacrificed  at  the  altar  of  expediency." 

^  In  Kohl  V.  Lilienthal,  81  Cat.  378 
(1889),  (20  Pac.  Rep.  401),  two  cor- 
porations sold  their  property  to  a 
third  corporation,  under  an  agree- 
ment that  its  stock  should  be  delivered 
in  payment,  and  stockholders  of  a 
vendor  company  brought  suit  asking 
that  the  stock  should  be  divided 
among  them.  The  Court  held  that 
as  the  former  companies  had  not 
passed  out  of  existence  nor  been 
dissolved,  the  new  stock,  received  in 
payment  for  their  property,  belonged 
to  them  and  could  not  be  divided 
among  their  stockholders  until  after 
the  dissolution  of  the  corporations 
in  the  manner  pro\'ided  by  statute. 

It  appears,  however,  that  there 
was  an  agreement  that  the  new  stock 
should  be  divided  among  the  stock- 
holders  and   the  decision  is  opposed 
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to  the  weight  of  authority  except 
when  placed  upon  the  ground  that 
the  laws  of  California  permit  the 
liquidation  of  corporations  only  in 
the  statutory  way.  See  also  Martin 
V.  Zellerbach,  38  Cal.  309  (1869),  (99 
Am.  Dec.  365). 

In  Schaake  v.  Eagle  Automatic 
Can  Co  ,  135  Cal.  472  (1902),  (63  Pac. 
Rep.  1025,  67  Pac.  Rep.  759)  the  Cali- 
fornia Suiireme  Court  followed  the 
earlier  decisions  in  that  State  and 
held  that  a.  transfer  by  a  subsisting 
corporation  of  all  its  property  to 
another  corporation  for  the  sole 
consideration  of  the  issue  of  stock 
of  the  vendee  corporation  directly 
to  the  stockholders  of  the  vendor 
company  was,  in  effect,  the  attempted 
distribution  of  the  assets  of  the 
latter  corporation  among  its  stock- 
holders in  violation  of  the  section  of 
the  California  Code  (Civil  Code  §  309) 
providing  that  no  distribution  of 
the  capital  of  a  corporation,  other 
than  dividends  from  profits,  shall  be 
made  except  upon  the  dissolution  of 
the  corporation. 
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By  unanimous  consent^  however,  a  corporation  may  make  a 
donation  of  its  property.  If  creditors  are  provided  for  and 
stockholders  are  satisfied,  no  one  else  can  complain.  Under 
like  conditions,  a  corporation,  exchanging  its  property  for 
stock  in  another  corporation,  may  enter  into  a  vahd  agreement 
that  such  stock,  instead  of  being  delivered  to  it  — the  corpo- 
ration —  shall  be  directly  divided  among  its  stockholders  pro 
rata.  This  amounts  to  a  liquidation  of  the  corporation's 
affairs  by  unanimous  consent,  but,  in  the  absence  of  a  con- 
trolling statute,  there  is  no  legal  objection  to  it;  and,  between 
the  parties,  it  is  a  contract^  upon  a  valid  consideration,  for 
the  benefit  of  a  third  party  —  the  stockholders  —  which  gen- 
erally, under  modern  codes,  gives  such  party  a  right  of  action 
upon  it.^     When  such  an  express  agreement  is  made,  there- 


Where  the  property  of  a-  corpora- 
tion was  transferred  to  another  cor- 
poration in  consideration  of  the  de- 
livery to  the  president  of  the  trans- 
ferring corporation  in  trust  for  its 
stockholders  of  shares  of  stock  of 
the  transferee  corporation,  it  was 
held  that  as  the  former  corporation 
was  entitled  to  such  stock  as  between 
it  and  its  stockholders,  it  was  a 
necessary  party  to  a  suit  to  compel 
the  president  to  account. 

Knickerbocker  v.  Conger,  110 
App.  Div.  125  (1905),  (97  N.  Y. 
Supp.  127). 

W^here  the  property  of  a  corpora- 
tion has  been  sold  and  conveyed, 
the  fact  that  the  purchaser  then  re- 
quires an  assignment  of  all  the  shares 
of  the  vendor  corporation  does  not 
make  the  transaction  a,  sale  of  stock 
instead  of  property;  and  the  vendor 
corporation,  and  not  its  stockholders, 
is  entitled  to  the  consideration  for 
the  sale. 

Pendery  v.  Carleton,  87  Fed.,  41 
(1S98). 

In  Hoist  V.  Sydney,  etc.  Coal,  etc. 
Co.,  69  L.  T.  Rep.  132  (1893),  a  cor- 
poration by  its  articles  of  association 
was  authorized  to  sell  or  dispose  of 
all  or  any  part  of  its  assets  for  cash  or 


for  the  stock  or  obligations  of  an- 
other corporation.  It  agreed  to 
sell  all  its  property  in  consideration 
partly  of  a  sum  in  cash,  and  partly 
of  the  procuring  by  the  purchasing 
company  of  a  waiver  from  its  (the 
the  vendor  company's)  stockholders 
of  their  right  to  participate  in  the 
cash  sum  received.  It  was  held  that 
the  proposed  sale  was  not  within 
the  powers  of  the  vendor  corpora- 
tion, the  Court  saying:  "I  think 
that  the  sale  or  disposition  con- 
templated by  the  memorandum  of 
association  is  one  under  which  the 
whole  consideration  given  by  the 
purchaser;  whether  that  considera- 
tion consists  of  cash,  shares  or  obli- 
gations, will  come  into  the  hands  of 
the  company,  so  as  to  be  dealt  with 
by  the  members  or  directors  of  that 
company,  or  the  liquidator,  if  the 
company  is  being  wound  up." 

■"  In  Anthony  v.  American  Glucose 
Co.,  146  N.  Y.  407  (1895),  (41  N.  E. 
Rep.  23),  a  new  corporation  having 
been  organized  by  the  transfer  to  it 
of  the  property  of  several  corpora- 
tions, upon  an  agreement  that  pay- 
ment for  the  transfer  should  be  made 
by  apportioning  to  the  original  stock- 
holders the  whole  of  the  stock  of  the 
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forC;  the  stockholders  may  maintain  an  action  directly  against 
the  purchasing  corporation  to  compel  the  delivery  of  the  stock 
to  them,  but,  without  such  agreement,  an  action  can  be  main- 
tained only  by  and  for  the  corporation  itself. 

§  122a.  Effect  of  Execution  of  Ultra  Vires  Contract  for  Ex- 
change of  Property  for  Stock.  —  While  it  may  be  beyond  the 
powers  of  a  corporation  to  make  a  conveyance  of  all  its  property 
to  another  corporation  in  consideration  of  the  issue  to  it  of  stock 
of  the  latter,  yet  if  the  transfer  has  been  made  and  the  con- 
tract fully  executed,  the  corporation  itself  cannot  maintain 
an  action  to  set  aside  the  transfer  and  recover  back  the  prop- 
erty.^ 


new  corporation  not  reserved  for 
the  use  of  the  treasury,  certain  stock- 
holders in  one  of  the  original  cor- 
porations brought  an  action  against 
the  new  corporation  for  a  delivery 
of  its  stock  to  them,  and  it  was  held 
that  the  action  was  maintainable 
against  the  new  corporation,  and 
that  such  stockholders  were  not  to 
be  turned  o\'er  for  relief  to  their 
original  corporation  after  all  its 
functions  had  ceased,  although  it 
might  not  be  wholly  dead  —  it  ap- 
pearing that  the  new  corporation 
owed  a  contract  duty  directly  to  the 
individual  corporators  and  not  to 
their  corporate  entities. 

The  Court  said  (p.  413):  "We 
have,  of  late,  refused  to  be  always 
and  utterly  trammelled  by  the  logic 
deri\'ed  from  corporate  existence 
where  it  only  serves  to  distort  or 
hide  the  truth,  and  I  think  we  should 
not  hesitate  in  this  case  to  reject 
the  purely  technical  defence  at- 
tempted. For  nothing  is  plainer  than 
that  the  transfer  of  the  property 
and  business  of  the  five  original  com- 
panies to  the  new  company  to  be 
organized  was  upon  an  agreement 
between  the  corporators  of  them  all 
that  payment  for  the  transfer  should 
be  made  by  apportioning  to  the  orig- 
inal stockhoklors  the  whole  of  the 
stock   of  the  new   company,    not   re- 
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served  for  the  use  of  the  treasury. 
That  agreement  is  not  denied  by 
anybody,  and  every  word  and  every 
act  of  all  the  companies,  and  of  each 
and  all  of  the  corporators,  have 
proceeded  upon  that  assumption. 
The  companies,  as  corporate  entities, 
could  not,  alone  and  without  the 
consent  of  their  constituent  members, 
make  a  transfer  which  was  intended 
to  end  their  whole  practical  business 
existence,  and  it  was  agreed  by  such 
companies  when  they  made  the 
written  contract  among  themselves 
that  the  refusal  of  any  one  corpo- 
rator, in  any  one  company  to  give 
his  consent  to  the  transfer  should 
turn  the  proposed  sale  into  a  mere 
lease.  The  authority  of  the  cor- 
porations to  sell  and  m'ake  a  valid 
agreement  of  sale  to  whicli  the  new 
company  could  become  a  party,  was 
upon  the  explicit  and  understood 
condition  tliat  the  new  stock  should 
be  issued  in  exchange  for  the  old 
stock  to  the  several  corporators,  and 
the  necessary  consent  of  the  stock- 
holders was  given  upon  that  express 
condition."  See  also  Hatch  v.  Amer- 
ican Union  Tel.  Co.,  9  Abb.  N.  C. 
(N.  Y.)  223  (1881);  Wilson  v.  MoVmn 
0>.  64  App.  Div.  (N.  Y.)  337  (1901), 
(72  N.  Y.  Supp.  150). 

^  Miners'   Ditch  Co.  v.   Zellerbach, 
37  Gal.  543  (1869),  (99  Am.  Dec.  300). 
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§  122b.  Remedies  of  Dissenting  Stockholders  in  Case  of 
Exchange  of  Property  for  Stock.  —  The  legal  and  equitable 
principles  governing  the  remedies  of  dissenting  stockholders 
in  the  case  of  invalid  and  unfair  sales  determine  the  remedies 
of  stockholders  who  object  to  the  exchange  of  the  assets  of 
their  corporation  for  stock  in  another  corporation.  These 
principles  have  already  been  fully  examined  and  further  con- 
sideration is  believed  to  be  unnecessary.  The  same  is  true 
with  respect  to  the  procedure  in  stockholders'  actions  and  the 
defences  thereto.* 

III.    Rights  and   Remedies  of  Creditors. 

§  123.  Liability  of  Purchasing  Corporation  for  Debts  of  Ven- 
dor Company,  Assumption  of  Obligations.  —  A  corporation 
in  selling  its  entire  property,  with  the  approval  of  all  or  a  major- 
ity of  its  stockholders,  —  as  the  occasion  may  require,  —  is 
governed  by  the  same  general  principles  of  law  applicable  to 


An  exchange  of  the  property  of 
one  corporation  for  stock  in  another 
which  has  been  fully  executed  can- 
not be  rescinded  by  the  former  cor- 
poration, or  at  the  suit  of  a  stock- 
holder suing  in  its  right,  on  the  ground 
that  it  was  ultra  vires. 

Metcalf  V.  American  School  Fur- 
niture Co.,  122  Fed.  115  (1903). 
Sfee  also  Wentworth  v.  Braun,  78 
App.  Div.  (N.  Y.)  634  (79  N.  Y. 
Supp.  489). 

In  Savings  &  Trust  Co.,  v.  Bear 
Valley  Irr.  Co.,  112  Fed.  693  (1902) 
the  Court  said  (p.  701):  "Property 
delivered  under  a  void  deed  or  con- 
tract may  be  recovered,  or  compen- 
sation therefor  enforced,  when,  in 
order  to  maintain  such  recovery, 
it  is  not  necessary  to  have  recourse 
to  the  contract  and  is  permitted  only 
because  of  the  desire  of  the  Courts 
to  do  justice,  as  far  as  possible,  to 
the  party  who  has  made  payment 
or  delivered  property  under  a  void 
agreement,  and  which  in  justice 
he  ought  to  recover.   .  .  .      But  when 


property  is  delivered  and  the  con- 
sideration therefor  paid,  under  and 
in  pursuance  of  a  void  contract; 
when,  in  other  words,  the  agreement 
is  no  longer  executory  but  has  been 
executed,  —  the  courts  leave  the 
parties  precisely  where  they  have 
placed  themselves." 

See  also  City  of  Spokane  v.  Am- 
sterdamsch  Trustees,  22  Wash.  172 
(1900),  (60  Pac.  Rep.  141);  Goodwin 
V.  Bodcaw  Lumber  Co.,  109  La.  1050 
(1902),  (34  So.  Rep.  74). 

For  consideration  of  the  effect  of 
ultra  vires  sales  of  the  franchises  and 
property  of  quasi-puhlic  corpora- 
tions see  Cumberland  Tel.,  etc.  Co. 
V.  City  of  Evansville,  127  Fed.  187 
(1903).  See  also  post,  ch.  XXII; 
"  Ultra  Vires  and  Voidable  Railroad 
Leases." 

1  See  ante,  §  114:  "Remedies  of 
Dissenting  Stockholders  '  in  Case  of 
Invalid  or  Unfair  Sales " ;  §  115: 
"Procedure  in  Stockholders'  Actions" ; 
§  116;  "  Defences  to  Stockholders* 
Actions.     Estoppel.     Laches." 
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natural  persons.  It  cannot  transfer  its  property  in  fraud  of 
its  creditors.  It  may  not  so  dispose  of  all  its  assets  as  to  leave 
nothing  for  its  creditors,  and  if  it  attempts  such  transfer  the 
creditors  may  follow  the  property.  But  it  may,  in  good  faith, 
for  a  valuable  consideration,  sell  its  entire  property  to  another 
corporation,  and  the  purchaser  will  take  the  property  free 
from  all  incumbrances,  except  specific  liens  and  equitable 
liens  of  which  it  has  notice,  and  will  not  be  liable  in  any  way 
for  the  debts  of  the  vendor  company.'  The  purchase  price 
takes  the  place  of  the  property  sold,  as  respects  creditors,  and 
they  have  no  rights  of  action,  legal  or  equitable,  against  the 
purchaser  or  the  property. 

The  doctrine  that  the  property  of  a  corporation  is  a  trust 
fund  for  the  payment  of  its  debts  does  not  prevent  its  transfer 
in  good  faith  for  a  valuable  consideration.^  As  said  by  Mr. 
Justice  Field  in  Fogg  v.  Blair:^  "  That  doctrine  only  means 
that  the  property  must  first  be  appropriated  to  the  payment 
of  the  debts  of  the  company  before  any  portion  can  be  dis- 


^  United  States:  Gray  v.  National 
Steamship  Co.,  115  U.  S.  116  (188.5), 
(5  Sup.  Ct.  Rep.  116). 

Arkansas :  Sappington  ik  Little 
Rock,  etc.  R.  Co.,  37  .\rk.  23  (1881). 

District  of  Coliiii/hia:  Capital 
Tract.  Co.  u.  Offut,  17  App.  D.  C.  292 
(1900). 

Itlittifis :  Brnfctt  v.  Great  Western 
R.  Co  ,  25  111.  353  (1861). 

Intra :  Warfield  v.  Marshall,  etc. 
Co.,  72  Iowa,  6611  (1887),  (34  N.  W. 
Rep.  4C.7,  2  Am.  St.  Rep.  263). 

KcntucL-ij :  Chesapeake,  etc.  R. 
Co.  11.  Griest,  85  Ky.  6I!i  (1887), 
(4  8.  W.  Rep.  323,  30  Am.  &  Eng.  R. 
Cas.   149). 

Missouri :  Hagemann  v.  Southern 
El.  Co.,  202  Mo.  2  19  (1907),  (100  S.  AV. 
Rep.  1081);  Barrie  v.  United  Rys. 
Co.,  125  Mo.  App.  96  (1907),  (1112 
S.  W.  Rep.  1078);  Powell  v.  North 
Mi.ssouri  R.  Co,,  42  Mo.  63  (1867). 

Nebraska :  Campbell  ,'.  Farmers', 
etc.  Bank,  49  Neb.  143  (18'.)(1),  (68 
N.  W.  Ro|..  344). 

Tennessee :   First  National  Bank  v. 
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North  Alabama,  etc.  Co.,  91  Tenn.  12 
(1S91),  (18  S.  W.  Rep.  400). 

Texas:  Abilene  Cotton  Oil  Co., 
(Tex.  Civ.  App.  1907),  91  S.  W. 
Rep.  607. 

Wisconsin :  Fennison  v.  Chicago, 
etc.  R.  Co.,  93  Wis.  344  (lS9i;),  (07 
N.  W.  Rep.  70). 

As  to  equitable  liens  see  Union 
Pacific  R.  Co.  V.  McAlpine,  129  V.  S. 
305  (1889),  (9  Sup.  Ct.  Rep.  280). 

A  corporation  buying  all  the 
property  of  another  corporation  and 
assuming  its  name  is  not  identical 
with  it.  Huggins  v.  Milwaukee  Brew- 
ing Co.,  10  Wash.  579  (1895),  (39 
Pac.  Rep.  152).  Compare,  however. 
Island  City  Savings  Bank  v.  Schat- 
tchen,  67  Tex.  420  (1887),  (3  S.  W. 
Rep.  733) ;  Lehigh  Mining,  etc.  Co. 
V.  Kelly,  64  Fc.l.  401  (1894). 

"  Barrie  v.  United  Rys.  Co.  125 
Mo.  App.  06  (1907),  (102  S.  W.  Rep. 
1078),  citing  this  section. 

'  Fogg  V.  Blair,  133  U.  S.  541 
(1890),   (10  Sup.  Ct.  Rep.  338). 
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tributed  by  the  stockholders;  it  does  not  mean  that  the  prop- 
erty is  so  affected  by  the  indebtedness  of  the  company  that 
it  cannot  be  sold,  transferred  or  mortgaged  to  bona  fide  pur- 
chasers for  a  valuable  consideration,  except  subject  to  the  lia- 
bility of  being  appropriated  to  pay  that  indebtedness.  Such 
a  doctrine  has  no  existence."  ^ 


'  The  Trxtst  Fund  Doctrine  Con- 
cerning CoKPORATE  Assets. 

1.    The  Doctrine.     Its  Development. 

The  doctrine  that  the  property 
of  a  corporation,  including  unpaid 
subscriptions  to  its  capital  stock, 
constitutes  a  trust  fund  for  the  pay- 
ment of  its  debts,  upon  which  cred- 
itors have  an  equitable  lien  except 
as  against  bona  fide  purchasers  for 
value,  is  stated  in  many  cases. 
Thus,  for  example,  the  New  York 
Court  of  Appeals  has  said  (Cole  v. 
Millerton  Iron  Co.,  133  N.  Y.  168 
(1892),  (30  N.  E.  Rep.  847,  28  Am. 
St.  Rep.  615)):  "The  assets  of  a  cor- 
poration are  a  trust  fund  for  the 
payment  of  its  debts  upon  which 
the  creditors  have  an  equitable  lien 
both  as  against  the  stockholders  and 
all  transferees  except  those  pur- 
chasing in  good  faith  and  for  value." 

This  doctrine  originated  in  a 
dictum  of  Judge  Story  in  Wood  -v. 
Dummer,  3  Mason  308,  decided  in 
1824,  and  was  followed  to  such  an 
extent  that  it  became  known  as  the 
"American  doctrine."  The  courts 
found  it  a  convenient  basis  for 
making  corporate  assets  meet  cor- 
porate liabilities.  Thus  it  was  ap- 
plied : 

(1)  To  compel  subscribers  to  pay 
in  their  stock  subscriptions  when 
required  to  pay  corporate  obliga- 
tions and  to  prevent  the  release  or 
cancellation  of  such  subscriptions. 

(2)  To  prevent  the  distribution 
of  corporate  property  among  stock- 
holders leaving  debts  unpaid. 

(3)  To  prevent  conveyances  of 
corporate  property  to  third  persons 
without  consideration. 


(4)  To  follow  corporate  property 
into  the  hands  of  stockholders  or 
third  persons. 

(5)  To  prevent  preferences  among 
creditors  —  the  doctrine  being  that 
the  trust  fund  was  for  the  equal 
benefit  of  all  creditors. 

The  following  are  among  the  more 
recent  cases  where  the  doctrine  has 
been  stated  and  applied: 

Connecticut :  Buck  v.  Ross,  68 
Conn.  31  (1896),  (35  Atl.  Rep.  763, 
57  Am.  St.  Rep.  60);  Crandall  v. 
Lincoln,  52  Conn.  73  (1884),  (52  Am. 
Rep.  560). 

Illinois:  Singer  v.  Hutchinson, 
183  111.  606  (1900),  (56  N.  E.  Rep. 
388,  75  Am.  St.  Rep.  133).  Also 
Coleman  v.  Howe,  154  111.  458  (1895), 
(39  N.  E.  Rep.  725,  45  Am.  St. 
Rep.  133) ;  Clapp  u.  Peterson,  104 
111.  26  (1882), 

Maine:  In  re  Brockway  Mfg. 
Co.,  89  Mc.  121  (1896),  (35  Atl.  Rep. 
1012,  56  Am.  St.  Rep.  401). 

New  Jersey:  Wetherbee  v.  Baker, 
35  N.  J.  Eq.  501  (1882). 

New  York:  Hurd  v.  New  York 
etc.  Laundry  Co.  167  N,  Y.  89 
(1901),  (60  N.  E.  Rep.  327) ;  Bartlett 
V.   Drew,   57   N.   Y.    587    (1S74). 

North  Carolina:  Marshall  Foun- 
dry Co.  V.  Killain,  99  N.  C.  501  (6  S. 
E.  Rep.  680,  6  Am.  St.  Rep.  539). 

Ohio:  Rouse  v.  Merchants'  Nat. 
Bank.,  46  Ohio  St.  493  (1889),  (22 
N.  E.  Rep.  293,  15  Am.  St.  Rep.  644, 
5  L.  R.  A.  378). 

Tennessee:  Memphis  Barrel,  etc. 
Co.  V.  Ward,  99  Tenn.  172  (1897), 
(42  S.  W.  Rep.  13,  63  Am.  St.  Rep. 
825). 

Texas :     Lyons-Thomas    Hardware 
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The  principle  that  a  purchasing  corporation  is  not  responsible 
for  the  debts  of  its  vendor  does  not,  in  any  way,  interfere 


Co.  V.  Perry  Stove  Mfg.  Co.,  86  Tex. 
143  (1893),  (24  S.  W.  Rep.  16,  22  L. 
R.  A.  802). 

2.     Objections  to  the  Doctrine. 

The  trust  fund  doctrine  cannot 
be  justified  upon  principle.  The 
relation  of  a  solvent  corporation  to 
its  creditors  is  simply  that  of  a  debtor. 
There  is  no  element  of  trusteeship 
about  it.  It  holds  and  may  dispose 
of  its  property  like  an  individual. 
Its  power  of  disposition  is  wholly 
inconsistent  with  the  existence  of  a 
trust.  As  said  by  the  Circuit  Court 
of  Appeals  for  the  Eight  Circuit  in 
New  Hampshire  Sav.  Bank  v.  Richey, 
121  Fed.  956  (1903) :  "It  is  now  well 
settled  that  no  such  relation  as  that 
of  trustee  and  cestui  que  trust  exists 
between  a  corporation  and  its  gen- 
eral creditors.  So  long  as  a  corpora- 
tion is  solvent  and  remains  in  con- 
trol of  its  property  and  assets,  it 
may  deal  therewith  and  dispose  of 
the  same  like  an  individual,  subject 
only  to  such  limitations  upon  its 
powers  as  may  have  been  imposed 
by  its  charter.  The  general  cred- 
itors of  a  corporation  are  not,  like 
the  beneficiaries  in  a  trust,  the  equit- 
able owners  of  the  corporate  prop- 
erty, nor  have  they  any  greater  in- 
terest therein  than  the  creditors  of 
natural  persons  have  in  the  property 
of  their  debtors.  Creditors  of  both 
kinds  are  entitled  to  insist  that  their 
debtors  shall  not  make  a  voluntary 
or  otherwise  fraudulent  con\eyance 
of  their  property;  but  beyond  this, 
in  the  absence  of  an  express  lien 
created  by  contract,  they  ha\'e  no 
interest,  legal  or  equitable,  in  their 
debtor's  property,  or  right  to  control 
that  free  disposition  of  the  same 
which  is  incident  to  ownership." 

Upon  principle  it  is  equally  dif- 
ficult to  see  how  an  insolvent  corpo- 
ration  stands   in    any   trust    relation 
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to  its  creditors.  A  trust  implies 
two  estates  —  legal  and  equitable 
—  one  vested  in  a  trustee,  the  other 
belonging  to  a  beneficiary.  But  a 
corporation  has  and  must  have  both 
the  legal  and  equitable  title.  Sol- 
vent or  insolvent,  all  the  decisions 
admit  that  it  may  convey  good  title 
to  a  bona  fide  purchaser  for  value. 
Its  power  is  wholly  inconsistent  with 
a  trust.  It  seems  clear,  therefore, 
that  corporate  property  is  not  held 
in  trust  in  any  proper  sense  of  the 
term.  And  if  the  trust  only  relates 
to  the  administration  of  the  affairs 
of  a  corporation  when  it  is  being 
wound  up  it  has  little  effect  or  mean- 
ing. That  creditors  are  then  to  be 
paid  before  stockholders  is  a  matter 
of  legal  right  not  dependent  upon 
any  trust  fund  doctrine. 

The  existence  of  a  trust  fund  doc- 
trine is  not  necessary  for  the  pro- 
tection of  the  rights  of  creditors. 
Fraudulent  conveyances  can  be 
reached  without  its  application. 
They  are  invalid  when  made  by 
individuals  as  well  as  corporations. 
Subscriptions  to  capital  stock  rest 
upon  contract  and  are  reached  in 
behalf  of  creditors  by  appropriate 
proceedings  where  the  trust  fund 
doctrine  is  not  recognized.  Re- 
leasing subscriptions  would  amount 
to  giving  away  property  in  fraud  of 
creditors.  In  fact  the  majority  of 
eases  applying  the  trust  fund  doc- 
trine might  have  been  determined 
the  same  way  by  applying  the  prin- 
ciples of  law  go\'erning  fraudulent 
and  voluntary  conveyances.  This 
is,  of  course,  not  true  where  the  trust 
fund  doctrine  has  been  applied  as  a 
basis  for  holding  preferential  con- 
veyances invalid.  But  the  weight 
of  authority  supports  the  view  that 
preferences  are  not  invalid  unless 
proliibited  by  statute. 
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with  its  right  to  make  such  contracts  as  it  may  deem  expe- 
dient.    It  may,  as  a  part  of  the  consideration,  assume  and  agree 


3.  The  Doctrine  as  limited  by  the 
Weight  of  Authority. 

That  the  trust  fund  doctrine  has 
no  application  in  the  case  of  a  solvent 
corporation  is  practically  admitted 
by  the  Supreme  Court  of  the  United 
States  in  McDonald  v,  Williams, 
174  U.  S.  397,  401  (1898)  (19  Sup. 
Ct.  Rep.  743):  "When  a  corpora- 
tion is  solvent  the  theory  that  its 
capital  is  a.  trust  fund  upon  which 
there  is  any  lien  for  the  payment  of 
its  debts  has  in  fact  very  little  foun- 
dation. No  general  creditor  has  any 
lien  upon  tlie  fund  under  such  cir- 
cumstances, and  the  right  of  the 
corporation  to  deal  with  its  property 
is  absolute  so  long  as  it  does  not 
violate  its  charter  or  the  law  appli- 
cable to  such  corporations."  See 
also  New  Hampshire  Sav.  Bank  v. 
Richey,  supra. 

But  the  Supreme  Court  still  clings 
to  the  doctrine  in  a  modified  form  in 
the  case  of  insolvent  corporations. 
Thus  in  Wabash,  etc.  R.  Co.  v.  Ham, 
114  U.  S.  594  (1885),  (5  Sup.  Ct.  Rep. 
1081)  it  said:  "The  property  of  a 
corporation  is  doubtless  a  trust  fund 
for  the  payment  of  its  debts  in  the 
sense  that  when  the  corporation  is 
lawfully  dissolved  and  all  its  business 
wound  up,  or  when* it  is  insolvent, 
all  its  creditors  are  entitled  in  equity 
to  have  its  debts  paid  out  of  the 
corporate  property  before  any  distri- 
bution thereof  among  the  stock- 
holders. It  is  also  true  in  the  case 
of  a,  corporation  as  in  that  of  » 
natural  person,  that  any  conveyance 
of  the  property  of  the  debtor,  with- 
out authority  of  law,  made  in  fraud 
of  existing  creditors,  is  void  as  against 
them." 

And  in  HoUins  v.  Brierfield  Coal 
etc.  Co.,  150  U.  S.  383  (1893),  (14 
Sup.  Ct.  Rep.  127)  it  was  said : 
**  Whatever   of   trust   there   is   arises 


from  the  peculiar  and  diverse  equi- 
table rights  of  the  stockholders  as 
against  the  corporation  and  in  its 
property  and  their  conditional  liability 
to  its  creditors.  It  is  rather  a  trust  in 
the  administration  of  the  assets  after 
possession  by  a  court  of  equity  than 
a  trust  attaching  to  the  property  as 
such,  for  the  direct  benefit  of  either 
creditor  or  stockholder." 

See  also  Chattanooga,  etc.  R.  Co. 
V.  Evans,  66  Fed.  809  (1895). 

In  view  of  these  decisions,  there- 
fore, it  must  be  said  that  according 
to  the  weight  of  authority  a  trust 
exists  in  the  case  of  an  insolvent 
corporation  whose  affairs  are  being 
wound  up,  in  the  sense  that  its 
effects  must  be  distributed  equally 
among  the  creditors  in  satisfaction 
of  their  claims  before  any  distribu- 
tion among  the  stockholders  can  be 
made. 

Cases  from  State  courts,  some  of 
which  follow  the  Supreme  Court,  and 
some  of  which  wholly  reject  the  trust 
fund  doctrine,  follow: 

Alabama:  O'Bear  Jewelry  Co.  v. 
Volfer,  106  Ala.  205  (1894),  (17  So. 
Rep.  525,  54  Am.  St.  Rep.  31,  28  L. 
R.  A.  707),  overruling  earlier  deci- 
sions. 

Arkansas :  Worthen  v.  Griffith, 
59  Ark.  562  (1894),  (28  S.  W.  Rep. 
286,  43  Am.  St.  Rep.  50). 

Indiana:  Levering  v.  Bimel,  146 
Ind.  545  (1897),  (45  N.  E.  Rep.  775) ; 
First  Nat.  Bank  v.  Dovetail  Body, 
etc.  Co.  143  Ind.  550  (1895),  (40 
N.  E.  Rep.  810,  52  Am.  St.  Rep.  435). 

Minnesota :  Hospes  v.  North- 
western Mfg.,  etc.  Co.,  48  Minn.  174 
(1892),  (50  N.  W.  Rep.  1117,  31  Am. 
St.  Rep.  637,  15  L.  R.  A.  470). 

Missouri:  Schufeldt  v.  Smith,  131 
Mo.  280  (1895),  (31  S.  W.  Rep. 
1039,  52  Am.  St.  Rep.  628).  See 
also   Barrie    v.   United  Rys.    Co.,  125 
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to  pay  the  debts  of  the  vendor  company ;  ^  or,  what  is  equiva- 
lent, may  purchase  the  property  subject  to  the  payment  of  all 
the  indebtedness  of  the  vendor.^  In  either  case  the  creditors 
have  a  legal  or  equitable  right  of  action  against  the  purchaser.^ 


Mo.  App.  96  (1907),  (102  S.  W.  Rep. 
107SV 

Wisconsin:  Slack  v.  Northwestern 
Nat.  Bank,  103  Wis.  57  (1899),  (79 
N.  W.  Rep.  51,  4G  Am.  St.  Rep.  834). 

1  Iowa :  Benesh  v.  Mill  Owners 
Mut.,  etc.  Ins.  Co.,  103  Iowa,  465 
(1897),  (72  N.  W.  Rep.  674). 

Kansas:  Baker  o.  Harpster,  42 
Kan.  511  (18S9),  (22  Pac.  Rep. 
415). 

Mic/iignn:  Rehberg  v.  Tontine 
Surety  Co.,  131  Mich.  135  (1902) 
(91  N.  W.  Rep.  132). 

A'ebraska :  Tecumseh  National 
Bank  v.  Best,  50  Neb.  518  (1897), 
(70  N.  W.  Rep.  41);  Austin  v.  Te- 
cumseh National  Bank,  40  Neb.  412 
(1896),  (68  N.  W.  Rep.  628,  35  L. 
R.  A.  444). 

New  York :  Fernschild  v.  Yueng- 
ling  Brewing  Co.,  154  N.  Y.  6(17 
(1898),  (49  N.  E.  Rep.  151);  Clokey 
V.  International  etc.  Co.,  28  Misc. 
326  (1899),  (59'n.  Y.  Supp.  878). 

North  Carolina:  Friedenwald  v. 
Asheville  Tobacco  Works,  117  N.  C. 
544  (1895),  (23  S.  E.  Rep.  490). 

Tennessee :  Wall  v.  Chattanooga 
Co,,  38  S.  W.  Rep.  278  (1S96); 
Planters  Ins.  Co.  v.  Wickes,  4  S.  W. 
Rep.   172  (1887). 

Where  a  corporation  transfers  all 
its  property  to 'another  corporation 
and  the  consideration  passes  to 
trustees  for  the  benefit  of  the  stock- 
holders of  the  former  company  which 
is  thus  rendered  unable  to  jiay  its 
debts,  it  is  held  that  the  ]nirchasing 
corporation  is  liable  for  a  debt  of 
the  vendor  —  all  the  facts  being 
known  to  it  before  the  purchase. 

Carsten  i\  Hofins,  44  Wash.  456 
(1906),  (87  Pac.  Rep.  631). 

2  In  Chicago,  etc.  R.  Co.  v.  Lund- 
strom,  16  Neb.  254  (1884),  (20  N.  W. 
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Rep.  198,  49  Am.  Rep.  718),  the 
property  was  bought,  under  the  Ne- 
braska statute,  subject  to  "all  liens,, 
incumbrances  or  indebtedness"  exist- 
ing against  the  vendor  corporation, 
and  in  Plainview  v.  Winona,  etc.  R. 
Co.,  36  Minn.  505  (1887),  (32  N.  W. 
Rep.  749),  the  purchase  was  made 
"subject  to  all  demands,  claims  and 
rights  of  action."  In  both  cases  the 
purchasing  company  was  held  liable. 
3  Such  an  assumption  of  debts 
would,  in  many  States,  give  the 
creditor  a  right  of  action  at  law  —  it 
being  a  contract,  upon  a  valid  con- 
sideration, for  the  benefit  of  a  third 
party.  But  wlien  an  action  at  law 
cannot  be  maintained,  ei|uity  will 
grant  relief.  Thus  a  bond  executed 
by  one  corporation  to  another  whose 
entire  property  it  had .  purchased, 
under  which  it  covenanted  to  pay 
all  the  debts  of  the  obligee,  and  to 
fulfil  all  its  obligations,  was  held  to 
create  a  direct  and  primary  liability 
upon  the  part  of  the  purchaser  in 
favor  of  a  person  who  had  a  contract 
with  the  vendor  corporation  which 
would  be  enforced  in  efiuity,_but  not 
at  law.  In  this  case  (Goodyear  Shoe 
Mach.  Co.  V.  Danccl,  119  Fed.  694 
(1902),  s.  c.  144  Fed.  679  (1906)) 
Judge  Wallace  said:  "The  complaint 
alleges  that  the  defendant  (a  IMaine 
corporation)  purchased  the  letters 
patent  from  the  Good\'ear  Company 
(a  Connecticut  corporation)  and  in 
an  instrument  of  assignment  to  it. 
and  in  consideration  thereof,  agree<l 
to  assume  all  the  obligations  of  the 
Goodyear  Company  to  pay  the  an- 
nuity provided  for  in  the  contract 
between  tlie  latter  and  Dancel.  This 
averment  is  admitted  by  the  answer. 
The  effect  of  this  agreement  was  to 
create   the   relation  of   principal   and 


CHAP.  Xl] 


SALES  OF  CORPORATE  PROPERTY 


§  124 


Such  right  of  action,  however,  is  based  entirely  upon  the  as- 
sumption clause  of  the  contract,  and  the  fact  that  the  purchaser 
has  agreed  to  pay  certain  debts  does  not  make  it  liable  for 
others.* 

Whether  the  remedy  of  a  creditor  in  the  federal  courts  upon 
an  assumption  clause  in  a  contract  of  purchase  is  at  law  or  in 
equity  depends  upon  the  law  of  the  forum. ^ 

§  124.  Fraudulent  Sales.  — The  general  rules  of  law  relat- 
ing to  fraudulent  conveyances  are  equally  applicable  to  cor- 
porations and  individuals.  Conveyances  in  which  actual  fraud 
appears  are,  manifestly,  void.^     Transfers,  constructively  fraud- 


surety  between  the  defendant  and 
the  Connecticut  corporation,  and  as 
between  these  parties  the  defendant 
became  primarily  liable  for  the  obli- 
gations arising  from  the  contract  of 
the  Goodyear  Company  with  Dancel; 
and  upon  the  equitable  doctrine  that 
a  creditor  shall  have  the  benefit  by 
subrogation  of  any  obligation  or  se- 
curity given  by  the  principal  to  the 
surety  for  the  satisfaction  of  the  debt 
the  plaintiffs,  if  this  action  had  been 
brought  in  equity,  would  have  been 
entitled  to  enforce  the  covenant  of 
the  defendant,'' 

In  Connecticut  a  creditor  cannot 
maintain  an  action  at  law  upon  the 
assumption  clause  in  a  contract  of 
purchase,  but  when  the  assets  of  a 
corporation  are  transferred  to  an- 
other, under  an  agreement  contain- 
ing such  a  clause,  equity  has  jurisdic- 
tion to  appoint  a  receiver  for  the 
vendee  corporation  to  enforce  such 
clause  against  the  purchasing  cor- 
poration for  the  benefit  of  the  credit- 
ors of  the  vendor  company. 

Barber  v.  International,  etc.  Co.,  73 
Conn.  587  (1901),  (48  Atl.  Rep.  758). 

In  Illinois  when  a,  corporation,  in 
purchasing  the  assets  of  another  cor- 
poration, assumes  the  latter's  debts, 
ix  creditor  of  the  vendor  may  sue  the 
vendee  at  law. 

Central  Electric  Co.  v.  Sprague 
Electric  Co.,  120  Fed.  925  (1902). 


When  one  corporation  transfers 
all  its  assets  to  another  corporation 
which  assumes  all  indebtedness, 
bondholders  of  the  vendor  corpora- 
tion become  creditors  of  the  vendee. 
But  such  bondholders  have  no  equi- 
table lien  on  the  assets  received  from 
the  vendor  corporation  (except  upon 
the  securities  pledged  to  secure  the 
bonds),  superior  to  other  creditors 
whose  claims  have  arisen  subsequent 
to  such  transfer. 

Blake  v.  Domestic  Mfg.  Co.,  38 
Atl.  Rep.  241  (N.  J.  Ch.  1897).  See 
also  Columbus,  etc.  R.  Co.  Appeals, 
109  Fed.  177  (1901). 

^  Fernschild  v.  Yuengling  Brewing 
Co.,  154  N.  Y.  667  (1898),  (49  N.  E. 
Rep.  151).  See  also  Hall  v.  Herter, 
83  Hun  (N.  Y.),  19  (1894),  (31  N.  Y. 
Supp.  692). 

2  Central  Electric  Co.  v.  Sprague 
Electric  Co.,  120  Fed.  925  (1902)  and 
cases  cited. 

^  Where  an  insolvent  corporation 
sold  all  its  property  to  another  cor- 
poration in  consideration  of  mortgage 
bonds  issued  by  the  purchasing  cor- 
poration upon  the  property  so  con- 
veyed, without  any  provision  being 
made  for  the  payment  of  the  debts 
of  the  insolvent  corporation,  and 
thereupon  the  stockholders  of  the 
latter  divided  the  bonds  among 
themselves,  it  was  held  that  the  sale 
was    a    fraudulent    conveyance    and 
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ulent  when  made  by  individuals,  are  of  the  same  character 
when  made  by  corporations.  From  the  nature  of  corpora- 
tions, however,  intercorporate  sales  sometimes  present  cases 
of  constructive  fraud  of  their  own  kind. 

Where  the  assets  of  a  corporation  are  transferred  for  stock 
in  another  company,  if  the  stock  received  has  a  market  value 
and  may  fairly  be  considered  an  equivalent  for  money,  and  the 
transfer  is  made,  in  all  respects,  in  good  faith,  it  cannot  be  set 
aside  by  creditors.  The  shares  of  stock  take  the  place  of  the 
property  sold  and  are  liable  for  the  debts  of  the  corporation. 
Creditors  have  no  ground  of  complaint.  The  fund  for  their 
benefit  is  merely  changed  in  form.  But,  as  a  general  rule, 
the  transfer  of  corporate  assets  for  stock,  whether  to  a  stranger 
corporation  or  to  a  new  corporation  formed  by  the  stock- 
holders of  the  old,  will  be  treated  as  invalid  as  to  creditors, 
and  may  be  set  aside  as  in  fraud  of  their  rights.'     A  corpora- 


would  be  set  aside  at  the  instance  of 
the  creditors  of  the  grantor  corpora- 
tion. 

Fort  Payne  Bank  v.  Alabama 
Sanitarium,  103  Ala.  358  (1893),  (15 
So.  Rep.  618). 

Where  the  president  of  a  corpora- 
tion sold  all  its  lands  to  another  cor- 
poration organized  by  him  with  no 
assets  for  no  actual  consideration, 
and  the  purchasing  corporation  there- 
upon, at  the  instance  of  the  presi- 
dent, executed  a  mortgage  upon  such 
land  to  secure  an  issue  of  bonds,  it 
was  held  that  the  sale  was  fraudulent 
as  against  the  creditors  of  the  vendor 
corporation. 

Bramblet  v.  Commonwealth  Land 
etc.  Co.,  (Ky.  1904),  83  S.  W.  Rep. 
599. 

^  United  States :  In  Hibernia  Ins. 
Co.  V.  St.  Louis,  etc.  Transp.  Co.,  13 
Fed.  518  (1882),  Judge  McCrary  said: 
"A  corporation,  unlike  a  natural  per- 
son, by  disposing  of  all  its  property, 
may  not  only  depri\'e  itself  of  the 
means  of  paying  its  debts,  but  may 
deprive  itself  of  corporate  existence 
and  place  itself  beyond  the  reach  of 
process  of  law.     At  all  events,  equity 
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will  not  permit  the  owners  of  one  cor- 
poration to  organize  another,  and 
transfer  from  the  former  to  the  latter 
all  the  corporate  property,  without 
paying  all  the  corporate  debts."  In 
his  concurring  opinion  in  this  case. 
Judge  Treat  said  (p.  521):  ''If  the 
new  company  has  paid  the  full  value 
of  the  property  acquired,  then  it 
may  possibly  not  be  answerable;  but 
if  it  merely  issued  to  the  old  its  stock 
therefor,  why  should  it  not,  at  least 
to  the  extent  of  that  stock,  which 
represents  value  for  property  ac- 
quired, meet  the  obligations  to  which 
such  stock  should  fairly  be  held 
subject?" 

Also  Chattanooga,  etc.  R.  Co.  v. 
Evans,  66  Fed.  810  (1895) ;  Blair  v. 
St.  Louis,  etc.  R.  Co.,  22  Fed.  36 
(1884). 

California :  San  Francisco,  etc.  R. 
Co.  V.  Bee,  48  Cal.  398  (1874). 

New  Jersey:  Couse  v.  Columbia 
Powder  Mfg.  Co.,  33  Atl.  Rep.  297 
(1805). 

Tennessee:  Where  a  new  corpora- 
tion is  organized,  through  the  efforts 
of  the  officers  of  another  corporation, 
for     the     purpose     of     acquiring     its 
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tion  which  pays  only  with  its  own  stock  does  not  take  as  a 
purchaser  for  value,  without  notice,  but  is  put  upon  inquiry  as 
to  the  debts  of  the  corporation  making  the  transfer.^ 

A  corporation  cannot,  directly  or  indirectly,  turn  over  its 
property  to  its  stockholders  at  the  expense  of  its  creditors. 
Upon  this  principle  a  conveyance  of  the  entire  property  of  an 
insolvent  corporation,  under  an  arrangement  whereby  the  pur- 
chase price  — in  money,  bonds  or  stock  — is  to  be  distributed 
directly  to  the  stockholders  of  the  vendor  corporation,  is  fraudu- 
lent and  void  as  to  creditors.^ 

Where  directors  of  an  insolvent  corporation  are  also  in  the 


property,  and  the  transfer  is  made 
upon  the  agreement  of  the  new  com- 
pany to  issue  to  the  old  a  part  of  its 
stock,  the  transaction  is  void  as 
against  the  creditors  of  the  old  cor- 
poration. Vance  v.  McNabb  Coal, 
etc.  Co.,  92  Tenn.  47  (1892),  (20  S. 
W.  Rep.  424). 

Where  a  transfer  of  the  assets  of 
one  corporation  to  another  for  stock 
in  the  latter  is  void  a  reconveyance 
of  the  property  cannot  be  treated  as 
fraudulent  as  to  creditors  of  the 
original  grantee. 

Summers  v.  Glenwood  Gold,  etc. 
Min.  Co.,  15  S.  D.  20  (1901),  (86 
N.  W.  Rep.  749). 

1 A  corporation  which  purchases 
all  the  property  of  another  company, 
knowing  that  such  company  is  insol- 
vent, under  an  arrangement  by 
wliich  a  large  part  of  the  purchase 
price  will  be  placed  beyond  the  reach 
of  the  creditors,  if  there  are  any,  is 
under  a  duty  to  inquire  as  to  the 
existence  of  unsecured  creditors,  and 
is  chargeable  with  all  knowledge 
which  such  an  inquiry  would  disclose. 
Chattanooga,  etc.  R.  Co.  v.  Evans, 
66  Fed.  810  (1895). 

2  Where  the  stockholders  of  an 
insolvent  corporation  convey  all  its 
property  to  another  corporation  in 
consideration  of  mortgage  bonds 
issued  by  the  purchaser  on  the 
property,  and,  without  providing  for 


the  debts,  divide  the  bonds,  pro  rata, 
among  themselves,  such  transfer  is  a 
fraud  on  creditors.  Fort  Payne  Bank 
V.  Alabama  Sanitarium,  103  Ala.  358 
(1894),  (15  So.  Rep.    618). 

A  provision,  in  the  transfer  of  the 
assets  of  one  corporation  to  another, 
that  stock  in  the  purchasing  corpora- 
tion shall  be  issued  to  the  stock- 
holders of  the  vendor  corporation 
renders  the  transfer  fraudulent  and 
void  as  to  creditors,  being,  in  effect,  a 
transfer  of  projierty  by  a  debtor  with 
a  reservation  of  an  interest  therein 
to  itself.  Montgomery  Web  Co.  v. 
Dienelt,  133  Pa.  St.  585  (1890), 
(19  Atl.  Rep.  42S;  19  Am.  St.  Rep. 
663). 

A  transfer  by  a  corporation  of  all 
its  property  to  another  corporation, 
in  consideration  of  the  assumption  of 
debts  and  the  issuance  of  stock, 
which  is  carried  out  by  the  delivery 
of  such  stock  to  individual  stock- 
holders of  the  grantor,  is  prima  facie 
fraudulent  as  to  creditors.  Couse  v. 
Columbia  Powder  Mfg.  Co.  (N.  J. 
1895),  33  Atl.  Rep.  297. 

See  also  Grenell  v.  Detroit  Gas  Co., 
112  Mich.  73  (1897),  (70  N.  W.  Rep. 
413) ;  Jones  v.  Arkansas  Mechanical 
and  Agricultural  Co.,  38  Ark.  17 
(1881);  Chattanooga,  etc.  R.  Co.  v. 
Evans,  66  Fed.  810  (1895);  Buck- 
waiter  V.  Whipple  115  Ga.  484  (1902), 
(41  S.  E.  Rep.  1010). 
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directory  of  another  company,  a  conveyance  of  all  the  assets 
of  the  one  corporation  to  the  other  —  these  directors  partici- 
pating in  the  transaction  —  has  been  held  to  be  "prima  facie 
fraudulent.^     But  the  fact  that  both   corporations  have  the 


^  Where  the  directors  of  an  insol- 
vent corporation  ordered  the  con- 
\'eyance  of  all  its  property  to  secure 
a  debt  due  from  it  to  another  cor- 
poration, at  a  meeting  in  which 
several  directors  who  voted  for  the 
resolution  authorizing  the  convers- 
ance were  also  directors  of  the  cor- 
poration for  whose  benefit  the  con- 
\eyance  was  made,  it  was  held  that 
the  conveyance  so  authorized  was 
-prima  facie  fraudulent  as  to  creditors, 
and  would  be  declared  void,  unless  it 
was  clearly  shown  that  it  was  fair 
and  reasonable,  and  absolutely  free 
from  fraud.  Sweeny  v.  Grape  Sugar 
Refining  Co.,  30  W.  Va.  443  (1887), 
(4  S.  E.  Rep.   431,  8    Am.    St.    Rep. 

SS). 

In  Barrie  v.  United  Rys.  Co.  125 
Mo.  App.  96  (1907),  (102  S.  W.  Rep. 
1(178,  1082)  the  Court  said:  *'For 
the  reason  that  the  directory  and 
chief  officers  of  both  corporations 
are  practically  identical,  the  pre- 
sumption is  that  the  tripartite  agree- 
ment, as  between  the  two  corpora- 
tions, is  fraudulent,  and  hence  the 
assets  acquired  from  the  transit  com- 
pany by  the  United  Railways  C'om- 
pany,  under  said  agreement,  are  held 
by  the  latter  company  in  trust  for 
the  benefit  of  creditors  of  the  former. 
But  this  presumption  is  not  an  irre- 
buttable legal  presumption.  It  is  ix 
presumption  of  fact  which  may  be 
overcome  by  clear  and  convincing 
proof  that  the  officers  and  directors 
acted  with  impartiality  and  absolute 
fa  i  mess,  so  that  no  ad vant  age  was 
given  one  corporation  o\'cr  the  other 
in  the  terms  of  or  in  tlie  performance 
of  the  contract."  —  Citing  this  work. 

The  following  extract  from  the 
opinion  in  O'Connor  Mining,  etc.  Co. 
■2J.   Coosa   Furnace   Co.,    95   Ala.   614, 
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618  (1891),  (10  So.  Rep.  290,  36 
Am.  St.  Rep.  251),  clearly  states  the 
relations  of  creditors  to  the  internal 
affairs  of  corporations:  "The  direct- 
ors of  a  corporation,  in  the  transac- 
tion of  its  business  and  the  disposi- 
tion of  its  property,  do  not  stand  in 
any  such  relation  to  the  general 
creditors  of  the  corporation  as  they 
occupy  to  the  corporation  itself  and 
to  its  stockholders.  They  are  not 
the  agents  of  such  creditors  nor  can 
they  usually  be  regarded  as  trustees 
acting  in  their  behalf.  The  creditors 
are  not  entitled  to  disaffirm  a  transfer 
of  the  property  of  the  corporation, 
made  by  its  directors  or  other  agents, 
merely  because  the  corporation  itself 
or  its  stockholders  could  have  done 
so.  When  a  disposition  of  the 
property  of  a  corporation  is  assailed 
b\'  its  creditors,  they  are  not  clothed 
with  the  right  of  the  corporation  or 
of  its  stockholders  to  set  aside  the 
transaction,  regardless  of  its  fairness 
or  unfairness,  on  the  ground  that  it 
was  entered  into  by  representatives 
of  the  corporation  who  had  put 
themselves  in  n  relation  antagonistic 
to  the  interests  of  their  principal. 
The  right  of  the  creditor  to  impeach 
the  transaction  depends  upon  its 
fraudulent  character.  The  question 
in  such  case  is,  was  the  transaction 
which  is  complained  of  entered  into 
with  the  intent  to  hinder,  delay  or 
defraud  creditors?  Was  the  property 
fraudulently  transferred  or  con^•eyed? 
The  mere  fact  that  the  corporation, 
in  disposing  of  its  property,  dealt 
with  persons  who  at  the  same  time 
were  charged  with  the  duty  of  rep- 
resenting its  interests,  does  not,  by 
itself,  render  the  transaction  fraudu- 
lent. 

"  Where  the  property  of  a  corpora- 
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same  officers  and  stockholders  does  not  necessarily  render  a 
conveyance  fraudulent  as  to  creditors.* 

§  125.  Remedies  of  Creditors.  — There  are  several  remedies 
open  to  creditors  in  the  case  of  fraudulent  conveyances  by 
debtor  corporations. 

1.  A  creditor  may  subject  the  consideration  for  the  sale, 
money,  stocks,  bonds  or  other  property,  when  received  by 
the  vendor  corporation  — his  debtor  —  to  the  payment  of  his 
debt  in  such  manner,  by  execution  sale  or  otherwise,  as  the 
statutes  may  permit.^  This  course  may  be  taken  in  every 
case,  without  regard  to  the  fraudulent  character  of  the  trans- 
action, for  corporate  property  is  always  liable  to  be  taken  for 
corporate  debts. 

2.  A  creditor,  having  estabhshed  the  validity  of  his  claim  at 
law,^  may  seek  the  aid  of  a  court  of  equity  to  follow  the  cor- 


tion  is  transferred  to  another  cor- 
poration represented  by  the  same 
directors,  the  fact  of  such  relation- 
ship is  a  circumstance  well  calculated 
to  arouse  suspicion,  and  calls  for  a 
rigid  and  severe  scrutiny  in  the 
examination  of  such  transaction 
when  it  is  assailed  by  a  creditor. 
When  such  a  relationship  is  shown  to 
exist  between  the  contracting  pairties, 
clearer  and  fuller  proof  of  the  good 
faith  of  the  parties  is  necessary  than 
would  be  required  if  the  transferee 
or  grantee  had  been  a,  stranger. 
When,  however,  such  examination 
is  made,  and  such  proof  is  forth- 
coming, and  the  result  is  that  no 
fraud  or  unfair  dealing  is  shown, 
and  it  appears  that  the  transaction 
was  not  vitiated  by  any  infirmity  of 
which  the  creditor  has  the  right  to 
complain,  then  the  transaction  must 
stand,  and  it  is  as  valid,  as  against 
the  creditor,  as  if  the,  corporation  had 
dealt  with  a  stranger,  who  was  not 
involved  in  any  waj-^  with  the  cor- 
porate representatives." 

See  also  Banks  v.  Judah,  8  Conn. 
145  (1830)  ;  Levins  v.  Peoples  Grocery 
Co.  (Tenn.  1896),  38  S.  W.  Rep.  733. 

^  Cole   V.    Millerton   Iron   Co.,    133 


N.  Y.  164  (1892),  (30  N.  E.  Rep.  847, 
28  Am.  St.  Rep.  615),  affirming  59 
Hun,  217  (1891),  (13  N.  Y.  Supp. 
851). 

In  Warfield  v.  Marshall  County 
Canning  Co.,  72  Iowa,  666  (1887),  (34 
N.  W.  Rep.  467,  2  Am.  St.  Rep.  263), 
it  was  held  that  a  sale  by  a  failing 
corporation  of  all  its  property  to  an- 
other corporation,  which  agreed  to 
pay  its  obligations  to  the  full  value 
of  the  property  sold,  would  not  be  set 
aside  as  fraudulent,  because  the  stock- 
holders of  the  first  formed  a  part  of 
stockholders  of  the  second  corpora- 
tion, there  being  no  fraudulent  pur- 
pose shown. 

See  also  Barr  v.  Bartram,  etc.  Mfg. 
Co.,  41  Conn.  506  (1874). 

2  Where  the  assets  of  a  corporation 
were  transferred  to  a  new  company, 
formed  for  the  purpose  of  acquiring 
tliem,  the  consideration  of  the  transfer 
being  the  issue  of  stock,  the  stock  so 
issued  to  the  old  corporation  cannot  be 
appropriated  by  shareholders  to  the 
detriment  of  creditors,  but  it  is  liable 
for  the  corporate  debts.  Vance  v. 
McNabb  Coal,  etc.  Co.,  92  Tenn.  47 
(1892),  (20  S.  W.  Rep.  424). 

^  Swan   Land,    etc.    v.    Frank,    148 
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porate  property  into  the  hands  of  the  purchaser  and  apply  it, 
or  its  avails,  in  payment  of  his  judgment  debt.^  A  court  of 
equity  may  grant  this  relief,  or,  it  is  said,  may  charge  the  pur- 
chaser with  the  value  of  the  property,  upon  the  ground  already 
noticed  that  the  assets  of  a  corporation  constitute  in  equity 
a  fund  for  the  payment  of  its  debts,  and  cannot  be  diverted 


U.  S.  603  (1893),  (13  Sup.  Ct.  Rep. 
691),  citing  Nat.  Tube  Works  v. 
Ballou,  146  U.  S.  517  (1892),  (13  Sup. 
Ct.  Rep.  165);  Scott  v.  Neely,  140 
U.  S.  106  (1891),  (11  Sup.  Ct.  Rep. 
712);  Taylor  v.  Bowker,  HI  U.  S. 
110  (1884),  (4  Sup.  Ct.  Rep.  397). 
But  see  Blanc  v.  Paymaster  Min.  Co., 
95  Cal.  524  (1892),  (30  Pac.  Rep.  765, 
29  Am.  St.  Rep.  149). 

^  In  Ewing  v.  Composite  Brake 
Shoe  Co.,  169  Mass.  73  (1897),  (47 
N.  E.  Rep.  241),  Judge  Lathrop  said: 
"It  is  obvious,  however,  that  where 
a  new  corporation  is  formed,  the 
creditors  of  the  old  corporation  do 
not,  without  something  further  being 
done,  become  creditors  of  the  new 
corporation.  They  have  an  equitable 
right  to  follow  the  assets  of  the  old 
corporation;  but  they  cannot  main- 
tain an  action  at  law  against  the  new 
corporation,  for  there  is  no  privity  of 
contract.  To  render  the  new  corpora- 
tion liable  there  must  be  a  new  con- 
tract made,  such  as  will  am.ount  to  a, 
novation." 

While  a  reorganized  corporation 
may  not  be  liable  for  the  debts  of  the 
original  corporation,  the  property  ac- 
quired from  it  may  be  reached  by  its 
creditors  in  the  hands  of  a  reorganized 
corporation.  Marshall  v.  Western 
North  Carolina  R.  Co.,  92  N.  C.  322 
(1885). 

In  Hurd  v.  New  York,  etc.  Laun- 
dry Co.,  167  N.  Y.  89  (1901),  (60 
N.  E.  Rep.  327)  the  New  York  Court 
of  Appeals,  basing  its  decision  upon 
the  "trust  fund  doctrine,"  held  that 
when  the  rights  of  creditors  have 
intervened,  a  corporation  has  no 
right  to  convey  its  assets  to  another 
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corporation  in  consideration  of  the 
issue  of  stock  of  the  latter  to  its 
stockholders;  that  the  creditors  of 
'the  vendor  corporation  had  a  right 
to  rely  upon  those  assets  for  the  pay- 
ment of  their  debts  and  had  an  equi- 
table lien  thereon. 

In  Vicksburg,  etc.  Telephone  Co. 
V.  Citizens  Telephone  Co.  79  Miss. 
341  (1901),  (30  So.  Rep.  725,  89  Am. 
St.  Rep.  656),  where  one  corporation 
had  transferred  all  its  property  to 
another  without  consideration  pass- 
ing to  the  vendor  corporation  which 
then  ceased  to  do  business,  the  Court, 
in  holding  that  the  property  might 
be  followed  in  equity,  said  (p.  354): 
"We  think  the  same  principle  which 
applies  in  favor  of  the  simple  contract 
creditor  against  a  consolidated  cor- 
poration, enabling  him  to  subject,  in 
the  hands  of  that  consolidated  com- 
pany property  of  a  constituent  cor- 
poration received  by  the  consolidated 
company  (such  constituent  corpora- 
tion being  debtor  of  the  simple  con- 
tract creditor)  will  apply  in  cases  like 
this." 

See  also  Schleider  v.  Dielman,  44 
La.  Ann.  62  (1892),  (10  So.  Rep. 
934);  Brum  v.  Merchants  Ins.  Co.,  16 
Fed.  140  (1883);  Hibernia  Ins.  Co.  v. 
St.  Louis,  etc.  Transp.  Co.,  10  Fed. 
596  (1882),  s.  c.  13  Fed.  516  (1882); 
First  Nat.  Bank  v.  Chattanooga,  etc. 
Co.,  97  Tenn.  308  (1896),  (37  S.  W. 
Rep.  8).  Also  Montgomery,  etc.  R. 
Co.  V.  Branch,  59  Ala.  139  (1S77), 
considered  in  Central  R.,  etc.  Co.  v. 
Pettus,  113  U.  S.  116  (1885),  (5  Sup. 
Ct.  Rep.  387).  And  see  McWilliams 
V.  City  of  New  York,  134  Fed.  1015 
(1904);    Barber  v.  International,  etc. 
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therefrom  and  nothing  left.*  Judgment  creditors  may  also 
be  entitled  to  the  aid  of  a  receiver  in  following  corporate  assets.^ 
3.  Upon  the  same  principle,  a  creditor  may  charge  stock- 
holders who  have  received  shares  of  stock  or  other  property 
forming  the  consideration  for  a  sale  of  corporate  assets,  .as 
trustees  for  his  benefit.^     The  property  belongs  in  equity  to 


Co.,  73  Conn.  587  (1901),  (48  Atl.  Rep. 
758). 

iGrenell  v.  Detroit  Gas  Co.,  112 
Mich.  73  (1897),  (70  N.  W.  Rep.  413) : 
*'A  corporation  cannot  sell  all  its 
property  and  take  in  payment  stock 
in  a  new  corporation  under  an  arrange- 
ment that  has  the  effect  of  distribut- 
ing the  assets  of  the  vendor  among  its 
stockholders  to  the  exclusion  and 
prejudice  of  its  creditors;  and  a 
company  making  such  a  purchase, 
in  consideration  of  the  issue  of 
its  own  stock  to  such  stockholders, 
takes  the  property  subject  to  the 
rights  of  creditors.  Such  an  arrange- 
ment is  a,  diversion  of  the  trust 
fund." 

Where  the  majority  stockholder 
of  a  corporation  purchased  a  large 
amount  of  the  remaining  stock  and 
arranged  with  the  other  stockholders 
that  the  assets  of  the  corporation 
should  be  conveyed  to  a  new  corpora- 
tion, the  stock  of  which  should  be 
issued  to  the  stockholders  of  the  old 
corporation,  it  was  held  that  the 
transaction  amounted  to  an  absorp- 
tion of  the  old  by  the  new  corpora- 
tion, and  that  the  latter  was  responsi- 
ble for  the  debts  of  the  former,  and 
would  not  be  heard  to  say  that  the 
assets  which  it  took  over  were  of  no 
value. 

Camden  Interstate  R.  Co.  v.  Lee, 
(Ky.  1905),  84  S.  W.  Rep.  332. 

2  Barclay  v.  Quicksilver  Min.  Co., 
6  Lans.  (N.  Y.)  25  (1872),  (9  Abb.  Pr. 
N.  s.  283).  See  also  Alexander  v. 
Relfe,  74  Mo.  495  (1881).  Couse  v. 
Columbia  Powder  Mfg.  Co.  (N.  J. 
1895),  33  Atl.  Rep.   297. 

3  Where  the  assets  of  a  corporation 


are  transferred  to  another  company 
and  the  proceeds  are  divided  among 
its  stockholders,  in  proportion  to  the 
amount  of  their  stock,  they  are 
trustees  for  creditors  as  to  the  amount 
received,  the  transaction  being,  in 
effect,  a  distribution  of  such  assets 
by  the  company  to  its  own  stock- 
holders. 

Hill  V.  Gruell,  42  111.  App.  411 
( 1 891 ) .  See  also  Panhandle  Nat. 
Bank  v.  Emery,  78  Tex.  498  (1890), 
(15  S.  W.  Rep.  23);  McKusick  v, 
Seymour,  48  Minn.  172  (1892),  (50 
N.  W.  Rep.  1116). 

Where  the  stockholders  of  a  cor- 
poration received  from  another  cor- 
poration an  agreed  price  per  share 
for  their  stock  and  thereupon,  with- 
out further  consideration,  conveyed 
the  entire  assets  of  their  corporation 
to  the  corporation  which  had  pur- 
chased their  shares,  it  was  held  that 
the  stockholders  held  the  moneys 
paid  them.  —  constituting  the  con- 
sideration of  the  sale  —  as  a  trust 
fund  for  the  payment  of  the  debts 
of  the  vendor  corporation.  It  was 
further  held  that  the  purchasing  cor- 
poration had  paid  full  value  for  the 
property  received  and  was  not  re- 
sponsible for  such  debts. 

Hagemann  v.  Southern  El.  Co., 
202  Mo.  249  (1907),  (100  S.  W.  Rep. 
1081). 

But  with  respect  to  the  last  con- 
clusion compare  cases  cited  in  notes 
to  §  124,  ante. 

Where,  upon  a  sale  of  the  entire 
property  of  a  corporation  to  another 
company  for  its  bonds,  an  arrange- 
ment is  made  whereby  the  bonds  are 
divided    directly    among    its    stock- 
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the  corporation  to  be  held  for  the  benefit  of  its  creditors.  It 
constitutes  the  purchase  price  for  the  sale  of  the  property  and 
when  stockholders  divert  it  to  themselves  they  appropriate 
corporate  assets  and  are  chargeable  therefor. 

■J.  A  creditor  may  institute  an  action  at  law  against  his 
debtor  —  the  vendor  corporation  —  and,  where  attachments 
are  permitted,  may  attach  the  corporate  property  so  trans- 
ferred as  being  still  the  property  of  his  debtor,  or  may  levy 
execution  thereon  after  judgment.'  This  action  is  predicated 
upon  the  principle  that  a  transfer  in  fraud  of  creditors  is  void 
as  to  them. 

5.  A  creditor  may  hold  the  purchasing  corporation  directly 
responsible  when,  in  taking  over  the  property,  it  assumes  the 
debts  of  the  vendor.^ 

Laches  may  bar  a  creditor  from  seeking  relief  in  equity.' 


holders,  such  an  arrangement  is  void 
as  to  the  creditors,  and  tlie  bonds 
belong  to  them.  Fort  Payne  Bank 
V.  Alabama  Sanitarium,  103  ^Vla.  358 
(1893),  (15  So.  Rep.  618);  Chatta- 
nooga, etc.  R.  Co.  V.  Evans,  66  Fed. 
809  (1895). 

*  The  property  of  a  corporation, 
transferred  to  a  new  corporation  for 
its  stock,  may  still  be  attached  by  the 
creditors  of  the  old  company.  Mc- 
Vicker  v.  American  Opera  Co.,  40 
Fed.   861   (1889). 

A  judgment  creditor  may  levy 
upon  and  sell  upon  execution  proi> 
erty  so  transferred. 

Moritgomery  Web  Co.  i'.  Dienelt, 
133  Pa.  St  585  (18911),  (19  Atl.  Rep. 
428,  19  Am.  St.  Rep.  663).  See 
also  Prentice  r.  I^nited  States,  etc. 
Steamsliip  Co.,  7S  T'cd.  106  (1897); 
Buckwalti-r  v.  Whipple,  115  Ga.  484 
(1902),  (41  S.  E.  Rep.  1010). 

2  See  rnitc,  §  123:  "Liabilili/  of 
Purchasing  Corporation  for  Debts  of 
Vendor  (^'oinpanu  —  Assumption  of 
OhlifjatiaiisV 

Where  an  insolvent  corporation 
sold  its  property  to  another  corpora- 
tion for  bonds  of  the  purchasing  cor- 
poration,   one    of    the    conditions    of 
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the  sale  being  a  guaranty  that  all 
claims  against  the  vendor  corpora- 
tion and  its  property  should  be  dis- 
charged before  the  payment  of  the 
purchase  price,  it  was  held  that  such 
guaranty  was  personal  to  the  pur- 
chasing corporation,  and  not  enforce- 
able for  the  benefit  of  the  vendor 
corporation's  creditors. 

Randall  v.  Detroit,  etc.  R.  Co., 
134  Mich.  493  (1903),  (96  N.  W.  Rep. 
567). 

Where  one  corporation  transfers 
all  its  property  and  assets  to  another 
company  in  consideration  of  stock  of 
the  latter  being  issued  to  the  stock- 
holders of  the  former,  it  is  held  that 
the  latter  corporation  holds  the 
property  so  received  as  trustee  for 
the  creditors  of  the  old  corporation, 
and  may  be  compelled  to  account 
therefor. 

Wilson  V.  .^olian  Co.,  64  App.  Div. 
(N.  Y.)  337  (1901),  (72  N.  Y.  Supp. 
150). 

^  Townsend  v.  St.  Louis,  etc. 
Mining  Co.,  159  U.  S.  21  (1894), 
(15  Sup.  Ct.  Rep.  997);  Vaughn  v. 
Comet,  etc.  Co.,  21  Colo.  54  (1895), 
(39  Pac.  Rep.  422). 
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Thus  a  delay  of  a  year  during  which  the  purchasing  corporation 
went  on  investing  money  with  respect  to  the  property  conveyed, 
and  incurring  habilities,  has  been  held  to  debar  a  creditor 
from  equitable  relief.' 

Creditors  are  only  interested  in  sales  of  corporate  property 
with  respect  to  their  several  claims.  Consequent!}',  where 
an  exchange  of  corporate  property  for  stock  in  another  cor- 
poration is  approved  by  all  the  stockholders,  a  court,  at  the 
instance  of  a  creditor,  will  only  disturb  the  transfer  so  far  as 
is  necessary  to  satisfy  the  creditors'  demand,  leaving  it  other- 
wise in  the  condition  in  which  the  stockholders  had  a  legal  right 
to  place  it.^ 

§  126.  Priority  of  Purchaser's  Mortgage  over  Claims  of 
Vendor's  Creditors.  —  Upon  the  principle  that  the  assets  of  a 
corporation  are  a  trust  fund  for  the  payment  of  its  debts,  it  is 
sometimes  said  that  creditors  have  an  equitable  lien  thereon 
which  they  may  enforce  against  transferees.  But,  as  already 
shown,  the  expression  can  be  so  used  only  in  a  figurative  sense. 
Creditors  have  no  lien  before  judgment,  and  after  judgment 
only  when  given  by  statute.  They  may  follow  property  into 
the  hands  of  a  purchaser  when  transferred,  actually  or  con- 
structively, in  fraud  of  their  rights,  because,  in  such  a  case, 
equity  will  disregard  forms  and  treat  the  property  as  being 
held  by  the  purchasing  company  for  their  benefit.  So  equity 
will  disregard  or  set  aside  a  mortgage  made  by  the  purchaser 
of  the  property  so  acquired  where  the  mortgagee  takes  with 
knowledge  of  the  whole  transaction.^ 

Where,  however,  the  purchaser  mortgages  the  property  for 

1  Hamilton     v.     Menominee    Falls  mortgage  to  secure  an  issue  of  bonds, 

Quarry  Co.,  106  Wis.  352  (1900),  (81  covering  its  own  property  and  that 

N.  W.  Rep.  876).     See  also  Anthony  thus  acquired,   it  was  held  that  the 

V.  Campbell,  112  Fed.  212  (1901).  mortgage    should    be    set    aside,    at 

'  Wilson  V.   .lEolian   Co.,   64    App.  least  as  to  bondholders  who  did  not 

Div.    (N.   Y.)   337  (1901),  (72  N.   Y.  stand  as  bona  fide  purchasers.     Cole 

Supp.    150),    affirmed   170   N.   Y.   618  v.  Millerton  Iron  Co.,  133  N.  Y.  164 

(1902),  (63  N.  E.  Rep.  1123'.  (1362),   (30  N.  E.  Rep.  847,  28  Am.  ' 

3  Where  a  transfer  by  u  corpora-  St.  Rep.  615). 
tion   to   another   company,    with   the  Where  a  sale  is  set  aside  as  -ultra 

same  stockholders,  of  all  its  property  vires    a  mortgage   by   the   vendee   is 

was    without    consideration,     except  void.    Knoxville  v.  Knoxville,  etc.  R. 

the    assumption    of    debts,    and    the  Co.,  22  Fed.  758  (1884). 
transferee    immediately    executed    a 

251 


§127 


INTERCORPORATE    RELATIONS 


[part  II 


a  present  consideration  and  the  mortgagee  acts  in  good  faith , 
the  mortgage  takes  precedence  of  claims  of  creditors  who  have 
not  acquired  a  statutory  hen,  by  judgment  or  attachment, 
prior  to  its  execution.^  This  conclusion  is  not  inequitable. 
It  merely  gives  the  same  priority  to  a  bona  fide  mortgage  made 
by  a  purchaser  that  such  a  mortgage  would  have  had  if  made 
by  the  debtor,  the  selling  corporation.  Questions  as  to  follow- 
ing the  avails  of  a  mortgage  do  not  affect  its  validity. 

Notice  of  the  existence  of  a  creditor's  claim  does  not,  stand- 
ing alone,  alter  the  position  of  a  mortgagee.^  Knowledge 
of  the  fraudulent  character  of  the  transfer,  as  well  as  of  the 
claim,  must  be  shown. 


IV.    Sales  of   Property  of  Quasi-public   Corporations. 

§  127.    Indispensable  Property  cannot  be  alienated  or  taken 
on    Execution    without     Statutory    Authority.  —  Private    cor- 


'  In  Fogg  V.  Blair,  133  U.  S.  538 
(1890),  (10  Sup.  Ct.  Rep.  338),  Jus- 
tice Field  said:  "The  property  of  a 
railroad  company  is  not  held  under 
any  such  trust  to  apply  it  to  the  pay- 
ment of  its  debts  as  to  restrict  its 
use  for  any  other  lawful  purpose,  it 
matters  not  how  meritorious  the 
demand  of  the  creditor  may  be.  He 
must  obtain  a  lien  upon  the  property 
of  the  company,  or  security  in  some 
other  form,  or  he  will  have  to  take 
his  chances  with  all  other  creditors 
to  obtain  payment  in  the  ordinary 
course  of  legal  proceedings  for  the 
collection  of  debts." 

See  also  Lebeck  v.  Fort  Payne 
Bank,  115  Ala.  447  (1S07),  (22  So. 
Rep.  75,  67  Am.  St.  Rep.  51). 

^  In  Fogg  V.  Blair,  ."niiiro,  Justice 
Field  also  said  (p,  540) :  "  There  is  no 
evidence  in  the  record  before  us  that 
the  parties  wlio  took  the  bonds 
issued  by  the  St.  Louis,  Hannibal 
and  Keokuk  Railroad  Co.  had  any 
notice,  actual  or  constructive,  of 
the  demand  of  the  complainant. 
But  if  they  had,  it  would  nut  have 
affected  their  rights.  That  demand 
was   not   then  reduced   to   judgment 
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and  created  no  lien  upon  the  property 
of  the  company,  nor  any  restriction 
upon  the  companies'  right  to  use  it 
for  any  lawful  purpose.  The  bonds 
were  given  to  raise  the  necessary 
funds  to  complete  the  road  of  the 
company  and  the  mortgage  was 
executed  to  secure  their  pajonent. 
They  were  negotiable  instruments, 
and,  in  the  hands  of  the  purchasers, 
cannot  be  impeached  for  any  neglect 
of  the  company  issuing  them  to  pay 
the  demands  of  other  creditors. 
Vi'c  arc  unable  to  perceive  any  ground 
upon  which  their  priority  over  the 
claim  of  the  appellant  can  be,  in  any 
way,  impaired.  AVe  do  not  question 
the  general  doctrine,  invoked  by  the 
appellant,  that  the  property  of  a, 
railroad  company  is  a  trust  fund  for 
the  payment  of  its  debts,  but  do  not 
perceive  any  place  for  its  application 
here." 

Compare  this  opinion  with  those  of 
the  circuit  judges  in  the  same  case  sub 
nam.  Blair  v.  St.  Louis,  etc.  R.  Co., 
27  Fed.  176  (LS80)  (Brewer,  J.), 
25  Fed.  (-.84  (1885)  (Brewer,  J.), 
24  Fed.  148  (ISSo)  (Treat,  J.),  and 
22  Fed.  36  (1884)  (Treat,  J.). 
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porations,  owing  no  public  duties,  have  power,  as  already 
shown,  to  sell  all  their  property.'  Limitations,  for  the  protec- 
tion of  creditors  and  minority  stockholders,  may  be  placed 
upon  the  exercise  of  the  power,  but  its  existence  as  between 
the  corporation  and  the  State  is  unquestionable. 

Qt^a.s ('-public  corporations — railroad,  canal,  telegraph,  gas 
and  other  public  utility  companies  —  stand  in  an  essentiallj' 
different  position.  These  companies  enjoy  franchises  granted 
by  the  State,  in  consideration  of  the  assumption  of  obligations 
to  the  public.  As  a  corollary  to  the  conclusion  elsewhere 
shown  to  be  established  that  corporate  franchises  cannot  be 
transferred  without  authority  from  the  State,  it  follows  that 
corporate  property  necessary  for  the  performance  of  public 
duties  or,  as  sometimes  stated,  essential  to  the  exercise  of 
corporate  franchises,  cannot  be  sold  or  disposed  of  without 
such  authority.^  Upon  the  same  principle,  it  also  follows  that 
such  essential  property  is  not  subject  to  sale  on  execution, 
unless   the    levy  is    authorized   by   statute.^     The   underlying 


^  Ante,  §  108;  "Power  to  purchase 
and  sell  Generally.^' 

^  United  States :  Central  Transp. 
Co.  V.  Pullman  Car  Co.,  139  U.  S.  24 
(1891),  (11  Sup.  Ct.  Rep.  478) ;  York, 
etc.  R.  Co.  V.  Winans,  17  How.  (U.  S.) 
30  (1854).  See  also  Briscoe  v.  South- 
ern, etc.  R.  Co.,  40  Fed.  280  (1889). 

In  Cumberland  Telephone,  etc. 
Co.  0.  City  of  Evansville  127  Fed. 
194  (1903)  the  Court  said:  "The 
Evansville  Telephone  Exchange  was 
authorized  and  empowered  to  estab- 
lish and  maintain  its  telephone 
system,  not  to  sell  it;  to  accomplish 
the  object  of  its  incorporation,  not 
to  defeat  it ;  to  acquire  the  means  to 
enable  it  to  perform  its  duties  to  the 
public  as  a  corporation,  not  to 
disable  itself  from  performing  those 
duties.  The  attempted  sale  of  all 
its  property  and  franchises  was 
■ultra  vires,  and  contrary  to  public 
policy,  and,  therefore,  null  and  void.'* 

Georgia :  Singleton  v.  South- 
western R.  Co.,  70  Ga.  464  (1883), 
(48  Am.  Rep.  574). 


New  Hampshire :  Richards  v. 
Merrimack,  etc.  R.  Co.,  44  N.  H.  127 
(1862). 

New  Jersey :  Black  v.  Delaware,  etc. 
Canal  Co.,  22  N.  J.  Eq.  399  (1871). 

Pennsylvania:  Foster  v.  Fowler, 
60  Pa.  8t.  27  (1868). 

Texas :  Missouri  Pac.  R.  Co.  v. 
Owens,  1  Tex.  Civ.  Cas.  App.  §  385 
(1883);  Gulf,  etc.  R.  Co.  v.  Morris,  67 
Tex.  692  (1887),  (4  S.  W.  Rep.  156). 
See  also  cases  cited  in  the  following 
note  which  illustrate  the  same  prin- 
ciple. 

^  United  States :  East  Alabama  R. 
Co.  V.  Doe,  114  U.  S.  340,  (1885),  (5 
Sup.  Ct.  Rep.  869) ;  Gue  v.  Tide  Water 
Canal  Co.,  24  How.  257  (1860). 

Indiana :  Louisville,  etc.  R.  Co.  v. 
Honey,  117  Ind.  501  (1888),  (20  N.  E. 
Rep.  432,  3  L.  R.  A.  435) ;  Indian- 
apolis R.  Co.  V.  State,  105  Ind.  37 
(1885),  (4  N.  E.  Rep.  316). 

Kentucky :  Louisville  Water  Co.  v. 
Hamilton,  81  Ky.  517  (1883). 

North  Carolina:  State  v.  Rives, 
5  Ired.  297  (1844). 
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principle  is  that  property,  necessary  to  enable  a  corporation  to 
fulfil  its  obligations  to  the  State,  is  impressed  with  a  trust  in 
favor  of  the  public.^ 

But  this  underlying  principle  is  inapplicable  to  a  sale  by  a 
quasi-public  corporation  of  all  its  property  to  a  municipal 
corporation,  for  municipal  service,  provided  the  latter  have 
authority  to  purchase.  The  trust  in  favor  of  the  public  is  not 
broken  by  a  transfer  to  the  public.^ 

§  12S.  Test  of  Indispensability.  — In  applying  the  rule  that 
the  property  of  a  gwasvpublic  corporation,  necessary  for  the 
performance  of  its  public  duties,  cannot,  in  the  absence  of 
statutory  authority,  be  alienated  or  taken  on  execution,  the 
courts  have  sometimes  drawn  the  line  of  indispensability  be- 
tween the  real  and  the  personal  property  of  the  corporation  — 
holding  that  the  latter  can,  and  that  the  former  cannot,  be 
sold   or  taken.     Thus,  in   Coe  v.    Columbus,  etc.   R.    Co}  the 


Ohio:  Coe  v.  Columbus,  etc.  R. 
Co.,  10  Ohio  St.  372  (1859),  (75  Am. 
Dec.  518). 

Pcnnsi/lvania :  Youngman  v.  El- 
niira,  etc.  R.  Co.,  65  Pa.  St.  278,  286 
(1S7(J);  Western  Pennsylvania  R. 
Co.  V.  Johnston,  59  Pa.  St.  290  (1869) ; 
Plymouth  R.  Co.  v.  Cohvell,  39  Pa. 
St.  337  (ISGl);  Ammant  v.  New 
Alexandria  Turnpike  Co.,  13  Serg. 
&  R.  210  (1825),  (15  Am.  Dec.  593); 
Leedam  v.  Plymovith  R.  Co.,  5  W. 
&  S.  265  (1843). 

Tninci^^cc :  Baxter  r.  Xashville, 
etc.  Turnpike  Co.,  10  Lea,  488  (1SS2). 

7'exas :  City  of  Palestine  v.  Barnes, 
50  Tex.  538  (1878). 

^  2  Morawetz   Priv.   Corp.    §    112.3. 

2  Cit3^  of  Indianapolis  v.  Con- 
sumers' Gas  Trust  Co.,  144  Fed.  643 
(1006) .  "In  none  of  tlic  citations, 
State  or  general,  are  there  any 
reasons  stated  that  seem  inconsistent 
with  the  proposition  that  a  corpora- 
tion, engaged  in  a.  scr\'ice  of  public 
utility,  may  contract  for  a  sale  to  the 
municipality  of  all  the  property 
therein,  either  through  a  condition 
accepted  in  the  franchise  from  the 
city,  or  through  subsequent  arrange- 
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ment.  The  question  whether  mu- 
nicipal o-v\Tiership  is  favorable  to  the 
public  interest,  is  neither  invoh^ed 
in,  nor  open  to,  judicial  inquiry. 
Assuming  that  such  ownership  is 
authorized,  and  is  contemplated  or 
demanded  by  the  m.unicipality,  we 
are  convinced  that  this  proviso, 
treated  alone  as  a  contract  of  sale 
on  the  part  of  the  gas  company,  is 
not  within  the  inhibition  of  the  rule 
—  not  ultra  vires.  The  public  policy 
which  is  mentioned  in  the  cases  cited, 
as  opposed  to  an  implication  of  charter 
po-^-or  to  turn  o^'er  its  property  to 
another  and  'abnegate  the  perform- 
ance of  its  duties  to  the  public,* 
has  no  application  to  the  transfer 
to  the  iD'i-iblic  —  the  municipality  — ■ 
of  property  used  in  public  service.'' 

A  statute  authorizing  a  city  to 
purchase  a  water  or  lighting  plant 
authorizes  as  well  the  corporation 
owning  such  plant  to  sell,  although 
it  is  tliereby  rendered  unable  to 
perform  its  public  duties. 

Connor  v.  City  of  Marshfield,  12S 
Wis.  280  (1906), (107  N.  W.  Rep.  C3'i). 

3  Coe  V.  Columbus,  etc.  R.  Co.,  10 
Ohio   St.    379    (1859),    (75   Am.    Dec. 
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Supreme  Court  of  Ohio  said:  "  The  Une  can  be  clearly  drawn 
between  the  interest  in  real  estate  and  the  franchise  connected 
therewith,  and  the  movable  things  employed  in  the  use  of  the 
franchise."  Upon  this  principle,  it  has  been  held  that  the 
road-bed  and  fixtures  of  a  railroad  company,'  the  road  of  a 
turnpike  company,^  the  canal  and  locks  of  a  canal  company  ^ 
and  the  plant  of  a  water  company  *  cannot  be  seized  upon 
execution;  while,  on  the  other  hand,  it  has  been  held  that  the 
rolling  stock  of  a  railroad ''  and  the  ferry  boat  of  a  ferry  com- 
pany "  can  be  taken. 

This  test  of  indispensability  is  illogical.  The  rolling  stock 
of  a  railroad  is  as  essential  to  its  use  and  operation  as  the 
road-bed,  and  neither  is  more  necessary  than  the  other.  The 
foundation  of  the  rule  being  the  indispensability  of  the  prop- 
erty, the  assumption  that  real  estate  is  more  necessary  than 
personal  property  begs  the  question.  The  true  test  should  be 
whether  the  property,  real  or  personal,  is  necessary,  in  a  rea- 
sonable sense,  for  the  performance  of  the  public  duties  of  the 
corporation.'  This  subject  is,  however,  at  the  present  time, 
a  matter  of  statutory  regulation  in  nearly  all  the  States. 

§  129.  Sales  of  Surplus  Property.  — Indispensable  property, 
in  the  absence  of  statutory  authority,  cannot-  be  sold.  Con- 
versely, surplus  property  —  property   which  is  not  indispens- 

518).     Compare,      however,      Central  ^  Gue  v.  Tide  Water  Canal  Co.,  24 

Transp.  Co.  v.  Pullman  Car  Co.,  139  How.    (U.    S.)    257    (1860);     Susque- 

U.   S.   24   (1891),    (11   Sup.   Ct.   Rep.  hanna  Canal   Co.   v.   Bonham,   9   W. 

478).  &  S.  (Pa.)  27  (1845). 

^  Coe  V.  Columbus,  etc.  R.  Co.,  10  *  Louisville  Water  Co.  u.  Ham- 
Ohio  St.  372  (1859),  (75  Am.  Dec.  ilton,  81  Ky.  517  (1883). 
518) ;  Youngman  v.  Elmira,  etc.  R.  '  Louisville,  etc.  R.  Co.  v.  Boney, 
Co.,  65  Pa.  St.  278,  286  (1870);  West-  117  Ind.  501  (1888),  (20  N.  E.  Rep. 
ern,  etc.  R.  Co.  v.  Johnstown,  59  Pa.  432,  3  L.  R.  A.  435) ;  Boston,  etc. 
St.  290  (1869) ;  Leedam  v.  Pljrmouth  R.  Co.  v.  Gilmore,  37  N.  H.  410 
R.  Co.,  5  W.  &.  S.  (Pa.)  265  (1843).  (1858),    (72  Am.   Dec.   336);    Coe  v. 

A  portion  of  a  railroad  which  has  Columbus,   etc.    R.   Co.,    10  Ohio  St. 

been  abandoned  is  subject  to  levy  of  372  (1859),  (75  Am.  Dec.  518). 
execution.     Benedict    v.     Heineberg,  **  Lathrop    v.    Middleton,    23    Cal. 

43  Vt.  231  (1870).  257  (1863),  (83  Am.  Dec.  112). 

2  Ammant     v.      New     Alexandria  '  See   an   able   and   comprehensive 

Turnpike    Co.,    13    Serg.    &    R.    210  note  to  Brunswick,  etc.  Co.  v.  United 

(1825),    (15  Am.   Dec.   593);    Baxter  States  Gas  Co.,  35  Am.  St.  Rep.  390. 

V.    Nashville,    etc.    Turnpike   Co.,    10  Also  Short's  Railway  Bonds  &  Mort- 

Lea  (Tenn.),  488  (1882).  gages,  p.  165. 
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able —  in  the  absence  of  statutory  prohibition,  may  be  sold.  A 
g^mst-public  corporation  is  vested  with  full  jus  disponendi  over 
all  its  property,  real  and  personal,  which  is  not  necessary  to 
enable  it  to  carry  on  the  business  for  which  it  was  chartered 
or  to  fulfil  its  public  obligations.' 

In  Henche  v.  Pinkerton,^  Judge  Foster  said:  "  We  entertain 
no  doubt  that  the  .  .  .  Company  could  lawfully  sell  and  con- 
vey the  lands  embraced  in  this  bill.  They  were  not  acquired 
to  enable  the  corporation  to  carry  on  the  business  which  it 
was  chartered  to  do  for  the  benefit  of  the  public,  nor  needed 
or  used  for  that  purpose.  Their  alienation  in  no  wise  impaired 
or  affectetl  the  usefulness  of  the  company  as  a  railroad,  or  its 
ability  to  exercise  any  of  its  corporate  franchises.  In  the 
absence  of  any  express  or  implied  legislative  prohibition,  this 
corporation  possessed  all  the  ordinary  rights  of  ownership 
over  these  lands,  and  could  convey  them  away  absolutely  or 
mortgage  them  to  secure  any  valid  indebtedness." 

§  129a.  Ultra  vires  Sales  of  Property  of  Private  and  Quasi- 
Public  Corporations.  —  The  question  of  the  want  of  power  of 
corporations  to  enter  into  intercorporate  relations  has  generally 
arisen  in  the  case  of  railroad  leases,  in  the  examination  of  which 
the  underlying  principles  are  fully  considered.^     It  is,  therefore 

'  Branch   u.   Jesup,   106  U.   S.   468  essential  to  the  exercise  of  its  fran- 

(1SS2),  (1  Sup.  Ct.  Rep.  495).  chises  cannot  be  sold  is  inapplicable 

Town  lots,  held  by  a  railroad  com-  to    property   which   has    not   become 

pany,  do  not  pass  by  a  sale  of  a  rail-  a  part  of  the  corporation's  structure 

road    ''with    its    corporate    privileges  and  for  which  it  has  no  immediate  use. 

and    appurtenances"    unless    directly  Johnson  Co.  v.  Jliller,  174  Pa.  St. 

appurtenant  to  the  railroad  and  in-  605  (1896),  (34  Atl.  Rep.  316,  52  Am. 

dispensably   necessary   to    the  enjoy-  St.  Rep.  833). 

ment    of    its    franchises.      Shamokin  In  this  case  steel  rails  not  required 
Valley  R.  Co.  v.  Livermore,  47  Pa.  St.  for    construction    work    were    le\ied 
465  (1864),  (86  Am.  Dec.  552).     Com-  upon  by  creditors  of  a,  railway  com- 
pare Piatt  V.  Union  Pacific  R.  Co.,  99  jiany. 
XJ.  S.  48  (1878).  Where    a    railroad    company    sells 

See  also  Yates  v.  Van  De  Bogert,  a   terminal    switch    to    the    owner   of 

56  N.  Y.  .530  (1.S74):    "The  company  the    land    upon    which    it    is    laid,  it 

acquired  title  in  fee  imder  that  deed.  violates    no    public    duty.      Oman    v. 

When  the  land  was  no  longer  neces-  Bedford-Bowling     Green     Stone     Co. 

sary  for  the  purposes  of  the  corpora-  134  Fed.  64  (1905). 

tion  it  had  a  right  to  sell  and  convey  ^  Hendee    v.    Pinkerton,    14    Allen 

the  same.''  (Mass.),  386  (1867). 

The   rule    that  the   property   of   a  ^  See  post,  Ch.  XXII :    "  Ultra  vires 

guasi-puhlic     corporation    reasonably  and   Voidable  Railroad  Leases.'' 
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only  necessary  here  to  apply  those  principles  to  the  subject 
of  corporate  sales. 

These  propositions  may  be  regarded  as  established: 

(1)  An  ultra  vires  contract  unexecuted  by  either  party  is 
Yoidj  and  affords  no  right  of  action  at  law  for  damages,  nor  in 
equity  for  specific  performance.' 

(2)  An  ultra  vires  contract  executed  on  both  sides  cannot 
be  questioned  in  the  courts,  and  the  parties  will  be  left  in  the 
possession  of  money  or  property  acquired  thereunder. 

It  follows  then  that  an  ultra  vires  contract  of  sale  while  execu- 
tory is  wholly  unenforceable.  ^     But   when  the  contract  has 


^  Alabama:  Simmons  v.  Troy  Iron 
Works,  92  Ala.  427  (1890),  (9  So. 
Rep.  160);  Long  v.  Georgia  Pacific  R. 
Co.  91  Ala.  519  (1890),  (8  So.  Rep.  706, 
24  Am.  St.  Rep.  931). 

Michigan:  Day  v.  Spiral  Springs 
Buggy  Co.,  57  Mich.  146  (1885),  (23 
N.  W.  Rep.  628,  58  Am.  Rep.  352). 

Mississippi :  Greenville  Compress, 
etc.  Co.  V.  Planters  Compress,  etc. 
Co.,  70  Miss.  669  (1893)  (13  So.  Rep. 
879,  35  Am.  St.  Rep.  681). 

Missouri :  Hoagland  v.  Hannibal, 
etc.  R.  Co.  39  Mo.  451  (1867). 

New  Hampshire :  Downing  v.  Mt. 
Washington  R.  Co.,  40  N.  H.  234 
{I860):  "The  power  of  buying  and 
selling  real  and  personal  property 
for  the  legitimate  purposes  of  the 
corporation,  and  the  power  of  con- 
tracting generally  for  the  sam^e  pur- 
poses, within  the  limits  prescribed 
by  the  charter,  being  granted,  we 
imderstand  the  principle  to  be,  that 
their  purchases,  sales,  and  contracts 
generally,  will  be  presumed  to  be 
made  within  the  legitimate  scope  and 
purpose  of  the  corporation,  until 
the  contrary  appears,  and  that  the 
burden  of  showing  that  any  contract 
of  a  corporation  is  beyond  its  legiti- 
mate powers,  rests  on  the  party  who 
objects  to  it.  If  a  corporation  at- 
tempt to  enforce  a  contract  made 
with  them  in  a  case  beyond  the  legit- 
imate limits  of  their  corporate  power, 
that  fact  being  shown,  will  ordinarily 


constitute  a  perfect  defence.  And 
if  a  suit  is  brought  upon  a  contract 
alleged  to  be  made  by  the  corporation, 
but  which  is  shown  to  be  beyond  its 
corporate  power  to  enter  into,  the 
contract  will  be  regarded  as  void, 
and  the  corporation  may  avail  them- 
selves of  that  defence." 

New  York  :  Nassau  Bank  v.  Jones, 
95  N.  Y.  123  (1884),  (47  Am.  Rep.  14) : 
"While  executed  contracts  made  by 
corporations  in  excess  of  their  legal 
powers  ha\'e,  in  some  cases,  been 
upheld  by  the  courts  and  the  parties 
have  been  precluded  from  setting 
up  as  a  defence  to  actions  brought  by 
corporations  their  want  of  power  to 
enter  into  such  contracts,  this  doc- 
trine has  never  been  applied  to  a 
mere  executory  contract,  which  is 
sought  to  be  made  the  foundation 
of  an  action  either  for  or  against  such 
corporation." 

Ohio :  Coppin  v.  Greenles,  etc.  Co. 
38  Ohio  St.  275  (1882),  (43  Am. 
Rep.  425). 

Wisconsin :  Northwestern  Union 
Packet  Co.  v.  Shaw,  37  Wis.  655 
(1875),   (19  Am.   Rep.  781). 

England :  Ashbury  Railway  Car- 
riage, etc.  Co.  V.  Riche,  L.  R.  7  H.  L. 
653.  In  this  case  it  was  also  held 
that  an  ultra  vires  contract  made  by 
directors  could  not  be  ratified  by  the 
stockholders  —  that  the  ratification 
was  as  void  as  the  contract. 
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been  executed  by  the  conveyance  of  the  corporate  property 
and  the  payment  of  the  purchase  price,  the  title  vests  in  the 
purchaser  and  the  corporation  cannot  disaffirm  and  recover 
back  the  property.'  And,  conversely,  a  conveyance  to  a  cor- 
poration of  property  beyond  its  power  to  acquire,  but  for  which 
it  has  fully  paid  the  price,  passes  the  title  to  the  corporation 
and  it  can  hold  the  property  and  sell  it  and  give  good  title. 
Only  the  State,  in  direct  proceedings,  can  question  the  validity 
of  the  transaction.^ 

But  while  the  decisions  are  uniform  with  respect  to  ultra 
vires  contracts  which  have  been  executed  by  both  parties  and 
by  neither  party,  they  are  widely  at  variance  regarding  such 
contracts  when  executed  upon  one  side  only.     Thus,  where  a 


'  The  question  whether  a  corpora- 
tion in  selling  its  property  acted 
ultra  vires  will  not  be  considered  when 
it  has  received  the  purchase  price. 
Especially  is  this  true  when  the  pur- 
chaser has  mortgaged  the  property. 

City  of  Spokane  v.  Amsterdanisch 
Trustees  Kantoor,  22  Wash,  172 
(1900),  (60  Pac.  Rep.   141). 

When  an  ultra  tnrcs  contract  of 
sale  has  been  executed  by  the  deliv- 
ery of  the  deed  and  full  payment 
of  the  purchase  money,  a  court  of 
equity  will  not  annul  the  sale  or 
grant  other  relief. 

Long  V.  Georgia  Pacific  R.  Co., 
91  Ala.  519  (1890),  (fi  So.  Rep.  706, 
24  Am.  St.  Rep.  9.31). 

See  also  Lancaster  i'.  Amsterdam 
Impt.  Co.,  140  N.  Y.  57(i  (1S94),  (3.5 
N.  E.  Rep.  9(i7);  Mallett  t>.  Simpson, 
94  N.  C.  37  (1886),  (55  Am.  Rep.  594). 
And  see  cases  cited  in  next  note. 

2  Rogers  V.  Nashville  etc.  R.  Co., 
91  Fed.  317  (1.X98) ,  "If  the  contract 
was  in  fieri,  it  miglit  be  ojien  to 
a  stockholder  upon  a  bill  properly 
framed  to  restrain  his  company's 
officers  from  completing  such  an 
alleged  transaction.  But  that  is 
not  this  case.  This  is  an  cxecutetl 
transaction.  The  title  has  vested. 
Until  the  State  shall   institute 
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proceedings  for  the  forfeiture  of  the 
cliartcr  or  for  the  purpose  of  defeating 
the  title,    it   is  a  sound  legal   title." 

See  also ; 

United  States :  Blair  v.  City  of 
Chicago,  201  U.  S.  400  (1906),  (26 
Sup.  Ct.  Rep.  427). 

AlahaTna:  South  and  North  Ala- 
bama R.  Co.  r.  Highland  Ave.,  etc. 
R.  Co.,  119  Ala.  105  (1898),  (24  So. 
Rep.  114);  Long  v.  Georgia  Pacific 
R.  Co.,  91  Ala.  519,  522  (1890),  (8  So. 
Rep.  706,  24  Am.  St.  Rep.  931). 

Illinois:  Hamsher  v.  Hamsher, 
132  111.  273  (18!10),  (23  N.  E.  Rep. 
1123,  8  L.  R.  A.  556);  Hough  v. 
Cook  County  Land  Co.,  73  111.  23 
(1874). 

I\IaMachiisetts :  Xantasket  Beach- 
S.  S.  Co.  V.  Shea,  182  Mass.  147  (1902), 
(65  N.  E.  Rep.  57). 

.New  York:  Holmes,  etc.  Mfg.  Co. 
r.  Holmes,  etc.  Metal  Co.,  127  N.  Y. 
252  (1891),  (27  N.  E.  Rep.  831, 
24  Am.  St.  Rep.  448). 

North  Cariilinn:  Mallett  v.  Simp- 
son, 94  N.  C.  37  (1886),  (55  Am. 
Rep.  594). 

Ohio:  Walsh  v.  Barton,  24  Ohio 
St.  28  (1873). 

Virtjiuia :  Fayette  Land  Co.  o. 
Louis^'iUe,  etc.  R.  Co.  93  Va.  274 
(1896),  (24  S.  E.  Rep.  1016). 
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corporation  acting  beyond  its  powers  has  received  a  conveyance 
of  property  without  paying  the  price,  or  has  conveyed  its  prop- 
erty without  receiving  the  consideration,  justice  manifestly 
requires  that  relief  in  some  form  should  be  granted.  The 
theory  upon  which  relief  should  be  granted  and  its  form  present 
the  difficult  questions. 

Upon  the  one  hand,  it  is  said  that  as  the  corporation  is  in- 
capable of  making  the  contract  and  it  is  wholly  void,  execution 
upon  one  side  cannot  give  it  validity,  and  that  the  corporation 
cannot  be  estopped  from  pleading  its  want  of  power  because 
all  persons  dealing  with  it  are  bound  to  know  the  limitations 
of  its  charter.  Consequently,  it  is  held  that  no  action  can  be 
maintained  upon  the  void  contract,  and  that  the  party  who 
has  performed  can  only  obtain  relief  by  disaffirming  the  sale 
and  suing  to  recover  back  the  price  paid  or  the  property  or  its 
value.' 

On  the  other  hand,  many  courts  hold  that  where  a  contract 
is  merely  ultra  vires  and  not  otherwise  illegal,  the  corporation 
is  estopped  to  set  up  the  defence  of  ultra  vires  to  a  suit  for  the 
recovery  of  the  agreed  price,  and  that  such  defence  cannot 
be  pleaded  against  it.^  This  conclusion  while  just  is  illogical. 
It  makes  the  measure  of  the  power  of  a  corporation,  not  its 
charter,  but  that  which  it  attempts  to  do. 

The  strict  doctrine  that  an  ultra  vires  contract  of  sale  is  abso- 

1  See  extract  from  decision  of  the  655     (1875),     (19    Am.     Rep.     781); 

Supreme  Court  of  the  United  .States  Chewaca    Lime   Works   v.   Dismukcs, 

in    Central    Trausp.    Co.    v.    Pullman  87  Ala.  344  (1889),  (6  So.  Rep.   122, 

Car    Co.,    139    U.    S.    59    (1891),    (11  5  L.  R.  A.  100). 

Sup.   Ct.    Rep.   478)    printed   in  note  '  See    cases    cited    in    notes  to    § 

to   §  239,  post:    "Distinction  between  244,  post. 
Ultra  Vires  and  Irregular  Leases."  The  New  York  Court   of  Appeals 

See  also    post,   §    241  :     "Delivery  has  led    in    .stating  the  more  liberal 

of     Posses.non     under      Ultra      Vires  doctrine.     It    has    been    followed    by 

Lease";     post,    §    242:    " Ric/ht     and  the  courts  of  New  .Jersey,  Michigan, 

Duty  of  Disaffirmance" ;  post,   §  423:  Pennsylvania,  and  other  States.    For 

"Recovery     of    Property     after     Dis-  cases  of  sales  see  Dewey  >).  Toledo,  etc. 

affirmance."  R.  Co.,  91  Mich.  351  (1892),  (51  N.  W". 

The  .strict   doctrine  stated  in  the  Rep.  1063) ;   Wright  v.  Pipe  Line  Co., 

text  is  also  that  of  the  Engli.sh  courts  101  Pa.  St.  204  (1882),  (47  Am.  Rep. 

and  those  of  Alabama,  Maine,  Ohio,  701) ;    Whitney  Arms  Co.  v.  Barlow, 

Tennessee,   and  several  other  States.  63   N.    Y.   02    (1875),    (20   Am.   Rep. 

For  case.^  of  sales  see  Northwestern  504). 
Union  Packet  Co.  v.  Shaw,  37  Wis. 
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lutely  unenforceable  is  undoubtedly  applicable  in  the  case  of 
sales  by  quasi-public  corporations  because  these  sales  are  not 
only  beyond  the  i>ower  of  the  corporation  but  are  contrary  to 
public  policy.  In  the  case  of  strictly  private  corporations, 
however,  it  is  believed  that  the  weight  of  authority  at  the 
present  time  supports  the  more  liberal  doctrine.  In  a  recent 
case  ^  the  Supreme  Court  of  the  United'States  quoted  as  "  in- 
trinsically sound  "  the  following  language  of  the  New  York 
Court  of  Appeals  -:  "It  is  now  well  settled  that  a  corporation 
cannot  avail  itself  of  the  defence  of  ultra  vires  when  the  con- 
tract has  been  in  good  faith  fully  performed  by  the  other  party 
and  the  corporation  has  had  the  benefit  of  the  performance 
and  of  the  contract.  As  has  been  said,  corporations,  like 
natural  persons,  have  power  and  capacity  to  do  wrong.  They 
maj^  in  their  contracts  and  dealings  break  over  the  restraints 
imposed  upon  them  by  their  charters;  and  when  they  do  so 
their  exemption  from  liability  cannot  be  claimed  upon  the  mere 
ground  that  they  have  no  attributes  nor  faculties  which  render 
it  possible  for  them  thus  to  act.  While  they  have  no  right  to 
violate  their  charters,  yet  they  have  capacity  to  do  so,  and  are 
bound  by  their  acts  where  a  repudiation  of  them  would  result 
in  manifest  wrong  to  innocent  parties,  and  especially  where 
the  offender  alleges  its  own  wrong  to  avoid  a  just  responsibility. 
It  may  be  that  while  a  contract  remains  unexecuted  upon 
both  sides,  a  corporation  is  not  estopped  to  say  in  its  defence 
that  it  had  not  the  power  to  make  the  contract  sought  to  be 
enforced,  j'et  when  it  becomes  executed  by  the  other  party, 
it  is  estopped  from  asserting  its  own  wrong  and  cannot  be 
excused  from  payment  upon  the  plea  that  the  contract  was 
beyond  its  power." 

^Eastern    Building;,    etc.    Ass'ji    v.  sound"   would    indicate    that    it    ap- 

M'illiamson,  189  U.  S.  122,  129  (1902),  proved  the  doctrine  stated,  although 

(23  Sup.   Ct.    Rep.   .')27K     M'hile  the  it    is    not    in    line    with    some    of   its 

Supreme  Court,  in  this  case,  was  con-  own  earlier  decisions, 
sidering  the  law  of  New  York  upon  2  Vought  v.  Eastern  Building,  etc. 

the     subject,     its     reference     to     the  Ass'n,  172  N.  Y.  508  (1902),  (05  N.  E. 

Language     quoted     as     "intrinsically  Rep.  496,  92  Am.  St.  Rep.  761). 
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I.     Transferability  of  Franchises 

§  130.  Nature  of  a  Franchise. 

§  131.  Franchise  of  Corporate  Existence. 

§  132.  Transferability  of  Franchise  of  Corporate  Existence. 

§  133.  Franchises  of  Corporations. 

§  134.  Transferability  of  Franchises  of  Corporations. 

II.     Legislative  Authority  for  Sale  of  Franchises 

§  135.    Legislative  Authority  essential  to  Alienation  of  Franchises. 

§  136.    Unauthorized  Sale  of  Franchises  —  Ultra  vires. 

§  137.    Unauthorized  Sale  of  Franchises  —  Against  Public  Policy. 

§  138.    Unauthorized  Sale  of  Franchises  —  Unlawful  Delegation  of  Powers. 

§  139.    Legislative  Authority  essential  to  Purchase  of  Franchises. 

§  139  a.    Ultra  Vires  Sales  of  Franchises. 

I.    Transferability  of  Franchises 

§  130.  Nature  of  a  Franchise.  —  In  Bank  of  Augusta  v. 
Earle '  Chief  Justice  Taney  defined  franchises  as  "  special 
privileges  conferred  by  government  upon  individuals  and 
which  do  not  belong  to  citizens  of  the  country  generally,  of 
common  right."  ^  This  definition  is  unexceptionable.  The 
essential  prerequisites  to  the  existence  of  a  franchise  are, 
therefore : 

'  Bank  of  Augusta  v.  Earle,  13  Pet.  grantee,  as  the  consideration  therefor, 

(U.  S.)  595  (1839).  a  duty  to  the  public  to  see  that  they 

^  Fietsam    u.    Hay,     122    111.    294  are  properly  used." 
(1887),  (13  N.  E.  Rep.  501,  3  Am.  St.  Chancellor  Kent  says  that  "fran- 

Rep.   493)  :    "The   word  franchise  is  chises    are    privileges    conferred    by 

often  used  in  the  sense  of  privileges  grants     fron:i    the    government     and 

generally,  but  in  its  more  appropriate  vested    in     private    indi\dduals."     3 

and  legal  sense  the  term  is  confined  Kent's  Com.  458.     See  alsp  Bou\der's 

to  STich  rights  and  privileges  as  are  Law     Diet.      "Franchise."     Chicago, 

conferred   upon   corporate   bodies   by  etc.    R.    Co.    v.    Dunbar,    95    111.    571 

legislative  grant."  (1880),  (1  Am.  &  Eng.  R.  Cas.  214). 

St.  Louis,  etc.  R.  Co.  v.  Balsley,  18  Franchises  are  "branches  of  the  king's 

III.  App.  82  (1885):    "Franchises  are  prerogative,    subsisting   in    a   subject 

rights  and  privileges  acquired  only  by  by  grant  from  the  crown."     3  Cruise 

special  grant  from  the  pubhc  through  Dig.  278. 
the  legislature,  which  impose  upon  the 
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1.  A  grant  from  the  sovereign  authority:  for  there  can  be 
no  franchise  which  is  not  derived  from  a  law  of  the  State. ^ 

2.  A  special  privilege:  for  that  which  belongs  to  citizens 
generally  can  never  be  a  franchise.^ 

3.  A  right  conferred  upon  private  individuals  (or  corpo- 
rations): for  privileges  granted  to  public  bodies  are  not  fran- 
chises.^ 

Franchises  relating  to  corporations  are  of  two  kinds:  ^ 

1.  The  franchise  to  be  a  corporation,  conferred  upon  the 
corporators. 

2.  The  franchises  of  the  corporation,  conferred  upon  the 
corporation. 

§  131.  Franchise  of  Corporate  Existence. — The  legislature 
in  granting  a  special  charter  of  incorporation  confers  upon  the 
persons  named  therein  —  the  corporators  —  the  privilege  of 
forming  and  being  a  corporation.  This  privilege  may  be  termed 
the  franchise  of  corporate  existence.'     It  is  true  that  the  State, 


'  Woods  V.  Lawrence  County, 
1  Black  (U.  S.),  409  (1861)  :  "A  fran- 
chise is  a  privilege  conferred,  in  the 
United  States,  by  the  immediate  or 
antecedent  legislation  of  an  act  of  in- 
corporation, with  conditions  ex- 
pressed, or  necessarily  inferential  from 
its  language,  as  to  the  manner  of 
its  existence  and  for  its  enjoyment." 

Bank  of  Augusta  v.  Earle,  13  Pet. 
U.  S.  .595  (1839):  "It  is  essential  to 
the  character  of  a  franchise  that  it 
should  be  a  grant  from  the  so\'creign 
authority,  and  in  this  country  no 
franchise  can  be  held  wliich  is  not 
deri\'ed  from  a  law  of  the  State." 
Sec  also  A^^ilraington  ^^'ater  Power 
Co.  V.  Evans,  lOli  111.  556  (1897),  (46 
N.  E.  Rep.   1083). 

2  In  California  v.  Central  Pac.  R. 
Co.,  127  U.  S.  40  (1888),  (8  Sup.  Ct. 
Rep.  1073),  it  was  said  :  "Generalized, 
and  di\'ested  of  the  special  form 
which  it  assumes  under  a  monarchical 
government  based  on  feudal  tradi- 
tions, a  franchise  is  a  right.  pri\'ilege, 
or  power  of  public  concern,  \\  hich 
ought  not  to  be  i.'xercisei.!  by  private 

262 


individuals  at  their  mere  will  and 
pleasure,  but  should  be  reserved  for 
public  control  and  administration, 
either  by  the  government  directly,  or 
by  public  agents  acting  under  such 
conditions  and  regulations  as  the 
government  may  impose  in  the  public 
interest  and  for  the  public  security." 

See  also  Abbott  v.  Omaha  Smelt- 
ing, etc.  Co.,  4  Neb.  420  (1876); 
Bridgeport  c  New  York,  etc.  R.  Co., 
36  Conn.  255  (1869). 

3  3  Kent's  Cora.  458. 

^  In  Fietsam  v.  Hay,  122  111.  293 
(1SS7),  (13  N.  E.  Rep.  501,  3  Am.  St. 
Rep.  403),  the  word  ^'franchise"  was 
said  to  include  "the  right  or  privilege 
of  being  a  corporation,  and  of  doing 
such  things,  and  such  things  only,  as 
are  authorized  b3'  the  corporation's 
charter." 

^  Paul  V.  Virginia,  8  Wall.  (U.  S.) 
168  i  1 868}.  See  also  State  v.  Western 
Irrigating  Canal  Co.,  40  Kan.  99 
(1888),  (19  Pac.  Rep.  340.  10  Am.  St. 
Rep.  166),  where  the  Supreme  Court 
of  Kansas,  following  2  Morawetz  Priv. 
Corp.  §  923,  said:    "The  word  'fran- 
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in  enacting  general  incorporation  laws,  confers  a  similar  privi- 
lege upon  those  who  comply  with  the  provisions  of  such  laws, 
but  this  privilege  can  hardly  be  termed  a  franchise.  It  is  not 
a  special  privilege. 

The  franchise  to  be  a  corporation  belongs  to  the  stockholders 
and  not  to  the  corporation.  The  grantees  of  the  charter  are, 
primarily,  the  corporators,  and  the  franchise  is  vested  in  them, 
their  associates  and  successors.  The  corporation  when  formed 
may  itself  take,  under  the  charter,  special  rights  and  privileges 
—  also  termed  franchises  —  necessary  to  carry  into  effect 
the  objects  for  which  it  was  formed,  but  the  franchise  to  be  a 
corporation  remains  in  the  stockholders.*  ''  A  corporation 
is  itself  a  franchise  belonging  to  the  members  of  the  corpora- 
tion: and  a  corporation  being  itself  a  franchise  may  hold  other 
franchises,  as  rights  and  franchises  of  the  corporation."  ^     Mr. 


chise'  is  generally  used  to  designate  a 
right,  or  privilege,  conferred  by  law. 
What  is  called  the  franchise  of  form- 
ing a  corporation  is  really  but  an  ex- 
emption from  the  general  rule  of  the 
common  law  prohibiting  the  forma- 
tion of  corporations.  All  persons  in 
this  State  have  now  the  right  of  form- 
ing corporate  associations  upon  com- 
plying with  the  simple  formalities 
prescribed  by  the  statute.  The  right 
of  forming  a  corporation  and  of  act- 
ing in  a  corporate  capacity,  under  the 
general  incorporation  laws,  can  be 
called  £L  franchise  only  in  the  sense  in 
which  the  right  of  forming  a  limited 
partnership,  or  of  executing  a  con- 
veyance of  land  by  deed,  is  a  fran- 
chise." 

In  Young  v,  Webster  City,  etc.  R. 
Co.,  75  Iowa,  143  (1888),  (39  N.  W. 
Rep.  234),  it  was  said  :  "The  corpora- 
tion itself  is  not  a  franchise  but  it  is 
the  attributes  of  the  corporation  which 
comprise  the  franchises  thereof,  —  its 
special  powers  and  rights. "  Compare 
Knoup  V.  Piqua  Branch  of  State  Bank, 
1  Ohio  St.  614  (1853). 

1  Fietsam  v.  Hay,  122  111.  293 
(1887),  (13  N.  E.  Rep.  501,  3  Am.  St. 
Rep.  449)  :  "A  franchise  or  the  right 


to  be  and  act  as  an  artificial  body  is 
vested  in  the  individuals  who  com- 
pose the  corporation  and  not  in  the 
corporation  itself." 

In  Central  Trust  Co.  v.  Western 
North  CaroUna  R.  Co.,  89  Fed.  24 
(1898),  Judge  Simonton  said:  "This 
new  person,  creature  of  the  law,  and 
existing  tlirough  the  grace  of  and  at 
the  will  of  the  sovereign,  was  then 
clothed  with  certain  powers,  and 
granted  certain  privileges.  These  are 
its  franchises.  First,  the  franchise  of 
existence  as  a  corporation,  —  its  life 
and  its  being.  This  is  inseparable 
from  it.  When  it  parts  with  this 
franchise,  it  parts  with  its  life.  But, 
with  respect  to  the  other  franchises 
with  which  it  has  been  clothed,  —  the 
right  and  privilege  to  act  as  a  common 
carrier,  to  carry  passengers  and  goods, 
to  charge  tolls,  to  operate  a  railroad, 
—  these  it  enjoys  as  an  individual 
could,  and  they  are  not  inseparable 
from  its  existence.  They  are  its 
property.  A  franchise  to  be  a  cor- 
poration is  distinct  from  a  franchise, 
as  a  corporation,  to  maintain  and 
operate  a  railroad." 

2  Pierce  v.  Emery,  32  N.  H.  507 
(1856). 
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Justice  Matthews,  in  Memphis,  etc.  R.  Co.  v.  Commissioners,^ 
pointed  out  the  distinction  between  the  franchise  to  be  a  cor- 
poration and  the  franchises  of  the  corporation:  "  The  essential 
properties  of  corporate  existence  are  quite  distinct  from  the 
franchises  of  the  corporation.  The  franchise  of  being  a  cor- 
poration belongs  to  the  corporators,  while  the  powers  and 
privileges,  vested  in  and  to  be  exercised  by  the  corporate  body, 
as  such,  are  the  franchises  of  the  corporation."  ^ 

§  132.  Transferability  of  Franchise  of  Corporate  Existence.  — 
As  the  franchise  of  corporate  existence  belongs  to  the  stock- 
holders of  a  corporation,  they  may,  practically,  transfer  it  by 
the  sale  of  their  shares  of  stock;  and,  in  a  sense,  the  sale  of  a 
single  share  amounts  pro  tanto  to  a  transfer  of  an  interest  in 
this  primary  franchise.  The  purchasers,  however,  merely 
become  stockholders  in  the  same  corporation  in  place  of  the 
vendors  —  the  corporate  identity  remains  unchanged. 

The  franchise  to  be  a  corporation,  as  a  franchise,  in  its  nature 
is  incommunicable  by  act  of  the  parties.'     Neither  the  corpo- 


'  Memphis,  etc.  R.  Co.  v.  Commis- 
sioners. 112  U.  S.  619  (1884),  (5  Sup. 
Ct.  Rep.  299).  See  also  New  Orleans, 
etc.  R.  Co.  V.  Delamore,  114  U.  S.  501 
(1885),  (5  Sup.  Ct.  Rep.  1009). 

2  Wright  V.  Milwaukee,  etc.  R.  Co., 
25  Wis.  53  (1869)  :  "The  distinction 
between  the  franchise  of  constructing 
and  operating  a  railroad,  and  the  fran- 
chise of  being  a  corporation,  and  of 
contracting,  suing  and  being  sued  as 
such,  is  well  established." 

The  franchise  to  be  a  corporation  is 
not,  strictly,  y,  corporate  franchise  at 
all.  Meyer  v.  Johnston,  53  Ala.  237 
(1875). 

For  consideration  of  the  distinc- 
tion between  the  franchise  of  cor- 
porate existence  and  the  franchi.ses  of 
the  corporation  .'^ee  State  v.  East  Fifth 
St.  R.  r,,.,  140  Mo.  539  (1897),  (41 
S.  W.  Rep.  955,  62  Am.  St.  Rep.  742, 
38  L.  R.  A    218). 

^  Memphis,  etc.  R.  Co.  v.  Commis- 
sioners, 112  U.  S.  619  (1884),  (5  Sup. 
Ct.  Rep.  299)  :  "  The  franchise  of  be- 
coming and  being  a  corporation,  in  its 
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nature,  is  incommunicable  by  the  act 
of  the  parties  and  incapable  of  passing 
by  assignment." 

Commonwealth  v.  Smith,  10  Allen 
(Mass.),  455  (1865),  (87  Am.  Dec.  672) 
per  Hoar,  J. .  "The  franchise  to  be  a 
corporation  clearly  cannot  be  trans- 
ferred by  any  corporate  body,  of  its 
own  will.  Such  a  franchise  is  not,  in 
its  own  nature,  transmissible." 

A  corporation  cannot  "sell  or  con- 
vey its  corporate  name,  or  its  right  to 
maintain  and  defend  judicial  proceed- 
ings or  to  make  and  use  a  common 
seal."  State  v.  Western  Irrigating 
Canal  Co  ,  40  Kan.  96  (1888),  (19  Pac. 
Rep.  349,    10  Am.   St.  Rep.   166). 

See  also  New  Orleans,  etc.  R.  Co.  v. 
Delamore,  114  IT.  S.  501  (1885),  (5 
Sup.  Ct.  Rep.  1009);  Welsh  v.  Old 
Dominion  Mining,  etc.  Co.,  56  Hun 
(X.  Y.\  650  (1890),  (10  N.  Y.  Supp. 
174);  Ragan  v.  Aiken,  9  Lea  (Tenn.), 
609  (1882),  (42  Am.  Rep.  684,  9  Am. 
&  Eng.  R.  Cas.  201) ;  Atkinson  v. 
Marietta,  etc.  R.  Co.,  17  Ohio  St.  21 
(1864). 
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ration  nor  the  stockholders  can  usurp  the  functions  of  the 
legislature  and  confer  upon  others  the  privilege  of  forming 
a  corporation.  As  said  by  Mr.  Justice  Curtis,  at  circuit,  in 
Rail  V.  Sullivan  R.  Co.:  ^  "  The  franchise  to  be  a  corporation 
is,  therefore,  not  a  subject  of  sale  and  transfer,  unless  the  law, 
by  some  positive  provision,  has  made  it  so,  and  pointed  out 
the  modes  in  which  such  sale  and  transfer  may  be  effected." 

Even  where  a  positive  statutory  provision  appears  authoriz- 
ing a  corporation  to  transfer  its  charter  or  franchise  to  be  a 
corporation,  the  real  transaction  is  in  no  sense  a  sale  or  con- 
veyance. The  so-called  transferee  takes  nothing  from  the 
deed  of  transfer  and  everything  from  the  legislative  grant  of 
power.  The  act  of.  the  corporators  or  stockholders  in  trans- 
ferring —  in  form  —  their  corporate  franchise,  in  legal  effect 
is  a  surrender  of  their  charter.  The  legislative  authorization 
amounts  to  a  grant  of  a  new  charter  —  in  similar  terms  — 
to  the  transferees,  taking  effect  upon  the  abandonment  of 
the  old.  "  The  vital  part  of  the  transaction,  and  that  without 
which  it  would  be  a  nullity,  is  the  law  under  which  the  transfer 
is  made."  ^ 

§  133.  Franchises  of  Corporations.  —  The  legislature,  in 
conferring  a  charter  of  incorporation  upon  persons  about  to 
engage  in  an  enterprise  involving  the  assumption  of  obliga- 
tions to  the  public,  generally  grants  such  special  rights  as 
may  be  necessary  to  enable  the  corporation,  so  created,  to  carry 
into  effect  the  objects  of  its  creation.  These  special  privileges 
constitute  the  franchises  of  the  corporation.'     Thus,  in  years 

Compare  Miller  v.  Rutland,  etc.  R.  '  In   Society  for  Sa\-ings  v.  Coite, 

Co.,  36  Vt.  452  (1863) ;   Bank  of  Mid-  6  Wall.  (U.  S.)  606  (1867).  Mr,  Jus- 

dlebury    v.    Edgerton,     30    Vt.     182  tice  Clifford  said ;    "Corporate  fran- 

(1858)  ;    Shapley  v.  Atlantic,  etc.  R.  chises  are  legal  estates  vested  in  the 

Co.,  55  Me.  395  (1868).  corporation  itself  as  soon  as  it  is  in 

'  liall  V.  Sullivan  R.  Co.,  21  Law  esse.     They     are     not     mere     naked 

Rep.    138    (1857),    (1    Brunner    Coll.  powers    granted   to    the    corporation, 

Cas.  613,  11  Fed.  Cas.  257).  but  powers  coupled  with  an  interest, 

^  State  V.  Sherman,  22  Ohio  St.  428  which  vest  in  the  corporation  upon  the 

(1872),  approved  in  Memphis,  etc.  R.  possession  of  its  franchises,  and  what- 

Co.  V.  Commissioners,  112  U.  S.  609,  ever  may  be  thought  of  the  corpora- 

619    (1884),    (5   Sup.    Ct.    Rep.    299).  tors,    it    cannot    be    denied    that    the 

Compare  Abbott  v.  New  York,  etc.  R.  corporation  itself  has  a  legal  interest 

Co.,  145  Mass.  453  (1888),  (15  N.  E.  in  such  franchises." 

Rep.  91).  A  franchise  of  a  corporation  may 
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past,  legislatures  have  granted  to  innumerable  corporations 
franchises  to  build  bridges,  construct  turnpike  roads,  dig  and 
operate  canals,  maintain  ferries,  and  collect  tolls  thereon; ' 
and,  in  the  present,  franchises  are  granted  in  constantly  in- 
creasing numbers  for  the  occupancy  of  the  public  streets  and 
highways  by  the  various  pubhc  utility  corporations.^ 

A  railroad  company  is  also  an  example  —  the  most  con- 
spicuous —  of  a  corporation  exercising  corporate  franchises. 
"  The  franchises  of  a  railroad  corporation,"  said  Mr.  Justice 
Field  in  Morgan  v.  Louisiana,^  "  are  rights  or  privileges  which 
are  essential  to  the  operations  of  the  corporation,  and  without 
which  its  roads  and  works  would  be  of  httle  value;    such  as 


be  defined  as  a  right  of  a  corporation 
to  exercise  powers  and  privileges 
■\-ested  in  it  by  its  charter.  Spring 
Valley  "Water  A^^orks  i\  Schottler,  62 
Call.  69  (1882). 

'  That  the  right  to  collect  tolls 
upon  bridges,  turnpike  roads,  etc.,  is 
a  franchise,  see  Turnpike  Road  Co.  v. 
Campbell,  44  Cal.  89  (1872) ;  Blake  v. 
AVinona,  etc.  R.  Co.,  19  Minn.  418 
(1872),  (IS  Am.  Rep.  345) ;  Sellers  v. 
Union  Lumbering  Co.,  39  Wis.  525 
(1876). 

^  That  the  right  to  lay  gas  pipes  in 
the  streets  of  a  city  is  a  franchise 
deri\able  from  the  State,  see  New 
Orleans  Gas  Light  Co.  v.  I,ouisiana 
Liglit,  etc.  Co.,  115  XJ.  S.  6.50  (1885), 
(6  Sup.  Ct.  Rep.  252) ;  .Jersey  City  Gas 
Co.  V.  Dwight,  29  N.  J.  Eq.  2-12 
(1878) ;  State  v.  Cincinnati  Gas  Light, 
etc.  Co.,  18  Ohio  St.  2(>2  (1868).  See 
also  Chicago  Mun.  Gas  Light  Co.  v. 
Lake,  130  111.  42  (1889),  (22  N.  R. 
Hep.  616.  CoHipnrr,  hon'e\-er,  State 
V.  Mut.  Gas  Light  Co.,  38  Mich.  154 
(1878);  Conuuonwealth  j'.  Lowell  Oas 
Light  Co.,  12  Allen  (Mass.),  75 
(1806). 

The  right  to  lay  water-pipes  and 
collect  water-rates  is  a  franchise. 
Spring  Valley  Water  AA'orks  v. 
Schottler,  02  Cal.  00  (1,S82);  State  v. 
Portage  City  Water  Co.,  107  Wis.  441 
(1900),  (83  N.  W.  Rep,  697). 
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The  right  to  occupy  city  streets 
wth  ^^i^es  and  appliances  for  the 
transmission  of  electricity  for  tele- 
phone or  electric  light  service  is  a 
franchise. 

Cumberland  Telephone,  etc,  Co.  v. 
City  of  Evansville,  127  Fed.  186 
(1903)  ;  Purnell  v.  McLane,  98  Md. 
589  (1903),  (56  Atl.  Rep.  543).  Com- 
pare Commercial  Electric  Light,  etc. 
Co.  V.  C-ity  of  Tacoma,  17  "Wash.  661 
(1897),  (50  Pac.  Rep.  592). 

It  seems  that  corporations  organ- 
ized to  furnish  heat  to  buddings, 
through  pipes  laid  in  city  streets,  are 
not  gwasi'-public  corporations  to  the 
extent  that  they  are  subject  to  the 
general  principles  of  law  applicable  to 
that  class  of  corporations  in  the  dis- 
position of  their  privileges  and 
property.  Evans  v.  Boston  Heating 
Co.,  157  Mass.  37  (1892),  (31  N.  E. 
Rep.  COS).  See  also  as  to  irrigating 
eompanies,  State  v.  ^^'e.stern  Irrigat- 
inn;  Canal  Co.,  40  Kan.  96  (ISSS^  (19 
Pac.  Rep.  349,  10  Am.  St.  Rep.  166). 

3  Morgan  v.  Louisiana,  93  U.  S.  223 
(1876).  See  also  Lawrence  v.  Mor- 
gan's, etc.  Steamship  Co.,  39  I-a.  Ann. 
427  (1887),  (2  So.  Rep.  69,  4  Am.  St. 
Rep.  265),  where  railroad  companies 
\\ere  said  to  have  the  right  to  appro- 
priate land  for  several  purposes  other 
than  those  stated  in  Morgan  v. 
Louisiana,   supra. 
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the  franchise  to  run  cars,  to  take  tolls,  to  appropriate  earth 
and  gravel  for  the  bed  of'  its  road,  or  water  for  its  engines,  and 
the  like." 

The  franchise  of  a  railroad  company  may  also  be  defined  as 
the  right,  by  virtue  of  the  power  of  eminent  domain,  to  con- 
struct, maintain,  and  operate  a  railroad  upon  the  route  desig- 
nated in  its  charter,  and  to  take  tolls  for  the  transportation 
of  persons  and  property  thereon.' 

The  franchise  of  a  street  railway  or  other  public  utility  cor- 
poration to  occupy  the  streets  of  a  city  must  proceed  primarily 
from  the  sovereign  power  —  the  State.  If  the  legislature 
authorize  municipal  corporations  to  grant  the  privilege,  it  is 
held  in  a  series  of  decisions  that  the  effect  of  the  legislation 
is  to  confer  the  franchise  upon  the  municipality  which  may 
issue  a  license,  or  make  a  contract,  for  its  exercise.  These  de- 
cisions are  based  upon  the  theory  that  there  can  be  no  delega- 
tion of  the  power  to  grant  franchises  —  a  part  of  the  power 
to  make  laws.  On  the  other  hand  it  is  held,  upon  the  more 
convincing  reasoning,  that  the  State  may  grant  a  franchise 
acting  through  the  agency  of  a  municipal  corporation  —  that 
whether  granted  directly  or  indirectly  the  right  emanates  from 
the  same  source,  the  sovereign  power. ^     "An  act  done  by  the 

^  Colt  V.  Barnes,  64  Ala.  lOS  (1879)  ;  L.  R.  A.  218)  ;    Lincoln  St.  R.  Co.  v. 

Coe  V.  Columbus,  etc.  R.  Co.,  10  Ohio  Oty  of  Lincoln,  61  Neb.  109  (1901), 

St.  372  (1859),  (75  Am.  Dec.  518).  (84    N.    W.    Rep.    802);     Milhau    v. 

^Delegation     of     power     to     grant  Sharp,  27  N.  Y.  611  (186.3),  (84  Am. 

franchisea.  Dec.   314) ;    Daxis  v.   New  York,    14 

(a)    The    right    to    construct    and  N.  Y.  506  (1856),  (67  Am.  Dec.  186) ; 

operate    a    street    railwaj'    in    a    city  People  v.  Kerr,  37  Barb.  357  (1862) ; 

and  to  take  tolls  from  persons  tra\  el-  AVright  v.  Milwaukee  Electric  R.  Co., 

ling  thereon,  is  a  franchise  which  the  95  Wis.  29  (1897),  (69  N.  W.  791,  60 

sovereign  power  alone  can  grant.  Am.  St.  Rep.  74,  36  L.  R.  A.  47). 

People's  Pass.  R.  Co.  v.  Memphis  For  cases  holding  that  rights  con- 
City  R.  Co.,  10  Wall  (U.  S.)  38  (1869).  terred  upon  corporations  to  occupy 
Denver  etc.  R.  Co.  v.  Denver  City  R.  city  streets  with  gas  and  water-pipes, 
Co.  2  Colo.  673  (1875) ;  State  v.  and  telephone  and  electric  light  wires, 
Jacksonville  R.  Co.,  29  Fla.  590  conduits  and  appliances  are  franchises 
(1892),  (10  So.  Rep.  500)  :  Metro-  derivable  from  the  State  alone,  .see 
politan  City  R.  Co.  v.  Chicago  West  preceding  notes  to  this  section. 
Di%dsion  R.  Co.  87  111.  317  (1877);  (ft)  In  People's  Pass.  R.  Co.  v. 
Chicago  City  R.  Co.  v.  People.  73  III.  Memphis  City  R.  Co.  10  Wall.  (U.  S.) 
541(1874);  State  d.  East  Fifth  St.  R.  38  (1869),  the  Supreme  Court  said: 
Co.,  140  Mo.  539  (1897),  (41  S.  W.  "Power  to  make  laws  is  vested  in 
Rep.   955,   62   Am.  St.    Rep.  742,    38  the  legislature  under  the  constitution 
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State  through  its  duly  authorized  agent  is  an  act  done  by  the 
State  itself."  ^  Where,  however,  the  right  granted  by  the 
municipality  amounts  to  a  valid  contract,  as  distinguished 
from  a  revocable  license,  the  distinction,  if  any,  between  it  and 
a  franchise  is  of  little  practical  importance. 

A  franchise  of  a  corporation  is  to  be  distinguished  from  a 
privilege  —  in  the  nature  of  an  exemption  —  granted  to  its 
members  or  employees.     The  grant  of  the  former  constitutes 


of  the  State,  and  it  is  very  doubtful 
wliether  the  legislative  department 
tan  delegate  to  any  body  or  authorit3^ 
the  power  to  grant  such  a  franchise, 
as  the  exercise  of  that  power  involves 
<a  high  trust  created  and  conferred  for 
the  benefit  of  those  who  granted  it, 
and  as  the  trust  is  confided  to  the 
legislature  it  must  remain  where  it  is 
vested  until  the  constitution  of  the 
State  is  changed." 

Following  this  decision  it  has  been 
held  in  several  important  cases  that 
where  municipalities  arc  authorize(.l 
to  grant  to  public  service  corporations 
the  right  to  occupy  their  streets,  the 
right  so  granted  is  a  license,  or  if 
irrevocable  a  contract,  and  not  a 
franchise. 

Metropolitan  City  R.  Co.  r.  Chicago 
West  Division  R.  Co.,  87  111.  317 
(1,S77);  Chicago  City  R.  Co.  v. 
People,  73  111.  541  (1874)  ;  Cain  v. 
City  of  Wyoming,  104  111.  App.  538 
(1902) ;  Lincoln  St.  R.  Co.  v.  City  of 
Lincoln,  61  Neb.  109  (1901),  (84 
N.  W.  Rep.  802)  ;  Denver  City,  etc. 
R.  Co.  V.  Denver  City  R.  Co.,  2  Colo. 
673  (1875).  See  also  Lasher  v. 
People,  183  111.  220,  233  (1899),  (55 
N.  E.  Rep.  GG3,  75  Am.  St.  Hep.  10.3, 
47  L.  R.  \.  802) ;  State  v.  Jackson- 
ville R.  Co.,  20  ria.  590  (1892),  (10 
So.  Rep.  590). 

(c)  Notwithstanding  the  intima- 
tion in  People's  Pass.  R.  Co.  v.  Mem.- 
phis  City  R.  Co.,  s-uprn,  that  the  State 
could  not  delegate  its  power  to  grant 
franchises,  the  Supreme  Court  in  a 
later  case   (New  Orleans  Gas  Co.   v. 
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Louisiana  Light  Co.,  115  U.  S.,  659 
(1885),  (6  Sup.  Ct.  Rep.  2.52)),  said  : 
"The  right  to  dig  up  the  streets  and 
other  public  ways  and  place  therein 
pipes  and  mains  for  the  distribution 
of  gas  for  public  and  private  use  is  a 
franchise,  the  privilege  of  exercising 
which  could  only  be  granted  by  the 
State  or  by  the  municipal  govern- 
ment of  that  city  acting  under  legis- 
lative authority." 

In  line  with  this  decision  are  a 
series  of  cases  holding  that  a  franchise 
may  be  granted  to  a  public  utility 
corporation  through  the  instrumen- 
tality of  a  municipality  —  that  such 
a  privilege  though  passing  indirectly 
to  the  corporation  is  still  strictly  a 
legislative  grant. 

State  V.  East  Fifth  St.  R.  Co.,  140 
Mo.  539  (1S97),  (41  S.  W.  Rep.  955, 
62  Am.  St.  Rep.  742,  38  L.  R.  A.  218) ; 
Purnell  )'.  McLane,  98  M.l.  589  (1903), 
(56  Atl.  Rep.  830)  ;  Wright  v.  -M;I- 
waukee  Electric  R.,  etc.  Co.,  9.5  U  is. 
29  (1897),  (69  N.  W.  Rep.  791,  60  .\m. 
St.  Rep.  74,  36  L.  R.  A.  47)  ;  State  v. 
Portage  City  Water  Co.,  107  Wis.  441 
(1900),  (83  N.  W.  Rep.  607)  ;  Port 
of  Mobile  v.  Louis%dlle,  etc.  R.  Cd.,  84 
Ala.  115  (18S7),  (4  So.  Rep.  106,  5 
Am.  St.  Rep.  342) ;  Turnpike  Road 
Co.  V.  Campbell,  44  Cal.  89  (1872). 
See  also  Cumberland  Teleplione,  etc. 
Co.  V.  City  of  Evans-iille,  127  Fed.  187 
(1903). 

'  Port  of  Mobile  v.  Louis^dlle,  etc. 
R.  Co.,  84  Ala.  115  (1887),  (4  So.  Rep. 
106,  5  Am.  St.  Rep.  342). 
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a  contract  with  the  State  within  the  protection  of  the  consti- 
tutional provision,  while  the  latter  may  be  revoked  at  any 
time,* 

The  grant  of  a  franchise,  unless  expressly  so  stated,  is  not  a 
contract  on  the  part  of  the  State  that  it  will  grant  no  similar 
franchises  to  other  corporations.  That  charters  do  not  con- 
fer exclusive  privileges,  unless  so  expressed,  was  definitely 
settled  by  the  Supreme  Court  of  the  United  States  in  the  cele- 
brated Charles  River  Bridge  case.^ 

The  franchises  of  a  corporation  are  also  to  be  distinguished 
from  its  powers.  The  former  are  special  privileges;  the  latter 
are  rights  possessed  by  natural  persons  generally,  and  are 
acquired  by  a  corporation  in  order  to  transact  business.^ 

citizens  who  choose  to  engage  in  it, 
without  any  legislative  grant.  The 
only  franchise  which  such  corpora- 
tions possess  is  the  general  franchise 
to  be  or  exist  as  a  corporate  entity. 
Hence,  if  they  engage  in  any  business 
not  authorized  by  the  stat\ite,  it  is 
ultra  vires,  or  in  excess  of  their  powers, 
but  not  a  usurpation  of  franchises 
not  granted,  nor  necessarily  a  mis- 
user of  those  granted." 

For  discussion  of  the  distinction 
between  the  property  of  a  corporation 
and  its  franchises,  see  Tuckahoe 
Canal  Co.  v.  Tuckahoe,  etc.  R.  Co., 
11  Leigh  (Va.),  42  (1S40),  (36  Am. 
Dee.  374) ;  Bridgeport  v.  New  York, 
etc.  R.  Co.,  36  Conn.  255  (1S69),  (4 
Am.  Rep.  63);  Miners'  DitCh  Co.  v. 
Zellerbach,  37  Cal.  543  (18G9),  (99 
Am.  Dec.  300). 

Where  a  corporation  proposed  to 
purchase  all  the  real  estate  and  assets, 
including  the  franchises,  of  another 
corporation  and  this  proposition  was 
accepted  by  a  vote  of  the  stockholders 
of  the  latter  who  authorized  the 
directors  to  carry  out  the  arrange- 
ment, and  a-  deed  of  the  real  estate 
and  appurtenances  was  delivered 
and  the  purchaser  was  put  into  pos- 
session of  all  the  property,  it  was  held 
that  there  was  a  valid  transfer  of 
the  franchises. 
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^  It  is  the  better  view  that  statutes 
exempting  employees  of  corpora- 
tions from  militia  duty,  jury  duty, 
road  duty,  etc.,  confer  personal 
privileges  upon  the  employees  and 
may  be  repealed  by  the  legislature 
at  any  time  without  regard  to  the 
existence  of  a  reserved  power  to  repeal. 
Neeley  u.  State,  4  Lea  (Tenn.),  316 
(1880).  The  contrary  is,  however, 
held  in  Johnson  v.  State,  88  Ala.  176 
(1889),  (7  So.  Rep.  253). 

2  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  (IT.  S.)  420  (1837). 
See  also  Thonapson  v.  New  York,  etc. 
R.  Co.,  3  Sandf.  Ch.  (N.  Y.)  62  (1846). 
Compare  New  Jersey  Southern  R. 
Co.  V.  Long  Branch  Commrs.,  39 
N.  J.  L.  28  (1876). 

That  the  franchises  of  a  corpora- 
tion may  be  taken  by  the  exercise  of 
the  power  of  eminent  donaain,  see 
West  River  Bridge  Co.  v.  Dix,  6  How. 
(U.  S.)  507  (1848). 

^  State  V.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213  (1889),  (41 
N.  W.  Rep.  1020,  3  L.  R.  A.  510), 
where  the  Court  said:  "The  kinds  of 
business  which  corporations  organ- 
ized either  under  title  2,  c.  34  (of 
Gen.  Stat.  1878),  or  under  the  Act 
of  1873,  are  authorized  to  carry  on, 
are  powers,  but  not  franchises,  be- 
cause it  is    a    right  possessed  by  all 


§134 


INTERCORPORATE    RELATIONS 


[part    II 


§  134.  Transferability  of  Franchises  of  Corporations.  —  Con- 
versely to  the  proposition,  considered  in  another  section,  that 
a  transfer  of  corporate  francliises  without  legislative  author- 
ity is  void,'  it  follows  that  such  a  transfer  with  such  authority 
is  valid.  When  the  State  which  grants  the  franchises  of  a 
corporation  consents  to  their  alienation,  they  become  com- 
municable, in  whole  or  in  part,  in  accordance  with  the  consent 
so  given.^ 

\Miile  franchises  are  generally  considered  to  be  incorporeal 
hereditaments  and,  therefore,  property,^  it  seems,  upon  prin- 
ciple, that  corporate  franchises  cannot  pass  directly  from 
vendor  to  purchaser  in  the  manner  of  corporate  property.  A 
franchise,  in  its  essence,  is  a  privilege  conferred  by  grant  to 


City  of  Kalamazoo  v.  Power  Co.. 
124  Mich.  74  (1900),  (82  N.  W. 
Rep.  811). 

A  deed  purporting  to  convey  the 
property  and  franchises  of  a  corj^ora- 
tion  may  be  valid  as  to  the  former 
although  invalid  as  to  the  latter. 

Klosterman  v.  Mason  Count}',  etc. 
R.  Co.,  S  Wash.  2,S1,  286  (1894), 
(36  Pac.  Rep.  136);  Gloninger  v. 
Pittsburgh,  etc.  R.  Co.,  139  Pa.  St. 
13  (1S90),  (21  Atl.  Rep.  211). 

^  See  next  section. 

2  East  Boston,  etc.  R.  Co.  v. 
Eastern  R.  Co.,  13  Allen  (Mass.), 
422  (1866),  per  Wells,  J.:  "The 
doctrine  that  a  railroad  corporation 
cannot  alienate  its  franchise  is  not 
founded  upon  any  technical  theory 
nor  arbitrary  rule,  but  upon  the  rea- 
sonable implication  that  such  aliena- 
tion would  be  contrary  to  the  inten- 
tion of  the  legislature  and  subversi\'e 
of  the  purpose  for  which  tlio  franchise 
was  granted.  The  same  considera- 
tions apply,  only  perhaps  with  greater 
force,  to  the  subdivision  of  the  fran- 
chise by  the  transfer  of  a  part.  . 
But  an  alienation  of  the  franchise, 
either  in  wliole  or  in  part,  niay,  un- 
doubtedly be  made,  whencN'er  there 
is  legislative  authority  for  it,  either 
in  express  terms  or  by  reasonable 
implication." 
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See  also  Vermont^  etc.  R.  Co.  v. 
Vermont  Central  R.  Co.,  34  "\'t.  1 
(1S61) ;  Day  v.  Ogdensburg,  etc. 
R.  Co.,  107  N.  Y.  129  (1S87),  (13  N.  E. 
Rep.  765). 

In  Matter  of  Long  Acre  Electric 
Light,  etc.  Co.,  51  MI^o.  (X.  Y.)  407 
(1906),  (101  N.  Y.  .Supp.  460),  a/- 
firined  ISS  N.  Y.  361  (1907),  (SO  N.  E. 
Re[>.  1101)  it  was  held  that  special 
franchises  are  transferable  as  prop- 
erty independently  of  the  life  of  the 
corporation  to  wliich  they  were  orig- 
inally granted. 

3  in  Enfield  Toll  Bridge  Co.  v. 
Hartford,  etc.  R.  Co.,  17  Conn.  60 
(1S4.-)),  (42  Am.  Dec.  71G),  Chief 
Justice  Williams  said  in  reference 
to  a  bridge  franchise :  "What  are 
the  rights  of  the  plaintiffs  ?  They 
arc  (Icr'nt'd  from  the  grant  of  the 
legislature,  and  are  what  in  law  is 
known  to  be  a  franchise;  and  a 
franchise  is  an  incorporeal  heredita- 
ment, known  a:^  a  species  of  property, 
as  well  as  am'  estate  in  lands.  It  is 
property,  which  may  be  bought  and 
sold,  which  will  descend  to  heirs, 
and  may  be  devised." 

See  also  Hall  v.  Sullivan  R.  Co.,  21 
Law  Rep.  138  (1S57),  (1  BrunnerColl. 
Cas.  613,  11  Fed.  Caa.  257).  These 
cases  are  merely  indicative  of  a  long 
line  of  decisions. 
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exercise  extraordinary  powers.  A  corporation  cannot  transfer 
this  right  any  more  than  a  person  can  transfer  an  office  which 
he  holds;  but  in  the  same  manner  that  the  office-holder,  when 
authorized,  might  appoint  another  to  hold  the  office,  the  cor- 
poration by  the  form  of  sale  may  delegate  to  another  corpo- 
ration the  right  to  exercise  the  special  privileges  conferred 
upon  it.' 

This  principle  is  somewhat  analogous  to  the  principle, 
already  considered,  that  the  "  transfer  "  of  a  charter  in  reahty 
means  its  surrender  and  the  grant  anew  of  a  similar  charter 
to  the  "  transferee."  ^  But  there  is  this  fundamental  distinc- 
tion: The  exercise  of  a  power  of  appointment  in  relation  to 
the  franchises  of  a  corporation  confers  upon  the  appointee 
the  same  franchises,  while  the  grant  of  a  new  charter  confers 
similar  franchises.  This  distinction  is  of  importance  where 
constitutional  restrictions  have  intervened  between  the  grant 
of  the  old  and  the  grant  of  the  new  charter. 

II.    Legislative  Authority  for  Sale  of  Franchises 

§  135.  Legislative  Authority  essential  to  Alienation  of  Fran- 
chises. —  It  is  a  rule  applicable  to  all  corporations  exercising 
public  franchises  that  such  franchises  can  be  transferred  only 
by  and  with  the  consent  of  the  State  which  granted  them  — 
that  corporate  franchises  are  incommunicable  without  legis- 
lative authority. 

The  courts  have  assigned  various  reasons  for  the  existence 
of  the  rule,^  of  which  the  following  are  based  upon  principles 
fundamentally  sound: 

^  Compare  2  Morawetz  Priv.  Corp.  in  order  to  avoid  a  cumbersonie  form 

§  924.  of  expression. 

The  words  "transfer/*  "sale"  and  ^  Ante,   §   132:    ^'Transferability  oj 

"lease"     are,     upon     the     principles  Franchise  of  Corporate  Existence." 
stated  in  the  text,  technically  incor-  ^  It  has  sometimes  been  said,  as  an 

rect   when   used    in   connection    with  additional  reason  to  those  stated  in 

corporate  franchises.     They  are,  how-  the  text,  that  a  franchise  is  deemed 

ever,  in  general  use  and  express  the  a  personal  trust  and,   therefore,   that 

idea   of  the   passing  of  franchises  —  the  State  has  the  right  to  determine 

absolutely    or    for    limited    terms  —  who  shall  be  the  recipients  of  it.     But 

from     one     corporation     to     another  as  pointed  out  in  an  editorial  note  to 

with  sufficient  accuracy.     They  will,  Brunswick  Gas  Light   Co.   v.   United 

therefore,  be  employed  in  this  treatise  Gas,   etc.   Co.,   35  Am   St.   Rep.   393 
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1.  The  charter  of  a  corporation  is  the  measure  of  its  powers. 
Unless  authority  to  transfer  its  franchises  is  expressly  granted, 
such  an  act  is  ultra  vires. 

2.  The  transfer  hj  a  corporation  of  its  franchises  —  dis- 
abling it  from  the  performance  of  its  public  duties  —  is  against 
public  policy. 

3.  A  corporation  exercising  public  franchises  is  an  agent  of 
the  State  and,  without  the  consent  of  the  State,  cannot  dele- 
gate its  poivers. 

§  136.  Unauthorized  Sale  of  Franchises  —  Ultra  Vires.  — ■ 
The  power  to  sell  its  franchises  is  not  to  be  implied  from  the 
usual  grant  of  powers  to  a  quasi-public  corporation  but  must 
be  expressly  conferred.  Any  exercise  of  the  power  without  the 
sanction  of  the  legislature  is  ultra  vircs.^  The  principle  has 
thus  been  stated  by  the  Supreme  Court  of  Pennsylvania:  "  A 
corporation,  unless  specially  restricted  by  its  charter  or  some 

(1893)  :  "The  theory  of  a  personal 
confidence  reposed  in  the  original 
corporators  rests  on  a  purely  arbi- 
trary foundation,  .  and  the  legis- 
lation which  has  in  most,  if  not  all, 
the  States  of  the  Union  pro^dded  for 
a  free  transfer  of  franchises,  as  the 
result  of  the  mortgage  thereof,  and 
even  for  the  inrorporation  of  the 
entirely  uncertain  body  of  persons 
who  may  purchase  at  the  foreclosure 
sale,  shows  very  conclusively  that, 
in  the  opinion  of  the  people  of  this 
country,  the  grounds  of  public  policy 
upon  which  this  restriction  of  the 
power  of  transfer  is  to  be  sustained 
must  be  sought  in  other  directions.'' 

Transfers  of  franchises  have  also, 
under  certain  conditions,  been  held 
illegal  as  tending  to  create  monopo- 
lies. See  Part  V.,  po.-^t :  "Combina- 
tions of  Corporations. '' 

^  United  litotes:  Branch  v.  Jesup, 
106  U.  i^.  468  (l.'^S2),  (1  Sup,  Ct.  Rep. 
495) ;  t'umberland  Telephone,  etc. 
Co.  V.  City  of  Evansville,  127  Fed.  186 
(1903) ;  Mackintosh  v.  Flint,  etc.  R. 
Co.,  34  Fed.  582  (1888). 

Maryland :  State  v.  Consolidation 
Coal  Co.,  46  Md.  1  (1876). 
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Nebraska :  Clarke  i\  Omaha,  etc. 
R.  Co.,  4  Neb.  458  (1S7C>). 

New  York:  Troy,  etc.  R.  Co.  v. 
Boston,  etc.  R.  Co.,  86  N.  Y.  107 
(1881). 

Ohio:  Coe  v.  Columbus,  etc.  R. 
Co.,  10  Ohio  St.  372  (1859),  (75  Am. 
Dec.  51S). 

Pcjinst/lvania :  Pittsburgh,  etc.  R. 
Co.  V.  Bedford  R.  Co.,  81J  Pa.  St.  104 
(1871). 

Texas.  East  Line,  etc.  R.  Co.  i\ 
State,  75  Tex.  434  (1889),  (12  S.  ^y. 
Rep.  690). 

The  general  rule  that  any  transfer 
of  corporate  franchises,  without  legis- 
lative authority,  is  ultra  vires  is  sup- 
ported hy  numerous  decisions.  Those 
especially  relating  to  sales  of  franchises 
are  citeil  in  the  above  note  and  are 
further  considered  in  §  143,  post: 
"Statutory  Authority  essential  to  Sale 
of  Railroad .'*  Cases  illustrating  the 
same  principle  as  applied  to  leases  of 
railroads  are  collected  in  note  to 
§  177,  post;  as  applied  to  a  transfer 
through  consolidation,  in  §  17,  ante; 
as  applied  to  mortgages  of  franchises 
in  note  to  §  149,  '^Short's  Railway 
Bonds  and  Mortgages." 
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statute  has  general  power  to  dispose  of  its  property,  the  whole 
or  part,  but  it  has  no  right  to  sell  or  assign  its  franchises,  either 
in  whole  or  in  part,  unless  specially  authorized  by  law."  ' 

§  137.  Unauthorized  Sale  of  Franchises  —  Against  Public 
Policy.  — Franchises  are  conferred  upon  corporations  to  en- 
able them  to  provide  facilities  of  benefit  to  the  pubhc.  The 
consideration  for  the  grant  is  the  discharge  by  the  corporation 
of  its  public  duties;  and  public  policy  forbids  a  corporation, 
■without  legislative  authority,  to  sell  its  franchises  to  another 
corporation  and  thus  render  itself  incapable  of  performing 
those   duties.^     Mr.   Justice  Campbell,  •  in    York,   etc.    R.    Co. 


1  Pittsburgh,  etc.  R.  Co.  v.  Bed- 
ford R.  Co.,  81J  Pa.  St.  104  (1871). 
The  extract  quoted  is  subject  to  the 
criticism  that  it  ignores  the  principle 
that  the  property  of  a  quasi-puhWc 
corporation  —  so  far  as  it  is  indispen- 
sable —  cannot  be  disposed  of. 

2  United  States :  York,  etc.  R.  Co. 
V.  Winans,  17  How.  (U.  S.)  30  (1854)  ; 
Cumberland  Telephone,  etc.  Co.  v. 
City  of  Evansville,  127  Fed.  187 
(1903). 

Georgia:  Georgia  R.  etc.  Co.  v. 
Haas,  127  Ga.  187  (1906),  (56  S.  E. 
Rep.  313) ;  Singleton  v.  Southwestern 
R.  Co.,  70  Ga.  464  (1883). 

Massachusetts :  Richardson  v.  Sib- 
ley, 11  Allen,  65  (1865),  (87  Am.  Dec. 
700). 

Illinois:  Peoria,  etc.  R.  Co.  v.  Coal 
Valley  R.  Co.,  68  111.  489  (1873)  : 
Hays  V,  Illinois,  etc.  R.  Co.,  61  111. 
422  (1871). 

Nebraska:  Cholette  v.  Omaha,  etc. 
R.  Co.,  26  Neb.  159  (1889),  (41  N.  W. 
Rep.  1106,  4  L.  R.  A.  135). 

New  Hampshire :  Pierce  v.  Emery, 
32  N.  H.  484  (1856). 

Ohio :  Railroad  Co.  v.  Hinsdale,  45 
Ohio  St.  556  (1888),  (15  N.  E.  Rep. 
665). 

Tennessee :  Frazier  v.  Railway  Co., 
88  Tenn.  138  (1889),  (12  S.  W.  Rep. 
537). 

Texas:  East  Line,  etc.  R.  Co.  v. 
Rushing,  69  Tex.  306  (1887),  (6  S.  W. 


Rep.  834) ;  Gulf,  etc.  R.  Co.  v.  Morris, 
67  Tex.  692  (1887),  (4  S.  W.  Rep. 
156). 

Virginia:  Naglee  v.  Alexandria, 
etc.  R.  Co.,  83  Va.  707  (1887),  (3  S.  E. 
Rep.  369,  5  Am.  St.  Rep.  308). 

See  also  ante,  §  18:  "Consolida- 
tion of  Quasi-public  Corporations 
without  Legislative  Authority  against 
Public  Policy" ;  post,  §  143:  "Statu- 
tory Authority  essential  to  Sale  of 
Railroad";  post,  §  177;  "Lease  of 
Railroad  invalid  without  Legislative 
Authority." 

In  Threadgill  v.  Pumphrey,  87 
Tex.  573  (1895),  (30  S.  W.  Rep.  356), 
however,  the  Court  said  with  respect 
to  corporations  organized  under  gen- 
eral laws,  although  engaged  in  the 
performance  of  ^uasi-public  functions  : 
"There  is  no  personal  trust  involved 
in  the  grant  of  corporate  powers  under 
a  general  law  of  incorporation  which 
authorizes  all  the  citizens  of  the  State 
to  create  a  corporation  for  any  one  of 
certain  specified  objects,  by  merely  fil- 
ing articles  of  incorporation  with  the 
Secretary  of  State  ;  and  we  do  not  see 
why  the  public  interests  may  not  be 
as  well  subserved  by  the  purchasers 
of  the  property  of  the  corporation  as 
by  the  corporation  itself,  when  it 
becomes  confessedly  unable  or  unwill- 
ing to  pay  its  debts.*' 

For  other  cases  apparently  con- 
trary    to     the     rule     that      especial 
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V.  Winans,^  thus  stated  the  reason  of  the  rule:  "  Important 
franchises  were  conferred  upon  the  corporation  to  enable  it 
to  provide  facilities  for  communication  and  intercourse  re- 
quired for  the  public  convenience.  Corporate  management 
and  control  over  these  were  prescribed,  and  corporate  respon- 
sibility for  their  insufficiency  provided,  as  a  remuneration 
to  the  community  for  their  grant.  The  corporation  cannot 
absolve  itself  from  the  performance  of  its  obligations  with- 
out the  consent  of  the  legislature."  ^ 

§  138.  Unauthorized  Sale  of  Franchises  —  Unlawful  Delega- 
tion of  Powers.  —  A  grant  of  franchises  by  the  State  consti- 
tutes the  grantee,  in  a  sense,  an  agent  of  the  State  in  their 
exercise,  and,  upon  an  elementary  principle  of  the  law  of  agency, 
delegatus  non  delegare,  the  corporation  —  the  agent  —  cannot 
sell  its  franchises  to  another  corporation  without  the  consent 
of  the  State  — the  principal.  It  is  immaterial  that  the  intend- 
ing purchaser  agrees  to  fulfil  all  the  public  obligations  of  the 
grantee.'  The  State  has  the  right  to  select  the  persons  who 
shall  enjoy  the  franchises  it  grants,  as  well  as  those  who  shall 
fulfil  the  obligations  due  it. 

While  this  reason  for  the  doctrine  that  there  is  no  implied 
power  to  transfer  franchises  is  sound  in  principle,  and  has  often 
been  stated  by  the  English  courts,  it  is  generally  given  as  an 
additional  reason  to  that  of  ultra  vires  or  the  rule  of  public 
policy,  already  considered.  Thus,  in  Winch  v.  Birkenhead, 
etc.    R.    Co.,''   Vice-Chancellor   Parker,    while   referring   to    an 

legislative    authority    Is    essential    to  inapplicable    where    the    transfer    is 

the  alienation  of  franchises  sc-e  State  to  the   public,    i.e.   to   the  municipal 

V.   Topeka   Water   Co.,    61    Kan.    547  corporation  for  public  ser\'icc. 
(1900),  (60  Pac.  Rep.  337);  Michigan  City  of  Indianapolis  v.  Consumers' 

Telephone  Co.  v.  City  of  St.  Joseph,  Gas  Trust  Co.,  144  Fed.  640  (1906). 
121  Mich.  502  (1899),  (SO  N.  W.  Rep.  =  Troy  v.  Rutland  R.  Co.,  17  Barb. 

383,  80  Am.  St.  Rep.  .520,  47  L.  R.  A.  (N.   Y.)  581  (1854)  ;    Beman  v.  Ruf- 

87).     Sec  also  Matter  of  Long  Acre  ford,     1     Sim.     (n.    s.)     569     (1S51) ; 

Electric    Light,    etc.    Co.,    1S8    N.    Y.  Winch  «.   Birkenhead,  etc.  R.  Co.,  5 

361  (1907),  (80  N,  E.  Rep.  1101).  De   Gex   &   S.   502    (1852),    (13   Eng. 

'  York,  etc.   R.  Co.  v.  \\'inans,  17  L.    &  Eq.  506) ;    Great  Northern  R. 

How,  (U.  S.)  30  (1851).  Co.    v.    Eastern    Counties    R.    Co.,    9 

2  But  the  rule  that  a  gitosi-pubUo  Hare,  306  (1851),  (12  Eng.  L.  &  Ecj. 

corporation  cannot,  without  the  con-  Rep.  224). 

sent  of  the  legislature,  convey  away  ■"  Winch  v.  Birkenhead,  etc.  R.  Co., 

its  franchises  and  thus  absolve  itself  5  De  Gex  &  S.  562  (1852),  (13  Eng. 

from  its  obligations  to  the  public,  is  L.  &  Eq.  506). 
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agreement  for  "  working  a  line  "  as  a  delegation  of  powers,  also 
said  that  the  agreement  was  that  the  company  should  "part 
with  certain  statutory  powers  which  they  have  no  authority 
to  part  with,  and  moreover,  that  they  were  to  part  with  them 
to  a  body  who,  by  their  constitution,  cannot  accept  them." 

The  rule  that  a  corporation  has  no  implied  power  to  delegate 
its  franchises  is  essentially  different  from  the  rule  that  it  has 
no  power  to  delegate  the  performance  of  its  public  dutieS; 
although  both  produce  the  same  result.  A  corporation,  upon 
principles  of  the  law  of  agency,  cannot  delegate  its  powers  and 
franchises.  A  corporation,  as  a  party  to  a  contract  with  the 
State,  cannot,  for  reasons  of  public  policy,  transfer  its  fran- 
chises to  others  and  absolve  itself  from  its  obligations  to  the 
public  assumed  in  consideration  of  their  grant. 

§  139.  Legislative  Authority  essential  to  Purchase  of  Fran- 
chises. —  The  same  principles  of  law  which  forbid  a  corpora- 
tion parting  with  its  franchises,  without  the  consent  of  the 
State  which  granted  them,  prevent  a  corporation,  without 
legislative  authority,  from  acquiring  franchises  granted  to 
another  corporation.'  A  corporation  has  no  implied  power 
to  purchase  corporate  franchises  and  its  acceptance  of  a  con- 
veyance of  franchises,  without  authority,  would  be  iilira  vires. 

It  is  essential  to  the  validity  of  a  contract  transferring  fran- 
chises that  both  parties  should  be  expressly  authorized  to  enter 
into  it.  As  said  by  the  Supreme  Court  of  the  United  States  in 
Louisville,  etc.   R.    Co.  v.    Kentucky:  ^  "  It  is  a  fundamental 

'  Louis^Tlle,  etc.  R.  Co.  v.  Ken-  Gulf,  etc.  R.  Co.  v.  Morris,  67  Tex. 
tucky,  161  U.  S.  691  (1896),  (16  Sup.  692  (1887),  (4  S.  W.  Rep.  156).  See 
Ct.  Rep.  714) ;  St.  Louis,  etc.  R.  Co.  also  Rogers  v.  NashviUe,  etc.  R.  Co., 
V.  Terre  Haute,  etc.  R.  Co.,  145  U.  S.  91  Fed.  299  (1898). 
393  (1892),  (12  Sup.  Ct.  Rep.  953) ;  It  has,  however,  been  held  that 
Central  Transp.  Co.  V.  Pullman  Car  Co.,  authority  given  to  one  corporation 
139  U.  S.  24  (1891),  (11  Sup.  Ct.  Rep.  to  purchase  the  franchises  of  a  speci- 
478) ;  Pittsburgh,  etc.  R.  Co.  v.  fied  corporation  gives  the  latter 
Keokuk,  etc.  Bridge  Co.,  131  U.  S.  authority  to  sell.  New  York,  etc. 
371  (1889),  (9  Sup.  Ct.  Rep.  770);  R.  Co.  v.  New  York,  etc.  R.  Co.,  52 
Oregon  R.,  etc.  Co.  v.  Oregonian  R.  Conn.  274  (1884). 
Co.,  130  U.  S.  1  (1889),  (9  Sup.  Ct.  ^  Louisville,  etc.  R.  Co.  v.  Ken- 
Rep.  409);  Pennsylvania  Co.  v.  St.  tucky,  161  U.  S.  692  (1896),  (16  Sup. 
Louis,etc.R.  Co.,  118  U.S.  310(1886),  Ct.  Rep.  714).  See  also  post,  §  144: 
(6  Sup.  Ct.  Rep.  1094) ;  Camden,  etc.  "Seller  must  have  Authority  to  sell, 
R.  Co.  V.  May's  Landing  R.  Co.,  48  and  Buyer  to  buy." 
N.  J.  L.  530  (1886),  (7  Atl.  Rep.  523) ; 
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principle  in  the  law  of  contracts  that,  to  make  a  valid  agree- 
ment, there  must  be  a  meeting  of  minds,  and,  obviously,  if 
there  be  a  disability  on  the  part  of  either  party  to  enter  into 
the  proposed  contract  there  can  be  no  valid  agreement."  So 
upon  principles  of  public  policy,  one  corporation,  unless  per- 
mitted by  the  State,  cannot  assume  and  attempt  to  perform 
the  duties  imposed  upon  another  corporation. 

"  A  corporation  having  no  authority  under  its  own  charter 
to  acquire  and  exercise  the  rights,  powers  and  franchises  of 
another  corporation,  or  to  carry  on  the  business  of  such  other 
corporation,  does  not  succeed  to  such  rights,  powers,  and 
franchises  by  purchasing  the  property  of  the  other  company, 
though  it  be  the  whole  of  such  property  employed  by  that 
company  in  carrying  on  the  business  it  was  chartered  to  engage 
in."  ' 

It  has  been  held  that  a  sale  of  the  special  franchises  of  an 
insolvent  corporation  by  its  receiver  to  an  individual  vests  in 
the  purchaser  all  the  rights  conferred  by  the  original  grant, 
and  that  a  subsequent  sale  thereof  to  another  individual  has 
the  same  effect.^  It  would  seem,  however,  upon  principle, 
that  the  franchises  in  question  —  the  right  to  operate  electrical 
conductors  in  the  streets  of  a  city  —  involved  the  performance 
of  public  duties  beyond  the  powers  of  an  individual.^ 

^Southern  R.  Co.  'v.  ^litchell,  139  expressionsmay  be  found  which  would 

Ala.  629  (1904),  (37  So.  Rep.  So).  seem   to  support  the  broad  doctrine 

^  Matter  of  Long  Acre  Electric  that  such  a  transfer  by  a  corporation 
Light,  etc.  Co.,  188  N.  Y.  361  to  an  individual  is  absolutely  void 
(1907),  (80  N.  E.  Rep.  1101).  In  this  and  of  no  more  force  th.in  if  it  had 
case  the  Court  said  (p.  366)  :  never  been  made.  But  whate\-er 
"It  seems  to  me  to  be  very  clear  nia>'  ha"\c  been  the  law  originally  on 
that  the  transfer  to  Minturn  under  this  question,  such  a  doctrine  has 
his  purchase  at  the  receiver's  sale  long  been  practically  ignored  in  this 
vested  him  with  all  the  rights  con-  State.  The  text-books  also  recognize 
ferred  by  the  original  franchise.  It  the  fact  that  the  drift  of  authority 
cannot  be  disputed  that  a  franchise  has  been  in  the  direction  of  sanction- 
to  operate  electrical  conductors  in  ing  transfers  such  as  were  made  in 
the  .streets  is  property,  taxable,  aUen-  this  case.  Many  of  the  cases  where 
able,  subject  to  levy  and  sale  under  the  courts  have  recognized  and  sane- 
execution  and  to  condemnation  under  tioned  such  transfers  do  not  appear 
theexerciseof  the  power  of  eminent  do-  to  have  been  based  on  any  special 
main.  .  .  "  (p.368) '*Therecanbeno  statute  authorizing  it." 
doubt  that  in  some  of  the  text-books,  as  'See  Stewart's  Appeal,  56  Pa.  St. 
well  as  in  some  of  the  adjudged  cases,  413  (1867). 
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§  139a.  Ultra  Vires  Sales  of  Franchises.  —  The  legal  prin- 
ciples governing  attempted  ultra  vires  transfers  of  franchises 
by  sale,  the  effect  of  their  execution,  and  the  rights  and  duties 
of  the  parties,  are  similar  to  those  governing  such  transfers 
by  lease  and  are  elsewhere  fully  considered.' 
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corporate Relations. 
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§  146.     Construction  of  Statutes. 

§  147.     Constitutional  and  Statutory  Prohibitions  of  Purchase  of  Competing 
or  Parallel  Lines. 

III.    Atithorization  and  Execution  of  Contract  of  Sale 

§  148.  Statutory  Requisites. 

§  149.  Assent  of  Stockholders.     Whether  Approval  of  Majority  is  sufficient. 
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'  See  post,  ch.  XXII,  "  Ultra   vires  executed  by  the  delivery  of  the  con- 

and   Voidable   Railroad  Leases."     See  veyance    and    payment    of    the    pvir- 

a.lso  ante,  ^  129a:  "  Ultra  vires  Sales  of  chase    price.     Leases    are    continuing 

Property  of  Quasi-public  and  Private  contracts  both  as  to  rent  and  occu- 

Corporations. "     This   distinction   be-  pancy  and  are  executory  in  respect  of 

tween   sales   and   leases   must,   how-  future  performance, 
ever,   be   borne  in  mind :    Sales   are 
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I.    Nature  of  Sale  of  Railroad 

§  140.  Conventional  and  Judicial  Sales  of  Railroads  distin- 
guished. —  Sales  of  railroads  by  one  corporation  to  another 
have  been,  perhaps,  the  least  common  form  of  intercorporate 
relations.  A  conjunction  of  interests  has  usually  been  obtained 
by  consolidation,  lease,  or  by  the  purchase  of  controlling  stock 
interests.  Sales  of  railroads  in  foreclosure  proceedings  have, 
on  the  other  hand,  frequently  taken  place.  The  numerous 
railroad  reorganizations  in  the  past  ten  years  have,  in  nearly 
every  case,  required  a  sale  of  the  railroad  and  franchises. 
There  have  also  been  instances  of  the  sale  of  railroads  upon 
execution. 

Conventional  sales  of  railroads  involve  relations  between 
corporations.  Judicial  sales  involve  relations  between  a  cor- 
poration and  its  creditors.  The  former  fall  within,  the  latter 
without,  the  scope  of  this  treatise.' 

§  141.  Distinction  between  Relation  of  Vendor  and  Vendee 
and  Other  Intercorporate  Relations.  — A  sale  has  already  been 
distinguished  from  a  consolidation  in  that  the  element  of  suc- 
cession to  rights  and  liabilities  is  present  in  the  latter  and  ab- 
sent in  the  former.^  The  same  distinction  exists  between  a 
sale  of  a  railroad  and  the  form  of  reorganization  wherein  the 
stockholders  of  a  railroad  company  turn  over  its  property  and 
franchises  to  another  corporation,  generally  formed  for  the 
purpose,  in  exchange  for  its  shares,  and  divide  them  directly, 
or  through  a  distribution,  pro  rata  among  the  stockholders.^ 

^  A  railroad  company  is  a  quasi-  of  principles  —  is,  therefore,  be- 
public  corporation.  The  rules  gov-  lieved  to  be  desirable, 
erning  the  sales  of  property  of  that  ^  Ante,  §  13  :  "Distinction  between 
class  of  corporations,  considered  in  Consolidation  and  Sale.  ^' 
§§  127-129,  ante,  apply  to  railroad  'The  term  "reorganization"  is 
conipanirs.  A  railroad  company  ex-  more  commonly,  and  perhaps  more 
ercises  franchises,  and  in  tlieir  dispo-  exactly,  applied  to  an  arrangement 
sition  is  controlled  by  the  pi-inciples  between  the  stockholders  and  credit- 
examined  in  the  last  chapter.  Sales  ors  of  an  insoh'ent  corporation  to 
of  railroads,  howe^-cr,  often  involve  form  ;i.  new  corporation  to  take  over 
<:iuestions  ];)cculiarly  applicable  to  tlie  assets  of  the  old  itpon  foreclosure 
them,  and  tliere  are  many  statutes  sale.  Reorganizations  in  the  manner 
especially  relating  to  them.  A  sepa-  stated  in  the  text  have,  however, 
rate  examination  of  the  subject  — ■  frequently  been  made.  See  3  Cook 
although    invoh'ing    some    repetition  on  Corp.  §  884. 
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In  case  of  a  sale  for  a  valuable  consideration  and  free  from 
fraud,  the  purchasing  corporation  takes  the  property  free 
from  charges,  except  specific  liens  and  equities  of  which  it  has 
notice,  and  is  not  liable  for  the  debts  of  the  vendor.'  In  the 
case  of  such  a  reorganization,  however,  the  corporation  taking 
the  property  in  exchange  for  its  shares  will  be  treated  as  the 
successor  of  the  old  corporation,  and,  at  least  to  the  value  of 
the  property  received,  will  be  held  responsible  for  its  debts. ^ 

The  distinction  between  sales  of  railroads  and  railroad 
leases,  trackage  contracts,  pools  and  other  agreements,  is  self- 
evident. 

§  142.  Distinction  between  Sale  of  Railroad  and  Sale  of 
Franchises.  —  The  franchises  of  a  railroad  company  are  special 
privileges  conferred  by  legislative  grant.  The  railroad  of  a 
railroad  company  is  property  which  may  have  been  acquired 
by  the  exercise  of  its  franchises.' 

The  franchises  are  inalienable,  without  legislative  authority, 
because  a  railroad  company  cannot  delegate  its  powers  and 
shift  its  obligations.^  The  railroad  is  inalienable,  without  like 
authority,  because  it  is  impressed  with  a  trust  in  favor  of  the 
public' 

A  sale  of  the  franchises  of  the  railroad  company  alone  would 
not  carry  its  property."     A  sale  of  a  railroad,  without  men- 

'■  Ante,   §   123 :    "hiahUity  of  Put-  a,  public  stream,  with  a,  right  to  de- 

chasing     Corporation     for     Debts     of  mand  tolls  or  ferriage ;    or  to  build  a 

Vendor  Company."  mill  upon  a  public  river,  and  receive 

-Ante,  §  125:    "  Remedies  of  Cred-  tolls     for     grinding,     etc.     But     the 

itors."  franchise  consists  in  the  incorporeal 

^  Tuckahoe  Canal  Co.  v.  Tuckahoe,  right;    the  property  acquired  is  not 

etc.  R.  Co.,  11  Leigh  (Va.),  75  (1840)  :  the  franchise.     A  bank  has  a  right  to 

"Now,  I  take  a  franchise  to  be  (1)  an  purchase    a    banking    house;      when 

incorporeal  hereditament;    and  (2)  a,  purchased,   is  the   house  a  franchise? 

privilege  of  authority  vested  in  cer-  Surely  not,  for  it  is  corporeal,  whereas 

tain  persons  by  grant  of  the  sover-  a  franchise  is  incorporeal." 

eign  (with  us,  by  special  statute),  to  *  See    ante,    ch.    XII,,   subdiv.   II. : 

exercise  powers,  or  to  do  and  perform  "Legislative     Authority    for     Sale    of 

acts  which,  without  such  grant,  they  Franchises." 

could  not  do  or  perform.     Thus,  it  is  *  See  ante,    §    127:    "Indispensable 

a,  franchise  to  be  a  corporation,  with  Property  cannot  be  alienated  or  taken 

power  to  sue  and  be  sued,  and  to  hold  on  Execution  without  Legislative  Au~ 

property  as  a  corporate  body.     So  it  thority." 

is    a  franchise   to    be    empowered    to  '  That  a  franchise  does  not  include 

build  a  bridge,  or  keep  a  ferry,  over  property     gained     by     the     exercise 

279 


§  143 


INTERCORPORATE   RELATIONS 


[part   II 


tioning  franchises;  would  carry  those  franchises  necessary  for 
its  operation.^ 

II.    Grants  of  Power  to  sell  and  purchase  Railroads 

§  143.  Statutory  Authority  essential  to  Sale  of  Railroad.  — 
As  already  shown^  a  sale  by  a  quasi-public  corporation  of  its 
franchises,  or  of  property  necessary  for  the  performance  of  its 
public  duties,  is  invalid  without  legislative  authority.^  A  rail- 
road company  can  sell  its  franchises  and  indispensable  prop- 
erty only  when  such  sale  is  sanctioned  by  statute.^ 

Mr.  Justice  Bradley  in  Branch  v.  Jesup  ^  clearly  stated  the 


thereof,  see  Bridgeport  i .  New  York, 
etc.  R.  Co.,  30  Conn.  255  (1869). 

^  See  post,  §  157  :  ^^  Essential  Fran- 
chises pass  upon  Sale  of  Railroad." 
Contra,  Arthur  v.  Commercial  and 
Raih-oad  Bank,  17  Miss.  304  (184S). 

2  See  ante,  §§  17,  18  ("consolida- 
tion"); ante,  §§  127-129  ("indispen- 
sable property");  a/Ue,  §§  135-139 
("franchises");  post,  §  177  ("leases"). 

^United  States:  Branch  v.  Jesup, 
106  U.  S.  468  (1882),  (1  Sup.  Ct.  Rep. 
495,  9  Am.  &  Eng.  R.  Ca-s.  215) ;  Mack- 
intosh V.  Flint,  etc.  R.  Co.,  34  Fed.  582 
(1888). 

Georgia:  Singleton  v.  Southwestern 
R.  Co.,  70  Ga.  464(1883),  (48  Am.  Rep. 
574). 

Maryland:  State  v.  Consolidation 
Coal  Co.,  46  Md.   1   (1876). 

Massachusetts:  Richardson  v.  Sib- 
ley, 11  Allen  (Mass.'),  67  (1865),  (87 
Am.  Dec.  700)  :  "A  corporation, 
created  for  the  very  purpose  of  con- 
structing, owning  and  managing 
a  railroad,  for  the  accommodation 
and  benefit  of  the  public,  cannot,  with- 
out distinct  legislative  authority, 
make  any  alienation,  absolute  or 
conditional,  either  of  the  general 
franchise  to  be  a  corporation,  or  of 
the  subordinate  franchise  to  manage 
and  carry  on  its  corporate  business, 
without  which  its  franchise  to  be  a 
corporation  can  ha\e  little  more  than 
a  nominal  existence." 
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Nebraska:  Clarke  v.  Omaha,  etc. 
R.  Co.,  5  Neb.  314  (1877). 

New  York:  Troy,  etc.  R.  Co.  v. 
Boston,  etc.  R.  Co.,  86  X.  Y.  117 
(1881)  :  "It  is  well  settled  that,  un- 
less authorized  thereto  by  statute,  a 
railroad  corporation,  organized  under 
our  General  Railroad  Act,  has  no 
authority  to  transfer  or  lease  its 
road. " 

Ohio:  Coe  r.  Columbus,  etc.  R. 
Co.,  10  Ohio  St.  377  (1859)  :  "In  the 
case  of  a.  railroad  corporation,  its 
franchises  and  corporate  rights  are 
not  alienable,  without  express  statu- 
tory authority." 

Also  Railroad  Co.  v.  Hinsdale,  45 
Ohio  St.  556  (1888),  (15  N.  E.  Rep. 
665). 

Pennsylvania:  Pittsburgh,  etc.  R. 
Co.  V.  Bedford  R.  Co.,  81^  Pa.  St.  104 
(1871). 

Tennessee  :  Frazier  v.  Railway  Co., 
88  Tenn.  138  (1889),  (12  S.  AV.  Rep. 
537). 

Texas:  East  Line,  etc.  R.  Co.  v. 
Rushing,  69  Tex.  306  (1887),  ((i  S.  W. 
Rep.  834) ;  Gulf,  etc.  R.  Co.  v.  Morris, 
67Tl-x.G92(]S87i,  (4  S.  W  Rep.  156). 
As  to  legislative  ratification  of 
imauthorized  sale  of  a  railroad,  see 
Wood  V.  Macon,  etc.  R.  Co.,  68  Ga. 
539  (1SS2). 

*  Branch  v.  Jesup,  106  U.  S.  468 
(1882),  (1  Sup.  Ct.  Rep.  495,  9  Am. 
&  Eng.  R.  Cas.  215). 
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rule  and  the  reasons  therefor:  "  As  a  general  rule,  it  is  true, 
a  railroad  company,  with  only  the  ordinary  power  to  construct 
and  operate  its  road,  cannot  dispose  of  it  to  another  company. 
Legislative  aid  is  necessary  to  that  end.  .  .  .  Generally  the 
power  to  sell  and  dispose  has  reference  only  to  transactions  in 
the  ordinary  course  of  business  incident  to  a  railroad  com- 
pany; and  does  not  extend  to  the  sale  of  the  railroad  itself, 
or  of  the  franchises  connected  therewith.  Outlying  lands,  not 
needed  for  railroad  uses,  may  be  sold.  Machinery  and  other 
personal  property  may  be  sold.  But  the  road  and  franchises 
are  generally  inalienable;  and  they  are  so  not  only  because 
they  are  acquired  by  legislative  grant,  or  in  the  exercise  of 
special  authority  given,  for  the  specific  purposes  of  the  incor- 
porating act,  bat  because  they  are  essential  to  the  fulfilment 
of  those  purposes;  and  it  would  be  a  dereliction  of  the  duty 
owed  by  the  corporation  to  the  State  and  to  the  public  to  part 
with  them."  ^ 

Questions  as  to  what  constitutes  indispensable,  and  what 
surplus,  property  are  considered  elsewhere.^ 

§  144.  Seller  must  have  Authority  to  sell  and  Buyer  to  buy. 
—  From  the  principle  that  legislative  authority  is  as  necessary 
to  accept  a  conveyance  of  franchises  as  it  is  to  make  a  grant,' 
it  follows  that  both  vendor  and  vendee  corporation  must  be 
authorized  by  statute  to  enter  into  a  contract  for  the  purchase 
and  sale  of  a  railroad.*  As  said  by  the  Supreme  Court  of  Texas 
in  East  Line,  etc.  R.  Co.  v.  State: '  "  To  authorize  such  a  trans- 

'  Statutes  authorizing  quaxi-puhWe  '  East  Line,  etc.  R.  Co.  v.  State,  75 

corporations   to    sell    their    franchises  Tex.  434  (1889),  (12  S.  W.  Rep.  690) ; 

and  property  are  within  the  constitu-  East  Line,  etc.  R.  Co.  x-.  Rushing,  69 

tional  powers  of  the  legislature,     Hav-  Tex.    306     (1887),    (6     S.    W.     Reji. 

ing  power  to  create  the  corporation,  it  834). 

has   power  to  authorize  the  transfer  A  railroad  company  cannot  trans- 

of    its    franchises     and    assets.     See  fer  its  franchises  to  a  pri\'ate  persou 

Claw  V.  Van  Loan,  4  Hun  (N.  Y.),  184  so  as  to  enable  hira  to  build  a  railroad 

(1875).  and  operate  it  for  his  own  benefit. 

2  See    avte,     128:    "Test  of   IrulU-  Stewart's  Appeal,   56  Pa.   St.   413 

pensahility" :  ante,   §   129:    "Sales  of  (1867);    Fanning  v.  Osborne,  102  N. 

Surplus  Property."     Also  post,  §  172:  Y,  441  (1886),  (7  N.  E.  Rep.  307). 

"Leases  of  Surplus  Property."  ''East  Line,  etc.  R.  Co.  v.  State,  75 

^  Ante,   §     139:     "Legislative    Au-  Tex.    434    (1889),    (12    S.    W.    Rep. 

thority  essential  to  Purchase  of  Fran~  690). 
chise.s." 

281 


§145 


INTERCORPORATE   RELATIONS 


[part   II 


action  it  must  appear  that  one  corporation  had  power  to  sell 
and  the  other  to  buy/' 

Authority  granted  to  one  railroad  company  to  purchase  the 
railroad  and  franchises  of  a  specified  corporation  gives  the  latter 
authority  to  sell.^ 

§  145.  What  Railroads  may  be  the  Subject  of  Sale.  Statu- 
tory Provisions.  —  Statutes  of  the  different  States  authorizing 
sales  of  railroads  are  collected  in  the  subjoined  note.^ 


'  New  Y"ork,  etc.  R.  Co.  t.  New- 
York,  etc.  R.  Co.,  52  Conn.  274  (1884). 

2  Alabama.     Code  1896  (as 

amended  by  Laws  1S98-1S9Q),  § 
1169:  "Whenever  all  of  the  capital 
stock  of  a  railroad  corporation,  char- 
tered under  the  laws  of  this  State, 
is  owned  by  a  railroad  corporation 
chartered  by  the  laws  of  another 
State,"  the  domestic  corporation 
"may  sell  and  convey  to  the  cor- 
poration owning  its  stock  all  of  its 
property,"  franchises,  etc. 

lb.  Foreign  railroad  corporations 
operating  domestie  railroad  may 
purchase  or  leaf^e  any  other  domestic 
railroad  connecting  with  its  own. 

lb.  §  1170:  "Any  railroad  corpora- 
tion .  of  this  or  any  other  State, 
may  lease  or  purchase  any  part  or  all 
of  any  railroad  constructed  by  another 
corporation  .-.  if  the  lines  of  such 
roads  arc  continuous  or  connected." 

Ih.  §  1172:  "A  corporation  ,  . 
has  authority,  for  the  purpose  of 
extending  its  line,  or  forming  a  con- 
nection, to  act^uire,  hold  and  operate 
a,  railroad  without  the  Stnte." 

Arizona.  R.  S.  1901,  par.  864,  §  1 : 
"Any  railroad  company  .  .  .  may  pur- 
cliase  or  lease  the  railroad"  franchises, 
etc.,  "of  any  railroad  company  of  this 
Territory  or  any  other  Territory  or 
State.  No    purchase   or   lease" 

shall  be  made  "unless  the  line  of  rail- 
road so  purchased  or  leased  .  .  shall, 
when  constrnctcrl,  form  .  .  a  branch 
of,  or  a  continuous  line  with,  the  rail- 
road of  such  purchasing  or  leasing 
company  either  by  ilirect  connection 
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therewith,  or  through  an  intermediate 
line  or  lines." 

lb.  Any  railroad  company  may 
sell  or  lease  its  railroad,  franchises, 
etc.,  to  any  railroad  company,  or- 
ganized imder  the  laws  of  Arizona,  or 
of  any  other  Territory  or  State.  The 
lines  must  be  continuous,  either 
directly,  or  by  means  of  intermediate 
line  or  lines. 

Arkansas.  Kirby's  Dig.  1904,  § 
6742 :  "Any  railroad  company  of  this 
State  .  .  may  sell  or  lease  its  road, 
property  and  franchises  to  any 
other  railroad  company  .  of  any 
other  State  whose  line  of  rail- 

road shall  so  connect  with  the  leased 
or  purchased  road  by  bridge,  ferry  or 
otherwise,  as  to  jiractically  form  a 
continuous  line  of  railroad ;  and  any 
railroad  of  this  State  may  buy  or 
lease,  or  otherwise  acquire,  any  rail- 
road or  railroads,  with  all  property, 
.  .  .  whenc\'cr  the  roads  shall  form, 
in  the  operation  thereof,  a.  continuous 
line  or  lines." 

lb.  §  6743:  "Any  railroad  com- 
pany .  of  any  other  State 
may  buy,  lease,  or  otherwise  acquire 
any  railroad  or  railroads,  the  whole 
or  part  of  T\'hich  is  in  this  State  .  .  . 
whenever  the  roads  of  such  companies 
shall  form  in  the  operation  thereof 
a  continuous  line  or  lines.'' 

lb.  §  6752:  "  .-Vny  railroad  com- 
pany .  of  this  or  any  other 
State,  or  of  the  United  States,  may 
lease  or  purchase  all,  or  any  jiart,  of 
a  railroad  .  .  the  whole  or  part  of 
which  is  in  this  State,  and  constructed, 
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In  nearly  all  of  these  statutes  the  power  to  sell  or  purchase 
is  granted  in  connection  with  the  grant  of  power  to  lease  or 
take  a  lease. 


owned  or  leased  by  any  other  com- 
pany, or  connected  at  any  point 
either  within  or  without  this  State." 
Ih.  §  6762:  "Every  railroad  cor- 
poration .  of  this  State  .  .  is 
authorized  to  sell,  lease  or  otherwise 
dispose  of  .  .  .  its  road,"  etc.,  "to  any 
connecting  railroad  company,  or  to 
any  railroad  corporation  .  .  of  this 
or  any  other  State." 

Ih.  .§  6766:  "Any  railroad  com- 
pany .  .  of  any  other  State"  niay, 
for  the  purpose  of  continuing  its  line 
through  this  State,  "lease  or  purchase 
the  property  .  .  of  any  railroad  .  .  . 
of  this  State." 

California.  Pomeroy's  Code,  1901, 
§  494:  "Any  railroad  corporation 
owning  a  railroad  in  tliis  State  may 
sell,  convey  and  transfer  its  property 
and  franchises  .  to  any  other  rail- 
road corporation  .  ,  of  this  or  any 
other  State  or  Territory,  or  [organized] 
under  any  act  of  Congress,  and  any 
other  such  railroad  corporation  re- 
ceiving such  conveyance  may  hold 
and  operate." 

This  section  does  not  authorize 
any  corporation  to  purchase  any  rail- 
road property  operated  in  competi- 
tion with  it. 

Colorado.  Mill's  Anno.  Stat.,  1891 
(as  amended  by  Sess.  Laws  1 899, 
pp.  162-163),  §  611:  "Any  railroad 
corporation  .  .  of  this  State,  or  . 
of  an  adjoining  State  or  Territory, 
may  lease  or  purchase  any  part  or  all 
of  a  railroad  constructed  by  another 
company  within  or  without  this  State, 
if  the  lines  of  roads  of  such  com- 
panies are  continuous  or  connected." 
Sess.  Laws  1899,  ch.  125,  p.  313: 
"Any  railroad  company,  owning  or 
operating  a,  line  of  railroad  in  this 
State,  naay  purchase  other  lines  of 
railroad,  within  or  without  this  State, 
which    shall    connect    with    the    road 


operated  by  such  company,  directly, 
or  by  means  of  any  other  line  which 
such  company  shall  have  the  right, 
by  contract  or  otherwise,  when  con- 
structed, to  use  and  operate.'' 

Ih.  "Any  corporation  ...  of 
this  State  may  sell  its  line  of  railroad 
to  any  other  company,  to  which, 
under  the  laws  of  this  State  it  may 
lease  the  same  or  with  which  it  may 
consolidate." 

Florida.  Gen.  Stat.  1906,  §  2812: 
"Any    railroad    .  in    this    State 

shall  have  power  .  to  make  and 
enter  into  contracts  with  any  rail- 
road ,  which  has  constructed  or 
will  hereafter  construct  any  railroad 
within  this  State  or  in  another 
State,  as  will  enable  said  companies 
to  run  their  roads  in  connection  with 
each  other,  .  .  or  to  lease  and  pur- 
chase the  stock  and  property  of  any 
other  company,  and  hold,  use,  and 
occupy  the  same  in  such  manner  as 
they  shall  deem  most  beneficial  to 
their  interests." 

Georgia.  Code,  1895,  §  2179 : 
"Any  railroad  company  incorporated 
under  .  .  .  this  article  shall  have 
authority  to  sell,  lease,  or  transfer  its 
,  .  property  or  franchises  to  .  .  any 
other  railroad  company  incorporated 
under  the  laws  of  this  or  any  other 
State  or  of  the  United  States,  whose 
railroad,  within  or  without  this  State, 
shall  connect  with  or  form  a  continu- 
ous line  with  the  railroad  of  the  com- 
pany incorporated  under  this  law. 
Conversely,  any  such  corporation 
organized  under  the  provisions  of  this 
article  may  purchase  .  the  prop- 

erty and  franchises  of  any  other  rail- 
road company*  .  of  this  or  any 
other  State  or  of  the  United  States 
whose  railroads  within  or  without  this 
State  shall  connect  with  or  form  a 
continuous  line   or  system   with   the 
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As  a  general  rule  a  railroad  companyj  in  these  statutes,  is 
expressly   authorized  to  sell  its  railroad,   property  and  fran- 


railroad  of  such  company  incorporated 
under  this  law." 

lb.  §  2173:  "A  railroad  company 
shall  have  power  .  to  lease  or  pur- 
chase the  property  of  any  other  such 
company  [one  whose  road  connects 
with  that  of  purchasing  or  leasing 
corporation]  and  hold,  use  and  occupy 
the  same  in  such  manner  as  they  shall 
deem  m.ost  beneficial." 

Idaho.  Laws  1901,  p.  214:  "Any 
railroad  corporation  whose  line  is 
wholly  or  in  part  within  this  State 
whether    .  organized    under    the 

laws  of  this  State  or  of  any  other  State 
or  Territory  or  of  the  United  States, 
may  lease  or  purchase  .  .  the  whole 
or  any  part  of  the  railroad  of  any 
other  railroad  corporation.  .  .  Any 
railroad  company  may  sell  or  lease 
the  whole  or  any  part  of  its  railroads 
.  to  any  railroad  company  .  of 
the  United  States  or  of  this  State  or 
of  any  other  State  or  Territory  of  the 
United  States." 

Illuuns.  R.  S.  1903,  §  196,  p.  1475: 
Domestic  railroad  corporations  operat- 
ing foreign  or  domestic  railroads  may 
purchase  same.  No  parallel  or  com- 
peting lines  can  purchase  one  another. 

lb.  §  218,  p.  14,S0:  "Wlicnever  a 
corporation  of    another    State 

shall  be  in  possession  of  a  railroad, 
the  whole  or  a  part  of  which  is 
situated  in  this  State,  belonging  to  a 
corporation  of    this    State,    or 

shall  own  or  control  all  the  capital 
stock  of  such  corporation  of  this  St;ite, 
then  the  corporation  of  this  State  may 
sell  and  convey,  and  such  other  cor- 
poration of  another  State  .  .  may 
purchase  in  fee  simple  all  the  railroad 
of  the  corporation  in  this  State.'' 

Indiana.  Burns'  Anno.  Stat.  1901, 
§  5215:  "Any  railroad  company,  in- 
corporated under  the  provisions  of 
this  act,  shall  ha\"e  the  power  and 
authority  to  acquire,  by  purchase  or 
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contract,  the  road  .  .  and  franchises 
of  any  other  railroad  corporation  or 
corporations  which  may  cross  or 
intersect  the  line  of  such  railroad 
company,  or  any  part  of  the  sam.e, 
or  the  use  and  enjoyment,  in  whole 
or  in  part,"  may  also  purchase  or 
contract  for  the  use  and  enjoyment 
thereof,  in  whole  or  in  part,  of  any 
railroads  lying  within  adjoining  States. 
[This  act  does  not  authorize] 
"any  railroad  company  organizing 
under  the  same  to  .  acquire 

the  road  .  [or]  franchises  of  any 

railroad  already  built,  equipped  and 
operated  within  the  State  of  Indiana 
and  which  may  cross  and  intersect 
the  line  of  railroads  organizing  under 
this  act;  but  the  powers  .  .  are  .  .  . 
limited  .  to  such  roads  within  the 
State  as  may  cross  or  intersect 

the  same  and  which  have  not  been 
e«|uipped  and  operated  in  whole  or  in 
part." 

Iowa.  Code  1897,  §  2066:  "Any 
railroad  corporation  may  sell  or  lease 
its  property  and  franchises  to  .  .  .  any 
corporation  owning  or  operating  any 
connecting  railway." 

Kanms.  G.  S.  3  897,  ch.  70,  §  95: 
"Any  railroad  company  of  this  State 
ma>'  sell  or  lease  its  railroad  and 

branches  to  any    railroad    com- 

pany .  of    this    State    or    of    any 

other  State  or  Territory  of  the  United 
States.       .   .     No  purchase  shall 

be  entered  into  unless  the  line  of  rail- 
road so  purchased  .  .  .  shall  .  .  .  form 
a  continuous  line  with  the  road  of 
the  company  purchasing  either 

by  direct  connection  therewith,  or 
through  an  intermediate  line  or  hues.'' 

lb.  §  51  :  Domestic  corporations 
may  extend  their  lines  into  other 
States  and  purchase  or  lease  lines  of 
railroad  in  such  States,  pro\iiled  that 
such  hnes  are  connected,  forming  a 
continuous    line. 
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chises;    but  in  some  cases  the  power  is  confined  to  the  sale  of 
the  railroad,  in  whole  or  part. 


Maine.  R.  S.  1903,  §  30,  p.  531  : 
No  corporation  can  assign  its  charter 
or  any  right  under  it ;  lease  or  grant 
the  use  or  control  of  its  road,  or  any 
part  of  it,  without  the  consent  of  the 
legislature. 

Maryland.  P.  G.  L.  1904,  Art.  23, 
§  279:  "Any  railroad  company  in- 
corporated under  [particular 
statutes]  shall  also  have  power  to 
purchase  or  contract  for  the  use  and 
enjoyment,  in  whole  or  in  part,  of 
any  other  railroad  or  railroads  lying 
within  or  without  this  State,  if  the 
same  shall  connect  with  or  form  a 
continuous  line  with  the  railroad  of 
the  company  incorporated  under  said 
sections." 

Michigan.  Pub.  Acts  1901,  Act 
No.  30,  p.  50:  "Any  railroad  com- 
pany .  .  of  this  State"  is  author- 
ized to  "sell,  lease,  and  con\'e3'  its 
road  .  .  rights  and  franchises  . 
to  any  other  railroad  company, 
whether  organized  within  or  with- 
out this  State;  and  to  acquire,  by 
lease  or  purchase,  from  the  owner 
of  any  other  railroad  such  road 
whether  located  within  or  without 
this     State ;      and  the     railroad 

company  so  purchasing  or  leasing" 
m,ay  "acquire  and  use  such  road, 
rights  and  franchises  by  purchase  of 
stock,    or    otherwise,   .  said    rail- 

roads not  having  the  same  terminal 
points  and  not  being  competing  lines." 

Comp.  Laws  1897,  §  6328  :  Domes- 
tic railroad  company  being  unablte  to 
complete  its  road,  may  sell  to  any 
domestic  corporation  not  owning  a 
competing  line. 

Pub.  Acts  1899,  No.  266,  §  17, 
p.  447 :  Miscellaneous  provisions  as 
to  sale  of  unfinished  railroads. 

Minnesota.  Laws  1899,  eh.  229, 
p.  253:  "Any  railroad  corporation, 
either  domestic  or  foreign   .  may 

lease  or  purchase  or  in  any  way  be- 


come the  owner  of,  or  control  or  hold 
the  stock  of  any  other  railroad  cor- 
poration when  their  respective  rail- 
roads can  be  lawfully  connected  and 
operated  together  so  as  to  constitute 
one  continuous  main  line  .  and  in 

case  such  lease  or  purchase  shall  be 
made  by  a  foreign  corporation"  such 
corporation  shall  have  the  same  rights 
as  the  vendor  company. 

G.  S.  1894,  §  2721  :  "Any  railroad 
corporation    may  purchase    or 

lease  any  railroad  constructed  by  any 
other  corporation  whose  lines  of  roads 
are  continuous  or  connected  with  its 
own/' 

Missouri.  R.  S.  1899,  §  1060:  "A 
railroad  company  may  aid  other  rail- 
road companies  by  purchase  and 
"any  railroad  company  .  of  this 
or  any  other  State  or  of  the  United 
States  may  lease  or  purchase  all  or 
any  part  of  a  railroad  with  all  its 
pri-saleges,  rights,  franchises,  real 
estate  and  other  property,  the  whole 
or  part  of  which  is  in  this  State,  if  the 
lines  of  road  or  roads  of  such  com- 
panies are  continuous  or  connected  at 
a  point,  either  within  or  without  this 
State,  upon  such  terms  as  may  be 
agreed  between  the  companies  re- 
spectively." 

Ih.  §  1061  :  "Any  railroad  com- 
pany of  this  State  .  .  may  ac- 
quire any  line  of  railroad  within  or 
without  this  State  which  shall  form  a 
continuous  line  with  the  road  operated 
by  such  company,  by  direct  connec- 
tion or  over  any  other  fine  or  lines 
which  such  company  shall  have 
the  right,  by  contract  or  otherwise 
...  to  use  and  operate." 

Montana.  Code  1895,  §  912  :  "Any 
railroad  corporation  whose  line  is 
wholly  or  partly  within  this  State,  or 
reaches  the  boundary  line  thereof, 
whether  .  of  the   State   or  Terri- 

tory  of   Montana,    or   of   the    United 
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In  all  cases  the  purchaser  must  be  a  railroad  company,  but, 
generally,  no  distinction  is  made  between  domestic  and  foreign 
corporations  as  purchasers. 


States,  or  of  any  other  State  or  Terri- 
tory, may  lease  or  purchase  the  whole 
or  any  part  of  the  railroad  or  line  of 
railroad  of  any  railroad  cor]:ioration. 
.  The  railroad  or  line  of  railroad 
so  leased  or  purchased"  must  be 
"continuous  of  or  connected  with  its 
own  line." 

Ih.  §  923:  "Any  company  .  . 
within  this  State  naay  .  .  .  buy  or 
lease  any  railroad  or  railroads  in  any 
other  State  or  Territory,  or  any 

other  railroad  in  this  State  .;    or 

any  railroad  company  may  sell  or 
lease  the  whole  or  any  part  of  its  rail- 
road   or    branches    within   this    State 

.  to    any    railroad    company 
of  the  United  States,  or  of  this  State 
or  of  any  other  State  or  Territory  of 
the  United  States." 

Nebraska,  Comp.  Stat.  1901,  § 
4024:  "  Every  railroad  company 
of  this  State  whose  railroads 
within  this  State  shall  be  so  sit- 
uated with  reference  to  any  rail- 
road constructed  through  any  ad- 
joining State  or  Territory  by  any 
railroad  company  of  the  United 

States,  or  any  State  or  Territory,  that 
the  same  may  be  so  connected  at  the 
boundary  line  of  this  State  or  at  any 
point  within  this  State,  by  bridge, 
ferry,  or  otherwise,  as  to  practically 
form  a  continuous  line  of  railwa>'  o\er 
which  cars  may  pass,  is  hereby  author- 
ized to  purchase  such  connecting  rail- 
way, or  to  sell  the  same  to  the  railroad 
company "  tliat  owns  or  operates, 
etc.,  said  railroad  through  the  adjoin- 
ing State,  to  said  point  of  connec- 
tion. 

Ih.  §  1769  :  "Any  railroad  com- 
pany, existing  in  pursuance  of  law, 
may  lease  or  purchase  any  rail- 

road .  if  said  companifs'  lines  of 
railroad  .  .  .  are  continuous  or  con- 
nected." 
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See  also  ih.  §§  4018,  4019,  4026. 

Nevada.  Laws  1901,  p.  51  :  "Any 
railroad  corporation  owning  any  rail- 
road in  this  State  may  sell  .  .  its 
property  .  to   any   other   railroad 

corporation   .  of  this   State   or   of 

any  other  State  or  Territory;  or 
under  any  act  of  Congress." 

New  Jersey.  Laws  1900,  ch.  46, 
p.  70:  "  AVhenever  any  railroad  cor- 
poration of  this  State  shall  own  all  the 
bonds  and  shares  of  stock  of  any  other 
railroad  corj^oration  of  this  State 
whose  railroad  .  connects  with  the 

railroad  of  said  first-mentioned  cor- 
poration" it  ma3' acquire,  have,  hold, 
use,  etc..  all  the  rights,  etc.,  of  the 
corporations  so  controlled. 

New  Mexico.  Comp.  Laws  1S07, 
§  3891:  "Any_  railroad  organized  in 
pursuance  of  law  either  within  tliis 
or  any  other  Territory,  or  State,  may 
lease  or  purchase  any  part  or  all  of 
any  railroad  constructed,  owned,  or 
leased  by  any  other  company." 

New  York.  R.  S.  1901  (Birdseye's) 
Railroad  Law,  §  79:  "Any  corpora- 
tion .  of  this  State,  or  its  suc- 
cessors, being  the  lessee  of  any  other 
railroad  corporation  may  take  a  sur- 
render of  the  capital  stock  of  the 
stockholders  or  any  of  theixi  in  the 
corporation  whose  road  is  held  under 
lease."  The  lessee  corporation  may 
issue  in  exchange  therefor  its  own 
stock  at  par.  When  the  greater  part 
of  the  capital  stock  of  the  lessor  cor- 
poration is  so  acquired  the  directors 
of  the  lessee  corporation  become  c.z 
officio  directors  of  the  lessor  corpora- 
tion, and  when  the  whole  of  the  capi- 
tal stock  is  acquired  and  a  certificate 
thereof  filed  with  the  Secretary  of 
State,  the  estate,  property,  franchises, 
etc.,  of  the  lessor  corporation  vest  in 
the  lessee  corporation  and  may  be 
managed    and    controlled    by    its    di- 


CHAP.    XIIl]  CONTEACT    OF    SALE    AND    ITS    EXECUTION 


§  145 


The  right  to  purchase  and  sell  is  usually  limited  to  corpora- 
tions  owning   connecting   or   continuous   lines   of   road.     The 


rectors.  Rights  of  creditors  and 
existing  liabilities  of  the  lessor  cor- 
poration are  not  affected  by  the 
transfer. 

North  Dakota.  Rev.  Codes  1899, 
§  2954  :  "Any  such  railroad  corpora- 
tion [of  this  State  or  Territory  of 
Dakota  or  existing  by  consohdation 
of  railways  of  such  State  or  Territory 
and  of  any  other  Territory  or  State] 
may  lease  or  purchase  and  take  by 
conveyance  or  assignment  the  rail- 
road franchises  ...  of  any  other  rail- 
road corporation,  or  any  portion 
thereof  within  or  without  this  State, 
when  their  respective  railroads  can 
be  lawfully  connected  and  operated 
together  to  constitute  one  continuous 
main  Une,  or  when  the  roads  so  pur- 
chased will  constitute  branches  or 
feeders  of  any  road  maintained  and 
operat  ed  by  such  purchasing  cor- 
poration." 

Ohio.  Bates'  Anno.  Stat.  1787- 
1906,  §  3300:  ''Any  company  may 
lease  or  purchase  any  part  or  all  of  a 
railroad  constructed  or  in  the  course 
of  construction  by  another  company, 
if  the  lines  of  road  of  such  companies 
are  continuous  or  connected 
upon  such  terms  as  may  be  agreed 
upon  by  the  companies." 

Ih.  §  3409:  A  railroad  company 
unable  to  com^plete  its  road  may  sell 
to  any  domestic  railroad  company 
authorized  to  operate  over  the  same 
route. 

Oklahoma.  Rev.  and  Anno.  Stat. 
1903,  §  99,  p.  360:  ''Any  railroad 
corporation  whose  line  is  wholly  or  in 
part  within  this  Territory,  whether 
of  this  Territory,  or  of  any  other 
State  or  Territory,  or  of  the  United 
States,  may  lease  or  purchase  and 
operate     the  ,  railroad     of     any 

other  railroad  corporation  .  .  .  when 
such  railroads  can  be  lawfully  con- 
nected and  operated  together  so  as 


to  constitute  a  continuous  main  oi 
branch  line." 

Oregon.  Hills*  Anno.  Laws  1892, 
ch.  32,  §  3221,  subdiv.  7:  Railroad 
companies  have  power  "to  lease  or 
purchase,  maintain  and  operate  any 
part  or  all  of  any  other  railroad  con- 
structed by  any  other  company  upon 
such  terms  and  conditions  as  may  be 
agreed  upon  between  said  companies 
respectively.'' 

No  parallel  or  competing  lines  are 
authorized  to  lease  or  purchase. 

Pennsylvania.  Laws,  1901,  Act 
No.  20,  p.  53  :  "  It  shall  be  lawful  for 
any  railroad  corporation  of  this  com- 
monwealth, ha\4ng  a  railroad  con- 
necting with  that  of  any  other  like 
corporation,  and  owning  at  least 
two-thirds  of  the  capital  stock  of  the 
latter,  to  acquire  in  the  manner  here- 
inafter provided,  and  thereafter  be 
possessed  of,  own,  hold,  exercise  and 
enjoy,  all  the  franchises,  corporate 
property,  rights  and  credits  then  pos- 
sessed, owned,  held  or  exercised,  by 
said  last-mentioned  vendor  corpora- 
tion." 

South  Carolina.  R.  S.  1893,  §  1G24  : 
"Railroad  companies  .  .  of  this 
State  rnay  .  enter  into  con- 

tracts for  the  purchase,  use  or  lease 
of  other  railroads  .  and  may  run, 
use  and  operate  such  road  or  roads 
in  accordance  with  such  contract  or 
lease  :  Provided  that  the  roads  of  the 
companies  so  contracting  or  leasing 
shall  be  directly,  or  by  means  of  inter- 
vening railroads,  connected  with  each 
other." 

Ih.  §  1542:  "Every  railroad  com- 
pany incorporated  in  this  State  shall 
have  all  the  rights,  powers  .  .  set 
forth  in  this  article.'' 

Ih.  §  1546:  "Such  company  shall 
have  the  power  and  authority  to 

purchase,  lease,  .  .  any  other  rail- 
road  or   railroads   in   or   out    of   this 
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considerations  of  public  policy  inducing  this  limitation  have 
already  been  considered  in  connection  with  similar  provisions 
in  consolidation  statutes.* 


State,  in  such  manner  and  upon  such 
terms  as  may  be  agreed  between  such 
railroad  companies." 

South  Dakota.  Rev.  Code,  §  404, 
p.  649  :  "Any  railroad  company  may 
sell  or  lease  the  whole  or  any  part  of 
its  railroad  or  franchises  within  this 
State  .  to  any  railroad  company 

of  the  United  States,  or  of  this 
State,  or  of  any  other  State  or  Terri- 
tory of  the  United  States.'' 

Tennessee.  Code  1896,  §  1509 : 
"Every  railroad  corporation  in  this 
State  .  .  .  shall  have  the  power  to" 
buy  "any  railroad  belonging  to 

any  other  railroad  corporation." 

lb.  §  1521  :  "Any  and  all  railroad 
companies  .  .  of  this  State,  or  of 
this  State  and  any  other  State  or 
States,  whose  charters  of  incorporation 
were  or  may  be  granted  by  this  State,'' 
may  "acquire  the  line  or  lines  of  any 
other  railroad  company  either  in  this 
State  or  any  other  State  or  States, 
which  may  connect  with  or  form  parts 
and  parcels  or  branches  or  extensions 
of  the  line  of  such  company  char- 
tered by  this  State"  and  may  "so 
acquire  branches  or  extensions  by 
purchase,  lease  or  otherwise." 

lb.  §  1540  :  "Railroad  companies  of 
this  State"  may  "lease  or  let,  acquire 
by  purchase,  lease  or  otherwise  . 
any  railroad  or  railroads  in  any  State 
or  States,  or  any  parts  or  portions  of 
any  such  railroads  .  .  as  ma.y  be 
determined  upon  by  the  stockholders. " 

Utah.  Laws  1901,  ch.  2G,  p.  21, 
§  3:  "Any  corporation  owning  any 
railroad  line  in  this  State  may  sell, 
convc\',  and  transf^^-r  its  property  and 
franchises  .  .  to  any  railroad  cor- 
poration (not  owning  any  competing 
line)  in  this  State  whether  organized 
under  the  laws  of  this  State  or  of  any 


other  State  or  Territory,  or  of  any 
act  of  Congress." 

Jb.  §  4:  "Railroad  corporations 
m.ay  be  formed,  pursuant  to  the  laws 
of  this  State,  for  the  purpose  of  buy- 
ing or  leasing  a  corporation  or  cor- 
porations whose  hnes  of  railroad  are 
situated  within  or  without  this  State, 
or  partly  within  and  partly  without 
this  State." 

Washington.  Ballinger's  Anno. 
Codes  and  Stat.  1897,  §  4304:  "Any 
railroad  corporation  whose  line  is 
wholly  or  in  part  within  this  State, 
whether  chartered  by  or  organized 
under  the  laws  of  this  State,  or  any 
other  State  or  Territory,  or  of  the 
United  States,  may  lease  or  purchase 
the  railroad  of  any  other  railroad 
corporation." 

West  Virginia.  Code  1906,  §  2346  : 
(1)  Same  as  "consohdation"  statute 
(see  ante,  §  22),  adding  words  "pur- 
chase"  and  "sell"  to  "consolidate." 

Wisconsin.  Sanborn's  Supp. 
(1899-1906),  vol  3,  §  1833,  p.  919: 
"Any  such  railroad  corporation  [see 
ante,  §  22,  "consolidation"],  may 
give  or  take  a  lease  or  may  sell  to, 
or  purchase  from,  any  railroad  com- 
pany .  within  or  without  the 
State,  and  give  or  take  a  conveyance 
of  the  railroad  franchises  .  of 
any  railroad  corporation  .  of  this 
State,  or  of  any  other  State,  or  of 
the  United  States,  or  any  portion 
thereof,  within  or  without  the  State, 
when  their  respective  railroads  can 
be  lawfully  connected  and  operated 
together  to  constitute  one  continu- 
ous main  line,  or  when  the  road  so 
purchased  or  leased  will  constitute 
a  branch  .  .  or  be  connected  or 
intersected  by,  any  line  maintained 
and    operated    by    such    purchasing 


'  See  ante,  §  22:    ''What  Railroads  may  consolidate  —  Statutory  Provisions." 
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It  will  be  observed  that  th^  New  York  statute  relates 
rather  to  succession  than  to  purchase  and  sale. 

§  146.  Construction  of  Statutes.  —  A  railroad  company  ob- 
tains power  to  sell  its  railroad  and  franchises,  or  to  purchase 
the  railroad  and  franchises  of  another  corporation,  only  when 
it  is  distinctly  conferred  by  statutory  authority.  Such  power 
will  not  arise  by  implication  unless  necessary  to  give  effect 
to  the  language  employed  in  a  statute.  Any  ambiguity  in  the 
terms  of  the  grant  will  operate  against  the  corporation  claim- 
ing the  power.' 

In  Wood  V.  Bedford,  etc.  R.  Co?  Judge  Sharswood  said: 
"  The  general  canon  of  construction  applicable  to  legislative 
grants  of  this  class,  derogating  as  they  do  from  common  right 
a,nd  public  policy,  requires  that  the  intention  should  be  very 
manifest;  if  not  to  be  unequivocally  expressed,  at  all  events 
not  to  depend  upon  ambiguous  phrases  rendering  the  implica- 
tion doubtful." 

Power  to  purchase  does  not  include  power  to  sell.'  Au- 
thority to  sell  is  not  implied  from  a  grant  of  authority  to  mort- 
gage.'' Authority  granted  to  one  railroad  company  to  "  pur- 
chase, lease,  hold  and  maintain  any  other  railroad  "  does  not 
confer  upon   other   railroad   companies   implied   authority   to 

or  leasing  corporation,  or  which  such  pare    decision    of    the    Chancellor    in 

purchasing   or  leasing   corporation  is  the    same    case,    22    N.    J.    Eq.    130 

authorized   to    build,    own,    maintain  (1871). 
or  operate."  '  Wood   v.    Bedford,    etc.    R.    Co., 

Wyoming.     R.    S.    1899,    §    3206:  8  Phila.  (Pa.)  95  (1871). 
^'Any  company  owning  or  operating  a  ^  Southern  Pac.  R.  Co.  v.  Esquibel, 

railroad   within   this    State   may   ex-  5  N.  Mex.  123  (1889),  (20  Pac.  Rep. 

tend  the  same  into  any  other  State  109).     Whether  power  to  consolidate 

or     Territory,     and     may  buy,  includes  power  to  sell,  see  ante,  §  28: 

lease  or  consolidate  with  any  railroad  *' Construction  of  Particular  Statutory 

or   railroads  in   such  other  State   or  Provisions.*' 

Territory,  or  with  any  other  railroad  ^  Southern  Pac.  R.  Co.  v.  Esquibel, 

in  this  State,   and  may  operate  the  5  N.  Mex.  123  (1889),  (20   Pac.  Rep. 

same.  Any    railroad    may    sell  109).      "It  was  argued  for  the  appel- 

or    lease    its    railroad    or    branches  lant  that,  if  the  land  could  be  mort- 

within    this    State  .  to    any    rail-  gaged    for    the    means    to    construct, 

road    company  ...  of    the    United  equip,  and  operate  the  road,  it  could 

States,    or  of   this   State,    or   of   any  be  assigned,  in  the  first  place,  for  the 

other  State  or  Territory  of  the  United  same    object.     The    doctrine    that    a 

States."  power  to  mortgage  includes  a  power 

'  Black    V.    Delaware,    etc.    Canal  to  sell  is  not  supported  by  authority 

Co.,  24  N.  J.  Eq.  455  (1873).     Com-  of  law." 
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sell.^  Authority  to  purchase  the  railroad  of  a  specified  cor- 
poration, however,  empowers  the  latter  corporation  to  make 
the  sale.^  Power  to  sell  a  constructed  railroad  does  not  au- 
thorize the  sale  of  road  before  it  is  finished; "  nor  can  a  transfer 
of  franchises  be  justified  under  a  statute  permitting  the  lease 
of  a  completed  railroad.^  Power  to  sell  or  purchase  will  not 
be  implied,  in  favor  of  a  non-competing  railroad,  from  a  statute 
prohibiting  the  execution  of  a  contract  of  sale  between  com- 
peting roads.^ 

"Power  to  buy  a  railroad  cannot  be  implied  from  an  express 
grant  of  power  to  '  construct,  own,  maintain  and  operate  ' 
a  railroad  to  be  constructed  by  the  corporation  to  which  those 
express  powers  are  given,  for  the  existence  of  such  a  power 
is  not  necessary  to  accomplish  the  object  specified."  "  A 
grant  of  power  to  a  railroad  company  to  locate  and  construct 
branches  to  its  main  road  does  not  include  authority  to  pur- 
chase the  railroad  of  another  company  constructed  under  a 
different  charter.^ 

Where,  however,  the  sale  of  a  railroad  and  franchises  is  dis- 
tinctly authorized  by  statute  a  sale  may  be  effected  although 
thereby  the  objects  for  which  the  corporation  was  created  are 
defeated.^     Authority    "  to    have,    purchase,    possess,    enjoy 

'  State  V.   Consolidation  Coal  Co.,        (1871);    Wood    v.    Bedford,    etc.    R. 

46  Md.  1  (1876).  Co.,  S  Pliila.  (Pa.)  94  (1S71). 

2  New  York,  etc.  R.  Co.  v.  New  '  East  Line,  etc.  R.  Co.,  v.  State,  75 
York,  etc.  R.  Co.,  52  Conn.  274  Tex.  434  (1889),  (12  S.  W.  Rep.  690). 
(1884).  «  East  Line,  etc.  R.  Co.  i>.  Rushing, 

3  Clarke  v.  Omaha,  etc.  R.  Co.,  07  Tex.  692  (1887),  (4  S.  W.  Rep. 
4  Neb.  4.58  (1876).  156). 

Under  a  statute  authorizing  a  Where,  however,  a  railroad  com- 
corporation  chartered  for  the  purpose  pany  was  authorized  to  construct 
of  constructing  or  operating  a  rail-  its  main  line  between  certain  points 
road  to  purchase  any  part  of  a  road  and  "to  build  branches  or  extend 
constructed  by  any  other  corpora-  its  line  into  one  or  more  towns" 
tion  if  the  roads  are  continuous  or  it  was  held  that  it  had  power  to 
connecting,  a  railroad  company  has  purchase  a  railroad  already  con- 
power  to  convey  a  part  of  its  right  structcd  and  to  use  it  as  a  branch  road, 
of  way  to  a  connecting  line  in  aid  of  Central  Trust  Co.  v.  Washington 
its  construction.  Co.  R.  Co.,  124  Fed.  813  (1903). 

Coyne  v.  Warrior  Southern  R.  Co.  ^  Campbell     ('.    Mari^'tta,    etc.    R. 

137  Ala.    553    (1903)     (34    So.    Rep.  Co.,  23  Ohio  St.   KiS  (1872). 

1004).  »  Mahaska  County  R.   Co.   v.   Des 

■"  Pittsburgh,   etc.    R.    Co.    v.   Bed-  Moines,    etc.    R.    Co.,    28    Iowa,    437 

ford,    etc.    R.    Co.,    81^   Pa.    St.    104  (1870). 
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and  retain  lands,  rents,  hereditaments,  goods,  chattels  and 
effects,  of  whatsoever  kind,  nature  or  quality  "  sanctions  the 
purchase  of  a  railroad.^  A  statute  authorizing  "  any  railroad 
company  "  to  purchase  the  railroad  and  franchises  of  a  par- 
ticular corporation  authorizes  such  purchase  by  a  railroad 
company  of  another  State.^ 

§  147.  Constitutional  and  Statutory  Prohibitions  of  Purchase 
of  Competing  or  Parallel  Lines.  —  The  purchase  by  a  railroad 
company  of  a  line  of  railroad  competing  with,  or  parallel  to, 
its  own  is  prohibited  in  many  constitutional  and  statutory 
provisions,  in  connection  with  similar  prohibitions  against  con- 
solidations and  leases.  These  provisions,  their  construction 
and  application,  have  already  been  fully  considered.^ 


'  Branch  v.  Atlantic,  etc.  R.  Co., 
3  Woods  (U.  S.),  481  (1879). 

For  construction  of  particular 
statutory  and  constitutional  pro- 
visions relating  to  sales  of  railroads 
and  franchises,  see  Mackintosh  v. 
Flint,  etc.  R.  Co.,  34  Fed.  582  (1888) ; 
Venner  v.  Atchison,  etc.  R.  Co., 
28  Fed.  581  (1886);  People  v.  Stan- 
ford, 77  Cal.  360  (1888),  (18  Pac. 
Rep.  85,  2  L.  R.  A.  92);  Barley  v. 
Southern  R.  Co.,  61  S.  W.  Rep.  31 
(1901). 

^  Boston,  etc.  R.  Co.  v.  Boston, 
etc.  R.  Co.,  65  N.  H.  397  (1888), 
(23  Atl.  Rep.  529).  Chief  Justice 
Doe  said:  "Express  consent  is  given 
to  a  purchase  by  'any  railroad  com- 
pany.' Taken  without  qualification 
this  clause  includes  foreign  as  well 
as  domestic  railroad  corporations. 
The  words  'any  railroad  company' 
might  be  used  in  a  connection  and 
for  a  purpose  that  would  show  a. 
restricted  sense  not  including  for- 
eign companies.  Here  is  no  evi- 
dence to  exclude  them." 

A  statute  authorizing  a.  foreign 
railroad  corporation,  in  possession 
or  control  of  a  domestic  railroad,  to 
purchase  the  latter,  but  providing 
that  it  should  not  be  so  construed 
as  to  permit  the  purchase  of  a  parallel 
or  competing  line  in  the  State,   was 


held  not  to  authorize  the  purchase 
of  a  line  extending  along  one  side  of 
the  boundary  river  within  the  State 
by  a  foreign  corporation  owning  a 
parallel  road  on  the  opposite  side  of 
the  river  in  another  State. 

Illinois  State  Trust  Co.  v.  St. 
Louis,  etc.  R.  Co.,  208  111.419  (1904) 
(70  N.  E.  Rep.  357). 

^  See  ante,  ch.  III.:  "Constitutional 
and  Statutory  Restraints  upon  Con- 
solidation V 

Upon  a  further  hearing  of  the 
case  referred  to  in  the  preceding  note 
(Illinois  State  Trust  Co.  v.  St,  Louis, 
etc.  R.  Co.  208  111.  419  (1904)  (70 
N.  E.  Rep.  357)),  the  Court  found  that 
the  two  roads  were,  in  fact,  neither 
com,peting  nor  parallel,  it  appearing 
that  the  foreign  line  between  the 
two  termini  was  much  longer  and 
more  indirect  than  the  local  road, 
requiring  a  change  of  cars  and  ferry- 
ing; that  no  through  trains  were 
operated  on  the  former  and  no  through 
business  solicited,  and  that  no  facil- 
ities were  provided  for  through  busi- 
ness nor  rates  made  thereon  in  com- 
petition with  the  local  road. 

Illinois  State  Trust  Co.  v.  St. 
Louis,  etc.  R.  Co.,  217  111.  504  (1905) 
(75  N.  E.  Rep.  562). 

The  Court  said  (p.  515):  "It, 
therefore,      very      plainly      appeared 
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III.    Authorization  and  Execution  of  Contract  of  Sale 

§  148.  Statutory  Requisites.  — The  statutes  of  the  different 
States  prescribing  the  method  to  be  followed  in  authorizing 
and  executing  sales  of  railroads  are  referred  to  in  the  footnote.^ 


from  all  the  testimony  that  the  \'ailey 
railroad,  at  either  term,inus  or  at 
any  intervening  point,  was  not  and 
is  not  a  competing  line  of  road  with 
that  of  the  appellee  and  is  not  a- 
parallel  line  of  road  either  within  the 
technical  geometrical  definition  of 
the  word  *  parallel '  or  under  the  more 
enlarged  and  practical  meaning  whicli, 
where  the  element  of  competition  is 
present  should  be  given  the  term 
'parallel  lines'  as  employed  in  the 
statute  under  consideration.'' 

A  statute  authorizing  ix  railroad 
company  to  purchase  a  competing 
portion  of  the  road  of  another  com- 
pany and  to  operate  it,  violates  the 
provision  of  the  Mississippi  Constitu- 
tion, prohibiting  legislation  suspend- 
ing the  operation  of  general  laws 
for  the  benefit  of  any  individual  or 
corporation,  since  it  has  the  effect 
of  suspending  the  operation  of  the 
general  law  forbidding  competing  rail- 
road companies  to  operate  parallel 
lines  within  twenty  miles  of  each 
other,  or  to  purchase  the  lines  of 
each  other  or  any  part  thereof. 

Yazoo  etc.  R.  Co.  v.  Southern  R. 
Co.,  83  Miss.  746  (1904)  (36  So. 
Rep.  74). 

1  Arizona.  R.  S.  1901,  par.  Sll4, 
§  1 :  "Assent  of  holders  of  two-thirds 
of  entire  corporate  stock  —  by  A'ote 
or  in  writing  —  necessary  to  contract 
of  sale. 

Alabama.  Code  1896,  §§  1170, 
1173 :  Approval  of  holders  of  ma- 
jority in  value  of  stock  of  vendor  and 
vendee  corporations  at  meeting  called 
for  the  purpose  required. 

Arkansas.  Kirby's  Dig.  l'.)04,  §§ 
6742,  6752,  6702:  Assent  of  holders 
of  two-thirds  of  capital  stock  is 
nece,5sary. 
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Cahfornia.  Pomeroy's  Code  1901, 
§  494 :  Contract  of  sale  must  be  au- 
thorized by  direr-tors  and  ratified  by 
three-fourths  of  stockholders  of  both 
corporations. 

Colorado.  Mills'  Anno.  Dig.  1891, 
§  612.  Also  Scss.  Laws  1S99,  ch.  125, 
p.  313:  Assent  of  holders  of  two- 
thirds  of  capital  stock  of  each  com- 
pany required. 

Illinois.  R.  S.  1903,  §§  196,  218: 
Approval  of  holders  of  two-thirds  of 
capital  stock  required. 

Kansas.  G.  S.  1897,  §  95:  Sale 
must  be  ratified  by  vote  of  two-thirds 
of  capital  stock  of  each  company, 
or  approved  by  such  holders  in  writ- 
ing. 

Michigan.  Comp.  Laws  1897,  § 
6328 :  Consent  of  two-thirds  of  stock- 
holders required  for  sale  of  uncom- 
pleted road.  Consent  of  majority 
sufficient  under  1901  Act  (P.  A.  1901, 
Act  No.  30,  p.  50). 

Minnesota.  G.  S.  1894,  §§  2721, 
2736 :  Sale  must  be  approved  by 
holders  of  two-tliirds  of  capital  stock 
of  each  company  at  meetings  called 
for   the   purpose. 

Missouri.  R.  S.  1899,  §  1060: 
Holders  of  a  majority  of  stock  of  each 
company  must  assent  in  writing  to 
sale  proposed  by  directors  before  it 
can  be  perfected. 

Montana.  Code  1895,  §  912,  re- 
quires approval  of  three-fifths  of 
stockholders.  Ih.  §  923  requires 
approval  by  majority  vote  or  by 
majority  in  writing.  Apply  to  sales 
under  different  statutes. 

Nebraska.  Comp.  Stat.  1901,  § 
1769.  Sale  must  be  assented  to  by 
vote  of  holders  of  two-thirds  of 
capital  stock;  (§  4026)  by  vote  or 
written    approval    of    like    number. 
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The  State  may  withhold  the  grant  of  power  to  sell  entirely 
or  may  attach  such  conditions  to  its  exercise  as  it  may  deem 
expedient.  These  conditions  —  as  distinguished  from  mere 
directions  —  must  be  strictly  complied  with.  They  are  con- 
ditions precedent  to  the  validity  of  the  sale. 

As  a  general  rule,  these  statutes  prescribe  three  steps  in  the 
authorization  and  execution  of  a  contract  of  sale: 

1.  The  contract  must  be  approved  by  the  boards  of  directors 
of  both  vendor  and  vendee  companies. 

2.  It  must  be  submitted  to  and  approved  by  the  prescribed 
majority  of  the  stockholders  of  each  company. 

3.  It  must  be  formally  executed  in  behalf  of  each  corporation 
by  agents  appointed  for  the  purpose. 

§  149.  Assent  of  Stockholders.  Whether  Approval  of  Major- 
ity is  sufficient.  —  As  shown  in  the  last  section,  statutes  au- 
thorizing sales  of  railroads  generally  prescribe  the  number  of 
stockholders  whose  consent  is  necessary. 

Where,  however,  the  statute  merely  grants  power  to  sell, 
questions  may  arise  as  to  the  manner  of  exercising  the  power. 


Ih.  §§  4018,  4019,  authorize  approval 
of  certain  sales  by  majority  vote. 

New  Jersey.  Laws  1900,  ch.  46, 
p.  70 :  Acquisition  effected  by  written 
agreement  executed  pursuant  to 
resolution  adopted  by  directors  of 
each  company. 

New  Mexico.  Comp.  Laws  1897, 
§  3891:  Holders  of  two-thirds  of 
capital  stock  must  assent  to  sale. 

North  Dakota.  Rev.  Codes  1899, 
§  2954:  Sale  must  be  approved  in 
same  manner  as  consolidation.  See 
ante,  §  52 :  "  Formal  Statutory  Req- 
uisites" (consolidation). 

Ohio.  Bates'  Anno.  Stat.  1787- 
1902,  §§  3301,  3411:  Two-thirds  of 
stockholders  must  approve  sale  at 
meeting  called  by  each  corporation. 

Pennsylvania.  Laws  1901,  p.  52, 
Act  No.  20:  Agreement  adopted  by 
directors  must  be  approved  by  ma- 
jority of  stockholders  of  each  corpora- 
tion present  at  meeting  called  for 
the  purpose. 

South  Dakota.     Rev.  Code,    §   494 


p.  649 :  Sale  must  be  approved  in 
sam^e  manner  as  consolidation.  See 
ante,  §  52:  "Formal  Statutory  Req- 
uisites" (consolidation). 

Tennessee.  Code  1896,  §  1540 : 
Sale  must  be  approved  by  votes  of 
holders  of  three-fourths  of  capital 
stock. 

West  Virginia.  Code  1906,  §  2346: 
Sale  under  first  part  of  statute  re- 
quires approval  of  majority  of  stock- 
holders; under  second  part  two- 
thirds.  Also  refers  to  consolidation 
statute.  See  ante,  §  52 :  "Formal 
Statutory  Requisites"  (consolidation). 

Wyoming.  R.  S.  1S99,  §  3206: 
Sale  must  be  approved  by  vote  of 
holders  of  a  majority  of  stock,  or  their 
written  approval  must  be  given. 

All  the  above  abstracts  should  be 
examined  in  connection  with  the 
statutes  collected  in  note  to  ante, 
§  145:  "What  Railroads  may  he  the 
Subject     of     Sale.     Statutory     Provi- 
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§149 


INTERCORPORATE    RELATIONS 


[part  II 


It  may  be  contended  that  the  grant  of  authority  to  sell  only 
waives  the  rights  of  the  pubHc/  and;  therefore^  that  a  railroad 
company  —  a  quasi-public  corporation  —  with  power  to  sell; 
stands  in  the  position  of  a  private  corporation  with  respect  to 
the  disposition  of  its  property  —  that  whether  unanimous  con- 
sent is  necessary  to  a  sale  of  a  railroad  and  franchises,  where 
the  governing  statute  is  silent,  depends  upon  the  principles  of 
law,  already  considered,  applicable  to  private  corporations.^ 

Upon  principle,  however,  it  seems  the  better  view  that 
authority  granted  a  railroad  company  to  sell  its  road  and  fran- 
chises is  an  express  power  of  the  corporation;  and  that  it  may 
be  exercised,  unless  otherwise  provided,  in  the  same  manner 
that  other  primary  corporate  powers  are  exercised  —  by  a 
majority  vote  of  the  stockholders.^  As  said  by  the  Supreme 
Court  of  ^lississippi  in  Hinds  County  v.  Natchez  etc,  R.  Co}: 


^  Knoxville  v.  Knoxville,  etc.  R. 
Co.,  22  VQi\.  763  (1SS4):  "The  au- 
thority thus  given  to  any  railroad  com- 
pany to  buy  necessarily  implies  au- 
thority to  other  companies  to  sell, 
inasmuch  as  there  could  be  no  pur- 
chase without  corresponding  sale. 
But  it  was  not  competent  for  the 
legislature  to  do  more  in  this  respect 
than  to  wai\'e  the  public  rights. 
It  could  not  dl\'('.st  or  impair  the 
rights  of  the  shareholders,  as  between 
themselves,  as  guaranteed  by  the 
coi^ipany's  charter,  without  their 
consent.  It  was  upon  the  faith  of 
the  stipulations  contained  in  said 
charter  that  the  shareholders  sub- 
scribed to  tlie  capitul  stock,  and 
thereby  made  themselves  members 
of  the  corporation.  These  stipula- 
tions, as  we  have  already  seen,  con- 
templated and  provided  for  the  con- 
struction of  a  railroad  boiween  the 
ivrmini  named,  to  be  governeil  by  the 
shareholders,  in  the  manner  and 
upon  the  tt-rms  prescribed.  Each 
coriiorator  is  entitled  to  ha\'e  the 
contract  fairly  interpreted  and  hon- 
estly enforced.  The  charter  invests 
the  owners  of  a  majority  of  the  capital 
stock  with  the  right  to   control  the 
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corporate  business  within  the  scope 
of  its  provisions.  Within  this  limit, 
the  power  of  the  majority,  when 
acting  in  good  faith,  is  supreme. 
But  complainant's  charter  does  not, 
by  any  reasonable  intendment,  clothe 
the  majority  with  authority  to  sell 
the  compan;\''s  franchise  and  property, 
and  in  this  way  coerce  the  minority 
and  protesting  shareholders  into 
another  and  different  corporation, 
owning  and  operating  another  and 
different  railroad,  under  another  and 
different  charter  imposing  other  and 
different  obligations,  and  governed 
by  a  different  set  of  operators.  To 
so  hold  would  be  to  divest  them  of 
their  vestetl  riglits  and  force  them 
into  relations  and  subject  them  to 
duties  and  obligations  which  they 
ha^'e  not,  and  probably  would  not, 
have   ^'olunta^ily  assumed." 

2  Secar?(e,  ch.XI.,  subdiv.  1  :  "Sales 
of  Property  of  Private  Curporations." 

^Sve  post,  §  189:  ''Whether  Unnni- 
mous  Covsrnt  is  necessary  unless  other- 
iri.'^e  provided." 

^  Hinds  County  v.  Natchez  etc.  R. 
Co.  S.5  Miss.  599  (1905),  (38  So.  Rep. 
189). 

In  Louisville  etc.  R.  Co.  c.  Jarvis 


CHAP.    XIIl]         CONTRACT   OF   SALE   AND    ITS    EXECUTION 


§  149 


''  Even  in  the  absence  of  express  statutory  authority  a  private 
corporation  doing  a  losing  and  unprofitable  business  may  sell 
its  entire  assets,  upon  a  vote  of  the  majority  of  the  stockholders. 
...  It  is  true  that  a  railroad  corporation  has  quasi  public 
functions  but  when  the  State  by  a  vahd  statute  has  consented 
to  the  sale  all  difficulty  on  this  account  is  removed.  What- 
ever interest  the  State  might  have  in  the  continued  ownership 
and  operation  of  the  road  by  the  corporation  this  interest  was 
certainly  committed  to  the  legislature.^' 

Unquestionably,  the  assent  of  at  least  a  majority  of  the 
stockholders  is  essential.  Unless  the  power  is  distinctly  con- 
ferred by  statute  or  by-laws  upon  the  directors,  they  have 
no  authority  to  sell  the  railroad  or  franchises  of  their  corpo- 
ration, in  whole  or  in  part,* 


(Ky.  1905),  87  S.  W.  Rep.  759 
where  the  charter  of  a  railroad 
company  was  amended  by  providing 
that  no  contract  which  the  president 
and  directors  m.ight  make  with  any 
other  railroad  com.pany  should  be 
vahd  until  "ratified  by  the  stock- 
holders" it  was  held  that  a  contract 
for  the  sale  of  the  road  did  not  re- 
quire the  unanim.ous  vote  of  the 
stockholders  —  that  a.  majority  vote 
wassufficient.  The  Courtsaid  (p.761)  : 
"It  seem.s  to  us  more  reasonable 
to  presume  that  the  legislature  meant 
by  the  expression  'ratified  by  the 
stockholders  of  this  com,pany'  only 
to  require  the  directors  to  bring  all 
those  contracts  which,  under  section 
21  of  the  original  charter,  they  were 
authorized  to  make  without  the  ap- 
proval of  the  stockholders,  before  a 
stockholders'  meeting  for  ratification 
—  not  by  the  unanimous  vote  of  the 
stockholders,  but  by  a  m,ajority.  It 
requires  but  little  observation  to 
know  that  the  trend  of  railroad  de- 
velopment has  been  constantly  from, 
isolated  fragments  of  railway  hnes 
towards  consolidation  into  grand 
trunk  lines,  and  that  in  proportion 
as  this  has  been  successfully  accom- 
plished has  the  great  usefulness  of 
this  branch  of  the  common  carriers 


of  traffic  and  passengers  of  this  coun- 
try been  increased.  It  therefore 
would  seem  to  follow,  as  a  natural 
and  logical  conclusion,  that  it  is 
much  to  the  interest  of  small  and 
fragm,entary  lines  that  they  should 
be  enabled  with  the  utmost  facility, 
consistent  with  the  preservation  of 
the  rights  of  the  owners,  to  enter  into 
contracts  of  consolidation  or  sale 
with  other  railroads,  whereby  they 
may  become  parts  of  great  systems 
of  interstate  traffic,  rather  than  re- 
main small,  isolated  lines.  To  require 
the  unanimous  vote  of  all  the  stock 
of  a  railroad  to  unite  with  another 
railroad,  or  to  sell  its  franchises  out 
to  another  railroad,  if  that  be  desir- 
able, is  to  render  this  method  of 
developing  the  interests  of  the  corpora- 
tion impracticable,  as  it  simply  pro- 
vides an  opportunity  for  a  small  num- 
ber of  the  stockholders  to  entirely 
block  the  interest  of  the  great  ma- 
jority of  the  stock  for  their  own  selfish 
purposes.  It  needs  but  little  under- 
standing of  human  nature  to  believe 
that  the  opportunist  will  be  ready 
whenever  the  opportunity  is  pre- 
sented." 

^  See  ante,  §  112  :  "Sale  of  Entire 
Corporate  Property  by  Directors." 

In  Martin  v.  Continental  Passenger 
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INTERCORPORATE    RELATIONS 


[part    II 


§  150.  Acquiescence  of  Stockholders.  — The  assent  of  the 
stockholders  of  a  railroad  company  to  the  purchase  or  sale  of 
a  railroad  should,  regularly,  be  expressed  in  the  manner  pro- 
vided in  the  statute  authorizing  the  sale;  and,  in  the  absence 
of  other  statutory  provision,  by  their  votes  at  stockholders' 
meeting.  Acquiescence,  however,  is  an  implied  sanction  of  a 
sale.*  Stockholders  who  stand  by  and  take  no  action  until 
the  rights  of  third  persons  intervene  lose  their  right  to  ques- 
tion sales  of  railroads  made  without  their  approval.^  Stock- 
holders who  participate  in  the  transaction  cannot,  after  its 
consummation,  question  its  validity,  although  their  formal 
votes  were  lacking.' 

§  151.  Rights  and  Remedies  of  Dissenting  Stockholders.  — 
It  is  well  settled  that  equity  will  restrain,  at  the  instance  of  a 
single  stockholder,  a  majority  of  the  stockholders  of  a  corpora- 
tion, acting  in  its  name,  from  entering  into  ultra  vires  or  un- 
lawful contracts.  Minority  stockholders  acting  with  due  dili- 
gence may  sue  for  an  injunction  against  the  unauthorized  sale 


R.  Co.,  14  Phila,  (Pa.)  10  (1880),  the 
Court  said  ;  "Boards  of  managers  are 
simply  the  agents  of  the  corporation 
which,  hlce  natural  persons,  is  bound 
only  by  the  acts  and  contracts  of  its 
agents,  done  within  the  scope  of  their 
authority.  The  business  of  the  direct- 
ors of  a  railway  is  to  manage  the 
business  intrusted  to  their  charge. 
To  give  it  away  or  sell  it,  or  in  any 
way  put  it  out  of  their  control,  and 
to  delegate  to  others  the  power  which 
has  been  intrusted  to  them,  is  clearly 
in  excess  of  their  authority.'* 

'  Boston,  etc.  R.  Co.  u.  New  York, 
etc.  R.  Co.,  13  R.  I.  2(;il  (1881).  See 
also  ante,  §  45:  '' A-'<scnt  of  Stock- 
holders, hfiio  vmnifcMcd.  Acquicf^ccncc 
Estoppel. ''  Also  ante,  §  116;  "De- 
fences to  Stockholders'  Actions,  Estop- 
pel." 

2  Dimpfel  v.  Ohio,  etc.  R.  Co.,  9 
Biss.  (U.  S.)  127  (1879),  (affirmed  110 
U.  S.  209  (1884)):  "In  the  second 
place,  even  if  the  right  did  not  clearly 
e.xist  by  virtue  of  the  laws  of  Ilhnois, 
after  the  lapse  of  so  long  a  time,  and 
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after  so  many  rights  and  equities 
have  been  acquired  by  different  par- 
ties under  the  action  of  the  railway 
company,  it  is  not  competent  for  the 
plaintiff,  or  the  other  stockholders 
of  the  Ohio  and  Mississippi  Railway 
Company,  any  more  than  for  the 
company  itself  to  question  the  au- 
thority under  which  the  contract  and 
mortgage  were  executed.  The  only 
power  that  could  do  that  was  the 
State  itself." 

^  AA'here  the  charter  of  a  railroad 
company  authorized  it  to  purchase 
railroads  which  might  form  a  con- 
tinuation of  its  main  line ;  and  where 
such  purchase  had  been  fully  exe- 
cuted, and  Avhere  its  validity  had 
never  been  questioned  in  a,  direct 
proceeding,  it  was  held  the  parties 
to  such  purchase  —  those  who  ac- 
quiesced in  it,  and  those  who  failed 
in  due  time,  by  some  proper  pro- 
ceeding, to  question  its  validity  — 
were  estopped  to  raise  any  question. 
Hervey  v.  Illinois  Midland  Ry.  Co., 
28  Fed.  169  (1SS4). 


CHAP.    XIIl]  CONTEACT    OF    SALE    AND    ITS    EXECUTION  §    151 

of  a  railroad  before  its  consummation,  and  for  the  cancella- 
tion of  the  contract  after  its  execution.' 

A  distinction  has  been  drawn  between  the  right  of  a  dissen- 
tient stockholder  to  restrain  an  act  ultra  vires  the  corporation 
and  an  act  ultra  vires  the  majority.  Thus,  it  has  been  declared 
that  while  a  stockholder  might  have  an  unauthorized  sale  of  a 
railroad  declared  illegal  no  relief  could  be  granted  where  the 
prescribed  majority  sanctioned  the  sale,  although  made  for 
stock  in  the  purchasing  corporation.  Judge  Jackson,  in 
Farmers  Loan,  etc.  Co.  v.  Toledo,  etc.  R.  Co.,'  said:  "  The 
sale,  being  sanctioned  by  the  requisite  majority  of  stockholders, 
and  made  by  the  corporation,  as-  provided  and  authorized  by 
the  general  law  of  the  State  under  which  the  company  was 
organized,  invested  the  purchasing  company  with  as  perfect 
a  title  to  the  property  and  franchises  as  was  vested  in  or  held 
by  the  vendor  corporation,  and  operated  to  make  the  purchas- 
ing corporation  the  legal  successor  of  the  vendor  corporation. 
It  would  be  paradoxical  to  hold  that  such  a  sale  was  valid  as 
to  the  corporation,  and  invalid  as  to  one  of  its  stockholders 
who  objected  thereto,  and  whose  assent  was  not  necessarj'  to 
give  validity  to  the  transaction.  It  would  be  equally  incon- 
sistent to  hold  that  such  a  sale,  made  under  and  in  pursuance 
of  statutory  authority  in  force  at  the  organization  of  the  cor- 
poration and  at  the  date  of  the  transaction,  should  be  treated 
as  only  binding  upon  the  corporation  and  the  stockholders 
assenting  thereto,  and  invalid  as  to  a  dissenting  shareholder 
whose  consent  was  not  a  prerequisite  to  its  validity." 

The  distinction  is'  not  well  taken.  The  opinion  assumes 
too  much.'     A  sale  authorized  by  the  requisite  majority  of  the 

1  See  ante,  §  46  :  "Rights  and  Reme-  etc.  R.  Co.,  54  Fed.  767  (1893).      See 

dies  of  Dissenting  Stockholders*'  (con-  also  Young  v.  Toledo,  etc.  R.  Co.,  76 

solidation);    ante,   §   114:    '•Remedies  Mich.  485  (1889),  (43  N.  W.  Rep.  632) 

of  Dissenting  Stockholders "    (sales   of  —  another    case    arising    out    of    the 

property).  same  transactions. 

For  extended  examination  of  the  ^  In  the  case  referred  to  (Farmers 
rights  and  remedies  of  dissenting  Loan,  etc.  Co.  v.  Toledo,  etc.  R.  Co., 
stockholders  in  the  case  of  the  sale  of  54  Fed.  775  (1893)),  Judge  Taft  said  : 
street  railway  properties,  see  Tanner  "Under  the  statute  of  Michigan  per- 
il. Lindell  R.  Co.,  180  Mo.  1  (1904),  mitting  the  sale  of  an  uncompleted 
(79  S.  W.  Rep.  155).  railroad  by  its  stockholders  to  another 

^  Farmers  Loan,  etc.  Co.  v.  Toledo,  road,  the  words  of  which  are  quoted 
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§  151 


INTERCORPORATE   RELATIONS 


[part  II 


stockholders,  according  to  the  statute,  does  bind  the  minor- 
ity. But  an  exchange  of  propert}^  for  stock  is  not  a  sale.  The 
prescribed  majority  have  no  more  power,  under  a  statute 
authorizing  a  sale,  to  make  an  exchange,  than  they  have  to 
make  a  donation.  A  transfer  of  property  for  stock  may  he 
ultra  vires  of  the  corporation.  It  is  ultra  vires  of  the  majority, 
and  may  be  restrained  at  the  suit  of  any  stockholder.^ 


in  the  foregoing  opinion,  there  is  no 
power  in  two-thirds  in  interest  of  the 
stockholders  to  bind  one-third  to  a 
sale  for  any  consideration  but  money 
or  money  credit.  AVe  have  already 
held  in  this  court,  in  the  case  of 
Perin  v.  Megibben,  53  Fed.  Rep.  86 
(1S92),  that  a  statutory  power  to  sell 
does  not  include  a  power  to  exchange 
for  shares  of  stock  in  a  corporation. 
Nor  do  I  understand  the  Supreme 
Court  of  Michigan  to  hold,  in  the 
case  of  ^'oung  i*.  Railroad  Co.,  76 
Mich.  485  (1889),  (43  N.  W.  Rep.  632), 
that  it  is  within  the  power  of  two- 
thirds  of  the  stockholders,  under  this 
statute,  to  bind  a  minority  to  a  sale 
for  anything  but  money." 

Judge  Hammond  said  (p.  77S)  ;  "I 
do  not  think  that  any  corporation  can 
go  out  of  business,  and  sell  its  proper- 
ties and  franchises  in  entirety  (out- 
side of  sales  made  in  the  ordinary 
course  of  business),  and  bind  a  mi- 
nority of  the  stockholders,  by  the 
wdl  of  the  majority,  to  such  a  sale, 
upon  any  principle  of  the  public  wel- 
fare or  like  consideration;  certainly, 
not  to  compel  the  minority,  on  such  a 
sale,  to  take  chips  and  whetstones  for 
their  shares  of  stock,  —  that  is  to  say, 
anything  else  than  money." 

Tlie  decision  in  the  ease,  however, 
finally  turned  upon  other  grounds. 

^  Judge  Taft  also  said,  following  the 
extract  from  his  opinion  in  the  last 
note:  **There  is  no  doubt  whatever 
of  the  proposition  urged  in  the  fore- 


going opinion,  —  that  a  minority 
stockholder  is  bound  by  the  acts  of 
the  majority  so  long  as  that  majority 
arts  within  its  charter  powers,  — nor 
is  there  any  doubt  that  neither  the 
majority  nor  the  entire  body  of  stock- 
holders of  the  corporation  can  do  a 
corporate  act  which  its  charter  for- 
bids ;  but  there  are  corj^orate  acts 
which  are  not  within  the  charter 
power  of  the  majority  of  the  stock- 
holders, and  yet  which  are  not  be- 
yond the  power  of  the  corporation. 
There  are  acts  of  the  corporation, 
which  the  State,  as  the  grantor  of  the 
corporate  francliise,  has  no  interest 
to  invalidate,  provided  all  the  stock- 
holders consent  thereto.  There  are 
acts  which,  if  done  by  a.  majority, 
only  infringe  upon  the  charter  rights 
of  the  minority.  In  tliis  case  the 
pow^er  to  sell  for  money  was  conferred 
by  statute  upon  two-thirds  of  the 
stockholders  of  the  uncompleted  road. 
The  sale  could  not  be  for  stock  in  an- 
other company,  against  the  objection 
of  the  minority  stockholders.  No 
such  power  was  \'esteil  by  the  statute 
in  the  two-thirds  majority.  If,  how- 
ever, tlie  minority  consent  eel,  the 
State,  the  grantor  of  the  corporate 
franchise,  had  no  interest  in  object- 
ing to  tlie  transaction  as  beyond  the 
corporate  power  of  the  company." 
See  also  aiHe,  §  114:  "Remedies  of 
Dissenting  Stockholders  in  Case  of  In- 
valid and  Unfair  Sales."- 
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CHAPTER    XIV 


EFFECT  OF  EXECUTION  OF  CONTRACT  OF  SALE 

I.     Rights  and  Liabilities  of  Vendor  Corporation 

§  152.     Sale  of  Railroad  and  Franchises  does  not  terminate  Corporate  Exist- 
ence. 
§  153.     Rights  of  Vendor  Corporation  after  Authorized  Sale. 
§  154.     Liabilities  of  Vendor  Corporation  in  Case  of  Authorized  Sale. 
§  155.     Liabilities  of  Vendor  Corporation  in  Case  of  Unauthorized  Sale. 
§  156.     Quo  Warranto  and  other  Proceedings  against  Vendor  Corporation. 

II.     Rights  and  Liabilities  of  Vendee  Corporation 

§  157.     Essential  Franchises  pass  upon  Sale  of  Railroad. 

§  158.     Rights  and  Powers  of  Vendee  Corporation  —  In  General. 

§  159.      Right  of  Eminent  Domain. 

§  160.     Exemptions  from  Taxation. 

§  161.     Right  to  fix  Rates  of  Fare.     Chartered  Rates. 

§  162.  Obligations  of  Vendee  Corporation  in  Respect  of  Public  Duties  of  Ven- 
dor. 

§  163.  Vendee  Corporation  not  liable  upon  Obligations  of  Vendor  unless 
assumed  or  imposed  by  Law. 

§  164.     Status  of  Foreign  Vendee  Corporation. 

I.    Rights   and   Liahilities  of    Vendor   Corporation 

§  152.  Sale  of  Railroad  and  Franchises  does  not  terminate 
Corporate  Existence.  —  The  sale  of  all  the  property  of  a  cor- 
poration does  not  work  its  dissolution.*  The  sale  by  a  rail- 
road company  of  its  road  and  franchises,  while  disabling  it 
from  the  performance  of  the  functions  for  which  it  was  cre- 
ated, does  not  terminate  its  corporate  existence.^     Its  dissolu- 

^  See  ante,   §   117:    "Effect  of  Sale  Delaware:    Higgins  v.   Downward, 

of  Eyitire  Corporate  Property."  8  Houst.  227  (1888),  (32  Atl.  Rep.  133, 

2  United  States:    United   States  v.  40  Am.  St.  Rep.  141). 

Little  Miami,  etc.  R.  Co.,  1  Fed.  700  Illinois:   Brufett  v.  Great  Western 

(1880)  ;  Swan  Land,  etc.  Co.  -u.  Frank,  R.  Co.,  25  111.  353  (1861)  ;   Reichwald 

39  Fed.  456  (1889).  v.  Commercial  Hotel  Co.,  106  111.  439 

Alabama:    Davis  v.  Memphis,  etc.  (1883). 

R.  Co.,  87  Ala.  633  (1888),  (6  So.  Rep.  Indiana:    DeCamp  v.  Alward,   52 

140).  Ind.  468  (1876). 

Connecticut:  Saugutuck  Bridge  Co.  Iowa:    Muscatine  Western  R.  Co. 

V.  Town  of  Westport,  39  Conn.  337  v.  Horton,  38  Iowa,  33  (1873). 

(1872).  Massachusetts  :    Richardson  v.  Sib- 
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tion  can  be  accomplished  only  by  the  surrender,  forfeiture  or 
repeal  of  its  charter. 

A  sale,  however,  in  pursuance  of  a  statute  authorizing  a 
railroad  company  to  sell  its  franchises,  including  the  franchise 
to  be  a  corporation,  is,  in  effect,  a  surrender  of  the  charter.' 
Statutes  may  also  expressly  provide  that  a  sale  of  all  its  prop- 
erty shall  constitute  a  dissolution  of  a  corporation.^  But, 
under  such  a  statute,  an  illegal  or  fraudulent  sale  will  not 
effect  a  dissolution.^ 

§  153.  Rights  of  Vendor  Corporation  after  Authorized  Sale.  — 
As  the  sale  of  the  railroad  and  franchises  of  a  railroad  com- 
pany does  not  ipso  facto  terminate  its  corporate  existence,  the 
corporation  necessarily  retains  the  formal  powers  essential  to 
a  nominal  existence,  to  the  winding  up  of  its  affairs  and  to  the 
performance  of  its  continuing  public  duties.  It  also  retains 
any  property  and  rights  not  included  in  the  deed  of  conveyance, 
or  of  which  the  statute  does  not  authorize  the  sale.  Thus, 
for  example,  it  has  been  held  that  power  to  sell  a  railroad 
does  not  authorize  the  sale  of  subscriptions  to  the  stock  of  the 
vendor  company.* 


ley,  11  Allen  (Mass.),  67  (1865),  (87 
Am.  Dec.  700). 

Missouri:  Heath  v.  Missouri,  etc. 
R.  Co.,  83  Mo.  617  (1884). 

New  Jersey :  Sewell  v.  East  Cape 
May  Beach  Co.,  50  N.  J.  Eq.  717 
(1892),  (25  Atl.  Rep.  929). 

New  York :  Troy,  etc.  R.  Co.  v. 
Kerr,  17  Barb.  581  (185-t). 

Texas:  Gulf,  etc.  R.  Co.  v.  Newell, 
73  Tex.  334  (1889),  (11  S.  W.  Rep. 
342,  15  Am.  St,  Rep.  788). 

1  Snell  V.  City  of  Chicago,  133  111. 
413  (1890),  (24  N.  E.  Rep.  532,  8  L. 
R.  A.  858) ;  Rogersville,  etc.  R.  Co.  v. 
Kyle,  9  Lea  (Tenn.),  691  (1882); 
Reynolds  v.  Cridge,  11  Pa.  Co.  Ct.  Rep. 
306  (1802). 

2  Under  Pennsylvania  statute  of 
1901  (Laws  1901,  p.  53,  Act  No.  20), 
upon  filing  copy  of  agreement  in  office 
of  secretary  of  the  Commonwealth,  cor- 
porate existence  of  -v-endor  terminates. 

3  White  Mountains  R.  Co.  v.  White 
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Mountains  R.  Co.,  50  N.  H.  50 
(1870). 

*  In  Railroad  Co.  v.  Hinsdale,  45 
Ohio  St.  556  (1888),  (15  N.  E.  Rep. 
665),  where  a  person  subscribed  for 
stock  in  a  railroad  company  —  sub- 
scription payable  when  road  was  com- 
pleted —  and  the  company  sold  its 
uncompleted  road  to  another  corpora- 
tion which  completed  the  construc- 
tion, it  was  field  that  the  Ohio  statutes 
(Bates'  Anno.  Stat.  3300  and  3409) 
authorizing  sales  of  railroads  did  not 
confer  authority  to  sell  stock  sub- 
scriptions; that  no  ownership  in  the 
subscription  passed  to  the  purchaser 
of  the  railroad,  and  that  such  piu'- 
chaser  could  not  fulfil  the  condition 
precedent  to  the  payment  of  the  sub- 
scription by  completing  the  road. 

Compare  Armstrong  v.  Karschner, 
47  Ohio  St.  276  (1890),  (24  N.  E.  Rep. 
897),  where  it  was  held  that  a  statute 
authorizing  the  sale  of  a  railroad,  in 
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§  154.  Liabilities  of  Vendor  Corporation  in  Case  of  Authorized 
Sale.  —  It  has  been  held  that  the  obligations  of  a  railroad 
company  to  the  public  can  only  be  discharged  by  a  sale  of  its 
franchises  to  another  company  under  a  legislative  enactment 
authorizing  the  sale  and  exempting  the  vendor  from  liability; 
that  legislative  consent  is  not  sufficient  —  a  legislative  release 
is  necessary.  Upon  this  doctrine,  the  Supreme  Court  of  Ne- 
braska held  a  vendor  corporation,  after  an  authorized  sale, 
liable  for  the  torts  of  the  vendee  in  the  operation  of  the  road.' 

Public  policy  is  declared  to  be  the  basis  of  the  doctrine,  and 
it  may  well  be  that,  unless  exempted,  a  vendor  corporation 
remains  liable  upon  its  primary  obligations  to  the  State.  But 
when  the  legislature  has  authorized  a  sale,  and  thereby  mani- 
fested the  policy  of  the  State  that  the  railroad  should  be  owned 
and  operated  by  the  vendee,  neither  principle  nor  policy  re- 
quires that  the  vendor  should  be  held  responsible  for  the  opera- 
tion of  the  road  of  another  by  persons  with  whom  it  has  no 
connection  and  over  whom  it  can  exercise  no  control.^ 

§  155.  Liabilities  of  Vendor  Corporation  in  Case  of  Unauthor- 
ized Sale.  —  Whatever  question  there  may  be  as  to  the  lia- 
bility of  a  vendor  corporation  in  case  of  an  authorized  sale,  it 
is  indisputable  that  it  remains  liable  for  the  torts  of  the  vendee 
in  case  of  an  unauthorized  sale. 

A  railroad  company   cannot  absolve  itself  from   continued 

force  at  the  time  of  a  stock  subscrip-  End,  etc.  R.  Co.  -u.  Cameron,   i  Mo. 

tion,  becomes  a  part  of  the  contract  App.  41-1  (1877). 

of  subscription,   and  that  a  sale   by  '  Cholette  v.  Omaha,  etc.  R.  Co.,  26 

the  company  of  a  part  of  its  road  does  Neb.  159  (1889),  (41  N.  W.  Rep.  1106, 

not    release    a    subscriber.     Compare  4  L.  R,  A.   135).     See  also  Acker  v. 

also  Hays  v.  Ottawa,  etc.  R.  Co.,  61  Alexandria,   etc.   R.  Co.,  84  Va.   648 

111.  422  (1871).  (1888),  (5  S.  E.  Rep.  688) ;    Naglee  v. 

A    sale    by    a    corporation    of    its  Alexandria,   etc.   R.   Co.,   83  Va.   707 

property  and  franchises  does  not  carry  (1887),  (3  S.  E.  Rep.  369,  5  Am.  St. 

with  it  stock  in  its  treasury  which  it  Rep.  308). 

has  bought  in  and  has  not  re-issued.  '  Pennison  v.  Chicago,  etc.  R.  Co., 

Tulare  Irr.  Dist.  ■!..  Kaweah  Canal,  etc.  93  Wis.  344  (1896),  (67  N.  W.  Rep, 

Co.  (1896,  Cal.),  44  Pac.  Rep.  662.  702). 

One  railroad  corporation,  ha\dng  For  full  consideration  of  this  ques- 
merely  bought  the  road-bed  of  an-  tion  with  reference  to  the  liability  of 
other,  with  intent  to  complete  the  a  Zessorcorporation  see  posi,  ch.  XIX. ; 
road,  has  no  right  to  purchase  the  "Rights  and  Liabilities  of  Lessor  Car- 
vendor's  stock  subscriptions  and  en-  poration." 
force  them  against  subscribers.    West 
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liability  for  negligence  by  transferring  its  franchises  to  another 
company  in  the  absence  of  a  statute  sanctioning  the  sale.' 

§  156.  Quo  "Warranto  and  Other  Proceedings  against  Vendor 
Corporation.  —  An  attempt  by  a  railroad  company  to  sell  its 
railroad  and  franchises  may  furnish  ground  for  the  forfeiture 
of  its  charter  in  quo  warranto  proceedings.^ 

Especially  is  this  true  where  a  corporation,  in  transferring 
its  property  and  franchises,  acts  not  only  without  authority 
but  in  direct  violation  of  a  constitutional  provision  against  a 
sale  to  a  competing  company,  and  persists  in  the  non-user  of 
its  franchises.' 

Of  the  power  of  the  State  to  reach  a  foreign  corporation  — • 
party  to  such  an  unlawful  contract  —  the  Supreme  Court  of 
Texas,  in  East  Line,  etc.  R.  Co.  v.  State,*  said:  "  The  courts 
of  this  State  would  have  no  power  to  declare  a  forfeiture  of 
the  charter  of  that  corporation  granted  by  the  laws  of  the 
State  where  it  was  created,  but  would  have  power  to  withdraw 
tTie  franchise  here  granted,  whenever  the  facts  justified  it,  and, 
by  injunction  or  otherwise,  to  prevent  its  carrying  on  business 
in  this  State  in  violation  of  its  laws.  They  would  also  have 
power  to  place  property  controlled  by  it  and  situated  in  this 
State  in  the  hands  of  a  receiver,  and  to  adjust  the  rights  of 
such  persons  as  might  be  shown  to  have  valid  claims  against 
it,  or  even  to  avoid  a  valid  incorporation  in  this  State  by  those 
interested  in  property  acquired  by  it  in  an  unlawful  manner." 

II.    Rights  and  LiahiJitics  of  Vendee  Corporation 

§  157.    Essential  Franchises  pass  upon  Sale  of   Railroad.  — - 

A  grant  of  authority  to  sell  a  railroad,  without  expressly  includ- 
ing its  franchises,  embraces  by  implication  the  right  to  transfer 
those  franchises  which  are  essential  to  the  maintenance  and 

'  East  Line,  etc.  R.  Co.  v.  Rushing,  forfeiture  of  its  charter  see  State  v. 

69  Tex.  306  (1887),  (6  S.  AV.  Rep.  S34).  Pawtnxet  Turnpike  Co.,  8  R.  I.  521 

See  also  post,  tli.  XIX.  :    "Rights  and  (1867),  (94  Am.  Dec.  123). 
LiabUities  of  Lr^mr  Corporation."  •*  East  Line,  etc.  R.  Co.  v.  State,  75 

2  State  V.  Minnesota  Central  R.  Co.,  Tex.  434  (1889),  (12  S.  W.  Rep.  690). 
36  Minn.  246  (1886),  (30  N.  W.  Rep.  *  East  Line,  etc.  R.  Co.  v.  State,  75 

816).     That  a,  sale  of  its  road  by  a  Tex.    451    (1889),    (12    S.    ^\ .    Rep. 

turnpike  company  is  a  ground  for  the  690). 
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operation  of  the  railroad.  A  sale  of  a  railroad,  under  statu- 
tory authority,  carries  with  it  the  ordinary  franchises  necessary 
for  the  use  of  the  railroad  property  and  without  which  it  would 
be  useless.' 

§  158.  Rights  and  Powers  of  Vendee  Corporation  —  In 
General.  —  A  grant  to  a  railroad  company  of  power  to  sell  its 
property  and  franchises,  without  limitation,  authorizes  the 
sale  of  all  its  property  and  franchises,^  except  the  franchise 
of  corporate  existence.'  The  vendee  corporation,  under  a  sale 
in  pursuance  of  such  authority,  may  enjoy  the  property  and 
exercise  the  franchises  as  freely  as  if  directly  granted  to  it. 

Statutes  authorizing  the  sale  of  a  railroad  and  franchises 
sometimes  define  the  status  of  the  vendee  corporation  and 
designate  the  rights  and  franchises  acquired  by  the  purchase.^ 


^  United  States:  New  Orleans,  etc. 
R.  Co.  V.  Delamore,  114  U.  S.  501 
(1884),  (5  Sup.  Ct.  Rep.  1009); 
Branch  v.  Jesup,  106  U.  S.  468  (1883), 
(1  Sup.  Ct.  Rep.  495).  Contra  PuUan 
V.  Cincinnati,  etc.  R.  Co.,  4  Biss. 
(U.  S.)  35  (1865). 

Alabama:  Meyer  u.  Johnston,  53 
Ala.  237  (1875). 

Massachusetts :  East  Boston 
Freight  R.  Co.  v.  Eastern  R.  Co.,  13 
AUen,  422  (1866). 

Pennsylvania :  Gloninger  v.  Pitts- 
burgh, etc.  R.  Co.,  139  Pa.  St.  13 
(1891),  (21  Atl.  Rep.  211). 

Texas :  Compare  Missouri  Pac.  R. 
Co.  V.  Owens,  1  Texas  App.  Civ.  Cas. 
§  385  (1883). 

Wisconsin:  Pierce  v.  Milwaukee, 
etc.  R.  Co.,  24  Wis.  551  (1869),  (1 
Am.  Rep.  203). 

England:  County  of  Gloucester 
Bank  v.  Rudry  Merthyr,  etc.  Co.,  L.  R. 
1  Ch.  629  (1895). 

2  Pierce  v.  Milwaukee,  etc.  R.  Co., 
24  Wis.  551  (1869),  (1  Am,  Rep.  203). 
See  also  Sioux  City  Terminal  R.  etc. 
Co.  V.  Trust  Co.  of  North  America,  82 
Fed.  124  (1897) ;  Threadgill  v.  Pum- 
phrey,  87  Tex.  573  (1895),  (30  S.  W. 
Rep.  356). 

'See  ante,  §  132:   "Transferability 


of  Franchise  of  Corporate  Exist- 
ence.^* 

*  In  Indiana  a  purchasing  company 
may  mortgage  franchises  acquired  and 
issue  new  stock  and  bonds.  (Burns* 
R.  S.  1901,  §  5215.) 

In  Nebraska  the  purchasing  com- 
pany is  vested  with  all  tlie  property 
and  franchises  of  the  vendor,  and  may 
receive  municipal  aid,  etc.  (Comp. 
Stat.  1901,  §  4018.)  Foreign  purchas- 
ing companies  have  all  the  powers  and 
rights  of  domestic  railroad  companies 
(lb.  §  4024). 

In  Nevada  foreign  purchasing  com- 
panies may  hold  and  exercise  fran- 
chises to  the  same  extent  as  if  domestic 
corporations  (Sess.  Laws  1901,  p.  51). 

In  Ohio  the  purchasing  company 
acquires  all  the  rights,  privileges  and 
easements  of  the  vendor  (Bates'  Anno. 
Stat.  (1787-1902)  §§  3300,  3384  (d), 
3409). 

In  Pennsylvania  aU  rights,  property 
and  franchises  of  vendor  vest  in  ac- 
quiring corporation  (Laws  1901,  p.  53, 
Act  No.  20).  This  statute  is  of 
limited  appUcation. 

In  Utah  the  purchasing  company 
is  vested  with  all  the  rights  and  fran- 
chises of  the  vendor  and  of  domestic 
corporations  generally;    may  extend 
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§  159.  Right  of  Eminent  Domain.  — Probably  the  right  of 
eminent  domain  would  not  pass  by  implication,  as  an  essential 
franchise,  under  a  transfer  which  included  in  terms  only  a 
railroad.'^  But  when  the  conveyance,  in  pursuance  of  statu- 
tory authority,  embraces  a  railroad  &nd  franchises,  the  right  of 
eminent  domain  passes,  with  other  franchises,  to  the  purchas- 
ing corporation.^  Thus,  a  purchaser  who  acquires  the  prop- 
erty of  a  railroad  company  and  "  all  its  contracts,  franchises, 
rights,  privileges  and  immunities,"  acquires  the  right  of  emi- 
nent domain.^ 

Where,  however,  a  railroad  is  sold  in  sections  to  different 
purchasers,  the  right  of  eminent  domain  belonging  to  the 
vendor  corporation  is  not  parcelled  out.*  A  purchasing  cor- 
poration does  not  succeed  to  a  right  of  eminent  domain  of 
a  peculiar  nature  granted  to  a  vendor  corporation  by  special 
statute.^ 

A  purchasing  corporation  does  not  acquire  the  right  to 
prosecute  condemnation  proceedings,  pending  at  the  time  of 
the   purchase." 

§  160.  Exemptions  from  Taxation.  —  An  exemption  from 
taxation  is  a  personal  privilege  of  the  corporation  to  which 
it  is  granted.  It  cannot  be  transferred,  unless  the  legisla- 
ture, in  authorizing  a  sale,  uses  apt  words  to  describe  the 
exemption,     as     distinguished    from     other     privileges,     and 

its  lines;    may  lease  or  purchase  con-  etc,  Co.,  39  La.  Ann.  427  (1887),  (2  So. 

neoting  lines;    may  issue  bonds  and  Rep.  69,  4  Am.  St.  Rep,  265). 
mortgage  property,  etc.   (Laws  1901,  In  Arkansas  (S,   &  H.   Dig.   1894, 

ch.  26,  p.  21,  §  4).  §    6342),    Nevada    (Sess.    Laws    1901, 

In  W isconsin  the  purchasing  com-  p,  51)   and  Ohio  (Bates'  Anno.  Stat, 

pany  talces  all  the  rights,   privileges  (1787-1902),  §  3300),  Wyo?ning  (R,  S. 

and  immunities  of  the  vendor  (Stat.  1899,  §  3206),  it  is  provided  by  statute 

1888,    §    1833,   as  amended  by  Laws  that    a   purchasing   corporation   shall 

1899,  ch.  191).  acquire    the    right    of    eminent     do- 

^  In   Mayor   of  Worcester   v.   Nor-  main, 
wich,    etc.    R.    Co.,     109    Mass.     103  ^  North    Carolina,    etc.    R.    Co.    v. 

(1871),  it  was  held  that  authority  to  Carolina  Central  R.  Co.,  83  N.  C.  489 

lease  a  railroad  would  not  confer,  by  (1880). 

implication,  the  right  of  eminent  do-  *  State  V.  Morgan,  28  La.  Ann.  482 

main  upon  the  lessee.     Compare  New  (1876). 

Orleans,  etc.  R.  Co.  v.  Delamore,  114  ^  Little     Rock,     etc.     R.     Co.     v. 

U.   S.   501    (1885),    (5   Sup.   Ct.   Rep.  McGehee,  41  Ark.  202  (1883). 
1009) .  »  Mahoney  v.  Spring  Valley  Water 

''Lawrence  v.  Morgan's  Louisiana,  Co.,  52  Cal.  159  (1877). 
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the  legislative  intention  that  it  should  pass  is  clearly  ap- 
parent.' 

In  Memphis,  etc.  R.  Co.  v.  Commissioners  ^  Mr.  Justice 
Matthews  said:  "  Exemption  from  taxation  must  be  construed 
to  have  been  the  personal  privilege  of  the  very  corporation 
specifically  referred  to,  and  to  have  perished  with  that,  unless 
the  express  and  clear  intention  of  the  law  requires  the  exemp- 
tion to  pass  as  a  continuing  franchise  to  a  successor.  This 
salutary  rule  of  interpretation  being  founded  upon  an  obvious 
public  policy  which  regards  such  exemptions  as  in  derogation 
of  the  sovereign  authority  and  of  common  right,  and  therefore 
not  to  be  extended  beyond  the  exact  and  express  requirement 
of  the  grants,  is  construed  strictissimi  juris." 

In  the  application  of  this  rule  the  words  "rights,"  "fran- 
chises "  and  "privileges"  have  been  held  not  to  include  an 
exemption  from  taxation; '  while  the  contrary  has  been  held 
with  reference  to  the  word  "immunities."  * 


^  United  States :  Yazoo,  etc.  R.  Co. 
V.  Adams,  180  U.  S.  22  (1901),  (21 
Sup.  Ct.  Rep.  240) ;  Phoenix  Fire,  etc. 
Ins.  Co.  V.  Tennessee,  161  XJ.  S.  174 
(1896),  (16  Sup.  Ct.  Rep.  471);  Wil- 
mington, etc.  R.  Co.  V.  Alsbroolc,  146 
U.  S.  279  (1892),  (13  Sup.  Ct.  Rep. 
72) ;  Picard  v.  East  Tennessee,  etc. 
R.  Co.,  130  U.  S.  637  (1889),  (9  Sup. 
Ct.  Rep.  640) ;  Chesapeake,  etc.  R. 
Co.  V.  Miller,  114  U.  S.  176  (1885),  (5 
Sup.  Ct.  Rep.  813) ;  Memphis,  etc. 
R.  Co.  J'.  Commissioners,  112  U.  S. 
609  (1884),  (5  Sup.  Ct.  Rep.  299); 
Railroad  Co.  v.  Palmes,  109  U.  S.  244 
(1883),  (3  Sup.  Ct.  Rep.  193);  East 
Tennessee,  etc.  R.  Co.  v.  Hamblin  Co., 
102  U.  S.  273  (1880) ;  Railroad  Co.  v. 
Gaines,  97  U.  S.  697  (1878)  ;  Morgan 
V.  Louisiana,  93  XJ.  S.  217  (1876). 

Arkansas:  Arkansas  Midland  R. 
Co.  V.  Berry,  44  Ark.  17  (1884). 

Kentucky :  Evansville,  etc.  R.  Co. 
V.  Commonwealth,  9  Bush,  438  (1872)  ; 


*  Phcenix  Ins.  Co.  v.  Tennessee,  161 
U.  S.  177  (1896),  (16  Sup.  Ct.  Rep. 
471)  ;  Louisville,  etc.  R.  Co.  v.  Palmes, 


Commonwealth  v.  Nashville,  etc.  R. 
Co.,  93  Ky.  430  (1892),  (20  S.  W.  Rep. 
383). 

Minnesota:  Contra,  St.  Paul,  etc. 
R.  Co.  V.  Parcher,  14  Minn.  297 
(1869). 

Missouri:  State  v.  Chicago,  etc.  R. 
Co.,  89  Mo.  523  (1886),  (14  S.  W.  Rep. 
522). 

New  Jersey :  Assessors  v.  Morris, 
etc.  R.  Co.,  49  N.  J.  L.  193  (1886),  (7 
Atl.  Rep.  826). 

South  Carolina:  Contra,  Hand  v. 
Savannah,  etc.  R.  Co.,  17  S.  C.  280 
(1881). 

Tennessee :  Wilson  v.  Gaines,  9 
Baxt.  546  (1877),  {affirmed  103  U.  S. 
417),  (1880). 

See  also  ante,  §  72  :  "Exemptions 
from  Taxation'*  (consolidation). 

2  Memphis,  etc.  R.  Co.  v.  Commis- 
sioners, 112  U.  S.  609  (1884),  (5  Sup. 
Ct.  Rep.  299). 

^  The    decisions    of    the    Supreme 


109  V.  S.  252  (1883),  (3  Sup.  Ct.  Rep. 
193)  ;  Trask  v.  Maguire,  18  Wall. 
(U.  S.)   391   (1873)  ;    Nichols  v.  New 
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§  161.    Right  to  fix  Rates  of  Fare.     Chartered  Rates,  —  It  has 

beeu  held  that  the  rates  prescribed  in  the  charter  of  a  railroad 
company  for  transportation  upon  its  railroad  follow  the  prop- 
erty when  sold,  and  attach  to  its  operation  by  a  purchasing 


Court  of  the  United  States  are  irrec- 
oncilable. 

In  Railroad  Co.  v.  Gaines,  97  U.  S. 
697  (1878),  it  was  held  that  an  exemp- 
tion from  taxation  "was  not  carried  by 
the  use  of  the  words  "rights,  powers 
and  privileges/*  In  Keokuk,  etc.  R. 
Co.  V.  Missouri,  152  U.  S.  301  (1894), 
(14  Sup.  Ct.  Rep.  592),  it  was  doubted 
whether,  under  the  name  "franchises 
and  privileges/'  an  exemption  would 
pass.  In  Chesapeake,  etc.  R.  Co.  v. 
Miller,  114  U.  S.  176  (1885),  (5  Sup. 
Ct.  Rep.  813),  it  was  decided  that  an 
exemption  did  not  pass  to  the  pur- 
chaser by  the  use  of  the  words  "fran- 
chises, rights  and  privileges."  In 
Morgan  v.  Louisiana,  93  U.  S.  217 
(1876),  it  was  held  that  the  words 
' '  franchises,  rights  and  privileges ' '  did 
not,  necessarily,  include  an  exemption 
from,  taxation.  See  also  Phoenix,  etc. 
Ins.  Co.  V.  Tennessee,  161  U.  S.  182 
(1896),  (16  Sup.  Ct.  Rep.  471);  AVil- 
m^ington,  etc.  R.  Co.  v.  Alsbrook,  146 
U.  S.  279  (1892),  (13  Sup.  Ct.  Rep. 
72).  Also  Evansville,  etc.  R.  Co.  v. 
Commonwealth,  9  Bush  (Ky.),  438 
(1892).  On  the  other  hand,  in  Hum- 
phrey V.  Pegucy,  16  AA'all.  (U.  S.)  24 
(1872),  the  Supreme  Court  held  the 
words,  "all  the  rights,  powers  and 
privileges,"  to  include  an  exemption 
from  taxation.  Again  in  Tennessee  v. 
Whitworth,  117  U.  S.  139  (1886),  (6 
Sup.  Ct.  Rep.  649),  it  was  said  that 
the  same  words  included  the  right  of 
exemption.  Chief  Justice  "Waite,  in 
his  opinion,  said  (p.  146):  "As  has 
already  been  seen,  the  word  'privi- 
lege,' in   its  ordinary  meaning,  when 


used  in  this  connection,  includes  an 
exemption  from  taxation."  See  also 
Atlantic,  etc.  R.  Co.  v.  Allen,  15  Fla. 
637  (1876) ;  Louisville,  etc.  R.  Co.  v. 
Gaines,  3  Fed.  266  (1880). 

While  the  opinions  cannot  be  recon- 
ciled the  conclusion  to  be  drawn  from 
the  later  decisions  of  the  Supreme 
Court  of  the  United  States  is  that 
there  must  be  other  language  than 
the  words  "rights,"  "franchises"  and 
"pri^'ileges"  or  other  provisions  suffi- 
cient to  remove  all  doubt  as  to  the 
legislative  intention  before  the  trans- 
fer of  an  exemption  from  taxation  can 
take  place. 

Gulf,  etc.  R.  Co.  V.  Hewes,  183  U.  S. 
66  (1901),  (22  Sup.  Ct.  Rep.  26). 
Phcenix  Ins.  Co.  v.  Tennessee,  161 
U.  S.  182  (1896),  (16  Sup.  Ct.  Rep. 
471)  ;  Wilmington,  etc.  R.  Co.  v.  Als- 
brook, 146  U.  S.  279  (1892),  (13  Sup. 
Ct.  Rep.  72) ;  Picard  v.  East  Tennessee, 
etc.  R.  Co.,  130  U.  S.  637  (1889),  (9 
Sup.  Ct.  Rep.  640). 

And  any  question  as  to  the  posi- 
tion of  the  Supreme  Court  has  now 
been  definitely  settled  by  the  yery 
recent  decision  in  Rochester  Railway 
Co.  V.  City  of  Rochester,  205  U.  S. 
236  (1907),  (27  Sup.  Ct.  Rep.  469), 
where  Mr.  Justice  Moody  said:  "We 
think  it  now  the  rule,  not'W'ithstand- 
ing  earlier  decisions  and  dicta  to  the 
contrary,  that  a.  statute  authorizing 
or  directing  the  grant  or  transfer  of 
the  '  pri^aleges'  of  a  corporation, 
which  enjoys  immunity  from  taxa- 
tion or  regulation,  should  not  be  inter- 
preted as  including  that  immu- 
nity." 


Haven,  etc.  R.  Co.,  42  Conn.  103 
(1875) ;  Commonwealth  v.  Owens- 
boro,  etc.  R.  Co.,  81  Ky.  572  (1884) ; 
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State  z'.  Nashville,  etc.  R.  Co.,  12  Lea 
(Tenn.),  583  (1883). 


CHAP.    XIV]     EFFECT   OF   EXECUTION   OF   CONTRACT   OF    SALE  §    162 

company.^  Thus  in  Campbell  v.  Marietta,  etc.  R.  Co.,''  the 
Supreme  Court  of  Ohio  said:  "  It  must  be  inferred  that  the 
legislature  intended  the  purchasing  company  to  succeed  to 
the  powers  and  privileges  of  the  vending  company,  and  to  none 
other.  .  .  .  The  intrinsic  as  well  as  the  market  value  of  such 
property  as  a  railroad  largely  depends  upon  the  rates  which 
may  be  charged  for  transportation  thereon.  Now,  if  the 
chartered  rates  follow  the  property,  the  contracting  parties 
stand  on  perfect  equahty,  but  if  the  value,  or,  in  other  words, 
the  inducement  to  contract,  depends  upon  the  chartered  privi- 
lege of  the  purchaser,  the  equality  is  not  preserved,  and  espe- 
cially would  different  companies  with  different  charters  occupy 
unequal  grounds  as  bidders  for  and  purchasers  of  such  prop- 
erty." 

This  decision  is  too  broad.  It  may  be  that  restrictions  and 
limitations  upon  rates  of  fare  presumptively  attach  as  burdens 
to  railroads  when  sold;  but  the  converse  of  the  proposition  is 
not  true  that  the  chartered  rates  so  follow  the  property  as 
■privileges.  In  the  absence  of  an  express  statutory  direction, 
the  right  to  fix  and  determine  rates  of  fare,  or  to  charge  a 
greater  rate  then  permitted  by  general  laws,  does  not  accom- 
pany a  railroad  in  its  transfer  to  a  purchaser.' 

§  162.  Obligations  of  Vendee  Corporation  in  Respect  of  Pub- 
lic Duties  of  Vendor.  — As  a  general  rule,  a  vendee  corporation, 
in  the  operation  of  a  purchased  railroad,  takes  the  place  of  the 
vendor  company  and  must  hold  and  operate  the  road  subject 
to  the  conditions  attaching  to  it  in  the  hands  of  the  vendor.* 

'  Campbell  v.  Marietta,  etc.  R.  Co.,  organized    under    general   laws,    and, 

23    Ohio    St.    168    (1872) ;     Peters    v.  therefore,  subject  to  a  statute  fixing 

Railroad  Co.,  42  Ohio  St.  275  (1884),  rates  of  fare.     See  also  Dow  v.  Beidel- 

(51  Am.  Rep.  814).  man,   49  Ark.   325   (1887),    (5   S.   W. 

2  Campbell  v.  Marietta,  etc.  R.  Co.,  Rep.  297). 

23  Ohio  St.  168  (1872).  *  Daniels  v.  St.  Louis,  etc.  R.  Co., 

3  St.  Louis,  etc.  R.  Co.  v.  Gill,    156       62  Mo.  43  (1876). 

LT.  8.656(1895),  (15  Sup.  Ct.  Rep.  484).  Where   a  street  railway  company 

In  Norfolk,  etc.  R.  Co.  v.   Pendle-  under  its  charter  was  bound  to  pay 

ton,   156  U.  S.  667  (1895),   (15    Sup.  only  a  part  of  the  cost  of  paving  be- 

Ct.  Rep.  484),  affirming  86   Va.  1004  tween   and  alongside  its  tracks,   but 

(1890),  (11    S.  E.  Rep.  1062),  it  was  did  not  act  under  this  provision,  and 

held  that  a  right  to  fix  tolls,  conferred  purchased  the  franchises  of   another 

upon  a  vendor  corporation,  could  not  company     which     was     required     to 

be  claimed  by  a  purchasing  company  assume  the  entire  cost  of  such  pav- 
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While  a  vendor  corporation  may  remain  liable  upon  its 
public  obligations  notwithstanding  a  sale  of  its  railroad,  it 
seems  clear  that  a  vendee  company,  in  purchasing  and  taking 
over  a  railroad  and  franchises,  assumes  and  is  bound  to  per- 
form the  accompanying  obligations  to  the  State. ^ 

§  163.  Vendee  Corporation  not  liable  upon  Obligations  of 
Vendor  unless  assumed  or  imposed  by  Law.  —  A  railroad  com- 
pany purchasing,  in  good  faith  and  for  value,  the  railroad  and 
franchises  of  another  company  is  not  liable  for  the  obligations 
of  the  latter  company  which  are  not  liens  upon  the  property.^ 

The  reason  for  the  rule  and  its  qualifications  are  clearly 


ing,  it  was  held  that  the  purchasing 
company  was  bound  to  act  under 
the  provisions  of  the  cliarter  of 
vendee  company  in  the  streets  which 
it  was  authorized  to  occupy. 

Kent  i\  City  of  Binghampton, 
40  Misc.  Rep.  (N.  Y.)  1  (1903),  (81 
N.  Y.  Supp.  198). 

^  A  railroad  company  which  pur- 
chases the  property  and  franchises  of 
any  other  company  pursuant  to  a 
Michigan  Statute  (Act  No.  10,  Laws 
18S0),  holds  subject  to  all  the  duties 
and  obligations  prescribed  by  the 
general  railroad  laws  of  the  State. 
Thayer  v.  Flint,  etc.  R.  Co.,  93  Mich. 
150  (1892),  (53  N.  W.  Rep.  216). 

A  railroad  company  in  selling  its 
railroad  cannot  relieve  the  purchasing 
company  from  the  performance  of 
the  duty  imposed  by  statute  to  con- 
struct and  maintain  proper  crossings 
over  streams. 

Graham  v.  Chicago,  etc.  R.  Co., 
39  Ind.  App.  249  (1906)  (77  N.  E. 
Rep.  1055). 

^  Chesapeake,  etc.  R.  Co.  v.  Griest, 
85  Ky.  025  (1SS7),  (4  S.  W.  Rep. 
323):  "If  the  power  to  sell  is  given 
by  the  terms  of  the  grant,  the  pur- 
chaser for  value  holds  the  property 
as  if  it  had  been  an  indi\'idual  trans- 
action. There  is  no  reason  for  mak- 
ing a  distinction,  and  the  rule  in 
individual  transactions  should  apply 
as    between    corporations    when    the 
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power  to  sell  and  purchase  is  con- 
ferred by  charter.  While  a  dissolu- 
tion of  a  corporation  would  entitle 
the  creditors  to  enforce  their  demands 
in  a  court  of  equity,  or  where  there  is 
a  consolidation  to  follow  the  as- 
sets of  their  debtor  in  the  consoli- 
dated company,  still,  where  there 
is  a  sale  of  the  corporate  property, 
it  passes  the  title  as  to  all,  in  the  ab- 
sence of  some  reservation  in  the  char- 
ter protecting  the  rights  of  creditors." 
Burge  V.  St.  Louis,  etc.  R.  Co., 
100  Mo.  App.  460  (1903),  (74  S.  W. 
Rep.  7):  "Under  the  section  making 
valid  the  purchase  by  one  railroad 
company  of  the  line  and  property 
of  another  railroad  company,  no 
responsibility  is  imposed  on  the  pur- 
chasing company  for  the  obligations 
of  its  vendor.  It  is  manifest  that  no 
statutory  liability  resulted  from  the 
mere  purchase  by  the  defendant, 
and,  in  the  absence  of  averment  and 
proof  that  it  acquired  and  succeeded 
to  the  line  and  property  of  the  selling 
company  otherwise  than  as  a  pur- 
chaser in  good  faith,  and  for  a  valu- 
able consideration,  the  transaction 
in  no  wise  difTers  in  legal  effect  from 
the  purchase  of  any  other  property, 
realty  or  personalty,  and  no  duty  is 
devolved  by  law  upon  defendant  to 
respond  to  the  liabilities,  whether 
in  contract  or  in  tort,  of  the  selling 
corporation.     A     mere     purchase     in 
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stated  by  the  Supreme  Court  of  Arkansas  in  Sappington  v. 
Little  Rock,  etc.  R.  Co.:^  "  It  would  not,  as  a  matter  of  law, 
by  virtue  of  its  purchase  of  the  property  and  franchises  of 
the  consolidated  company,  become  bound  to  fulfil  its  personal 
obligations,  as  distinct  from  those  which  were  liens  upon  the 
property.  If  the  purchasing  company  knew  of  any  equities 
against  the  other  in  favor  of  third  persons,  and  bought  subject 
to  them,  it  might  make  a  different  case,  and,  perhaps,  afford 
ground  for  some  appropriate  relief  in  chancery.  But  the  obli- 
gation is  not  transferred  ipso  facto  on  the  purchase.  Other- 
wise no  sale  could  ever  be  made  of  a  railroad,  from  fear  of 
coming  into  a  damnosa  haereditas.'' 

But  when  a  purchasing  corporation,  as  a  part  of  the  con- 
sideration for  the  transfer,  assumes  the  obligations  of  the 
vendor  company,  it  is,  manifestly,  liable  for  all  obligations 
whether  founded  in  contract  or  tort.^    It  has  been  held,  how- 


good  faith  for  value  imposes  no  such 
obligation." 

See  also: 

United  States :  Rice  v,  Norfolk,  etc. 
R.  Co.  153  Fed.  497  (1907). 

Arkansas:  Sappington  v.  Little 
Rock,  etc.  R.  Co.,  37  Ark.  23  (1881). 

District  of  Columbia:  Capital 
Traction  Co.  v.  Offut,  17  App.  D.  C. 
292  (1900). 

Georgia:  Southern  R.  Co.  v. 
Puckett,  121  Ga.  322  (1904),  (48  S.  E. 
Rep.  968) ;  Hawkins  v.  Central  of 
Georgia  R.  Co.,  119  Ga.  159  (1903) 
(46  S.  E.  Rep.  82). 

Illinois:  Sartison  -y.  Baltimore, 
etc.  R.  Co.,  103  111.  App.  507  (1902), 
Compare  Chicago,  etc.  R.  Co.  v.  Chi- 
cago, etc.  Coal  Co.,  79  111.  121  (1875). 

Kansas:  Hukle  v.  Atchison,  etc. 
R.  Co.,  71  Kan.  251  (1905),  (80  Pac. 
Rep.  603). 

Missouri:  Hagemann  v.  Southern 
El.  R.  Co.,  202  Mo.  249  (1907),  (100 
S.  W.  Rep.  1081);  Lawson  v.  lUinois 
Southern-  R.  Co.,  116  Mo.  App.  690 
(1906),  (94  S.  W.  Rep.  807) ;  Porter 
V.  Illinois  Southern  R.  Co.,  116  Mo. 
App.  626  (1906),  (92  S.  W.  Rep.  744)  ; 


Kann  i;.  Illinois  Southern  R.  Co., 
114  Mo.  App.  162  (1905)  (89  S.  W. 
Rep.  346). 

South  Carolina :  Hammond  v.  Port 
Royal,  etc.  R.  Co.,  15  S.  C.  10  (1881). 

Texas :  Texas  Central  R.  Co.  v. 
Lyons  (Tex.  Civ.  App.  1896).  (34  S. 
W.  Rep.  362). 

See  also  ante,  §  123:  "Liability 
of  Purchasing  Corporation  for  Debts 
of  Vendor  Company." 

^  Sappington  v.  Little  Rock,  etc. 
R.  Co.,  37  Ark.  27  (1881). 

^  Chesapeake,  etc.  R.  Co.  v,  Griest, 
85  Ky.  619  (1887),  (4  S.  W.  Rep. 
323).  See  also  Union  Trust  Co.  v. 
Illinois  Mid.  R.  Co.,  117  U.  S.  434 
(1886),  (6  Sup.  Ct.  Rep.  809);  Her- 
vey  V.  Illinois  Mid.  R.  Co.,  28  Fed. 
169  (1884). 

Where  an  insolvent  railroad  com- 
pany sold  its  railroad  to  another  com- 
pany and  furnished  -a.  guaranty  that 
the  property  sold  should  be  free  from 
incumbrances,  and  that  all  claims 
against  the  vendor  company  should 
be  discharged  and  the  purchasing 
company  held  harmless  therefrom, 
it   was   held   that   the   guaranty   was 
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ever;  that  before  such  a  purchaser  can  be  held  hable  for  a  tort 
committed  by  the  vendor  company  in  the  operation  of  the  road 
before  the  sale,  the  claim  must  be  reduced  to  judgment  in  an 
action  against  the  vendor.^ 

A  provision  in  the  charter  of  a  railroad  company  authoriz- 
ing it  to  purchase  the  railroad  of  another  company  and  stipu- 


personal  to  the  purchasing  company 
and  was  not  enforceable  in  favor  of 
the  creditors  of  the  vendor  company. 

Randall  v.  Detroit,  etc.  R.  Co.,  134 
Mich.  493  (1903),  (96  N.  W.  Rep. 
567). 

Where  the  controlling  stockholder 
of  a  corporation  purchased  a  large 
amount  of  its  stock  and  agreed  with 
the  remaining  stockholders  to  give 
them  for  their  shares  stock  in  another 
corporation  upon  the  conveyance 
thereto  of  the  property  and  franchises 
of  the  former  corporation,  it  was  held 
that  the  latter  corporation  became 
responsible  for  the  debts  of  the  former 
and  could  not  avoid  liability  upon  the 
ground  that  the  former  was  insolvent 
at  the  time  of  the  sale. 

Camden  Interstate  R.  Co.  v.  Lee, 
(Ky.    1905),    (84  S.   W    Rep.   332). 

A  railroad  company  purchasing 
the  railroad  of  another  company 
without  assuming  its  debts  or  obliga- 
tions is  not  bound  to  honor  a  per- 
petual pass  given  by  the  vendor 
company  in  consideration  of  a  grant 
of  a  right  of  way.  Neither  does  a 
covenant  to  furnish  such  u  pass  run 
with  the  land. 

Dickey  v.  Railway  Co.,  122  Mo. 
223  (lSri4).  (26  S.  W.  Rep.  6S5). 

*  ^^^le^e  the  j^urchasing  corpora- 
tion undertook  to  pay  "  all  current 
indebtedness"  incurred  by  the  vendor 
in  the  operation,  of  its  railroad,  it 
was  held  that,  Qven  if  the  contract 
could  be  construed  to  render  the  pur- 
chaser liable  for  a  tort  committed  by 
the  vendor  in  the  operation  of  its 
road,  the  claim  must  first  be  reduced 
to  judgment  in  an  action  against  the 
vendor.     Chesapeake,     etc.     R.     Cu. 
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V.  Griest,  85  Ky.  619  (1887),  (4  S.  W. 
Rep.  323). 

Where  a  railroad  company  took 
over  the  property  of  another  com- 
pany subject  to  the  pajTnent  of  its 
indebtedness,  it  was  held  that  as  a 
claim  for  a  tort  could  not  be  enforced 
against  the  purchaser  until  judgment 
therefor  had  been  rendered  against 
the  vendor,  the  statute  of  limitations 
would  only  begin  to  run  upon  the 
rendition  of  such  judgment. 

Louisville,  etc.  R.  Co.  v.  Biddell, 
112  Ky.  494  (1902),  (66  S.  W.  Rep.  34). 

LTnder  a  statute  authorizing  the 
incorporation  of  railroad  companies 
for  the  purpose  of  acquiring  railroads 
authorized  to  be  sold,  and  providing 
that,  in  case  of  purchase,  the  prop- 
erty should  pass  subject  to  all  claims 
for  damages,  and  also  providing  that 
the  purchasing  company  might  be 
made  a  party  to  pending  suits,  and 
that  in  case  a  judgment  had  been 
rendered  against  the  vendor  company 
execution  might  be  levied  against 
the  property  in  the  hands  of  the 
vendee,  it  was  held: 

(1)  That  a  judgment  for  a  tort 
against  the  A-endee  corporation  was 
binding  upon  the  vendor  although 
it  had  not  been  made  a  party  to  the 
suit; 

(2)  That  as  the  claim  could  not 
have  been  enforced  against  the  pur- 
chasing company  until  judgment 
had  been  rendered  against  the  vendor, 
the  statute  of  limitations  did  not  be- 
gin to  run  in  favor  of  the  purchaser 
until  after  judgment. 

Missouri,  etc.  R.  Co.  v.  Warner, 
30  Tex.  Civ.  App.  280  (1902),  (70 
S.  W.  Rep.  365). 


CHAP.   XIV]     EFFECT   OF   EXECUTION   OF   CONTRACT   OP   SALE  §    164 


lating  that  the  sale  shall  in  no  way  affect  the  rights  of  the 
latter's  creditors,  protects  unsecured  creditors.'  The  word 
"  indebtedness,"  as  used  in  a  statute  providing  that  a  pur- 
chasing railroad  company  shall  assume  the  indebtedness  of 
its  vendor,  embraces  all  debts  and  demands  —  claims  founded 
both  upon  tort  and  contract.^ 

§  164.  Status  of  Foreign  Vendee  Corporation.  —  The  legisla- 
ture, in  granting  to  a  foreign  corporation  power  to  purchase 
a  railroad  and  franchises  within  the  State,  may  describe  the 
terms  and  conditions  upon  which  the  purchase  may  be  made 
and  define  the  status,  within  the  State,  of  the  purchasing  cor- 
poration.' And,  in  Georgia,  it  has  been  held  that  where  per- 
mission to  a  foreign  corporation  to  purchase  a  domestic  rail- 
road is  made  the  subject  of  an  original  and  direct  grant  by 
the  legislature,  the  purchasing  corporation,  upon  the  purchase, 
"  becomes  eo  instanti  the  offspring  of  the  legislative  will  of 
the  State."  ^ 


'  Montgomery,  etc.  R.  Co.  v. 
Branch,  59  Ala.  139  (1877). 

^  Chicago,  etc.  R.  Co.  v.  Lund- 
strom,  16  Neb.  254  (1884),  (20  N.  W. 
Rep.  198,  49  Am.  Rep.  718). 

Where  a  railroad  company  ac- 
quired the  property  of  another  rail- 
road company  subject  to  its  bonded 
indebtedness  and  "all  other  indebt- 
edness," it  was  held  that  the  term 
"indebtedness"  should  be  broadly 
construed  as  including  claims  for  torts, 
as  well  as  contractual  liabilities. 

Louisville,  etc.  R.  Co.  v,  Biddell, 
112  Ky.  494  (1902),  (66  S.  W.  Rep. 
34). 

The  following  statutes  provide,  in 
substance,  that  the  sale  of  a  railroad 
as  therein  authorized  shall  not  affect 
the  rights  of  creditors:  Alabama, 
Code  1896,  §  1169  (as  amended  in 
1899);  Arizona,  R.  S.  1901,  par.  864, 
§  1;  Arkansas,  S.  &  H.  Dig.  1894, 
§  6188;  California,  Pomeroy's  Code 
1901,  §  494;  Michigan,  Comp.  Laws 
1897,  §  6328;  Nebraska,  Comp.  Stat. 
1901,  §§  1769,  4020,  4024,  4026; 
New  Jersey,  Laws  1900,  ch.  46,  p.  70; 
Ohio,  Bates'  Anno.  Stat.  (1787-1902), 


§  3300;  Wiscon^n,  Stat.  1898, 
§  1833  (as  amended  in  1899). 

3  State  V.  Chicago,  etc.  R.  Co.,  89 
Mo.  523  (1886),  (14  S.  W.  Rep.  522). 

*  Angier  v.  East  Tennessee,  etc.  R. 
Co.,  74  Ga.  640  (1885).  The  Court 
said  (p.  641);  "The  truth  is  to  be 
ascertained  whether  the  State  in- 
tended merely  to  hcense  a  foreigner 
to  exercise  franchises  and  buy  a 
charter  she  granted  to  another  with- 
out assuming  all  the  liabilities  which 
the  charter  it  bought  required, 
or  did  she  intend  it  to  be  a  domestic 
corporation  and  under  all  the  obliga- 
tions of  corporate  citizenship?  It  is 
a  question  of  intention ;  and  it  can- 
not be  that  she  meant  to  make  any 
such  contract,  with  but  one  side  to  it, 
with  anybody,  natural  or  artificial, 
that  might  buy  the  charter  she  had 
granted.  It  must  be  that  she  in- 
tended, and  expressed  the  intention 
in  plain  words,  to  substitute  the  pur- 
chaser for  the  entitys  he  allowed  to  be 
purchased  and  to  make  the  purchaser 
subject  to  her  control  within  her 
own  borders  as  fully  as  the  seller  of 
the  charter  had  been  before  the  sale." 
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Article    I 
CHAPTER   XV 

LEASES  OF  CORPORATE  PROPERTY  AND  FRANCHISES 

I.    Leases  of  Property  of  Private  Corporations 

§  165.  Power  to  lease  and  take  a  Lease  generally. 

§  166.  Lease  of  Entire  Property  of  Prosperous  Corporation. 

§  167.  Lease  of  Entire  Property  of  Losing  Corporation. 

§  168.  Voidable  Leases. 

§  169.  Remedies  of  Objecting  Stockholders. 

II.    Leases  of  Property  and  Franchises  of  Quasi-public  Corporations 

§  170.  Distinction  between  Leases  of  Private  and  Quast-public  Corporations. 

§  171.  Leases  of  Indispensable  Property  of  Quasi-public  Corporation. 

§  172.  Leases  of  Surplus  Property. 

§  173.  Leases  of  Franchises. 

§  174.  Railroad  Leases  typical  of  Leases  of  Quasf-public  Corporations. 

I.    Leases  of  Property  of  Private  Corporations 

§  165.  Power  to  lease  and  take  a  Lease  generally.  —  Every 
corporation,  as  an  incident  to  its  existence,  has  power  to  ac- 
quire and  dispose  of  property.'  The  greater  power  to  sell 
and  purchase  includes  the  lesser  power  to  lease  and  take  a 
lease. ^ 

'  See  ante,   §  108:    "Power  to  pur-  Ct.  97  (1885),  that  authority  granted 

chase  and  sell  generally."  to    a   corporation   to   sell    runl    estate 

^  The     decision     in     Metropolitan  not  required  for   its   use  did   not   au- 

Concert  Co.  v.  Abbey,  52  N.  Y.  Super.  thorize   a   lease  thereof   for  a  term  of 
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§  165 


A  corporation  has  implied  power  to  lease  any  portion  of 
its  property  not  required  for  the  purposes  of  its  business ; ' 
and  may  take  a  lease  of  property  for  the  purpose  of  promoting 
its  legitimate  interests,^  but  not  for  a  purpose  entirely  foreign 
thereto.' 


years  cannot  be  justified  upon  prin- 
ciple. 

In  State  v.  New  Orleans  Ware- 
house Co.,  109  La.  69  (1902)  (33 
So.  Rep.  81)  the  Court  said:  "This 
corporation  had  the  right  to  sell  the 
property.  We  think,  under  the  cir- 
cumstances, that  the  power  to  sell 
carries  with  it  the   power  to  lease." 

'  Indiana :  Phillips  v.  Aurora  Lodge, 
87  Ind.  505  (1882). 

Illinois:  Keeley  Brewing  Co.  v. 
Mason,     116    111.     App.     603   (1904). 

Massachitsetts :  Nye  v.  Storer,  168 
Mass.  53  (1897),  (46  N.  E.  Rep.  402). 
In  this  case  it  was  held  that  a  corpora- 
tion authorized  by  its  charter  to  hold 
property  might  lease  it  so  as  to  pro- 
duce an  income,  for  purposes  entirely 
different  from  its  own  objects  of  in- 
corporation. 

Missouri:  Gillilandv.  Chicago,  etc., 
R.  Co.,  19  Mo.  App.  411  (1885). 

New  York :  Denike  v.  New  York, 
etc.  Cement  Co.,  80  N.  Y.  599  (1880) ; 
Smith  V.  Berndt,  1  N.  Y.  Supp.  108 
(1888). 

Pennsylvania :  Ardesco  Oil  Co.  v. 
North  American  Oil,  etc.  Co.,  66  Pa. 
St.  375  (1870). 

Tennessee:  Coal  Creek,  etc.  Co.  v. 
Tennessee  Coal,  etc.  Co.,  106  Tenn. 
651   (1901),  (62  S.  W.  Rep.  162). 

England :  Featherstonhaugh  v. 
Lee  Moor  Porcelain  Clay  Co.,  L.  R.  1 
Eq.  318  (1865);  Simpson  v.  West- 
minster, etc.  Hotel  Co.,  8  H.  L.  Cas. 
712  (1860). 


*  Occum  Co.  V.  A.  &  W.  Sprague 
Mfg.  Co.,  34  Conn.  529  (1868).  In 
this  case  it  was  held  that  a  corpora- 
tion, chartered  for  a  specific  purpose, 
had    no    power     to     take     a     lease 


Power  to  sell  land  includes  power 
to  lease  with  an  option  of  purchase. 
Re  Female  Orphan  Asylum,  17  L.  T. 
(N.  s.)  59  (1867). 

If  a  corporation  exceed  its  powers 
in  the  purchase  of  property  it  may 
nevertheless  lease  it  and  recover 
against  a,  third  person  on  a  guaranty 
of  the  rent.  Nantasket  Beach  S.  S. 
Co.  V.  Shea,  182  Mass.  147  (1902), 
(65  N.  E.  Rep.  57). 

A  lease  of  the  real  estate  used  by 
a  corporation  to  carry  on  its  business 
does  not  constitute  an  abandonment 
of  the  purposes  for  which  it  was 
created. 

Starke  c.  J.  M.  Guffey  Petroleum 
Co.,  98  Tex.  542  (1905),  (86  S.  W. 
Rep.  1). 

"Abby  V.  Billups,  35  Miss.  618 
(1858),  (72  Am.  Dec.  143);  Crawford 
V.  Longstreet,  43  N.  J.  L.  325  (1881). 
In  Jacksonville,  etc.  R.  Co.  v.  Hooper, 
160  U.  S.  514  (1896),  (16  Sup.  Ct. 
Rep.  379),  it  was  held  that  a  railroad 
company  might  lease  and  maintain 
a  hotel  at  its  terminus.  The  Court 
said  (p.  523):  "Courts  may  be  per- 
mitted, where  there  is  no  legislative 
prohibition  shown,  to  put  a  favorable 
construction  upon  such  exercise  of 
power  by  a  railroad  company  as  is 
suitable  to  promote  the  success  of 
the  company,  within  its  cliartered 
powers,  and  to  contribute  to  tlie 
comfort  of  those  who  travel  thereon. 
To  lease  and  maintain  a  summer 
hotel    at   the    seaside    terminus   of    a 


property  not  needed  for  that  purpose, 
with  the  intention  and  for  the  object 
of  harassing  another  party  by  the 
use,  under  the  forms  of  law,  of  the 
supposed  rights  thus  obtained. 
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§  166.    Lease  of  Entire  Property  of  Prosperous  Corporation. 

—  While  a  lease  of  a  portion  of  the  property  of  a  corporation  — 
not  impairing  its  capacity  to  do  business  —  may  be  authorized 
by  its  directors  or  a  majority  of  its  stockholders,  they  have  no 
authority  to  lease  the  entire  property  and  business  of  the  cor- 
poration. A  lease  by  a  prosperous  corporation  of  all  its  prop- 
erty constitutes  such  a  departure  from  the  purpose  for  which 
it  was  organized  that,  in  the  absence  of  express  statutory 
authority,  it  can  be  authorized  only  by  the  unanimous  consent 
of  its  stockholders.' 


railroad  might,  obviously,  iacrease 
the  business  of  the  company  and  the 
comfort  of  its  passengers,  and  be 
within  the  provisions  of  the  statute 
of  Florida  above  cited,  whereby  a 
railroad  company  is  authorized  'to 
sell,  lease,  or  buy  any  land  or  real 
estate  necessary  for  its  use,'  and  to 
'erect  and  maintain  all  convenient 
buildings  .  for    the    accommoda- 

tion and  use  of  their  passengers.'  " 

A  foreign  corporation  has  power  to 
take  a  lease  of  property  necessary  for 
the  transaction  of  its  business. 
Northern  Transportation  Co.  v.  Chi- 
cago, 7  Biss.  (U.  S.)  45  (1874), 
affirmed  99  U.  S.  635  (1878). 

^  In  Cass  V.  Manchester,  etc.  Co., 
9  Fed.  642  (1881),  Judge  McKennan 
said:  "The  change  proposed  here  is 
not  organic,  it  is  true,  but  it  is  thor- 
ough and  fundamental,  as  it  affects 
the  administration  of  the  company's 
affairs.  It  involves  a  withdrawal, 
from  the  control  and  management 
of  the  stockholder.^,  of  the  entire 
property  of  the  corporation  for  a 
period  of  at  least  five  years;  it  will 
preclude,  for  a  like  period,  the  exercise 
annually  by  the  stockholders  of  their 
judgment  as  to  the  particular  char- 
acter and  method  of  conducting  the 
business  affairs  of  the   corporation." 

In  Small  v.  Minneapolis,  etc.  Co., 
45  Minn.  267  (1801),  (-17  N.  W.  Rep. 
797),  the  Court  said:  "We  need  not 
inquire  how  far,  or  under  what  cir- 
cumstances,  considerations  of  public 
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policy  and  of  the  general  interests 
of  the  State  may  affect  the  right  of  a 
corporation  to  discontinue  the  busi- 
ness for  which  it  was  created,  and  to 
surrender  to  another  corporation  its 
property  and  the  conduct  of  such 
business.  We  do  decide  that  such  a 
surrender  of  the  property,  and,  so 
far  as  possible,  of  the  functions  of  a 
corporation,  in  order  that,  while  it 
is  still  to  continue  in  existence,  its 
business  can  be  carried  on  by  another 
corporation,  to  which  such  transfer 
is  made,  would  violate  the  rights  of  a 
non-assenting  stockholder  arising  from 
a  contract  implied,  if  not  expressed, 
in  the  creation  of  such  an  organiza- 
tion, and  he  would  be  entitled  to 
have  such  acts  restrained  by  injunc- 
tion." 

A  manufacturing  corporation  made 
a  lease  of  its  plant  and  all  its  property 
to  its  president  for  a  term  of  two  and 
one-half  years  and  it  was  held  that  the 
lease  was  void  in  that  it  suspended 
the  business  of  the  corporation  for 
more  than  a  year,  and  that  it 
amounted  to  a  surrender  of  the  char- 
ter of  the  corporation,  under  a  stat- 
ute providing  that  a  corporation, 
suspending  its  ordinary  business  for 
more  than  a  year,  should  be  deemed 
to  have  surrendered  its  charter. 
Conro  V.  Port  Henry  Iron  Co.,  12 
Barb.  (N.  Y.)  27  (1S51).  See  also 
Copeland  v.  Citizens  Gaslight  Co.,  61 
Barb.  (N.  Y.)  60  (1S71). 

Where   a  solvent   corporation  has 
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This  limitation  upon  the  power  of  the  majority  is  entirely 
apart  from  any  public  duty  the  corporation  may  owe.  It  is 
founded  upon  the  principle  that  every  stockholder  in  a  going 
concern  has  a  right  to  insist  that  its  affairs  be  administered 
by  its  own  officers.  He  is  entitled  to  participate  in  dictating 
the  poUcy  of  the  company  and  to  receive  a  proportion  of  the 


no  express  power  to  lease  all  its 
■property,  and  it  appears  that  in  ad- 
dition to  its  tangible  property  a 
large  part  of  the  subscriptions  to  its 
capital  stock  are  unpaid,  a  lease  of 
its  entire  property  upon  the  ground 
that  it  is  impossible  to  obtain  capital 
to  carry  on  the  business,  by  vote  of  a 
majority  of  the  stockholders,  will  be 
set  aside  at  the  suit  of  a  dissenting 
stockholder. 

Parsons  v.  Tacoma  Smelt,  etc.  Co., 
25  Wash.  492  (1901),  (65  Pac.  Rep. 
765). 

It  has  been  held,  however,  that 
when  a  corporation  is  expressly 
authorized  by  its  charter  to  lease  its 
property  it  may  lease  its  entire 
property,  although  it  is  thereby 
disabled  from  continuing  business. 
Gubernator  v.  City  of  New  Orleans, 
20  La.  Ann.  106  (1868).  In  this  case 
the  Court  said  (p.  107):  "The  power 
to  lease,  granted  by  the  charter,  is 
unlimited  and  unrestricted;  no  dis- 
tinction is  made  whether  or  not  it  be 
for  the  whole  or  a  part  of  the  property. 
How  can  we  discriminate  and  distin- 
guish when  the  law  does  not?  Ubi 
lex  non  distinguit,  nee  nos  distinguere 
debemus.  Were  we  to  attempt  to 
draw  a  line  of  restriction  and  limita- 
tion, where  would  we  trace  it?  It 
would  be  an  arbitrary  exercise  of 
power  on  our  part,  reprobated  by 
law." 

And  in  Starke  v.  J.  M.  Gaffey 
Petroleum  Co.,  98  Tex.  542  (1905), 
(86  S.  W.  Rep.  1,  4),  it  was  said: 
"There  is  some  conflict  of  authority 
upon  the  power  of  a  private  corpora- 
tion, at  common  law,  to  lease  for  a 
term  of  years  all  of  the  property  used 


in  the  transaction  of  its  business. 
.  .  ,  These  cases  are  based  upon  the 
broad  proposition,  that  the  power 
to  lease  does  not  exist  in  a  private 
corporation,  and  therefore  a  lease 
made  by  such  corporation  is  void, 
and  amounts  to  an  abandonment 
of  the  purposes  for  which  it  was  in- 
corporated. The  cases  which 
hold  adversely  to  our  conclusion 
rest  upon  the  proposition  that  the 
charter  of  a  corporation  is  a  contract 
between  its  stockholders  to  the  effect 
that  the  funds  put  into  the  business 
should  not  be  diverted  to  any  other 
use  or  purpose  without  the  consent  of 
all.  This  is  a  sound  principle  .  ; 
but  from  that  proposition  it  is  argued 
that  the  lease  is  a  departure  from 
the  purposes  for  which  the  corpora- 
tion was  formed,  which  had  in  view 
the  management  of  the  business  by 
the  directors  themseh'es,  and  is 
therefore  a  violation  of  the  terms  of 
the  contract  between  the  stockholders. 
The  reasoning  cannot  apply  as  to 
corporations  in  this  State,  because 
when  the  contract  was  formed  (that 
is,  when  the  charter  was  filed)  the 
law  authorized  the  corporation  to 
lease  its  property,  and  each  stock- 
holder entered  into  the  contract 
(that  is,  into  the  corporation)  with 
the  understanding  and  knowledge 
of  the  fact  that  in  doing  so  he  em- 
powered the  directors  to  lease  the 
property.  The  lease  was  not  tdtra 
vires  but  was  made  by  virtue  of  the 
power  expressly  given  by  the  statute. 
It  was  not  a  violation  of  the  con- 
tract between  the  stockholders,  but 
was  made  in  pursuance  of  the  terms 
of  the  contract  —  the  charter." 
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profits  of  the  enterprise  rather  than  a  share  of  a  fixed  rental. 
He  cannot  be  compelled  to  accept  an  annuity  in  lieu  of  his 
share  in  the  profits. 

§  167.    Lease   of   Entire    Property   of   Losing   Corporation.  — 

When  a  corporation  is  in  a  position  where  it  cannot  further 
profitably  carry  on  its  business  and  is  a  losing  concern,  a  major- 
ity of  its  stockholders,  for  the  purpose  of  protecting  the  whole 
body  from  further  loss  and  as  a  method  of  winding  up  the  affairs 
of  the  corporation,  may  authorize  the  lease  of  its  entire  property 
and  business  to  another  corporation  or  person,  provision  being 
made  for  creditors.^  But  a  lease  —  which  must  necessarily 
occasion  delay  in  winding  up  the  affairs  of  a  corporation  and 
in  distributing  its  assets  —  can  only  be  justified,  under  such 
circumstances,  when  it  appears  to  be  the  best  method  of  real- 
izing upon  the  assets  of  the  company.  Its  term  must  be  fixed 
with  reference  to  the  fact  that  it  is  executed  only  as  a  method  of 
winding  up  the  affairs  of  the  corporation  within  a  reasonable 
time.  A  lease  for  a  long  term  of  years  would  be  invalid  with- 
out the  unanimous  consent  of  the  stockholders.^ 


^  Denike  v.  New  York,  etc.  Cement 
Co.,  80  N.  Y.  6(IS  (1880) :  "The  lessee 
by  the  terms  of  the  lease  was  to  carry 
on  the  busine.ss  of  manufacturing  and 
selling  cement,  so  that  the  brand  of 
the  company  would  be  kept  before 
the  public.  I  do  not  understand  that 
this  company  could  not  lawfully  tem- 
porarily lease  its  property  t<j  some  per- 
son who  would  carry  on  its  business 
when  it  could  not  profitably  do  so." 

A  manufacturing  corporation,  for 
the  purpose  of  protecting  its  stock- 
holders from  further  loss,  may  discon- 
tinue the  business  and  sell  or  lease  its 
property.  Skinner  v.  Smith,  1.34 
N.  Y.  240  (1892),  (31  N.  E.  liep.  911). 

A  private  corporation  has  the 
power  to  rent  its  i)roperty  for  the 
purpose  of  raising  money  necessary 
to  pay  a  ]>ressing  indc-btedncss  which 
cannot  otherwise  be  met,  when  it 
appears  that  such  a  course  is  neces- 
sary for  its  protection,  and  is  entered 
into  in  good  faith,  and  especially 
when    it    further    appears    that    the 
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arrangement  is  temporary  and  there 
is  no  purpose  on  the  part  of  the  lessor 
to  abandon  its  corporate  powers. 

Plant  v.  Macon  Oil,  etc.  Co.,  103 
Ga.  666  (1898),  (30  S.  E.  Rep.  567). 

The  directors  of  a  manufacturing 
company  which  has  been  unsuccess- 
fully carrying  on  business  and  whose 
financial  standing  is  impaired,  may, 
with  the  consent  of  a  majority  of 
the  stockholders,  lease  its  entire 
plant  and  business  to  another  cor- 
poration for  ten  years  with  the  priv- 
ilege of  purchase,  the  lease  being  the 
best  means  of  p^e^■enting  insolvency 
and  the  transaction  being  in  good 
faith.  BartholoiTiew  v.  Derby  R\.ibber 
Co.,  09  Conn.  521  (1S97),  (38  Atl. 
Rep.  45,  61  Am.  St.  Rep.  57). 

See  Shawnee  Compress  Co.  v.  An- 
derson, decided  by  U.  S.  Supreme 
Court,  April,  190S,  affirming  17  Okl. 
231  (1906).  And  see  ante,  §  111: 
"Sale  of  Entire  Property  of  Losing 
Corporation  h;/  I\Tajoriti/  Vote.'' 

^  In    an    English    case,     however, 
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It  has  been  held  that  even  a  long  term  lease  might  be  exe- 
cuted if  provision  were  made  for  paying  dissenting  stock- 
holders, at  their  option,  the  cash  value  of  their  shares.^  Un- 
less so  provided  by  statute,  however,  the  scheme  is  open  to 
the  objection  that  it  gives  a  dissenting  stockholder  a  theo- 
retical distributive  share  instead  of  the  actual  share  of  the 
assets  to  which  he  is  entitled.^  If  such  a  method  be  pro- 
vided, it  can  only  be  followed  when  it  is  clear  that  the  corpo- 
ration is  a  losing  concern.  It  can  never  be  adopted  for  the 
purpose  of  forcing  a  stockholder  in  a  prosperous  company 
either  to  sell  out  or  to  consent  to  a  lease. 

§  168.  Voidable  Leases.  —  The  directors  of  a  corporation  are 
its  trustees.  They  cannot  deal  with  corporate  property  for 
their  personal  benefit.  A  lease  of  the  property  of  a  corpora- 
tion to  another  corporation  in  which  a  director  is  interested  is 
voidable  at  the  option  of  either  corporation.^     When  the  cor- 


where  wide  powers  were  given  by  the 
clauses  of  the  charter  of  a  porcelain 
company  to  a  two-thirds  vote  of  the 
stockholders,  it  was  held  that,  after 
a  period  of  nine  years  of  unsuccessful 
working,  a  majority  of  two-thirds  of 
the  shareholders  in  general  meeting 
were  empowered,  under  such  clauses, 
to  authorize  the  directors  to  make  a 
valid  mining  lease  for  twenty-one 
years  of  the  whole  of  the  works  and 
buildings  of  the  company.  Semhle, 
the  clauses  would  not  authorize  the 
like  majority  to  engage  the  company 
in  a  new  enterprise  wholly  uncon- 
nected with  their  original  purpose. 
Featherstonhaugh  v.  Lee  Moor  Porce- 
lain Clay  Co.,  L.  R.  1  Eq.  318  (1865). 
^  In  Black  v.  Delaware,  etc.  Canal 
Co.,  22  N.  J.  Eq.  415  (1871),  Chancel- 
lor Zabriskie  said:  "If  I  am  right  in 
the  conclusion  arrived  at  above,  that 
the  majority  of  corporators  under  a 
charter,  which  specifies  no  definite 
time  for  its  continuance,  have  a  right 
to  abandon  the  undertaking,  and  dis- 
pose of  and  divide  the  property,  the 
proceeding  in  this  case  is  valid  as 
against  the  complainants  as  a  lawful 
way  of  accomplishing  that  end  as  to 


them.  Two-tliirds  of  these  corpora- 
tors have  determined  that' they  do 
not  desire  to  go  on  with  tlxese  enter- 
prises, under  the  charters,  and  that 
they  wish  to  abandon  them,  and  are 
willing  to  accept  as  their  share  of  the 
corporate  property  a  yearly  rent  or 
annuity  secured  by  a  provision  like 
that  contained  in  this  proposed  lease. 
Some  stockholders  are  not  willing ; 
and  although  the  majority  can  effect 
the  abandonment,  they  cannot  compel 
the  dissentients  to  accept  like  com- 
pensation for  their  stock;  it  miglit 
be  compelling  them  to  embark  in  <* 
new  enterpriee.  Provision  is,  there- 
fore, made  to  pay  or  return  to  them 
the  full  value  of  their  share  of  the 
whole  property  of  the  corporation. 
This  is  all  they  would  have  if  the 
works  were  sold  out.  The  provision 
is  a  most  equitable  one,  and  without 
it  the  transaction,  even  if  valid  and 
legal,  would  not  be  equitable  and 
just." 

^  See  ante,  §  121:  "Appraisal  of 
Stock  of  Dissenting  Stockholders." 

^  Where  a  trustee  of  a  corporation, 
whose  presence  is  necessary  to  make 
a  majority  for  the  transaction  of  cor- 
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poration  fails  to  act  a  court  of  equity  may  intervene  at  the 
instance  of  any  stockholder. 

The  majority  of  the  stockholders  of  a  corporation  stand  in 
a  similar  fiduciary  relation  towards  the  minority.  They  can 
authorize  the  lease  of  corporate  property  to  another  corpo- 
ration, controlled  by  themselves,  only  when  they  act  in  the 
utmost  good  faith  towards  minority  stockholders.  In  Meeker 
V.  Winthrof  Iron  Co}  Judge  Baxter  in  declaring  void,  as  a 
fraud  upon  minority  stockholders,  a  lease  of  a  mining  property 
authorized  by  a  majority  of  the  stockholders  of  a  corporation 
to  another  corporation  of  which  they  hkewise  held  control, 
said:  "  The  ownership  of  a  majority  of  the  capital  stock  of  a 
corporation  invests  the  holders  thereof  with  many  and  valuable 
incidental  rights.  They  may  legally  control  the  company's 
business,  prescribe  its  general  policy,  make  themselves  its 
agents,  and  take  reasonable  compensation  for  their  services. 
But,  in  thus  assuming  control,  they  also  take  upon  themselves 
the  correlative  duty  of  diligence  and  good  faith.  They  cannot 
lawfully  manipulate  the  company's  business  in  their  own 
interests  to  the  injury  of  other  corporators.^ 

porate  business,  is  interested  in  an-  ^  Where  one  corporation  purchases 

other  corporation  to  which  the  board  a  controlling  interest  in  the  stock  of 

vote  to  lease  the  entire  property  of  the  another  and  thereby  elects  directors 

corporation,    the    lease,    executed    in  and  secures  a  lease  of  the  property  of 

pursuance  of  such  authority,  is  void-  such    corporation    on    its    own   terms 

able  upon  the  complaint  of  any  stock-  and  conditions,   it  is  held  that  such 

holder.     Parsons  v.  Tacoma  Smelting,  lease  will  be  set  aside  at  the  suit  of 

etc.   Co.,   25  Wash.    492    (1901),    (65  minority    stockholders    of    the    latter 

Pac.  Rep.  765).  comi:)any,      even      though      obtained 

A  lease  by  an  officer  of  a  corpora-  without  actual  fraud, 

tion  of   property  to   the   corporation  Glengary     Consol.     Min.     Co.     v. 

may  be  binding  upon  the   company  Boehmer,  28  Colo.  1  (1900),  (62  Pac. 

when  made  in  good  faith  and  ratified  839). 

by  it  by  taking  possession  and  paying  In    Shaw    v.    Davis,    7S    Md.    308 

rent  for  a  time  according  to  the  terms  (1894),  (28  Atl.  Rep,  619,  23  L.  R.  A. 

of  the  lease.     Louisville,  etc.  R.  Co.  v.  294),     however,     where    a    minority 

Carson,  151  111.  444  (1894),  (38  N.  E.  stockholder  filed    a    biU  against  the 

Rep.     140).     See    also    post,     §    248:  majority     stockholders     and     officers 

"Voidable  Rdilroad  Leases."  of     a    corporation     prajdng     an     in- 

^  Meeker  v.  Winthrop  Iron  Co.,  17  junction     restraining     the    execution 

Fed.  50  (1883).     See  also  cases  cited  of    a    lease   of   the   property   of   such 

in   notes   to    post,    §    248:     "Voidable  corporation  to  another  corporation  in 

Railroad    Leases  *'    and   in   notes    to  which    such    majority    likewise    held 

§  114,  ante.  controlling    interests,   the  Court  said 
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§  169.  Remedies  of  Objecting  Stockholders.  —  Any  stock- 
holder in  a  prosperous  corporation  who  objects  to  a  lease  of 
the  entire  property  and  business  of  his  corporation  is  entitled 
to  an  injunction  to  restrain  its  execution.'  But  an  injunction 
will  not  be  granted  where  a  lease  of  only  a  part  of  the  property 
of  the  corporation,  insufficient  to  interfere  with  the  continued 
prosecution  of  its  business,  is  contemplated.^ 

Courts  of  equity,  at  the  instance  of  stockholders,  will  also 
issue  injunctions  to  restrain  the  execution  of  leases  authorized 
by  directors  or  majority  stockholders  in  violation  of  their 
fiduciary  obligations.' 


(p.  318):  "The  fact  that  the  same 
persons  hold  the  majority  of  the 
stock  in  both  companies  does  not  of 
itself  enlarge  the  court's  jurisdiction; 
the  act  complained  of  furnishes  the 
test  of  jurisdiction,  and  it  must  be 
idtra  vires,  fraudulent  or  illegal ;  noth- 
ing short  of  this  will  suffice.  This  is 
true  even  in  a  case  where  directors 
and  not  stockholders  do  the  act  com- 
plained of.  And  for  stronger  and 
more  obvious  reasons  it  is  also  true 
in  a  case  where  stockholders  them- 
selves act  directly.  They  are  not 
trustees  or  guasi-trustees  for  each 
other." 

But  this  last  statement  is  contrary 
to  the  weight  of  authority.  See  post, 
§300:  '* Trust  Relation  of  Controlling 
Corporation  to  Minority  Stockholders" 
and  cases  cited. 

A  domestic  corporation  acquired 
a  controlling  interest  in  a,  foreign 
corporation  and  took  a  lease  of  its 
property,  promising  to  pay  rent  in 
the  form  of  dividends  to  the  stock- 
holders of  the  lessor  corporation  and, 
after  various  transfers  of  this  con- 
trolling stock  interest,  it  came  into 
the  hands  of  a  corporation  which 
proposed  to  vote  such  controlling 
stock  to  rescind  the  agreement  and 
avoid  paying  the  dividend.  It  was 
held  that  a  minority  stockholder  of 
the  lessor  corporation  was  entitled  to 
restrain  such  action,  as  being  so  detri- 


mental to  the  interests  of  the  lessor 
corporation  as  to  lead  to  the  inference 
that  the  interests  of  the  majority 
stockholders  were  opposed  to  those 
of  the  corporation  as  well  as  to  those 
of  the  minority,  and  also  because 
such  action  was  so  oppressive  to  the 
minority  as  to  amount  to  fraud. 

McLeary  v.  Erie  Tel.,  etc.  Co.,  38 
Misc.  (N.  Y.)  3  (1902),  (76  N.  Y. 
Supp.  712). 

^  A  stockholder  in  a  manufacturing 
corporation  may  enjoin  a  lease,  au- 
thorized by  a  majority  of  the  stock- 
holders, of  all  its  property  and  busi- 
ness for  twenty-five  years  at  a  rental 
equal  to  one-half  the  profits  derived 
from  the  business.  Small  v.  Min- 
neapolis, etc.  Co.,  45  Minn.  264  (1891), 
(47  N.  W.  Rep.  797).  Also  Copeland 
V.  Citizens  Gaslight  Co.,  61  Barb. 
(N,  Y.)  60  (1871). 

That  a  lease,  although  unlawful, 
does  not  give  a  portion  of  the  stock- 
holders a  standing  in  equity  to  ask 
for  the  dissolution  of  the  corporation, 
see  Denike  v.  New  York,  etc.  Cement 
Co.,  80  N.  Y.  599  (1880).  See  also 
ante,  §  114:  "Remedies  of  Dissenting 
Stockholders  in  Case  of  Invalid  or  Un- 
fair Sales.     Voidable  Sales.'' 

2  Small  V.  Minneapolis,  etc.  Co. 
Hun  (N.  Y.),  587  (1890),  (10  N, 
Supp.  456). 

^  Meeker  v.  Winthrop  Iron  Co. 
Fed.  48  (1883);    Parsons  v.  Tacoma 
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II.    Leases  of  Property  and  Franchises  of  Quasi-public 
Corporations 

§  170.  Distinction  between  Leases  of  Private  and  Quasi- 
public  Corporations.  —  Leases  of  gwasi-public  corporations  vary 
from  those  executed  by  private  corporations,  owing  no  public 
duties,  in  their  need  of  the  approval  of  the  State,  in  the  for- 
malities attending  their  execution,  and  in  their  essential  na- 
ture. A  lease  by  a  private  corporation  is  generally  an  inci- 
dent to  its  business,  runs  for  a  limited  term  and  is  analogous 
to  a  lease  by  a  natural  person.  A  lease  by  a  quasi-puhlic 
corporation  of  its  property  and  franchises  requires  legislative 
sanction,  must  follow  the  conditions  of  the  legislative  grant, 
and  is,  when  executed  for  the  customary  periods  —  ninety- 
nine  or  nine  hundred  and  ninety-nine  years  —  substantially  a 
sale  in  consideration  of  an  annuity.  While  the  relation  of  the 
parties  is  that  of  landlord  and  tenant,  and  the  lease  may  be  the 
subject  of  forfeiture,  for  practical  purposes  based  upon  present 
and  future  control  of  the  franchises  and  property,  the  lessee 
stands  in  the  position  of  owner. 

§  171.  Leases  of  Indispensable  Property  of  Quasi-public  Cor- 
poration. —  Upon  principles  already  considered,  property  neces- 
sary for  the  performance  of  the  public  duties  of  a  guosi-public 
corporation  cannot  be  leased  without  statutory  authority.^ 
The  test  of  indispensability  applicable  in  the  case  of  corporate 
sales  applies  in  the  case  of  corporate  leases.^ 

§  172.  Leases  of  Surplus  Property.  — The  greater  power  to 
sell  and  absolutely  convey  the  surplus  property  of  a  quasi- 
public  corporation  includes  the  lesser  power  to  lease  it.' 

In  the  absence  of  a  statutory  prohibition,  such  a  corporation 
may  lease  its  property,  real  and  personal,  not  necessary  to 
carry  on  the  business  for  which  it  was  chartered  nor  to  fulfil 
its  public  obligations,  in  the  same  manner  and  upon  the  same 

Smelting,     etc.    Co.     25     Wash.     492  on    Execution   vnthout   Statutory   Au- 

(1901),  (65  Pao.  Rep.  765).     See  also  thority." 

cases  cited  in   notes  to    §    248,    post:  ^  See  ante,  §  128;    "Test  of  Indis- 

"  Voidable  Railroad  Leases."  pensability." 

'See  ante,    §    127:     "Indispensable  '  Sec  an(e,  §  129 :    "  Sales  of  Surplus 

Property  cannot  be  alienated  or  taken  Property." 
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conditions  as  a  natural  person.*  Thus,  for  example,  a  railroad 
company  may  lease  its  outlying  lands  and  any  rolling  stock 
or  other  personal  property  not  required  in  the  use  and  opera- 
tion of  its  railroad.^  And  a  ferry  company  may  let  its  boats 
when  not  needed  in  its  business.^ 


^  Statutes  regulating  the  method 
and  formalities  by  which  quasi-public 
corporations  may  lease  their  property 
and  franchises  do  not  apply  to  ordi- 
nary leases  of  property  not  necessary 
for  the  proper  discharge  of  corporate 
duties.  Coal  Creek,  etc.  Co.  v.  Ten- 
nessee, etc.  Co.,  106  Tenn.  651  (1901), 
(62  S.  W.  Rep.  162). 

2  In  Hartford  Ins.  Co.  v.  Chicago, 
etc.  R.  Co.,  175  U.  S.  99  (1899),  (20 
Sup.  Ct.  Rep.  33),  Mr.  Justice  Gray 
said:  "A  railroad  corporation  holds 
its  station  grounds,  railroad  tracks  and 
right  of  way  for  the  public  use  for 
which  it  is  incorporated,  yet  as  its 
private  property,  and  to  be  occupied 
by  itself  or  by  others,  in  the  manner 
which  it  may  consider  best  fitted  to 
prom.ote,  or  not  to  interfere  with,  the 
public  use.  It  may,  in  its  discretion, 
permit  them  to  be  occupied  by  others 
with  structures  convenient  for  the 
receiving  and  delivering  of  freight 
upon  its  railroad,  so  long  as  a  free 
and  safe  passage  is  left  for  the  car- 
riage of  freight  and  passengers.  . 
The  case  is  wholly  different  from 
those  cited  by  the  plaintiffs,  in  which 
a  lease  by  a  railroad  corporation, 
transferring  its  entire  property  and 
franchises  to  another  corporation,  and 
thus  undertaking  to  disable  itself 
from  performing  all  the  duties  to  the 
public  imposed  upon  it  by  its  charter, 
has  been  held  to  be  ultra  vires,  and 
therefore  void." 

And  in  Union  Pacific  R.  Co.  v. 
Chicago,  etc.  R.  Co.,  51  Fed.  321 
(1892),  Judge  Sanborn  said:  "The 
result  is  that  it  is  not  beyond  the 
powers  of  a  corporation  authorized  to 
construct,  maintain  and  operate  a, 
railroad  and  its  appurtenances  to  let 


by  contract  to  a  like  corporation  its 
surplus  rolling  stock,  or  the  surplus 
use  of  its  terminal  tracks,  depots,  and 
bridges,  which  it  has  necessarily  ac- 
quired for  the  purpose  of  its  incor- 
poration ;  provided,  always,  that  such 
contract  in  no  way  disables  it  from 
the  full  perform.ance  of  its  obligations 
and  duties  to  the  State  and  the  public." 

In  Attorney-General  v.  Great  East- 
ern R.  Co.,  L.  R.  11  Ch.  449  (1879),  it 
was  held  that  the  letting  for  hire  by 
one  railroad  company  to  another 
whose  line  was  connected  with  its 
own,  and  which  could  only  be  worked 
profitably  in  connection  with  it,  of 
parts  of  its  surplus  rolling  stock,  was 
not  ultra  vires. 

A  railroad  corporation  may  lease 
a  portion  of  its  property,  not  required 
in  its  business,  to  a  public  warehouse 
company. 

State  V.  New  Orleans  Warehouse 
Co.,  109  La.  64  (1902),  (33  So.  Rep. 
81). 

A  railroad  company  has  a  right  to 
lease  a  portion  of  its  right  of  way 
for  the  purpose  of  securing  freight 
from  the  lessee.  Detroit  v.  Little,  146 
Mich.  373  (1906),  (109  N.  W.  Rep. 
671).  See  also  Michigan  Central  R. 
Co.  V.  BuUard,  120  Mich.  416  (1899), 
(79  N.  W.  Rep.  635). 

A  railroad  company,  authorized  to 
construct  and  operate  a  telegraph  line 
as  well  as  a  railroad,  has  no  power  to 
lease  its  telegraph  line  without  statu- 
tory authorization.  Its  duties  are  the 
same  with  respect  to  the  telegraph  line 
as  to  the  railroad.  Atlantic,  etc.  Tel. 
Co.  V.  Union  Pacific  R.  Co.,  1  McCrary 
(U.  S.),  541  (1880),  1  Fed.  745. 

'  In  Brown  v.  Winnisimmet  Co.,  11 
Allen  (Mass.)  326  (1865),  the  Court, 
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Analogous  to  this  principle  in  practical  results,  although 
based  upon  essentially  different  grounds  —  in  that  a  joint  use 
is  distinguishable  from  a  lease  —  is  the  principle  that  a  rail- 
road company  may  grant  to  another  corporation  the  surplus 
use  of  its  tracks.^ 

§  173.  Leases  of  Franchises.  — -The  principles  of  law  gov- 
erning leases  of  franchises  have  already  been  considered  at 
length  in  connection  with  the  subject  of  the  sale  of  franchises.^ 

§  174.  Railroad  Leases  typical  of  Leases  of  Quasi-public 
Corporations.  —  As  indicated  in  the  preliminary  part  of  this 
treatise,  railroad  companies  have  been  granted,  and  have 
exercised,  the  power  of  leasing  their  property  and  franchise 
to  a  far  greater  extent  than  other  corporations  of  a  similar 
nature.  Legal  principles  relating  to  leases  of  gwasi-public 
corporations  have  been  established,  almost  without  exception, 
in  cases  involving  railroad  leases. 

While,  therefore,  in  the  further  consideration  of  the  subject 
special  reference  will  be  made  to  leases  of  railroads,  it  must 
be  borne  in  mind  that  the  principles  exemplified  are  of  general 
application  and  apply  alike  to  every  g'Mosi'-public  corporation 
—  to  turnpike,  canal,  telegraph,  telephone,  electric  light,  gas, 
water  and  other  public  utility   companies.' 


after  referring  to  the  powers  of  ferry  to  carry  over  the  persons  who  wish  to 

companies  and  to  their  right  to  own  use  the  ferry,  they  are  at  liberty  to 

extra  boats,  said  (p.  333):    "It  is  not  use  them  as  they  think  fit,   for  the 

necessary  that  such  extra  or  additional  profit  of  the  company,  and  either  to 

steamboats    should    be    kept    unem-  let   them   out  to   private   parties   for 

ployed  when  not  required  for  the  busi-  excursions,     or     to     carry     excursion 

ness  of  the  ferry,  but        .      it  is  com-  parties  themselves.'' 

petent  for  the  defendants  to  use  them  ^  Chicago,  etc.  R.  Co.  v.  Union  Pac. 

or  to  let  them  to  others  to  be  used  in  R.  Co.,  47  Fed.  23  (1891),  affirmed  sub 

carrying  on  any  legitimate  business."  nnm.  Union  Pac.   R.  Co.  v.  Chicago, 

In  Forrest  v.   Manchester,   etc.   R.  etc.  R.  Co.,  51  Fed.  321  (1892),  163 

Co.,  30  Beav.  47  (1861),  the  Master  U.  S.  564  (1895),   (16  Sup.  Ct.  Rep. 

of  the  Rolls  said :    "What  are  they  to  1173).     See  posi,  ch.  XXIV.:  "Tracfc- 

do   with   those    steamboats    at    other  age  Contracts." 

times  when  unemployed  at  the  ferry?  "  See  ante,  oh.  XII.  .    "Sales  of  Cor- 

Are  they  to  keep  them  idle ?     I  am  of  porate  Franchises." 

opinion  that  they  are  not;    and  that  ^  The  following  cases  relate  to  leases 

if  the  capital  of  the  company  is  really  of  guasi-public  corporations  other  than 

embarked  for  the  purpose  of  the  ferry  railroad  coinpanies. 

and  not  for  the  purpose  of  excursions,  Gas  and  Electric  Light  Companies  : 

when  the  steamboats  are  not  required  Jersey  City   Gas   Co.   v.  United  Gas 
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Article    II 

LEASES    OF    RAILROADS    (INCLUDING   TRACKAGE    CON- 
TRACTS) 


CHAPTER    XVI 


NATURE  AND  AUTHORIZATION  OP  CONTRACT  OF  LEASE 


I.   Nature  of  Lease  of  Railroad 

§  175.     What  constitutes  a  Lease  of  a  Railroad. 

§  176.     Distinction  between  Relation  of  Lessor  and  Lessee  and  other  Intercor- 
porate Relations. 

II.    Legislative  Authority  for  Lease  of  Railroad 

§  177.  Lease  of  Railroad  invalid  without  Legislative  Authority. 

§  178.  Necessity  for  Legislative  Authority  to  take  a  Lease. 

§  179.  Legislative  Ratification  of  Unauthorized  Lease. 

§  180.  What  Railroads  may  be  leased.     Statutory  Provisions. 

§  181.  Rule  of  Construction  of  Statutes. 

§  182.  Construction  of  Statutes.  —  (A)  Provisions  authorizing  Leases. 

§  183.  Construction  of  Statutes.  —  (B)  Provisions  not  authorizing  Leases. 

§  184.  Construction  of  Statutes.  —  (C)  Power  to  lease  Unfinished  Road. 

§  18.5.  Construction  of  Statutes.  —  (D)  Leases  of  Connecting  Lines. 

§  186.  Constitutional  and  Statutory  Prohibitions  of  Leases  of  Competing  or 

Parallel  Lines. 

§  187.  Long-term  Leases  not  prohibited  by  Statutes  against  Perpetuities. 

I.    Nature  of  Lease  of  Railroad 

§175.    What  constitutes  a  Lease  of  a  Railroad.  — A  railroad 
lease  is  a  conveyance  by  a  railroad  company,  for  rent  reserved, 

Imp.  Co.,  46  Fed.  264  (1891).;   Visalia  Rep.   525) ;    Bath   Gas   Light   Co.   v. 

Gas,   etc.   Co.  v.   Sims,   104  Cal.  326  Claffy,  151  N.  Y.  24  (1896),  (45  N.  E- 

(1894),  (43  Am.  St.  Rep.  105,  37  Pac.  Rep.  390,  36  L.  R.  A.  664). 

Rep.  1042);    Chicago  Gas  Light,  etc.  Telegraph  Companies :  Philadelphia 

Co.   V.   People's  Gas  Light,    etc.    Co.,  v.  Western  Union  Tel.  Co.,  11  Phila. 

121  111.  530  (1887),  (13  N.  E.  Rep.  169,  327  (1876)  ;    Atlantic,  etc.  Tel.  Co.  v. 

2  Am.  St.  Rep.  124) ;    Brunswick  Gas  Union    Pacific    R.    Co.,    1    Fed.    745 

Light  Co.  V.  United  Gas,  etc.  Co.,  85  (1880),  1  McCrary  (U.  S.),  541 ;   West- 

Me.  532  (1893),  (35  Am.  St.  Rep.  385,  ern  Union  Tel.  Co.  v.  Union  Pacific  R. 

43  Am.  &  Eng.  Corp.  Cas.  459,  27  Atl.  Co.,  3   Fed.  1  (1880),  1  McCrary  (U. 
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of  its  railroad  for  any  term  which  leaves  a  reversionary  interest.^ 
It  necessarily  involves  a  transfer  of  an  estate  in  the  railroad 
property  and  of  the  franchises  attaching  thereto.  It  generally 
involves  a  transfer  of  the  railroad  and  all  the  franchises  of  the 
vendor  corporation  for  a  long  term  of  years  —  often  equivalent 
to  a  grant  of  the  fee  in  consideration  of  stated  payments.^ 


S.),  41S;  Central  Branch  Union  Pacific 
H.  Co.  V.  Western  Union  Tel.  Co.,  2 
Fed.  417  (1881),  1  McCrary  (U.  S.), 
551 ;  ReifP  v.  Western  Union  Tel.  Co., 
49  N.  y.  Super.  Ct.  441  (1S,S3). 

'  A  grant  and  demise  by  one  rail- 
road corporation  to  another  of  all  its 
property,  real  and  personal,  and  all  its 
privileges  and  franchises  in  perpetuity, 
has  been  held  equivalent  to  an  abso- 
lute conveyance.  Chicago,  etc.  R.  Co. 
V.  Boyd.  118  111.  73  (1886),  (7  N.  E. 
Rep.  4S7). 

See  also  Hazard  v.  Vermont,  etc.  R. 
Co.,  17  Fed.  753  (1883);  Vermont, 
etc.  R.  Co.  V.  Vermont  Cent.  R.  Co., 
34  Vt.  1  (1861);  Town  of  AVest- 
brook's  Appeal  from  Commissioners, 
57  Conn.  95  (1889),  (17  Atl.  Rep.  368). 
Compare  State  v.  Housatonic  R.  Co., 
48  Conn.  44  (1880). 

While  this  conclusion  may  be  cor- 
rect where  no  right  of  reentry  is  re- 
served in  a  lease,  it  is  not  well  founded, 
as  a  matter  of  law,  where  there  is 
clause  of  reentry.  A  reser\-ation  of 
the  right  to  reenter  together  with 
that  of  rent,  constitute  a  reversionary 
interest,  —  the  essential  feature  of  a 
lease  as  distinguished  from  an  abso- 
lute conveyance. 

A  conveyance  of  a  right  of  way  to 
ii  railroad  company  contained  this 
condition:  "In  case  the  second  party 
shall  sell  the  above-mentioned  right 
of  way  to  any  other  company,  the 
party  of  the  first  part  shall  be  en- 
titled to  receive  one-half  of  the  pur- 
chase money."  The  railroad  com- 
pany h-a^od  its  entire  railroad  and 
property  for  099  years.  It  was  held 
that  the  lease  was  not  a  sale  within 
the  meaning  of  the  condition. 
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Morrison  v.  St.  Paul,  etc.  R.  Co., 
63  Minn.  75  (1895),  (65  N.  W.  Rep. 
141,  30  L.  R.  A.  546). 

-  Moorshead  v.  United  Rys.  Co.,  119 
Mo.  App.  541  (1906),  (96  S.  W.  Rep. 
261),  affirmed  203  Mo.  121  (1907), 
(100  S.  W.  Rep.  611):  "Does  the 
contract  possess  the  elements  of  a 
lease?  In  this  connection  it  is  proper 
to  remark,  in  the  first  place,  that 
goods,  chattels,  and  franchises  may 
be  leased  as  well  as  lands  and  tene- 
ments. The  statutes  of  the  State 
gave  the  United  Railways  Company 
the  right  to  lease  its  franchises,  rail- 
way lines  and  every  other  property, 
and  hy  the  same  statute  the  Transit 
Company  had  the  right  to  acquire 
every  character  of  property  belong- 
ing to  the  United  Railways  Compaiiy, 
including  its  franchises.  We  need  not 
be  troubled  about  the  power  of  the 
two  companies  to  enter  into  a,  lease 
covering  all  the  properties  mentioned 
in  the  instrument.  The  contract 
mentioned  divested  the  United  Rail- 
ways Company  of  the  possession  and 
use  of  the  properties  during  the 
period  named  (40  years)  in  considera- 
tion of  a  specific  rent  to  be  paid  by 
the  Transit  Company,  and  other 
duties  in  the  nature  of  rent,  to  be 
performed  by  the  latter;  provided 
further  for  the  reversion  of  the 
property  to  the  grantor,  the  United 
Railways  Company,  at  the  end  of  the 
term,  and  for  reentry  if  the  Transit 
Company  defaulted  in  the  perform- 
ance of  its  covenants  during  the 
term.  Those  ingredients  in  the  agree- 
ment suffice  to  constitute  a  lease." 

A  ^'ote  hy  n.   railroad  company  to 
agree  with  another  company  to  take 
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The  elements  essential  to  the  existence  of  a  valid  railroad 
lease  are  as  follows: 


a  lease  of  a  railroad  to  be  constructed 
by  the  latter  and  to  pay  as  rent  a 
stipulated  percentage  upon  its  cost, 
and  a  similar  vote  of  the  latter  cor- 
poration to  lease  its  railroad  to  the 
former  upon  these  terms,  are  merely 
preliminary  and  do  not  constitute  an 
actual  lease.  Peters  v.  Boston,  etc. 
R.  Co.,  114  Mass.  127  (1873). 

The  receiver  of  a.  railroad,  the 
earnings  of  which  were  less  than  the 
expense  of  operation,  entered  into  a 
contract  with  a  company  owning  a 
connecting  line  by  which  the  latter 
agreed  to  operate  the  road,  keeping 
the  accounts  in  the  receiver's  name 
and  charging  against  the  road  only 
the  cost  of  operation  and  necessary 
repairs.  It  was  held  that  the  con- 
tract was  not  a  lease,  but  one  under 
which  the  latter  company  operated 
the  road  as  agent  of  the  receiver. 
South  Carolina,  etc.  R.  Co.  v.  Carolina, 
etc.  R.  Co.,  93  Fed.  543  (1899). 

A  railroad  company  agreed  to  sell 
to  another  company  and  the  latter 
agreed  to  buy,  part  of  its  road  at  a 
fixed  price.  The  contract,  however, 
recited  that  the  vendor  could  not,  at 
the  time,  make  a  clear  title  and  it  was, 
therefore,  stipulated  that,  in  the  mean 
time,  the  vendor  should  lease  the  road 
to  the  purchaser.  The  provisions  in 
relation  to  the  sale  and  to  the  lease 
were  kept  distinct  throughout  the  con- 
tract. It  was  held  that,  prior  to  the 
time  when  title  could  be  transferred, 
the  relations  of  the  corporations  were 
those  of  lessor  and  lessee,  and  that, 
even  if  the  contract  of  sale  was  ultra 
vires,  the  lease  was  valid.  United 
States  Trust  Co.  v.  Mercantile  Co.,  88 
Fed.  140  (1898). 

A  written  agreement  by  which  one 
railroad  company  grants  to  another 
the  right,  for  a  term  of  years,  to  main- 
tain its  track  across  the  right  of  way 
of   the   former,    upon   payment   of   a 


nominal  rental,  is  a  lease,  the  cove- 
nants of  which  run  with  the  land. 
Louisville,  etc.  R.  Co.  v.  Illinois,  etc. 
R.  Co.,  174  111.  448  (1898),  (51  N.  E. 
Rep.  824). 

The  fact  that  the  road  of  one  rail- 
road company  was  operated  by  the 
receiver  of  another  company  who 
paid  therefor  a  part  of  the  gross 
receipts  arising  from  its  operation 
established  the  relationship  of  lessor 
and  lessee  rather  than  a.  partnership. 

Houston  etc.  R.  Co.  v.  McFadden, 
91  Tex.  194  (1897),  (42  S.  W.  Rep. 
593). 

A  contract,  by  which  a  telegraph 
company  grants  to  another  the  privi- 
lege of  stringing  wires  on  its  telegraph 
poles,  is  not  a  lease  of  the  corpo- 
ration's property,  within  the  mean- 
ing of  a  statute  providing  that  leases 
of  corporate  property  can  be  made 
only  when  sanctioned  by  holders  of 
three-fifths  of  the  stock.  Famsworth 
V.  Western  Union  Tel.  Co.,  53  Hun 
(N.  Y.),  636  (1889),  (6  N.  Y.  Supp. 
735). 

As  to  whether  a  particular  agree- 
ment was  a  "contract"  or  lease,  see 
Archer  v.  Terre  Haute,  etc.  R.  Co., 
102  111.  492  (1882),  (7  Am.  &  Eng. 
R.  Cas.  255).  See  also  Wiggins  Ferry 
Co.  V.  Ohio,  etc.  R.  Co.,  142  U.  S.  396 
(1891),  (12  Sup.  Ct.  Rep.  188);  South 
Carolina,  etc.  R.  Co.  v.  Augusta,  etc.  R. 
Co..  107  Ga.  164  (1899),  E.  Rep.  (33  S. 
36). 

In  Michigan  Central  R.  Co.  v. 
Fere  Marquette  R.  Co.,  128  Mich. 
333  (1901),  (87  N.  W.  Rep.  271) 
the  Court  said:  "The  rights  of 
the  parties  must,  therefore,  be  deter- 
mined by  the  contract  which  they 
voluntarily  made.  The  situation  was 
this  :  The  Saginaw  Valley  Company 
desired  to  avoid  the  construction 
and  maintenance  of  a,  separate  road 
for  a  distance  of  five  miles,   and  as 
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(1)  A  grant  of  authority  by  the  State  to  both  lessor  and 
lessee  corporations. 

(2)  The  assent  of  the  stockholders  of  both  corporations. 

(3)  A  written  instrument  stating  the  term  and  rent. 

(4)  Its  formal  execution. 

§  176.  Distinction  between  Relation  of  Lessor  and  Lessee 
and  other  Intercorporate  Relations.  — The  distinction  between 
a  contract  of  lease  entered  into  by  railroad  corporations  and 
their  consolidation  has  already  been  pointed  out.'  The  differ- 
ence between  the  relation  of  lessor  and  lessee  and  other  inter- 
corporate relations  is,  generally,  obvious. 

Contracts  for  the  joint  use  of  railroad  property  are,  how- 
ever, analogous  to  leases,  and  some  difficulty  has  arisen  in 
distinguishing  between  them.  The  point  of  difference  is  that 
a  lease  conveys  an  estate  in,  and  the  possession  of,  the  prop- 
erty constituting  its  subject-matter,  while  a  trackage  con- 
tract or  terminal  privilege  carries  with  it  no  interest  in  the 
property  and  no  right  to  its  exclusive  possession.^ 

II.    Legislative  Authority  for  Lease  of  Railroad 

§  177.  Lease  of  Railroad  invalid  without  Legislative  Author- 
ity. —  Upon  principles  elsewhere  considered,  a  guosi-public 
corporation  cannot  transfer,  absolutely  or  for  a  limited  period, 
its  franchises,  or  the  property  necessary  for  the  performance  of 
its  public  duties,  without  legislative  authority.^    A  lease  of 

well    the    construction    of    separate  the  arrangement,  but  might  at  any 

depots    and    the    purchase    of    depot  time    construct    its    own    road;     and 

grounds.     It  must   do  this   or   make  there  is   nothing  in   the   contract   to 

a    contract    with    the    Jackson       .  prevent     it.     The     relation     between 

Company.     The     former     could     not  the  parties  was  simply  that  of  lessor 

compel  the  use  of  the  latter's  road  and  and  lessee,   and  not  that  of  tenants 

depots.     The    latter    was    willing    to  in    common    of    the    right    of    way. 

grant  a  permanent  use  of  its  road  to  The  right  conveyed  was  that  of  user, 

the  former  for  certain  considerations.  and  not  that  of  ownership." 

These  were  agreed  to.     The  Jackson  '  See     ante,     §     14:      "Distinction 

road    di(.l    not    sell    to    the    Saginaw  between  Consolidation  and  Lease." 

Valley   road    any   of   its    real    estate,  ^  See   post,    §    255:    ** Nature   of  a 

but  granted  only  ti  permanent  lease.  Trackage  Contract." 

To    hold    otherwise    would    be    doing  'See   ante,    §§    17-18:    "Necessity 

violence  to  the  meaning  of  the  plain-  for  Legislative  Authority"   (consolida- 

est  terms.     The  Saginaw  Valley  road  tion) ;     ante,    §§    135-139:     " Legisla- 

was  under  no  obligation  to  continue  live  Authority  for  Sale  of  Franchises.'.'. 

326 


CHAP.   XVl]  NATURE   AND   AUTHORIZATION   OF   LEASE 


§177 


a  railroad,  in  the  absence  of  a  statute  authorizing  it,  is  ultra 
vires  and  against  public  policy.' 


■  I.  Cases  holding  Unauthorized 
Railroad  Lease  invalid  because  Ultra 
Vires. 

United  States:  St.  Louis,  etc.  R. 
Co.  V.  Terre  Haute,  etc.  R.  Co.,  145  U. 
S.  393  (1892),  (12  Sup.  Ct.  Rep.  953)  ; 
Central  Transp.  Co.  v.  Pullman  Car 
Co.,  139  U.  S.  24  (1891),  (11  Sup.  Ct. 
Rep.  478) ;  Pittsburgh,  etc.  R.  Co.  v. 
Keokuk  Bridge  Co.,  131  U.  S.  371 
(1889),  (9  Sup.  Ct.  Rep.  770) ;  Oregon 
R.,  etc.  Co.  V.  Oregonian  Co.,  130 
U.  S.  1  (1889),  (9  Sup.  Ct.  Rep.  409) ; 
Pennsylvania  R.  Co.  v.  St.  Louis,  etc. 
R.  Co.,  118  U.  S.  290  (1886),  (6  Sup. 
Ct.  Rep.  1094);  Thomas  v.  Railroad 
Co.,  101  U.  S.  71  (1879),  (leading 
case) ;  Hamilton  v.  Savannah,  etc. 
R.  Co.,  49  Fed.  412  (1892). 

Alabama:  Memphis,  etc.  R.  Co.  v. 
Grayson,  88  Ala.  572  (1889),  (7  So. 
Rep.  122,  16  Am.  St.  Rep.  69,  43  Am. 
&  Eng.  R.  Cas.  681). 

Indiana:  Commissioners  of  Tippe- 
canoe Co.  V.  Lafayette,  etc.  R.  Co., 
50  Ind.  85  (1875). 

Massachusetts :  Middlesex  R.  Co. 
V.  Boston,  etc.  R.  Co.,  115  Mass.  347 
(1874). 

Montana :  State  v.  Montana  R.  Co., 
21  Mont.  221  (1898),  (53  Pac.  Rep. 
623). 

Nebraska:  State  v.  Atchison,  etc. 
R.  Co.,  24  Neb.  143  (1888),  (8  Am. 
St.  Rep.  164,  38  N.  W.  Rep.  43). 

New  Hampshire :  Dow  v.  Northern 
R.  Co.,  67  N.  H.  1  (1886),  (36  Atl. 
Rep.  510). 

New  Jersey :  Black  v,  Delaware, 
etc.  Canal  Co.,  24  N.  J.  Eq.  454 
(1873). 

New  York :  Abbott  v.  Johnstown, 
etc.  Horse  R.  Co.,  80  N.  Y.  27  (1880), 
(36  Am.  Rep.  572);  Troy,  etc.  R. 
Co.  V.  Kerr,  17  Barb.  (N.  Y.)  581 
(1854);  Gere  v.  New  York  Central, 
etc.  R.  Co.,  19  Abb.  N.  C.  193 
(1885). 


England:  East  Anglian  R.  Co.  v. 
Eastern  Counties  R.  Co.,  11  C.  B. 
(o.  s.)  775  (1851)  ;  Simpson  v.  Deni- 
son,  10  Hare,  51  (1852),  (16  Jur.  828). 

II.  Cases  holding  Unauthorized 
Railroad  Lease  invalid  because  against 
Public  Policy. 

United  States :  Thomas  v.  Railroad 
Co.,  101  U.  S.  71  (1879);  Earle  v. 
Seattle,  etc.  R.  Co.,  56  Fed.  909 
(1893).  Com.pare,  however,  Pitts- 
burgh, etc.  R.  Co.  V.  Columbus,  etc. 
R.  Co.,  8  Biss.  456  (1879). 

Georgia:  Singleton  v.  Southwestern 
R.  Co.,  70  Ga.  464  (1883),  (48  Am. 
Dec.  574). 

Illinois:  Wabash,  etc.  R.  Co.  v. 
Payson,  106  lU.  534  (1883),  46  Am. 
Rep.  705). 

Kentucky:  McCabe's  Admx.  v. 
Mays\-ille,  etc.  R.  Co.,  112  Ky.  861 
(1902),  (66  S.  W.  Rep.  1054). 

Massachusetts :  Braslin  v.  Somer- 
ville  Horse  R.  Co.,  145  Mass.  64 
(1887),(13N.  E.  Rep.65)  :  "The  gen- 
eral rule  is  familiar,  that  neither  a  steam 
nor  a  street  railway  corporation  can 
make  a  valid  transfer,  either  by  way  of 
absolute  deed,  mortgage  or  lease,  of 
its  franchise,  or  of  its  railroad  and 
bulk  of  its  property,  or  reheve  itself 
of  the  burdens  imposed  upon  it  by 
law,  or  by  its  charter,  without  the 
consent  of  the  State." 

Minnesota :  Freeman  v.  Minne- 
apoUs,  etc.  R.  Co.,  28  Minn.  443 
(1881),  (10  N.  W.  Rep.  594). 

New  Jersey :  A  corporation  created 
by  statute  possesses  no  rights,  and 
can  exercise  no  powers,  which  are 
not  expressly  given  or  necessarily 
impUed.  Such  a  corporation  can- 
not lease  or  dispose  of  any  franchise 
needful  in  the  performance  of  its 
obligations  to  the  State,  without 
legislative  consent.  Stockton  v.  Cen- 
tral R.  Co.,  50  N.  J.  Eq.  52  (1892), 
(24    Atl.   Rep.  964).       Also    Mills   v. 
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In  Pennsylvania  R.  Co.  v.  St.  Louis,  etc.  R.  Co.^  Mr.  Justice 
Miller  thus  applied  the  principle  of  ultra  vires  to  railroad  leases : 
"  We  think  it  may  be  stated,  as  the  just  result  of  these  cases 
and  on  sound  principle,  that,  unless  specially  authorized  by 
its  charter  or  aided  by  some  other  legislative  action,  a  railroad 
company  cannot,  by  lease  or  any  other  contract,  turn  over  to 
another  company,  for  a  long  period  of  time,  its  road  and  all 
its  appurtenances,  the  use  of  its  franchises,  and  the  exercise  of 
its  powers;  nor  can  any  other  railroad  company,  without 
similar  authority,  make  a  contract  to  receive  and  operate  such 
road,  franchises,  and  property  of  the  first  corporation,  and  that 
such  a  contract  is  not  among  the  ordinary  powers  of  a  railroad 
company,  and  is  not  to  be  presumed  from  the  usual  grant  of 
powers  in  a  railroad  charter." 

And  in  the  earlier  case  of  Thomas  v.  Railroad  Co.''  the  same 
Justice,  after  discussing  the  doctrine  of  ultra  vires,  said:  "  There 
is  another  principle  of  equal  importance  and  equally  conclu- 


Central  R.  Co.,  41  N.  J.  Eq.  1  (1886), 
(2  Atl.  Rep.  453) ;  Black  v.  Delaware, 
etc.  Canal  Co.,  22  N.  .J.  Eq.  130  (1871) ; 
s.  c.  24  N.  J.  Eq.  454  (1873). 

Pennsylvania:  Van  Steuben  v. 
Central  R.  Co.,  178  Pa.  St.  367  (1896), 
(35  Atl.  Rep.  992). 

South  Carolina :  Harmon  v.  Co- 
lumbia, etc.  R.  Co.,  28  S.  C.  401 
(1887),  (S  S.  E.  Rep.  835,  13  Am.  St. 
Rep.  686). 

Texas :  International,  etc.  R.  Co. 
V.  Moody,  71  Tex.  614  (1888),  (9  S.  W. 
Rep.  465) ;  Gulf  etc.  R.  Co.  v.  Morris, 
67  Tex.  692  (1887),  (4  S.  W.  Rep. 
156) ;  Central,  etc.  R.  Co.  v.  Morris,  68 
Tex.  49  (1887),  (3  S.  W.  Rep.  457). 

Vermont:  Nelson  v.  Vermont,  etc. 
R.  Co.,  26  Vt.  717  (1854),  (62  Am. 
Dec.  614). 

Virginia:  Roper  v.  McWhorter, 
77  Va.  214  (1883). 

Trc'.si  Virtjinia  :  Ricketts  v.  Chesa- 
peake, etc.  R.  Co.,  33  W.  Va.  433 
(1890),  (10  S.  E.  Rep.  801,  25  Am. 
St.  Rep.  901,  7  L.  R.  A.  354)  :  "We 
think  it  may  be  stated,  as  the  just 
result   of  the   decided   cases,   and   on 
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sound  principle,  that  a  railroad  cor- 
poration cannot,  without  distinct 
legislative  authority,  by  lease,  or  any 
other  contract,  turn  over  to  another 
company  its  road  and  the  use  of  its 
franchises,  and  thereby  exempt  itself 
from  rei^ponsibility  for  the  conduct 
and  management  of  the  road."  Also 
Fischer  v.  West  Virginia  R.  Co.,  39 
W.  Va.  366  (1894),  (9  S.  E.  Rep. 
578). 

England :  An  agreement  between 
two  railway  companies,  made  with- 
out the  authority  of  the  legislature, 
whereby  one  company  delegates  to 
another  all  the  powers  which  have 
been  conferred  upon  it  by  parliament, 
is  an  unlawful  attempt  to  effect  that 
which  pariiament  alone  can  au- 
thorize, and  is  against  pubhc  policy. 
Great  Northern  R.  Co.  v.  Eastern 
Counties  R.  Co.,  12  Eng.  L.  &  Eq. 
224  (1851),  9  Hare,  306. 

*  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.  R.  Co.,  lis  U.  S.  309  (1886),  (6 
Sup.  Ct.  Rep.  1094). 

2  Thomas  v.  Railroad  Co.,  101  U.  S. 
83  (1879). 
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sive  against  the  validity  of  this  contract,  which,  if  not  coming 
exactly  within  the  doctrine  of  ultra  vires  as  we  have  just  dis- 
cussed it,  shows  very  clearly  that  the  railroad  company  was 
without  the  power  to  make  such  a  contract.  That  principle 
is  that  where  a  corporation,  like  a  railroad  company,  has 
granted  to  it  by  charter  a  franchise  intended,  in  large  measure, 
to  be  exercised  for  the  public  good,  the  due  performance  of 
those  functions  being  the  consideration  of  the  public  grant, 
any  contract  which  disables  the  corporation  from  performing 
those  functions,  which  undertakes,  without  the  consent  of 
the  State,  to  transfer  to  others  the  rights  and  powers  conferred 
by  the  charter,  and  to  relieve  the  grantees  of  the  burden  which 
it  imposes,  is  a  violation  of  the  contract  with  the  State,  and  is 
void  as  against  public  policy." 

§  178.  Necessity  for  Legislative  Authority  to  take  a  Lease.  — 
Legislative  authority  is  as  necessary  to  take  as  to  make  a  lease. 
A  railroad  company,  unless  expressly  authorized,  has  no  power 
to  accept  a  lease  of  the  railroad  and  franchises  of  another  cor- 
poration. Such  an  act,  unauthorized,  is  both  ultra  vires  and 
opposed  to  public  poUcy.  One  corporation  cannot  assume 
the  performance  of  the  public  duties  of  another  unless  the 
State  approve. 

If  either  party  to  a  lease  of  a  railroad  is  acting  without  au- 
thority it  is  void.  A  contract  beyond  the  powers  of  either  is 
as  invalid  as  if  beyond  the  powers  of  both.' 

§  179.  Legislative  Ratification  of  Unauthorized  Lease.  — 
While  legislative  authority  is  essential  to  the  validity  of  a  lease 
of  a  railroad  it  is  not  necessary  that  it  should  be  granted  before 
the  execution  of  the  lease.     The  legislature  may  cure  invalidity 

■  St.  Louis,  etc.  R.  Co.  v.  Terre  Rep.  1094) ;  Thomas  v.  Railroad  Co., 
Haute,  etc.  R.  Co.,  145  U.  S.  404  101  U.  S.  82  (1879) ;  Rogers  v.  Nash- 
(1892),  (12  Sup.  Ct.  Rep.  953);  viUe,  etc.  R.  Co.,  91  Fed.  316  (1898). 
Central  Transp.  Co.  v.  Pullman  Car  Also  Lomsville,  etc.  R.  Co.  v.  Ken- 
Co.,  139  XJ.  S.  24  (1891),  (11  Sup.  Ct.  tucky,  161  U.  S.  691  (1896),  (16  Sup. 
Rep.  478) ;  Pittsburgh,  etc.  R.  Co.  Ct.  Rep.  714) ;  Winch  i,.  Birkenhead, 
V.  Keokuk,  etc.  Bridge  Co.,  131  U.  S.  etc.  R.  Co.,  16  Jur.  1035  (1835). 
371  (1889),  (9  Sup.  Ct.  Rep.  770);  And  see  ante,  §  139:  "Legislative 
Oregon  R.,  etc.  Co.  v.  Oregonian  R.  Authority  essential  to  Purchase  of 
Co.,  130  U.  S.  36  (1889);  Pennsyl-  Franchises";  ante,  §  144:  "Seller 
vania  Co.  v.  St.  Louis,  etc.  R.  Co.,  musi  have  Authority  to  sell  and  Buyer 
118   TJ.   S.   310   (1886),    (6   Sup.   Ct.  to  buy." 
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by  subsequent  ratification,  and,  when  ratified,  a  contract  stands 
as  if  authorized  in  the  first  instance.'  Thus,  a  lease  of  a  rail- 
road and  franchises,  unauthorized  when  made  either  by  the 
corporation's  articles  of  incorporation  or  by  statute,  was  held 
to  be  validated  by  an  act  of  the  legislature  subsequently 
passed  conferring  such  authority.^ 

Legislative  ratification  must  be  clearly  expressed.  A  refer- 
ence to  "  lessees,"  in  an  act  regulating  rates  of  fare  upon  a 
railroad  operated  under  an  unauthorized  lease,  does  not  vali- 
date it.     "It  is  not  by  such  an  incidental  use  of  the  word 


'  Terre  Haute,  etc.  R.  Co.  v.  Cox, 
102  Fed.  825  (1900).  See  also  the 
following  cases  of  mortgages  and  con- 
solidations without  authority  made 
binding  by  subsequent  legislative  rati- 
fication which  invoh'e  principles 
applicable  to  cases  of  leases. 

United  States:  Graham  v.  Boston, 
etc.  R.  Co.,  118  U.  S.  161  (1886), 
(6  Sup.  Ct.  Rep.  1009) ;  Gross  v.  U.  S. 
Mortgage  Co.,  108  U.  S.  447  (1883), 
(2  Sup.  Ct.  Rep.  940) ;  Galveston  R. 
Co.  V.  Cowdrey,  11  Wall.  (U.  S.)  459 
(1870);  Whitewater,  etc.  Canal  Co. 
V.  Valette,  21  How.  (U.  S.)  414  (1858) ; 
Hall  V.  Sullivan  R.  Co.  11  Fed.  Cas. 
257  (1857),  (2  Redfield  Am.  Ry.  Cas. 
621,  21  Law  Rep.  138). 

Illinois:  XJ.  S.  Mortgage  Co.  v. 
Gross,  93  111.  483  (1879),  (s.  c.  108 
U.  S.  supra) ;  Mitchell  v.  Deeds,  49 
111.  416  (1867),  (95  Am.  Dec.  621); 
Racine,  etc.  R.  Co.  v.  Farmers  Loan, 
etc.  R.  Co.,  49  111.  331  (1808),  (95  Am. 
Dec.  595)  ;  Hatcher  v.  Toledo,  etc. 
R.  Co.,  02  lU.  477  (1872),  (6  Am.  R. 
Rep.  405). 

Maine:  Kennebec,  etc.  R.  Co,  v. 
Portland,  etc.  R.  Co.,  59  Me.  1  (1871) ; 
Shepley  v.  Atlantic,  etc.  R.  Co.,  55 
Me.  395  (1868). 

Massachusetts :  Shaw  v.  Norfolk 
County  R.  Co.,  5  Gray  102  (1855). 

New  Hampshire:  Richards  v.  Mer- 
rimack, etc.  R.  Co.,  44  N.  H.  127 
(1862). 

See  ante,  §  20 :  "  Legislative  Sana- 
tion —  how  ex 


^  Terre  Haute,  etc.  R.  Co.  v.  Cox, 
102  Fed.  825  (1900).  In  this  case 
Judge  Grosscup  said;  "  From  the  mo- 
ment the  act  was  passed  the  two  rail- 
way companies  had  the  power  to  enter 
into  a  lease  containing  provisions  such 
as  are  here  sought  to  be  enforced. 
Thenceforth  such  power  existed 
under  the  laws  of  Indiana.  Had  the 
two  companies,  at  any  time  thereafter, 
formally  adopted  the  lease,  under  the 
act  giving  authority,  no  one  would 
insist  that  the  lease  was  vitra  I'ires. 
An  adoption  of  the  lease,  otherwise 
unauthorized,  under  an  act  confer- 
ring authority,  must  be  distinguished 
from  an  attempted  ratification  with- 
out any  new  statutory  authority. 
In  the  one  case  the  law  is  changed 
so  that  the  contemplated  agreement 
is  no  longer  unlawful ;  in  the  other 
the  contemplated  ratification,  if  held 
vahd,  would,  in  effect,  substitute,  on 
the  question  of  power,  the  will  of  the 
corporation  for  the  will  of  the  legis- 
lature. But  an  adoption  of  the  agree- 
ment embodied  in  the  lease,  in  the 
light  of  the  new  power  conferred, 
may  be  imphed  from  conduct,  as  well 
as  from  a  formal  act  of  readoption. 
It  is  not  an  attempted  over- 
reaching of  the  law,  by  the  ratifica- 
tion of  an  unauthorized  act;  but 
is,  in  effect,  a  readjustment  of  the 
companies'  relations  to  the  powers 
conferred  by  the  new  legislative 
authority. " 


330 


CHAP.   XVl]  NATURE   AND   AUTHORIZATION   OP   LEASE 


§180 


'  lessees  '  .  .  .  that  a  contract,  unauthorized  by  the  charter 
and  forbidden  by  pubhc  pohcy,  is  to  be  made  vahd  and  ratified 
by  the  State."  ' 

Ratification  by  the  legislature  must  be  distinguished  from 
ratification  by  stockholders.  The  stockholders  of  a  corpora- 
tion may  ratify  an  irregularity  in  the  exercise  of  granted  powers; 
the  State  alone  can  make  good  an  act  beyond  the  scope  of 
those  powers.^ 

§  180.  What  Railroads  may  be  leased.  Statutory  Provi- 
sions. —  The  power  to  lease  railroads  is,  in  many  cases,  granted 
in  conjunction  with  a  grant  of  power  to  sell  them.  Divers 
statutes  of  this  character  are  included  in  the  summary  printed 
in  connection  with  the  subject  of  sales  of  railroads.  Other 
statutes  relating  only  to  railroad  leases  are  collected  in  the 
footnote.' 


1  Thomas  v.  Railroad  Co.,  101  U.  S. 
85  (1879).  See  also  Oregon  R.,  etc. 
Co.  V.  Oregonian  R.  Co.,  130  U.  S.  1 
(1889),  (9  Sup.  Ct.  Rep.  409). 

^  Louisville,  etc.  R.  Co.  v.  Louis- 
ville Trust  Co.,  174  U.  S.  552  (1899), 
(19  Sup.  Ct.  Rep.  817),  and  cases 
cited. 

^  Alabama.  See  ante,  §  145 
("Sales"). 

Arizona.  Code  1896,  §  1171 : 
"Any  railroad  company  incorporated 
by  the  laws  of  any  other  State  and 
now  owning  or  which  is  authorized 
to  own  or  operate,  by  lease  or  other- 
wise, any  railroad  in  this  State," 
may  "aid  any  railroad  company  in- 
corporated under  any  .  law  of 
this  State  .  by  leasing  .  .  .  any 
such  railroad,  on  such  terms  as  may 
be  agreed  upon  by  the  respective 
boards  of  directors.''  See  also  ante, 
§  145  ("Sales"). 

Arkansas.  See  an^e,  §  145  ("  Sales  ") . 

California.  Pomeroy's  Code  1901, 
§  473  (a)  ;  "Railroad  corporations 
doing  business  in  this  State,  and 
organized  under  the  law  of  this  State, 
or  of  the  United  States,  or  any  other 
State  or  Territory  thereof,  have  power 
to    enter    into    contracts    with    one 


another  whereby  the  one  may  lease 
of  the  other  the  whole  or  any  part 
of  its  railroad." 

Colorado.  See  ante,  §  145("Sales"). 

Connecticut.  G.  S.  1902,  §  3702  : 
"Any  company  may  naake  lawful 
contracts  with  any  other  oompany 
with  whose  railroad  its  tracks  may 
connect    or    inter.sect  and    may 

take  a  lease  of  the  property  or  fran- 
chises of,  or  lease  its  property  or 
franchises  to,  any  such  company." 

Florida.    See  ante,  §  145  ("Sales")- 

Georgia.   See  ante,  §  145  ("Sales")- 

Idaho.     See  ante,  §  145  ("Sales"). 

Iowa.     See  ante,   §  145  ("Sales"). 

Kansas.  G.  S.  1897,  ch.  70,  §  94  : 
"Any  railroad  company  shall  have 
power  to  lease  its  road  and  appurte- 
nances to  any  railroad  corporation  or- 
ganized under  the  laws  of  this  State, 
or  any  adjoining  State,  when  the  road 
so  leased  shall  thereby  become  on  the 
operation  thereof  a  continuation  and 
extension  of  the  road  of  the  company 
accepting  such  lease. "  For  additional 
statutes  see  ante,  §  145  ("Sales"). 

Maine.     See  ante,  §  145  ("Sales"). 

Maryland.  See  ante,  §  145 
("Sales"). 

Massachusetts.        Supp.    to    Rev. 
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These  statutes,  as  a  general  rule,  limit  the  right  to  make  and 
take  leases  to  railroad  companies  owning  or  operating  con- 
necting lines. 


Laws,  1906,  ch.  112,  §  209:  "Two 
railroad  corporations  created  by  this 
Commonwealth,  whose  roads  enter 
upon  or  connect  with  each  other 
;  and  any  such  corporation 
may  lease  its  road  to  any  other  such 
corporation."  [This  section,  how- 
ever, does  not  authorize  a,  lease  be- 
tween two  corporations,  each  of 
which  has  a  terminus  in  Boston.] 
"The  roads  of  two  railway  companies 
shall  be  deemed  to  enter  upon  or 
connect  mth  each  other  if  one 

of  such  roads  enters  upon,  connects 
with,  or  intersects  a  road  leased  to 
the  other,  or  operated  by  it  under  a 
contract." 

Ih.  §  210:  "No  railroad  shall 
lease  .  its    road    for    a    period    of 

more  than  ninety-nine  years." 

Michigan.        See      ante,       §       145 

("Sales'O- 

Minnesota.  See  ante,  §  145 
("Sales"). 

Mississippi.  Code  1906,  §  4079  : 
"Every  railroad  corporation  organ- 
ized under  the  provisions  of  this 
chapter  shall  have  and  exercise  the 
following  powers,  rights,  and  pri\i- 
leges,  viz  :"  — 

{lb.  §  4090).  "To  lease  its  rail- 
road and  all  its  property  and  fran- 
chises, rights,  powers,  privileges,  and 
immunities  then  owned  or  thereafter 
to  be  acquired,  or  to  lease  other  rail- 
roads, in  or  out  of  this  State,  not  in 
either  case  parallel  or  competing  lines, 
for  a  term  of  years." 

Missouri.  See  ante,  §  145 
("Sales"). 

Montana.  See  ante,  §  145 
("Sales")- 

Nebraska.  See  ante,  §  145 
("Sales"). 

New  Hampshire.  Pub.  Stat.  & 
Sess.  Laws  1901,  ch.  156,  §  21,  p.  503  : 
"Any  railroad  corporation  may  lease 
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its  railroad  .  .  to  any  other  rail- 
road corporations  for  such  a,  length  of 
time  and  upon  such  terms  as  may  be 
agreed  to  by  the  lessor  and  lessee 
corporations  at  meetings  of  their 
respective  stockholders  .  by  a 
two-thirds  vote  of  all  the  stock 
represented  and  voting  at  such 
meetings." 

lb.  §  44,  p.  506  :  Foreign  corpora- 
tions operating  roads  within  this 
State  shall  have  the  same  rights  for 
the  purpose  of  leasing  other  roads 
as  if  created  by  the  laws  of  this 
State. 

New  Jersey.  See  ante,  §  22,  note 
(' '  Consohdation  ") . 

New  Mexico.  Comp.  Laws  1897, 
§  3847 :  Every  corporation  formed 
under  this  act  shall  have  the  follow- 
ing powers :  (15)  "To  lease  the 
whole  or  any  portion  of  its  railroad 
.  .  to  any  other  corporation  formed 
under    this    act     or  .  under    the 

laws  of  any  other  State  or  Territory, 
with  the  road  of  which  its  road  may 
connect  and  form  a  continuous  line 
of  travel  and  transportation."  (16) 
"To  take  leases  of  such  other  rail- 
roads as  are  mentioned  in  the 
last  precei-Ung  subdi\"ision  of  this 
section." 

For  additional  statutes,  see  ante, 
§   145  ("Sales"). 

New  York.  R.  S.  1901  (Birds- 
eye's)  Railroad  Law,  §  78:  "Any 
railroad  corporation  or  any  corpora- 
tion owning  or  operating  a  railroad 
route  within  this  State  may  contract 
with  any  other  such  corporation  for 
the  use  of  their  respective  roads  or 
routes  .  in    such    manner  .  as 

prescribed  in  such  contract      .   . 

and  if  such  contract  shall  be  a  lease 
of  any  such  road,  and  for  a  longer 
period  than  one  year,"  it  shall  not 
be  binding  "unless  approved  by  the 
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Power  to  take  a  lease  of  a  railroad  withia  the  State  is,  as 
a  general  rule,  conferred  indiscriminately  upon  domestic  and 
foreign  corporations. 


votes  of  stockholders  owning  at  least 
two-thirds  of  the  stock  of  each  cor- 
poration which  is  represented  and 
voted  upon  in  person  or  by  proxy 
at  a  meeting  called  separately  for 
that  purpose." 

North  Carolina.  Laws  1885,  ch. 
108,  p.  159,  §  2:  "Any  railroad  . 
may  lease  any  railroad  or  branch  rail- 
road ...  in  this  or  any  adjoining 
State  connecting  with  it,  directly 
or  indirectly." 

North  Dakota.  See  ante,  §  145 
("Sales"). 

Ohio.  Bates'  Anno.  Stat.  (1787- 
1906),  §  3384  (a)  :  "Any  consolidated 
company  of  this   State   or   any 

other  State,  may  .  .  lease  .  any 
railroad  .  .  of  this  State  or  of  any 
other  State,  if  the  Hne  of  road  cov- 
ered by  such  lease  .  .  is  connected 
with  the  hne  of  road  of  such  con- 
sohdated  railroad  company,  upon 
such  terms  as  may  be  agreed  upon 
between  the  companies." 

For  additional  statute,  see  ante, 
§  145  ("Sales"). 

Oklahoma.  See  ante,  §  145 
("Sales"). 

Oregon.  See  ante,  §  145 
("Sales"). 

Pennsylvania.  Bright  Purd.  Dig. 
1894,  §  153,  p.  1810 :  (Act  of  March 
13,  1847),  relates  to  the  running  of 
cars  on  connecting  railways. 

lb.  §  154,  p.  1810:  The  act  of 
March  13,  1847,  "shall  be  so  construed 
as  to  authorize  companies  owning  any 
connecting  railroads  in  the  State  of 
Pennsylvania  to  enter  into  any  lease 
.   .   .  with  each  other." 

Ih.  §  156,  p.  1810:  "It  shall  be 
lawful  for  any  railroad  companies  to 
enter  into  contracts  for  the  use  or 
lease  of  any  other  railroads  upon  such 
terms  as  may  be  agreed  upon. 
■  Provided,  that  the  roads  of  the  com- 


panies so  contracting  or  leasing  shall 
be  directly,  or  by  means  of  intervening 
railroads,  connected  with  each  other." 

lb.  §  169,  p.  1812:  "Any  railroad 
company  or  companies  ...  of  this 
Commonwealth"  may  "lease  or  be- 
come the  lessees,  by  assignment  or 
otherwise,  of  any  railroad  or  rail- 
roads .  whether  the  road  or  roads 
embraced  in  such  lease  .  .  .  may  be 
within  the  hmits  of  this  State,  or 
created  by  or  existing  under  the  laws 
of  any  other  State  or  States  .  .  . 
Provided,  however,  that  the  road  or 
roads,  so  embraced  in  any  such  lease 
.  .  .  shall  be  connected,  either  di- 
rectly, or  by  means  of  an  intervening 
Une,  with  the  railroad  or  railroads  of 
said  company  or  companies  of  this 
Commonwealth  so  entering  into  such 
lease  and  thus  forming  a  con- 
tinuous route  or  routes  for  the  trans- 
portation of  persons  and  property." 

SoiUh  Carolina.  See  ante,  §  145 
("Sales"). 

South  Dakota.  See  ante,  §  145 
("Sales"). 

Tennessee.  Code  1896,  §  1538: 
"Any  railroad  company  owning  any 
main  hne  may  contract  with  any  com- 
pany owning  a  railroad  connecting 
with  such  main  line  for  the  lease 
thereof." 

For  additionad  statutes,  see  ante, 
§  145  ("Sales"). 

Texas.  Sayles'  Qv.  Stat.  1897 
(Supp.  to  1900),  vol.  2,  ch.  15a  (Acts 
1899,  p.  73)  :  "Any  railroad  now  or 
hereafter  constructed,  not  exceeding 
thirty  miles  in  length,  connected  at  or 
near  the  State  Une  with  any  other 
railroad,  may  be  leased  by  the  com- 
pany owning  such  other  railroad"  for 
not  exceeding  ten  years. 

Utah.  Laws  1901,  ch.  26,  p.  23, 
§7:  "Any  railroad  .  .  of  this  State 
may   lease   and   operate  ...  a   rail- 
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The  term  for  which  leases  of  railroads  may  be  taken  is  gen- 
erally unlimited.  In  Massachusetts,  however,  it  cannot  exceed 
ninety-nine  years. 

The  English  "  Railway  Leasing  Act,"  which  forbids  the 
lease  of  any  railway  "  unless  under  a  distinct  provision  of  an 
Act  specifying  the  parties  "  seems  to  be  a  "  leasing  act  "  in 
the  negative. 

§  181.  Rule  of  Construction  of  Statutes.  — A  statute  grant- 
ing powers  to  a  corporation  is  construed  strictly,  against  the 
grantee  and  in  favor  of  the  public.  In  grants  by  the  public 
e\'erything  must  be  expressed;   nothing  passes  by  implication.' 


road  owned  by  any  other  company 
within  or  without  this  State ;  and 
any      railroad  .  of      the      United 

States,  or  of  any  State  or  Territory, 
may  lease  and  operate  .  .  the  rail- 
road owned  by  a  company  of  this 
State." 

This  act  does  not  permit  leasing  of 
competing  Hnes. 

For  additional  statute,  see  ante, 
§  14.5  ("Sales"). 

Vermont.  Stat.  1894,  §  3747: 
"Railroad  companies  in  tliis  State 
may  make  contracts  and  arrange- 
ments with  each  other,  and  with 
railroad  corporations  .  .  of  other 
of    the    United    States,    or  .    of 

the  Dominion  of  Canada,  for  leas- 
ing and  running  the  roads  of  the 
respective  corporations,  or  a  part 
thereof." 

Washington.  See  ante,  §  145 
("Sab-s"). 

West  Virginia.  Code  1906,  §  2346. 
See  ante,  §  22,  note,  where  this  statute 
is  shown  with  reference  to  consolida- 
tions. 

Wisconsin.  See  ante,  §  145 
("Sales"). 

Wyoming.  See      ante,      §      145 

(''Sales"). 

England.  "The  Railway  Leasing 
Act,"  8  &  9  Vict.  c.  96  (1845),  pro- 
vides that  no  railway  company  shall 
grant  or  accept  a  lease  or  transfer  of 
any  railway  unless  under  a  distinct 
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provision  of  an  Act  specifying  the 
parties. 

^  Cliarles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  (U.  S.)  420  (1837); 
Dubuque,  etc.  R.  Co.  v.  Litchfield  Co. 
23  How.  (U.  S;)66  (1859) ;  Turnpike  Co. 
V.  Illinois,  96  U.  S.  63  (1877) ;  SHdell 
V.  Grandjean,  111  U.  S.  412  (1SS4), 
(4  Sup.  Ct.  Rep.  475)  ;  Oregon  R., 
etc.  Co.  V.  Oregonian  R.  Co.,  130  U.  S. 
1  (1889),  (9  Sup.  Ct.  Rep.  409). 

In  Central  Transp.  Co.  v.  Pullman 
Car  Co.,  139  U.  S.  24  (1891),  (11  Sup. 
Ct.  Rep.  478),  the  Supreme  Court,  of  the 
United  States  said:  *'By  a  familiar 
rule,  every  public  grant  of  property, 
or  of  privileges  or  franchises,  if  am- 
biguous, is  to  be  construed  against 
the  grantee  and  in  favor  of  the  public  ; 
because  an  intention,  on  the  part  of 
the  government,  to  grant  to  private 
persons,  or  to  a  particular  corpora- 
tion, property  or  rights  in  which  the 
whole  pubhc  is  interested,  cannot  be 
presumed,  unless  unequivocally  ex- 
pressed or  necessarily  to  be  implied  in 
the  terms  of  the  grant,  and  because 
the  grant  is  supposed  to  be  made  at 
the  soUcitation  of  the  grantee,  and  to 
be  drawn  up  by  him  or  by  his  agents, 
and  therefore  the  words  used  are  to 
be  treated  as  those  of  the  grantee; 
and  this  rule  of  construction  is  a 
wholesome  safeguard  of  the  interests 
of  the  public  against  any  attempt  of 
the  grantee,  by  the  insertion  of  am- 
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The  intention  of  the  legislature  to  authorize  a  railroad  com- 
pany to  lease  its  railroad  and  franchises  must  clearly  appear 
or  the  power  will  not  exist.'  In  case  of  doubt,  a  construction 
will  not  be  given  which  will  authorize  a  ^uast'-public  corpora- 
tion to  disable  itself  from  performing  the  duties  for  which  it 
was  created.  In  fact,  it  has  been  said  that  to  justify  a  rail- 
road company  in  claiming  authority  to  lease  its  railroad  to 
another  corporation  "  it  must  be  able  to  point  to  the  exact 
statute  granting  such  authority."  ^ 

The  correct  rule  is,  undoubtedly,  that  grants  are  to  be  strictly 
construed,  but  that  the  intention  of  the  legislature  is  not  to 
be  defeated  by  an  unreasonably  strict  construction.' 

§  182.  Construction  of  Statutes  —  (A)  Provisions  author- 
izing Leases.  — Power  to  purchase  outright  is  said  to  include 
power  to  lease  and  operate  for  a  definite  term.  Upon  similar 
principles,  it  is  held  that  where  a  railroad  company,  under  its 
charter,  has  power  both  to  construct  a  railroad  for  another 
corporation  to  operate,  and  to  operate  a  railroad  in  its  own 
behalf,  it  has  power  to  lease  a  railroad  for  its  own  operation.^ 

"  Power  to  receive  a  lease  from  a  connecting  railroad  cor- 
poration implies  power  in  favor  of  the  latter  to  give  it."  ^ 

biguous  language,  to  take  what  could  was   not    approved   by   the   appellate 

not  be  obtained  in  clear  and  express  court,  and  cannot  be  justified  in  prin- 

terms."  ciple.     24  N.  J.  Eq.  455  (1873). 

^  United    States:    Central    Transp.  Texas:    East  Line,  etc.   R.   Co.  v. 

Co.   V.   Pullman  Car  Co.,     139  U.   S.  State,  75  Tex.  434  (1889),  (12  S.  W. 

24   (1891),    (11    Sup.   Ct.    Rep.   478);  Rep.  690). 

Oregon    R.,    etc.     Co.    v.     Oregonian  ^  State  v.  Atchison,  etc.  R.  Co.,  24 

R.  Co.,  130  U.   S.    1    (1889),    (9  Sup.  Neb.  161  (1888),  (38  N.  W.  Rep.  43, 

Ct.   Rep.    409);    Pennsylvania   Co.  v.  8  Am.  St.  Rep.  164). 

St.  Louis,  etc.  R.  Co.,    118  U.  S.   290  ^  See    ante,   §    27:    "General    Rule 

(1886),  (6  Sup.  Ct.  Rep.  1094).  of  Construction"   ("  Consolidation"); 

Nebraska:    State  v.   Atchison,  etc.  ante,  ^  146  :  "Construction  of  Statutes" 

R.  Co.,  24  Neb.  143  (1888),  (38  N.  W.  ("  Sales  "). 

Rep.  43,  8  Am.  St.  Rep.  164).  ■>  Kaufman  v.  Pittsburg,  etc.  R.  Co., 

New  Jersey:   In  Black  t).  Delaware,  217    Pa.    599    (1907),    (66    Atl.    Rep. 

etc.  Canal  Co.,  22  N.  J.  Eq.  130  (1871),  1108). 

the  Chancellor  distinguished  between  ^  Huntting  v.  Hartford  St.  R.  Co., 

"-  primary  grant  of  franchises  and  an  73   Conn.    179   (1900),    (46  Atl.   Rep. 

act  authorizing  the  transfer  of  existing  824).     In    this  case    the    Court    also 

franchises,  holding  that  the  latter  did  said  :    "It  was  among  the  franchises 

not  require  the  same  strict  rule  of  con-  granted  to  the  defendant  to  purchase 

struction  applicable  in  the  case  of  the  or  take   leases   of  the   property   and 

former.     This    distinction,     however,  franchises  of  any  other  street  railway 
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An  Illinois  statute '  authorizing  domestic  railroad  com- 
panies to  make  "  contracts  and  arrangements  with  each  other, 
and  with  railroad  corporations  of  other  States,  for  leasing 
and  running  their  roads,  or  any  part  thereof,"  has  been  held 
by  the  Supreme  Court  of  the  United  States  to  include,  by  the 
use  of  the  words  "  their  roads,"  not  only  roads  of  other  do- 
mestic, but  foreign,  corporations  and  to  confer  power  to  make, 
as  well  as  to  take,  leases.^  Power  to  construct  a  branch  rail- 
road will  carry  with  it  by  implication  power  to  lease  a  branch 
already  constructed,  but  such  power  cannot  be  exercised  after 
the  right  to  construct  has  expired.  The  loss  of  the  right  in- 
volves the  deprivation  of  all  powers  flowing  from  it.' 


companies,  with  which  its  traclcs  might 
connect.  The  .  .  .  Railroad  Com- 
pany, being  one  of  tliese  connecting 
companies,  and  authorized  by  its 
charter  to  lay  traclis  on  Burnside 
Avenue  at  the  place  in  question, 
leased  all  its  property  and  franchises 
to  the  defendant,  for  the  term  of 
thirty'  years,  shortly  before  the  latter 
constructed  its  tracks  there.  It  was 
authorized  to  make  such  a  lease  by 
the  charter  of  the  defendant." 

Where  the  charter  of  a  railroad 
company  empowers  it  to  take  a  lease 
of  the  property  of  another  company 
the  latter  has  implied  power  to  make 
the  lease  —  there  being  nothing  in 
its  charter  to  prevent. 

Kaufman  v.  Pittsburg,  etc.  R.  Co., 
217  Pa.  St.  599  (1907),  (66  Atl.  Rep. 
1108). 

^  Illinois :  Statute  of  February  12, 
1855 ;  Priv.  Laws  1885,  p.  304 ;  Rev. 
Stat.  1874,  ch.  114,  §  34. 

2  St.  Louis,  etc.  R.  Co.  v.  Terre 
Haute  R.  Co.,  145  U.  S.  393  (1892), 
(12  Sup.  Ct.  Rep.  953).  Compare 
Black  V.  Delaware,  etc.  Canal  Co.,  22 
N.  J.  Eq.  130  (1871),  reversed  in 
24    N.  J.  Eq.  455  (1873). 

Authority  granted  to  a  railroad 
corporation  to  lease  a  railroad  con- 
nected with  its  own  does  not  permit 
it  to  lease  its  own  road  to  another 
company.     Mills    v.    Central    R.    Co., 
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41  N.  J.  Eq.  1  (1886),  (2  Atl.  Rep. 
453). 

A  statute  conferring  authority 
upon  a  railroad  company  to  lease  its 
property  is  confined,  in  its  operation, 
to  propertj"-  within  the  State.  Briscoe 
V.  Southern  Kansas  R.  Co.,  40  Fed. 
273  (1889). 

A  Massachusetts  statute  authoriz- 
ing "any  railroad  corporation  created 
by  this  State"  to  lease  its  road  to 
another  corporation  "so  created" 
authorizes  the  making  of  a  lease  by  a 
corporation  formed  b>'  a  consolidation 
of  a  domestic  corporation  with  a  cor- 
poration of  another  State ;  the  con- 
sohdated  company  being  in  Massachu- 
setts a  corporation  of  that  State. 
Peters  v.  Boston,  etc.  R.  Co.,  114 
Mass.  127  (1873). 

A  statute  authorizing  a,  railroad 
company  to  acquire  and  use  certain 
ferry  franchises  does  not  authorize  it 
to  lease  such  franchises  to  a  foreign 
railroad  company  and  thereby  relieve 
itself   from   the    attendant   liabihties. 

Brooker  v.  MaYS^'ille,  etc.  R.  Co., 
119  Ky.  137  (1904),  (83  S.  W.  Rep. 
117). 

^  Camden,  etc.  R.  Co.  v.  May's 
Landing,  etc.  R.  Co.,  48  N.  J.  L.  530 
(1886),  (7  Atl.  Rep.  523). 

A  provision  in  the  charter  of  a  rail- 
road company  authorizing  it  to 
"make    contracts    with    individuals, 
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Under  a  statute  authorizing  railroad  corporations  to  lease 
their  properties  and  franchises  without  limiting  the  term,  a 
lease  for  nine  hundred  and  ninety-nine  years,  although 
amounting  practically  to  a  conveyance  of  the  fee,  is  valid. 
Such  leases  have  frequently  been  made  and  the  legislature  in 
enacting  the  statute  without  qualification  will  not  be  pre- 
sumed to  have  intended  to  exclude  them.^ 

Power  to  "  farm  out  "  the  right  of  transportation  has  been 
held  by  the  Supreme  Court  of  North  Carolina  to  be  equivalent 
to  power  to  lease. ^  The  phrase  ''to  farm  out,"  however,  is 
an  English  one  and,  as  applied  to  railroads,  usually  means 
the  grant  of  running  privileges. 

When  a  corporation  is  authorized  to  take  a  lease  of  a  rail- 
road and  franchises  it  may  acquire  the  same  through  an  assign- 
ment of  the  lease  from  an  existing  lessee.^ 


corporations  and  other  railroad  com- 
panies for  the  building,  completion 
and  operating  of  said  road  or  any 
part  thereof/'  gave  it  power  to  lease 
the  road. 

McCabe's  Admx.  v.  Maysville,  etc. 
R.  Co.,  112  Ky.  861  (1902),  (66  S.  W. 
Rep.  1054). 

^  Dickinson  v.  Consolidated  Trac- 
tion Co.,  119  Fed.  872  (1903)  :  "The 
suggestion  that,  'for  all  substantial 
and  practical  purposes,  a,  lease  for 
999  years  is  a  conveyance  in  fee,'  is 
without  force.  The  question  is  not 
as  to  what  may  be  the  practical  effect 
of  the  particular  instrument,  but  as 
to  its  authorization ;  and,  as  corpora- 
tion leases  for  999  years  were  well 
known  when,  by  the  statutory  pro- 
\'isions  to  which  we  have  referred,  the 
power  to  lease  was  broadly  and  un- 
quahfiedly  given,  we  are  not  at  liberty 
to  assume  that  the  exercise  of  that 
power  was  intended  to  be  restricted 
to  leases  for  a  term  not  to  exceed 
some  limited,  but  wholly  undefined 
and  indeterminate,  period." 

See  also  Wormser  v.  Metropolitan 
St.  R.  Co.,  98  App.  Div.  (N.  Y.)  29 
(1904),  (90  N.  Y.  Supp.  714). 


2  State  V.  Richmond,  etc.  R.  Co., 
72  N.  C.  634(1875). 

In  Hill  V.  Atlantic,  etc.  R.  Co., 
143  N.  C.  541  (1906),  (55  S.  E.  Rep. 
854)  the  Court  said  :  "The  charter  of 
the  defendant  company  conferring 
the  right  to  transport  passengers  and 
freight,  and  giving  the  power  to 
'farm  out'  the  right  of  transporta- 
tion, authorizes  the  company,  by  the 
former  decisions  of  this  Court,  to 
execute  a  valid  lease  of  its  property 
and  franchises  to  another  railroad 
company. " 

The  same  phrase  is  used  in  a 
Georgia  statute,  and  has  been  held 
to  confer  power  upon  a  railroad  com- 
pany to  lease  its  property  and  fran- 
chises including  the  right  to  use  and 
maintain  terminal  yards. 

Georgia  R.  Co.  v.  Maddox,  116  Ga. 
63  (1902),  (42  S.  E.  Rep.  315). 

^  Stewart  v.  Long  Island  R.  Co., 
102  N.  Y.  601  (1886),  (8  N.  E.  Rep. 
200,  55  Am.  Rep.  844). 

An  ordinance  authorizing  street 
railway  companies,  their  successors 
and  assigns  to  sell  or  lease  their  prop- 
erties and  franchises  to  other  corpo- 
rations,  their   successors  and  assigns 
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The  New  York  statute  of  1839  '  providing  that  "  it  shall  be 
lawful  for  any  railroad  corporation  to  contract  with  any  other 
railroad  corporation  for  the  use  of  their  respective  roads  and 
thereafter  to  use  the  same  in  the  manner  prescribed  in  said 
contract "  has  been  repeatedly  held  by  the  courts  of  that  State 
to  authorize  a  lease.  As  said  bj'^  Judge  Gray  in  Beveridge  v. 
New  York  Elevated  R.  Co.: '  "  The  act  of  1839  has  more  than 
once  been  construed  to  authorize  such  a  lease.  The  power 
therein  conferred  upon  a  railroad  corporation  to  contract  with 
another  for  the  use  of  their  respective  roads,  in  such  manner 
as  the  contract  may  prescribe,  involves  the  power  to  make  a 
lease  for  a  term  of  years."  ^ 

§  183.  Construction  of  Statutes  —  (B)  Provisions  not  author- 
izing Leases.  —  In  contrast  to  the  construction  of  the  New 
York  statute  referred  to  in  the  last  section,  an  Indiana  statute  * 
authorizing  a  domestic  railroad  company  "  to  make  such  con- 


empowers  a  purchasing  corporation 
to  itself  exercise  tiie  power  to  lease 
witiiout  obtaining  the  further  consent 
of  the  municipality,  notwithstanding 
a  constitutional  provision  forbidding 
the  transfer  of  street  railway  fran- 
chises without  such  consent. 

Moorshead  v.  United  Rys.  Co., 
119  Mo.  App.  541  (1906),  (96  S.  W. 
Rep.  261);  affirmed,  203  Mo.  121 
(1907),  (100  S.  W.  Rep.  611). 

'  Laws  of  1839,  oh.  218. 

'  Beveridge  v.  New  York  Elevated 
R.  Co.,  112  N.  Y.  21  (1889),  (19  N.  E. 
Rep.  489). 

^  See  also  Day  v.  Ogdensburg,  etc. 
R.  Co.,  107  N.Y.  129  (1887),  (13  .\.  E. 
Rep.  765);  A^'oodruff  v.  Eric  R.  Co., 
93  N.  Y.  6119  (1883);  People  v. 
Albany,  etc.  R.  Co.,  77  N.  Y.  232 
(1879) ;  Fisher  v.  New  York  Central, 
etc.  R.  Co.,  46  N.  Y.  644  (1871); 
Gere  v.  New  York  Central,  etc.  R.  Co., 
19  Abb.  N.  C.  193  (1885).  Compare 
Troy,  etc.  R.  Co.  v.  Bo.ston,  etc.  R. 
Co.,  86  N.  Y.  107  (1881),  where  Judge 
Danforth  said  concerning  the  act  of 
1839:  "Assuming  that  the  statute 
permits  a  grant  of  the  exclusive  right 
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to  use  a  road,  and  does  not  contem- 
plate a.  mere  traffic  arrangement,  by 
which  each  of  two  companies  may  use 
the  other's  road,  is  the  instrument 
called  a  lease,  a  contract  for  'use,' 
within  its  meaning?" 

In  Wormser  v.  Metropolitan  St. 
R.  Co.,  98  App.  Div.  (N.  Y.)  37 
(1904),  (90  N.  Y.  Supp.  714),  the 
Court  said;  "It  is  well  known  that 
under  the  act  of  1S39  it  was  strongly 
contended  that  no  larger  or  greater 
interpretation  could  be  given  to  the 
permission  thereby  conferred  than 
that  running  arrangements  might  be 
made  by  one  railroad  corporation 
with  another.  But  it  was  held,  as 
the  proper  interpretation  of  that 
statute,  that  it  permitted  the  leasing 
of  one  railroad  to  another  which  con- 
templated the  virtual  abandonment 
of  everything  connected  with  the 
lessor  road  and  the  vesting  of  it  in 
the  lessee. "  See  also  Metropolitan 
El.  R.  Co.  V.  Manhattan  R.  Co.,  14 
Abb.  N.  C.  201  (1884). 

^  Indiana:  Rev.  Stat.  (1881), 
§   3973. 
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§  183 


tracts  and  agreements"  with  a  connecting  railroad  in  an  ad- 
joining State  *'  for  the  transportation  of  freight  and  passen- 
gers, or  for  the  use  of  its  said  road,  as  to  the  board  of  directors 
may  seem  proper,"  was  held  by  the  Supreme  Court  of  the 
United  States  not  to  confer  authority  to  make  contracts  be- 
yond those  relating  to  forwarding  passengers  and  freight,  and, 
possibly,  to  the  use  of  the  road  of  the  one  company  by  the 
other  in  running  its  cars  to  their  destination.*  The  title  to 
this  act  included  the  clause,  "  to  connect  their  roads  with  the 
roads  of  other  companies/'  and  the  Supreme  Court  of  Indiana, 
in  construing  the  act,  said:  '*  To  connect  one  road  with  another 
does  not  fairly  mean  to  lease  or  sell  it  to  another."  ^ 

A  provision  in  the  charter  of  a  railroad  corporation  author- 
izing it  ''  to  make  contracts  and  engagements  with  any  other 
corporation,  or  with  individuals,  for  transporting  or  convey- 
ing any  kinds  of  goods,  produce,  merchandise,  freight  or  pas- 
sengers," merely  authorizes  contracts  relating  to  the  carriage 
of  goods  or  passengers  and  cannot  be  construed  as  authorizing 
a    lease.^     A    statute    authorizing    a    corporation    to    contract 


^  Pennsylvania  Co.  v.  St,  Louis,  etc. 
R.  Co.,  118  U.  S.  311  (1886),  (6  Sup. 
Ct.  Rep.  1094) ;  St.  Louis,  etc.  R.  Co. 
V.  Terre  Haute  R.  Co.,  145  U.  S.  405 
(1892),  (12  Sup.  Ct.  Rep.  593) ;  Com- 
missioners of  Tippecanoe  County  v. 
Lafayette,  etc.  R.  Co.,  50  Ind.  85 
(1875). 

2  Commissioners  of  Tippecanoe 
County  V.  Lafayette,  etc.  R.  Co.,  50 
Ind.  110  (1875),  {per  Biddle,  J). 

3  Thomas  v.  Railroad  Co.,  101  U.  S. 
80  (1879)  :  "The  authority  to  make 
this  lease  is  placed  by  coimsel  pri- 
marily in  the  following  language  of 
the  thirteenth  section  of  the  com- 
pany's charter :  'That  it  shall  be 
lawful  for  the  said  company,  at  any 
time  during  the  continuance  of  its 
charter,  to  make  contracts  and  en- 
gagements with  any  other  corporation, 
or  with  individuals,  for  the  transport- 
ing or  conveying  of  any  kinds  of  goods, 
produce,  merchandise,  freight,  or  pas- 
sengers, and  to  enforce  the  fulfilment 
of  such  contracts.'     This  is  no  more 


than  saying,  'you  may  do  the  business 
of  carrying  goods  and  passengers,  and 
may  make  contracts  for  doing  that 
business.  Such  contracts  you  may 
make  with  any  other  corporation  or 
with  individuals.'  No  doubt  a  con- 
tract by  which  the  goods  received  from 
railroad  or  other  carrying  companies 
should  be  carried  over  the  road  of  this 
company,  or  by  which  goods  or  pas- 
sengers from  this  road  should  be  car- 
ried by  other  railroads,  whether  con- 
necting immediately  with  them  or  not, 
are  within  this  power,  and  are,  prob- 
ably, the  main  object  of  the  clause. 
But  it  is  impossible,  under  any  sound 
rule  of  construction,  to  find  in  the 
language  used  a  permission  to  sell, 
lease,  or  transfer  to  others  the  entire 
road  and  the  rights  and  franchises  of 
the  corporation.  To  do  so  is  to  de- 
prive the  company  of  the  power  of 
making  those  contracts  which  this 
clause  confers  and  of  performing  the 
duties  which  it  implies." 
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§   183  INTERCORPOEATE   RELATIONS  [pART   III 

with  other  corporations  "  for  the  leasing  or  hiring  and  transfer 
to  them  "  of  its  "  railway  cars  and  other  personal  property  " 
authorizes  the  lease  of  such  cars  in  the  regular  course  of  busi- 
ness, but  does  not  warrant  the  corporation  in  making  a  long 
lease  to  a  single  corporation  of  its  entire  personal  property.' 

The  use  of  the  words  "assigns"  and  "successors,"  in  con- 
nection with  the  powers  granted  to  railroad  companies  in  their 
charters,  or  in  general  laws,  does  not  necessarily  imply  that 
they  may  transfer  all  their  property  by  lease.  The  use  of  such 
words  recognizes  the  possibility  of  a  transfer  under  statutory 
authority  but  does  not  itself  grant  the  authority.^  The  phrase 
"  pasying  over,"  as  used  in  the  English  Railway  Clauses  Act,' 
does  not  refer  to  a  lease  but  means  "  passing,  with  the  incidents 
which  ordinarily  attach  to  passing  over,  that  is  to  say,  the 
incidents  of  stopping  and  of  taking  up,  at  the  points  at  which 
they   do  stop,  both   passengers   and  goods."  ^ 

A  general  incorporation  act  authorizing  the  formation  of 
corporations  for  "  any  lawful  purpose  "  does  not  authorize  a 
corporation  created  thereunder  to  assume  to  itself  the  power 
of  leasing  railroads,  because  of  the  mere  declaration  in  its 
articles  of  association  that  it  possesses  such  power.^     A  con- 

^  Central  Transp.   Co.    «.    Pullman  legislature.     Naturally,  we  would  look 

Palace  far  Co.,  1.39  .XJ.  S.  24   (1891),  for  the  authority  to  do  these  things  in 

(11  Sup,  Ct.  Rep.  478).  some  express  pro\a.sion  of  law.     ^^^e 

-  Thomas  v.  Railroad  Co.,  101  U.  S.  would  suppose  that  it  the  legislature 

71    (1879)  :    Pennsylvania  Co.    v.    St.  saw  fit  to  confer  such  rights  it  would 

Louis,    etc.    R.    Co,    ll.S    U.    S.    311  do  so   in   terms  which   could   not   be 

(IS.SO),  (6  Sup.  Ct.  Rep.  1094)  ;    Bris-  mi.-iunderstood.     To  infer,  on  the  con- 

coe  !'.  Southern  Kan.  R.  Co  ,  40  Fed.  trary,  that  it  either  intended  to  confer 

27S  (LS.SO).    In  Oregon  R.,  etc.   Co.  i'.  tlicm  or  to  recognize  that  they  already 

Oregonian  R.  Co.,  1.30  U.  S  30  (1889),  existed,  by  the  simple  use  of  the  word 

(9  Sup.  f't.  Rep.  409),  Mr.  Justice  Mil-  'assigns,'  a  A-ery  loose  and  indefinite 

ler  said  :   "One  of  the  most  important  term,  is  a  stretch  of  the  power  of  the 

powers  with  which  a  cc)rporation  can  court  in   making  implications   which 

be  invested  is  the  right  to  sell  out  its  we  do  not  feel  to  be  justified," 
whole     property    together    with    the  ^  S  ^'ict,  ch.  20, 

franchises  under  which  it  i.s  o|.crated,  <  Simpson  i-,  Denison,  10  Hare,  57 

or  the  autliority  to  lease  its  property  (1852),  (16  Jur,  828). 
for  a  long  term  of  years.      In  the  case  *  Oregon  R.,  etc.  Co.  v.  Oregonian 

of  a  railroad  company,  these  privileges,  R.  Co.,  130  U.  S,  1  (1889),  (9  Sup.  Ct. 

next  to  the  right  to  build  an.l  operate  Rep.  409). 

its  railroad,   would  be  the  most  im-  The    New    York    statute    of    1839 

portant  which  could  be  given  it,  and  which  for  a  long  time  furnished  the 

this  idea  would  impress  itself  upon  the  sole  authority  for  railroad  leases,  pro- 
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stitutional  provision '  prohibiting  parallel  or  competing  roads 
from  being  consolidated  is  a  restriction  upon  the  powers  of 
the  corporations  owning  such  roads,  and  is  not  to  be  construed 
as  a  grant  of  authority  to  non-competing  corporations  to 
lease. ^ 

§  184.  Construction  of  Statutes  —  (C)  Power  to  lease  Un- 
finished Road.  — Power  to  construct  does  not  give  power  to 
take  a  lease  and,  conversely,  power  to  take  a  lease  does  not 
give  power  to  construct.''  Where,  therefore,  the  statute  au- 
thorizing railroad  leases  is  inapplicable  to  roads  not  yet  con- 
structed, a  lease  by  a  railroad  company  of  its  road  and  fran- 
chises before  its  road  is  completed  is  invalid,  and  the  lessee 
acquires  no  right  to  finish  the  work.*  Thus  it  was  held  that 
a  statute  authorizing  the  leasing  of  a  railroad  and  conferring 
upon  the  lessee  power  "  to  run,  use  and  operate  "  the  road 
implied  a  finished  road,  as  did  a  condition  that  the  leased 
roads  should  be  connected;  and  that,  under  such  authority, 
the  franchise  for  building  a  road  could  not  be  transferred.^ 

While  power  to  construct  will  not  be  implied  from  a  grant 
of  power  to  take  a  lease,  power  to  enter  into  an  executory  con- 
tract for  leasing,  when  completed,  a  railroad  in  process  of 
construction,  may  fairly  be  implied  from  such  a  grant  of  power. ^ 

vided    that    nothing    therein    should  Co.,   130  U.  S.   1   (1889),   (9  Sup.  Ct. 

authorize  the  railroad  of  any  corpora-  Rep.  409). 

tion  to  be  used  in  a,  manner  incon-  ^  Wood  v.  Bedford,  etc.  R.  Co.,  8 

sistent  with  its  charter.     The  charter  Fhila.   94  (1871) ;    Clarke  v.   Omaha, 

of  a  railroad  company  authorized  it  to  etc.  R.  Co.,  4  Neb.  458  (1876),  (sale), 

construct    and    operate    its    road    be-  '  Wood    v.    Bedford,    etc.    R.    Co., 

tween  certain  termini.     It  sought  to  8  Phila.  94  (1871). 

lease  a  portion  of  its  road  to  another  ^  Jones  v.  Concord  R.  Co.,  67  N.  H. 

corporation    which   would    have    ren-  234    (1892),    (30    Atl.     Rep.   614,   68 

dered  it  impossible  for  the  lessor  to  Am.  St.  Rep.  650) ;   March  v.  Eastern 

have    constructed    and    operated    the  R.  Co.,  40  N.  H.  548  (1860),  (77  Am. 

road  between  the  termini  prescribed  Dec.  732);    Hazard  v.  Vermont,  etc. 

in  the  charter.     It  was  held  that  the  R.  Co.,  17  Fed.  753  (1883).     In  Day 

statute    did    not    authorize     such     a  v.  Ogdensburg,  etc.  R.  Co.,  107  N,  Y, 

lease.  129  (1887),  (13  N.  E.  Rep.  765),  the 

Brooklyn,    etc.    R.    Co.    v.    Long  road  was  finished  in  performance  of  an 

Island  R.   Co.,  72  App.  Div.  (N.  Y.)  agreement  entered  into  at  the  same 

496  (1902),  (76  N.  Y.  Supp.  777).  time  the  lease  was   agreed  upon,  and 

'  Texas,  Const.  Art.  X.  §  5.  it  was  held  that  the  lease  was  valid  — 

2  Central,  etc.  R.  Co.  v.  Morris,  68  that  the  parties  intended  a  completed 

Tex.  49  (1887),  (3  S.  W.  Rep.  457).  road  and  before  the  lease  was  executed 

'  Oregon  R.,  etc.  Co.  v.  Oregonian  the  road  was  completed. 
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The  construction  of  a  railroad  requires  the  exercise  of  powers 
dissimilar  to  those  required  in  the  operation  of  a  leased  road. 
An  agreement  for  a  lease  —  or  a  lease  to  commence  infuturo  — 
involves  merely  the  exercise  in  an  uncommon  form  of  the  power 
conferred.  As  somewhat  broadly  stated  by  the  Supreme 
Court  of  New  Hampshire  in  Jones  v.  Concord  R.  Co.: '  "  What- 
ever may  be  the  practical  effect  of  a  conveyance  or  lease  of  a 
building  or  road  that  does  not  exist,  the  corporate  power  of 
hiring  a  road,  like  the  power  of  hiring  a  passenger  or  freight 
station,  includes  the  power  of  making  an  executory  contract 
for  a  lease  of  a  road  or  building  to  be  constructed  within  a  time 
or  in  a  place  or  manner  or  form,  prescribed  by  the  contract." 

§  185.  Construction  of  Statutes  —  (D)  Leases  of  Connecting 
Lines.  — As  already  shown,  statutes  authorizing  railroad  leases 
generally  provide  that  railroad  companies  may  lease  their  roads 
to  corporations  owning  roads  which  form  continuous  or  con- 
necting lines  with  their  own.^  The  construction  of  statutes  of 
this  character  has  been  the  subject  of  extended  consideration 
in  connection  with  similar  limitations  attached  to  the  right  to 
consolidate,  and  the  principles  there  shown  to  be  established 
apply  with  equal  force  to  statutes  authorizing  leases.^ 

^  Jones  V.  Concord  R.  Co.,  67  X.  H.  caused  by  the  inclined  plane,  in  the 

243  (1892),  (30  Atl.  Rep.  614,  68  Am.  line  of  the  former.     An  absolute  pas- 

St.  Rep.  650).  sage  for  a  car  from  one  road  to  another 

2  See  ante,  §  180  :  "  What  Railroads  without  interruption  is  not  necessary 
may  be  leased.     Statidory  Provisions."  to   constitute    a    "connected   or   con- 

3  See  ante,   §  29:    ^^Construction  of  tinuous"  line  within  the  meaning  of 
Statutes    authorizing    Cunsolidation   of  the  statutes  in  question. 
Railroads  —  Connecting  or  Continuous  Hampe   v.   Traction   Co.,    165   Pa. 
Lines.-  St.  468    (1895),    (30    Atl.    Rep.  931). 

Power  to  take  a  lease  from  a  con-  The   general   statutes   of   Pennsyl- 

necting     railroad     company     implies  I'ania    referred    to    in    the    preceding 

power  in  the  latter  to  make  a  lease.  case  ret^uiring  the  railroads  of  lessor 

Huntting  v.  Hartford  St.  Ry.  Co.,  and   lessee   to   be   connected,   do   not 

73   Conn.    179   (1900),    (46   Atl.    Rep.  apply    to    corporations    chartered    by 

S24).  the    legislature    upon    which    express 

An     inclined-plane    railway    com-  power  to  inerge,  consolidate  or  unite, 

pany    organized    under    the   laws    of  without  such  condition,   is  conferred 

Pennsylvania,    has    authority,    under  by  another  statute, 

statutesof  that  State,  to  lease  itsentire  Kaufman  v.  Pittsburgh,  etc.  R.  Co., 

property  to  another  railway  company,  217    Pa.    599    (1907),    (66    Atl.    Rep. 

where  one  of  the  lessor's  lines  forms  1108). 

a   continuous  route  with  the  lessee's.  Under  a  Georgia  statute  a  belt  Une 

xoad,      notwithstanding      the      break  company  nia^-  lease  its  road  to  another 
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§  186.  Constitutional  and  Statutory  Prohibitions  of  Leases 
of  Competing  or  Parallel  Lines.  —  The  leasing  by  railroad  com- 
panies of  competing  or  parallel  lines  of  road  is  prohibited  by 
constitutional  and  statutory  provisions  in  many  States. 

The  same  and  similar  prohibitions,  the  considerations  of 
public  policy  which  induced  their  adoption,  and  their  construc- 
tion and  apphcation,  have  already  been  examined  at  length  in 
the  consideration  of  the  subject  of  consolidation.' 

§  187.  Long-term  Leases  not  prohibited  by  Statutes  against 
Perpetuities.  —  The  question  has  been  judicially  raised  whether 
a  lease  in  perpetuity  or  for  nine  hundred  and  ninety-nine  years 
comes  within  the  prohibition  of  statutes  against  perpetuities 
as  suspending  the  disposition  of  the  leased  property  longer 
than  the  periods  prescribed  in  such  statutes.  A  slight  ex- 
amination of  the  question,  however,  will  show  clearly. that  a 
lease  does  not  create  a  perpetuity.  A  perpetuity  was  defined, 
in  the  early  case  of  Scattergood  v.  Edge,'  to  be  an  estate  "  in- 
alienable though  all  mankind  joined  in  the  conveyance."  But 
the  interests  of  lessor  and  lessee  may  generally  be  separately 
conveyed;  and  they  can  always,  by  uniting,  freely  and  without 
restraint  convey  the  entire  estate  —  the  fee  and  the  leasehold 
interest.^ 


company  with  whose  road  it  connects 
or  forms  a  continuous  line. 

Georgia  R.  etc.  Co.  v.  Maddox,  116 
Ga.  64  (1902),  (42  S.  E.  Rep.  315). 

'  See  ante,  ch.  III. .  "Constitutional 
and  Statutory  Restraints  upon  Con- 
solidation. " 

The  constitutional  provisions 
against  leases  of  competing  lines  — 
as  well  as  consolidation  and  sales  — 
are  collected,  and  many  statutes  re- 
ferred to,  in  note  to  §  32,  ante:  "Con- 
stitutional   and    Statutory    Provisions 


against  Consolidation  of  Competing 
Railroads." 

'  Scattergood  v.  Edge,  1  Salk.  229 
(1795).  In  VS^ashbum  v.  Donnes,  1  Ch. 
Cas.  23  (1671),  it  is  said  :  "A  perpetu- 
ity is  where  if  all  that  have  interest 
join  and  yet  cannot  bar  or  pass  the 
estate." 

'  Todhunter  v.  Des  Moines,  etc.  R. 
Co.,  58  Iowa,  205  (1882),  (12  N.  W. 
Rep.  267,  7  Am.  &  Eng,  R.  Cas.  67), 
where  the  question  stated  in  the  text 
is  considered. 
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CHAPTER    XVII 


APPROVAL  AND  EXECUTION  OF  CONTRACT  OF  LEASE 

I.    Assent  of  Stockholders  to  Railroad  Lease 

§  188.     Necessity  for  Consent  of  Stockholders  to  Lease  of  Railroad.     Power  of 

Directors. 
§  189.     Whether  Unanimous  Consent  is  necessary  unless  otherwise  provided. 
§  190.     Requisite  Majority  prescribe  Terms  of  Lease. 
§  191.     Remedies  of  Dissenting  Stockholders. 
§  192.     Acquiescence  and  Laches  of  Stockholders. 

II.    Method  of  approving  and  executing  Railroad  Leases 

§  193.     Statutory  Requirements. 

§  194.     Construction  of  Statutes  prescribing  Mode  of  approving  and  executing 

Leases. 
§  195.     Formalities  attending  Execution  of  Lease  of  Railroad. 
§  196.  ■    Corporation   may  be   estopped  from  alleging  Irregular   Execution  of 

Lease. 

I.    Assent  of  Stockholders  to  Railroad  Lease 

§  188.  Necessity  for  Consent  of  Stockholders  to  Lease  of 
Railroad.  Power  of  Directors.  —  The  New  York  Court  of  Ap- 
peals has  held  that  a  lease  by  one  railroad  corporation  to  an- 
other of  its  road,  property  and  franchises  for  a  term  of  years, 
under  a  statute  conferring  the  power  but  not  prescribing  its 
mode  of  exercise,  may  be  made  by  the  directors  of  the  cor- 
poration, and  that  the  concurrence  of  the  stockholders  is  not 
essential  to  its  validity.'  The  ground  upon  whicli  this  decision 
was  placed  was  that  all  powers  conferred  upon  a  corporation, 
unless  otherwise  expressly  prescribed,  must  be  exercised  by  its 
directors,  —  that  the  consent  of  stockholders  is  not  neces- 
sary to  the  validity  of  a  corporate  act,  unless  expressly  required 
by  statute  or  the  by-laws  of  the  corporation.  This  conclu- 
sion is,  however,  opposed  by  other  authorities  and  cannot  be 
justified  upon  principle. 

'  Beveridge  v.  New  York  Elevated       Conro    v.    Port    Henry    Iron    Co.,    12 
R.  Co.,  112  N.  Y.  1  (1889),  (19  N.  E.       Barb.  (N.  Y.)  27  (1851). 
Rep.  489,  2  L.  R.  A.  648).     See  also 
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The  directors  of  a  corporation  are  its  executive  agents  — 
the  corporation  acts  through  them  —  but  their  duties  are  to 
administer  its  affairs  in  furtherance  of  the  objects  of  its  creation} 
They  may  exercise  all  ordinary  and  incidental  corporate  powers 
without  the  approval  of  the  stockholders,  but  the  extraordi- 
nary power  of  leasing  the  corporate  property  and  franchises 
for  a  long  term  of  years  —  of  completely  changing  the  control 
of  the  property  and  the  administration  of  the  affairs  of  the 
corporation  —  must  be  exercised  by  the  stockholders  them- 
selves, unless  expressly  conferred  upon  the  directors.^     When 


*  The  directors  of  a  railroad  com- 
pany are  its  agents  with  limited 
powers  and  their  duties  are  to  so  con- 
duct its  affairs  as  to  further  the  ends 
of  its  creation;  they  have  no  power 
to  destroy  it  or  igive  away  its  funds 
or  deprive  it  of  any  of  the  means  for 
accomplishing  the  purposes  for  which 
it  was  chartered.  Bedford  R.  Co.  v. 
Bowser,  48  Pa.  St.  29  (1864). 

Where  an  increase  of  the  capital 
stock  of  a  corporation  was  authorized 
"at  the  pleasure  of  the  said  corpora- 
tion" and  its  charter  provided  that 
"all  the  corporate  powers  of  the  said 
corporation  shall  be  vested  in  and 
exercised  by  a  board  of  directors"  it 
was  held  that  the  directors  had  no 
authority  to  increase  the  stock,  upon 
the  ground  that  "the  general  power 
to  perforin  all  corporate  acts  refers 
to  the  ordinary  business  transactions 
of  the  corporation."  Railway  Co.  v. 
Allerton,  18  Wall.  (U.  S.)  234 
(1873). 

^  United  States:  Tn  Cass  v.  Man- 
chester, etc.  R.  Co.,  9  Fed.  642  (1881), 
Judge  McKennan,  in  considering  the 
necessity  for  the  stockholders'  consent 
to  a  lease,  said:  "The  change  pro- 
posed here  is  not  organic,  it  is  true, 
but  it  is  thorough  and  fundamental, 
as  it  affects  the  administration  of  the 
company's  affairs.  It  involves  a  with- 
drawal from  the  control  and  manage- 
m.ent  of  the  stockholders  of  the  entire 
property  of  the  corporation  for  a 
period  of  at  least  five  years;    it  will 


preclude  for  a  like  period  the  exercise 
annually  by  the  stockholders  of  their 
judgment  as  to  the  particular  char- 
acter and  method  of  conducting  the 
business  affairs  of  the  corporation; 
and  it  denies  to  the  stockholders  any 
right  of  suggestion  or  disapproval  of 
the  conditions  upon  which  a,  relin- 
quishment of  important  corporate 
faculties  may  be  conceded.  Surely  a 
power  which  will  be  attended  with 
such  consequence  does  not  relate  'to 
the  ordinary  business  transactions,' 
nor  'to  the  orderly  and  proper  ad- 
ministration of  the  affairs,'  of  the 
company,  and  hence  cannot  be 
exercised  by  the  directors  without 
express  authority  to  them.'" 

Rogers  L'.  Nashville,  etc.  R.  Co.,  91 
Fed.  322  (1898) :  "The  power  of  leas- 
ing out  a  railroad,  or  acquiring  an- 
other by  lease,  is  one  which  very 
vitally  affects  the  contract  between 
shareholders.  That  every  such  con- 
tract should  be  referred  to  the  share- 
holders is,  therefore,  most  reasonable ; 
and  it  should  not  be  lightly  presumed 
that  the  law-making  power  would, 
when  dealing  with  the  general  sub- 
ject, intend  to  provide  that  some 
contracts  of  this  character  should  be 
submitted  to  the  shareholders  for 
their  approval,  while  others  just  as 
vital  might  be  made  without  their 
consent."  Also  Farmers  Loan,  etc. 
Co.  V.  St.  Joseph,  etc.  R.  Co.,  1 
McCrary  247  (1880). 

Indiana :   Commissioners  of  Tippi- 
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the  statute  conferring  power  to  lease  is  silent  as  to  the  mode 
of  its  exercise  a  lease  of  a  railroad  must  be  authorized,  or,  what 
is  equivalent,  ratified  by  the  stockholders. 

The  right  of  the  stockholders  to  authorize  a  lease  and  the 
necessity  for  their  approval  are  in  no  way  affected  by  the  fact 
that  the  directors  have  agreed  upon  the  terms  of  the  lease. ^ 

§  189.  Whether  Unanimous  Consent  is  necessary  unless 
otherwise  provided.  — ■  As  shown  in  another  section,  statutes  au- 
thorizing leases  of  railroads  nearly  always  prescribe  the  pro- 
portion of  the  stockholders  whose  consent  is  necessary.  Where, 
however,  the  statute  contains  no  such  provision,  a  question  arises 
whether  the  unanimous  consent  of  the  stockholders  is  required 
or  whether  the  consent  of  a  majority  is  sufficient.  Thus,  on 
the  one  hand,  it  has  been  held  that  a  lease  for  a  long  term  of 


canoe  County  v,  Lafayette,  etc.  R.  Co., 
50  Ind.  S5  (1875). 

New  York:  Metropolitan  El.  R. 
Co.  V.  Manhattan  El.  R.  Co.,  11  Daly 
373  (1884),  (15  Am.  &  Eng.  R.  Cas. 
55,  14  Abb.  N.  C.  103).  In  this  case 
(decided  before  the  Beveridge  case 
supra)  the  Court  said:  "If  the  board 
of  directors  have  the  power,  without 
the  assent  of  the  shareholders,  to 
lease  the  properties  of  the  corpora- 
tion for  all  time,  then  the  shareholders 
may  be  deprived  of,  not  only  the  ad- 
ministration of  their  property  through 
its  agents,  the  directors,  but  its  very 
possession,  without  a  moment's  warn- 
ing. A  board  of  directors  are  elected 
for  one  year,  to  manage  the  business 
and  affairs  of  the  corporation,  such 
business  being  the  operating  and 
maintaining  of  a  railroad.  At  the 
time  of  their  election,  the  shareholders 
have  no  intimation  that  anything  else 
is  to  be  done  by  tlie  directors,  and  the 
expectation  is  tliat  such  directors,  at 
the  end  of  their  year  in  office,  will 
turn  over  the  property  committed  to 
them,  to  their  successors  in  office,  with 
an  account  of  their  stewardship. 
Can  it  be  possible  that  this  board, 
elected  for  only  one  year,  without 
any  notice  or  warning  has  the  power 
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to  terminate  the  business  of  the  cor- 
poration, and  transfer  all  the  proper- 
ties to  another  corporation  ?  It  seems 
to  me  clearly  not.  This  is  not  the 
management  of  the  business  of  the 
corporation.  It  is  terminating  the 
business  to  carry  on  which  it  was 
incorporated." 

Pennsylvania:  Kersey  Oil  Co.  v. 
Oil  Creek,  etc.  R.  Co.,  12  Phila.  374 
(1877).  Also  Martin  v.  Continental 
Pass.  R.  Co.,  14  Phila.  10  (1880). 

Virginia :  Ste\'en3  v.  Davison,  18 
Gratt.  819  (186S),  (98  Am.  Dec.  692). 

See  also  ante,  §  112:  "Sale  of  En- 
tire Corporate  Property  by  Directors." 

It  has  been  held  that  the  consent 
of  stockholders,  necessary  for  the 
authorization  of  a  lease,  is  required 
for  its  cancelation.  Henry  i\  Pitts- 
burgh, etc.  R.  Co.,  2  Ohio  N.  P.  118 
(1805). 

A  modification  of  a  lease  must  be 
approved  by  the  same  stockholders' 
vote  as  is  required  by  the  statute  in 
the  case  of  tlie  original  lease.  Con- 
tinental Ins.  Co.  V.  New  York,  etc.  R. 
Co.  1S7  N.  Y.  225  (1907),  (79  N.  E. 
Rep.  1026). 

'  Jones  V.  Concord,  etc.  R.  Co.,  67 
N.  H.  234  (1892),  (30  Atl.  Rep.  614, 
68  Am.  St.  Rep.  650). 
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3^ears  works  such  a  complete  change  in  the  conduct  of  the  affairs 
of  a  corporation  and  the  custody  of  its  property  that  it  can 
be  brought  about  only  by  the  unanimous  consent  of  the  stock- 
holders.^ On  the  other  hand,  it  has  been  held  that  every  stock- 
holder in  joining  a  corporation  impliedly  agrees  to  be  bound 
by  the  will  of  the  majority,  and  that  it  is  the  right  of  the  majority 
to  determine  whether  or  not  a  lease  — ■  which  makes  no  organic 
change — shall  be  made.^     '*It  is  true  this   doctrine/'  says 


^  Mills  V.  Central  R.  Co.,  41  N.  J. 
Eq.  1  (1886),  (2  Atl.  Rep.  453).  See 
also  Zabriskie  v,  Hackensack,  etc.  R. 
Co.,  18  N.  J.  Eq.  178  (1S67). 

In  Boston,  etc.  R.  Co.  v.  New 
York,  etc.  R.  Co.,  13  R.  I.  260  (1881), 
the  Court  said:  "Such  an  arbitrary 
deprivation  of  property  it  cannot  be 
witliin  the  power  of  a  majority  in  a 
corporation  to  direct  or  of  a  legisla- 
ture to  ratify.  If  this  could  be  up- 
held no  investment  in  u,  corporation 
would  be  secure,  for  any  m.inority 
could  be  deprived  of  their  property 
by  a  vote  of  a  majority  confirmied  by 
legislative  act,  without  the  require- 
ment of  public  necessity  and  without 
provision  for  'just  compensation.* " 

2Dady  V.  Georgia,  etc.  R.  Co.,  112 
Fed.  842  (1901),  (consolidation) ; 
Inhabitants  of  Waldoborough  v. 
Knox,  etc.  R.  Co.,  84  Me.  469  (1892), 
(24  Atl.  Rep.  942)  (sale).  See  also 
Durfee  v.  Old  Colony  R.  Co.,  5  Allen 
(Mass.)  230  (1862). 

In  Dickinson  v.  Consolidated  Trac- 
tion Co.,  114  Fed.  933  (1902),  affirmed, 
119  Fed.  871  (1903),  —  a  New  Jersey 
case,  —  the  Court  followed  the  princi- 
ple of  the  New  Jersey  decisions  cited 
in  the  preceding  note  in  holding  that 
where  authority  to  lease  is  not  con- 
ferred until  after  the  organization  of 
the  corporation  unanimous  consent  is 
necessary  to  authorize  a  lease;  but 
that  when  such  power  existed  at  the 
time  the  corporation  was  organized, 
a  majority  vote  is  sufficient.  Judge 
Gray  said  (p.  253) :  *'The  objection 
most  strenuously  and  seriously  urged, 


is  that  although  express  power  may 
be  given  to  a  corporation  to  lease, 
that  power  cannot,  in  the  absence  of 
express  legislative  authority  to  the 
contrary,  be  exercised  without  the 
consent  of  all  the  stockholders.  It  is 
urged  with  some  plausibility,  that 
without  express  legislative  authority, 
a  corporation  could  not  make  a  lease 
of  its  property  and  franchises,  even 
with  the  assent  of  all  its  stockholders, 
and  that  express  legislative  authority 
to  make  a  lease  is  only  a  conferring 
of  a  power  not  existent  without  such 
legislative  grant,  upon  the  whole 
body  of  stockholders.  Many  cases 
have  been  cited  in  the  brief  and  in 
the  argument,  to  support  these  propo- 
sitions. The  distinction,  however, 
between  these  cases  and  the  one  at 
bar,  is,  that  the  former  concern  grants 
of  legislative  power  to  lease,  to  cor- 
porations already  in  existence,  and 
whose  stockholders  have  subscribed 
under  the  conditions  of  the  original 
charter,  by  which  no  such  power  was 
given.  The  implied  contract  between 
the  stockholders,  inter  sese,  in  such 
cases,  is,  as  already  stated,  that  no 
such  additional  power,  so  radical  in 
its  nature,  though  conferred  by  legis- 
lative authority,  shall  be  capable  of 
being  exercised  without  the  assent  of 
all  the  stockholders.  In  the  case 
before  us,  however,  the  power  to 
lease  was  conferred  by  the  act  under 
which  both  corporations  were  formed. 
It  was  inherent  in  their  organization 
and  corporate  existence,  and  was  a 
condition    upon    which    every    stock- 
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the  Supreme  Court  of  Maine,'  "subjects  minorities  to  the 
will  of  majorities;  but  it  is  equally  true  that  the  contrary 
doctrine  subjects  majorities  to  the  will  of  minorities;  and 
since  one  side  or  the  other  must  yield,  it  seems  to  us  more  in 
harmony  with  the  principles  of  natural  justice  that  it  should 
be  the  minority." 

Upon  principle,  it  seems  the  better  view  that  where  author- 
ity to  make  or  take  a  lease  is  expressly  granted  to  an  existing 
railroad  company  and,  a  fortiori,  where  it  appears  in  the  laws 
under  which  the  corporation  is  organized,  the  authority  be- 
comes a  power  of  the  corporation  which,  in  the  absence  of  a  con- 
trolling statutory  provision,  may  be  exercised  in  the  same 
manner  as  other  powers  requiring  action  by  the  stockholders  — 
by  a  majority  vote. 

§  190.  Requisite  Majority  prescribe  Terms  of  Lease.  —  Where 
the  charter  of  a  corporation  or  a  general  law  authorizes  it, 
by  a  vote  of  a  prescribed  majority  of  its  stockholders,  to  lease 
its  property  and  franchises,  and  contains  no  restrictions  as  to 
the  terms  of  the  lease  or  the  rent  to  be  reserved,  the  majority 
may  agree  upon  such  provisions  and  rental  as  they  see  fit,  and 
the  minority  stockholders  have  no  remedy,  except  in  case  of 
fraud. ^ 

Thus,  where  the  charter  of  a  railroad  corporation  authorized 
it,  without  restriction,  by  a  vote  of  three-fourths  of  its  stock- 
holders to  lease  its  railroad,  it  was  held  that  a  lease  so  entered 
into  for  ninety-nine  years,  at  a  rent  not  exceeding  the  amount 
needed  to  pay  fixed  charges  and  dividends  on  the  preferred 
stock  was,  in  the  absence  of  fraud,  valid,  although  the  possi- 

holder  received  his  stock.  It  was  Stockholders.  —  Whether  Approval  of 
competent  for  the  legislature  to  have  Majority  is  sufficient." 
imposed  in  its  creative  act  any  con-  i  Inhabitants  of  Waldoborough  v. 
ditions  it  pleased  upon  the  stock-  Knox,  etc.  R.  Co.,  84  Me.  469  (1892), 
holders  of  the  corporation  which  it  (24  Atl.  Rep.  942). 
had  called  into  existence.  The  power  -  Wliere  the  majority  are  au- 
to lease  having  been  so  given,  with-  thorized  to  lease  the  property  and 
out  i»rescribing  any  mode  in  which  franchises  of  a  corporation  and  no 
it  was  to  be  exercised,  it  must  be  limitation  is  placed  upon  the  term  of 
classed  with  the  general  powers  con-  the  lease,  a  lease  for  so  long  y^.  terra 
ferred  by  a  charter,  which  are  to  be  as  to  amount  practically  to  a  con- 
exercised  by  the  majority  of  the  cor-  veyance  of  the  fee  may  be  executed, 
porators  or  stockholders."  Dickinson  v.  Consolidated  Trac- 
See    also  ante,    §    149:    "Assent  of  tion  Co.,  119  Fed.  871  (1903). 
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bility  of  any  dividend  being  paid  on  the  common  stock  was 
thereby  excluded  for  the  entire  term.^ 

The  conclusion  reached  in  the  case  referred  to^  while  the 
logical  outcome  of  the  appHcation  of  fixed  principles  to  the  pro- 
visions of  the  charter,  was  most  inequitable.  The  rule  that 
the  majority  may  prescribe  the  terms  and  conditions  of  a  lease 
is  founded  upon  an  elementary  principle  in  corporation  law, 
and  where  there  is  only  one  class  of  stockholders  works  fairly. 
But  that  preferred  stockholders,  interested  in  securing  a  certain 
payment  of  their  Hmited  dividends,  may  with  the  aid  of  a 
minority  of  the  holders  of  the  common  stock  obtain  a  perpetual 
guaranty  of  their  dividends  and  deprive  the  common  stock- 
holders of  any  chance  of  return  from  the  enhanced  value  of 
their  property,  is  opposed  to  principles  of  natural  justice.  A 
rule  producing  such  result,  under  forms  of  law,  should  be 
the  subject  of  legislative  enactment.  Selfishness  may  work  as 
grievous  wrongs  as  fraud. 

§  191.  Remedies  of  Dissenting  Stockholders.  — The  pro- 
tection of  the  interests  of  minority  stockholders  from  the  un- 


^  Town  of  Middletown  v.  Boston, 
etc.  R.  Co.,  53  Conn.  358  (1885),  (5 
Atl.  Rep.  706),  where  Judge  Beardsley 
said :  "But  it  is  claimed  that  although 
there  is  no  restriction  in  the  language 
of  the  charter  as  to  the  term  for 
which  the  company  may  lease  its 
road,  or  as  to  the  rent  to  be  received, 
yet  it  is  unreasonable  so  to  construe 
it  as  to  enable  three-fourths  of  the 
stockholders  to  make  a  lease  which 
deprives  the  other  fourth  of  any 
chance  for  dividends  for  so  long  a 
period,  and  hence  that  the  lease  in 
question  is  not  a  rightful  and  lawful 
exercise  of  the  power  given  by  the 
charter.  We  see  no  ground  for  this 
claim,  especially  in  view  of  the  fact 
that  leases  of  railroads  are,  and  from 
the  nature  of  the  case  roust  generally 
be,  made  for  long  terms.  Railroads 
are  leased,  as  they  are  built,  with  a 
view  to  the  advantages  to  arise  in  the 
distant  future  from  the  development 
of  population  and  business  in  the 
neighborhood    by    the    facilities    for 


transportation  which  they  afford. 
The  complaint  also  charges  that,  by 
the  provision  of  the  lease,  the  entire 
resources  of  the  defendant  company 
from  which  income  can  be  derived 
are  fraudulently  appropriated  for  the 
benefit  of  the  holders  of  the  preferred 
stock.  This  is  not  a  charge  of 
fraudulent  conduct  or  intent  in  the 
making  of  the  lease,  but  only  that,  by 
its  operation,  the  income  will  be 
fraudulently  appropriated  for  the 
benefit  of  the  preferred  stockholders. 
This  is  simply  an  allegation  that  this 
appropriation  of  the  income  will  be 
disastrous  to  the  common  stock- 
holders and  wrongful;  not  that  the 
preferred  stockholders  have  acted 
fraudulently.  If  the  company  had 
the  right,  as  it  clearly  had  by  its 
charter,  to  make  the  lease  upon  a 
three-fourths  vote,  the  Court  cannot 
regard  the  effect  of  the  1  ease  as 
wrongful,  or  in  any  proper  sense 
fraudulent." 
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authorized  acts  of  the  majority,  and  of  the  interests  of  every 
stockholder  from  the  unlawful  acts  of  those  intrusted  with 
the  management  of  the  affairs  of  a  corporation,  is  peculiarly 
within  the  province  of  equity.'  Upon  this  principle  a  court 
of  equity  at  the  instance  of  a  stockholder  in  a  corporation 
which  has,  without  authority,  agreed  to  lease  its  property  and 
franchises,  or  which  has  agreed  to  accept  an  unauthorized 
lease  from  another  corporation,  will  grant  an  injunction  against 
both  corporations,  parties  to  the  agreement,  restraining  the 
execution  of  the  lease.^  Thus,  where  the  directors  of  a  rail- 
road company,  without  the  approval  of  its  stockholders  and 
without  sanction  of  law,  made  a  lease  of  its  railroad  for  ninety- 
nine  years,  it  was  held  that  such  lease  was  ultra  vires  and  void, 
and  that  an  action  would  lie  in  behalf  of  any  stockholder  against 
both  corporations  for  an  injunction  and  for  the  cancellation 
of  the  lease.' 

§  192.    Acquiescence    and    Laches    of    Stockholders.  —  Upon 


'  In  Pond  II.  Vermont  Valley  R,  Co., 
12  Blatch.  (U.  S.)  2S7  (1S74),  upon  a 
stockholder's  bill  to  restrain  an  un- 
authorized lease  of  a  railroad,  about 
to  be  consummated  by  directors, 
Judge  Woodruff  said:  "It  is  not  in- 
sisted, and  cannot  be  successfully 
claimed,  that  the  matters  complained 
of  are  not  of  equity  cognizance ;  or 
that  a  court,  having  general  jurisdic- 
tion in  ecjuity,  has  no  jurisdiction,  at 
tlie  instance  of  stockholders,  to  re- 
strain a  corporation,  or  those  engaged 
in  the  control  and  management  of  its 
affairs,  from  acts  tending  to  the  de- 
struction of  its  franchises,  or  viola- 
tions of  the  charter  or  from  misuse 
or  misappropriation  of  the  corporate 
powers  or  property,  or  other  acts 
prejudicial  to  the  stockholders, 
amounting  to  a  breach  of  trust  on 
the   part  of  the  managers.'' 

^  Winch  V.  Birkenhead,  etc.  R.  Co., 
5  De  Gex  &.  Sni.  562  (1852),  (16  Jur. 
1035,  13  Eng.  L.  &  Eq.  506);  Com- 
missioners of  Tippecanoe  County  v. 
Lafayette,  etc.  R.  Co.,  50  Ind.  85 
(1875);    Mills  v.   Central   R.    Co.,   41 
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N.  J.  Eq.  1  (1886),  (2  Atl.  Rep.  453); 
St.  Louis,  etc.  R.  Co.  v.  Terre  Haute, 
etc.  R.  Co.,  33  Fed.  447  (1888),  s.  c. 
on  appeal,  145  U.  S.  393  (1892),  (12 
Sup.  Ct.  Rep.  953).  See  also  post, 
§  248:  "Voidable  Railroad  Leases" 
and  cases  cited,  for  consideration  of 
remedies  of  minority  stockholders  in 
case  of  unfair  leases. 

^  Commissioners  of  Tippecanoe 
County  V.  Lafayette,  etc.  R.  Co.,  50 
Ind.  So  (1875). 

Where,  however,  the  directors  of  a 
corporation  with  the  approval  of  the 
majority  of  the  stockholders  leased 
its  property  for  a  long  term  of  years 
to  another  corporation  in  which  they 
became  interested,  it  was  held  that  a 
court  of  equity  would  not,  at  the 
suit  of  a  minority  stockholder,  annul 
the  lease,  in  the  absence  of  proof  of 
fraud  or  that  the  lease  was  detri- 
mental to  the  interests  of  the  lessor 
corporation. 

Dickinson  v.  Consolidated  Trac- 
tion Co.,  114  Fed.  232  (1902); 
affirmed  119  Fed.  871  (1903). 
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principles  similar  to  those  already  considered  in  connection 
with  the  subjects  of  consolidation  and  sale,  a  stockholder  by 
his  acquiescence  may  waive  irregularities  in  the  execution  of 
a  lease  of  a  railroad  and  may  be  estopped  by  his  laches  from 
taking  steps  to  have  it  set  aside.'  Statutes  providing  that  a 
prescribed  majority  of  stockholders  must  assent  to  a  lease  in 
a  particular  manner,  and  other  provisions  of  a  similar  char- 
acter, are  enacted  in  the  interest  of  the  stockholders.  The 
compliance  with  these  regulations  may  be  a  condition  prece- 
dent to  the  validity  of  the  lease  as  against  a  stockholder,  but 
he  may  be  estopped  by  acquiescence  and  delay  from  setting 
up    the    invalidity.^     Thus    an    Illinois    statute   requiring    the 


^  See  ante,  §  49:  *' Laches  of  Stock- 
holders"; ante,  §  116:  ^'Defences  to 
Stockholders'  Actions.  Estoppel "  ;  ante, 
§  150:    '^  Acquiescence  of  Stockholders." 

Although  a  stockholder  in  a  rail- 
road company,  by  voting  for  the  lease 
of  its  road  to  another  company,  is 
estopped  —  as  between  himself  and 
his  corporation  —  from  attacking  its 
validity,  the  corporation  is  not  es- 
topped to  proceed  against  the  lessee 
for  the  avoidance  of  the  lease;  and 
the  estoppel  against  the  stockholder 
does  not  prevent  him  from  instituting 
proceedings  for  such  purpose  in  the 
name  of  the  corporation  when  such 
procedure  is  otherwise  permissible. 
Memphis,  etc.  R.  Co.  v.  Grayson,  88 
Ala.  572  (1889),  (7  So.  Rep.  122,  16 
Am.  St.  Rep.  69). 

2  St.  Louis,  etc.  R.  Co.  v.  Terre 
Haute,  etc.  R.  Co.,  145  U.  S.  393 
(1892),  (12  Sup.  Ct.  Rep.  953),  (s.  c. 
33  Fed.  447  (1888)).  Citing  Za- 
briskie  v.  Cleveland,  etc.  R.  Co.,  23 
How.  (U.  S.)  381  (1859);  Central 
Transportation  Co.  v.  Pullman  Car 
Co.,  139  U.  S.  60  (1891),  (11  Sup.  Ct. 
Rep.  478) ;  Davis  v.  Old  Colony  R. 
Co.,  131  Mass.  258  (1881),  (41  Am. 
Rep.  221)  ;  Beecher  v.  Marquette,  etc. 
R.  Co  45  Mich.  103  (1881),  (7  N.  W. 
Rep.  695) ;  Thomas  v.  Citizens  R.  Co., 
104  111.  462  (1882).  See  also  Taylor 
i,.  Railroad  Co.,  4  Vi^oods  (U.  S.),  575 


( 1 882) .  In  the  Terre  Haute  case  supra 
Mr.  Justice  Gray  said  (p.  403):  "Al- 
though this  statute,  in  terms,  declares 
that  any  such  lease,  made  without  the 
written  consent  of  the  Illinois  stock- 
holders, 'shall  be  null  and  void,'  it 
would  seem  to  have  been  enacted 
for  the  protection  of  such  stock- 
holders alone,  and  intended  to  be 
availed  of  by  them  only.  It  did  not 
limit  the  scope  of  the  powers  con- 
ferred upon  the  corporation  by  law, 
an  excess  of  which  could  not  be 
ratified  or  be  made  good  by  estoppel ; 
but  only  prescribed  regulations  as  to 
the  manner  of  exercising  corporate 
powers,  compliance  wdth  which  the 
stockholders  might  waive,  or  the 
corporation  might  be  estopped,  by 
lapse  of  time,  or  otherwise,  to  deny." 
Hill  V.  Atlantic,  etc.  R.  Co.,  143 
N.  C.  539,  558  (1906),  (55  S.  E.  Rep. 
854):  "While  a  court  of  equity  will 
interpose  at  the  suit  of  a  single  stock- 
holder to  enjoin  acts  done  by  the 
officers  of  a  corporation  irregularly 
or  in  excess  of  their  powers,  which 
are  injurious  to  his  rights,  or  acts 
ultra  vires,  yet  if  he  has  stood  by 
until  the  transaction  to  which  he 
objects  has  become  executed,  he  will 
not  afterwards  be  heard  to  complain ; 
and  this  is  so  although  the  party 
who  may  have  dealt  with  the  corpora- 
tion in  the  particular  case  knew  of 
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written  consent  of  all  the  Illinois  stockholders  to  a  lease  of  a 
railroad  in  that  State  to  a  foreign  corporation,  was  held  to  be 
for  the  personal  benefit  of  the  stockholders  which  they  could 
waive  by  acquiescence.  Judge  Gresham  said:  ^  '*  The  silence 
of  the  stockholders  for  almost  twenty  years  was  equivalent  to 
their  written  consent.  Any  resident  stockholder  might  have 
enjoined  the  execution  and  performance  of  the  contract  by  a 
suit  brought  in  due  time,  but  no  such  suits  could  be  main- 
tained after  an  acquiescence  for  the  period  stated,  and  no  one 
but  a  stockholder  could  object  to  the  contract  on  that 
ground." 


the  irregularity  of  the  proceedings  or 
the  invalidity  of  the  transaction." 

In  tills  case  (Hill  v.  Atlantic,  etc. 
R.  Co.,  supra)  a  stockholder  with 
knowledge  of  the  execution  of  a  lease 
maintained  silence  for  more  than  a 
year,  during  which  time  the  lessee 
expended  large  sums  of  money  in 
carrying  out  its  part  of  the  agree- 
ment, and  it  was  held  that  "by  such 
delay  he  had  lost  the  right  to  object 
to  the  lease. 

A  stockholder's  action  to  set  aside 
an  alleged  illegal  lease  will  not  be 
sustained  where  there  is  no  charge 
that  the  directors  or  stockholders 
had  been  requested  to  take  action 
to  have  it  declared  void,  and  it  has 
been  acf[uiesced  in  for  fi^e  years. 

Latimer  v.  Richmond,  etc.  R.  Co., 
39  S.  C.  44  (1892),  (17  8.  E.  Rop. 
258). 

A  delay  of  three  months,  howe^■c^, 
is  not  laches.  Mills  v.  Central  R.  Co., 
41  N.  J.  Eq.  1  (188G),  (2  Atl.  Rep. 
453). 

As  to  what  constitutes  acquiescence, 
see  Kersey  Oil  Co.  v.  Oil  Creek,  etc. 
R.  Co.,  12  Phila.  374  (1877),  where 
the  Court  said  (p.  376) :  "It  is  further 
contended  that  the  contract  and  lease 
cannot  be  rescinded  because  the  plain- 
tiff company  is  estopped  by  its  ac- 
quiescence    and     silence.     What     is 


acquiescence  ?  It  is  something  more 
than  non-resistance.  It  is  more  than 
mere  passiveness,  unless  the  passive- 
ness  induces  belief  in  error,  and  then 
it  becomes  an  act." 

See  also  Boston,  etc.  R.  Co.  v.  New 
York,  etc.  R.  Co.,  13  R.  I.  260 
(1881). 

A  statute  ratifying  an  important 
railroad  lease  provided  that:  "Every 
stockholder  of  either  the  lessor  or 
the  lessee  shall  be  deemed  to  consent 
to  the  contract  of  lease  authorized 
by  this  act,  unless  he  shall  file  with 
the  clerk  of  the  lessee  a  writing  de- 
claring his  dissent  therefrom. 
The  shares  of  any  stockholder  dis- 
senting as  above  specified  shall  be 
acquired  by  the  lessee  and  shall  be 
valued  and  the  value  thereof  be  paid 
or  tendered  or  deposited  to  or  for 
the  account  of  such  stockholder." 
It  was  held  that  this  provision  did 
not  require  the  lessee  to  buy  the 
shares  of  stockholders  who  had  voted 
for  the  lease  and  then,  after  the  enact- 
ment of  the  ratification  statute,  had 
filed  declarations  of  dissent. 

Boston)  etc.  R.  Co.  v.  Graham,  179 
Mass.  62  (1901),  (60  N.  E.  Rep.  405). 

^  St.  Louis,  etc.  R.  Co.  v.  Terre 
Haute,  etc.  R.  Co.,  33  Fed.  447 
(1888),  affirmed  145  U.  S.  393  (1892), 
(12  Sup.  Ct.  Rep.  953). 
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II.    Method  of  approving  and  executing   Railroad   Leases 

§  193.  Statutory  Requirements.  — The  uniform  policy  in- 
dicated in  statutes  authorizing  leases  of  railroads  is  to  place 
restrictions  upon  the  exercise  of  the  power  granted,  to  require 
the  formal  approval  of  a  prescribed  majority  of  the  stock- 
holders of  the  contracting  corporations,  and  to  prescribe  the 
method  to  be  followed  in  the  adoption  of  the  lease.  ^     Thus  it 


^  Alabama.  Code  1 896,  §  1 1 70 : 
Approval  of  proposed  lease  by  holders 
of  majority  in  value  of  stock  of  both 
corporations  at  meetings  called  for 
the  purpose  required. 

Arizona.  R.  S.  1901,  par.  864: 
Assent  of  holders  of  two-thirds  of  en- 
tire capital  stock  of  each  corporation 
—  by  vote  or  in  writing  —  necessary 
to  contract  of  lease. 

Arkansas.  Kirby's  Dig.  1904,  §§ 
6742,  6752,  6762:  Proposed  lease 
must  be  assented  to  by  holders  of 
two-thirds  of  capital  stock  of  each 
corporation  after  conditions  and 
terms  are  agreed  to  by  directors. 

Colorado.  Mills'  Anno.  Stat.  1891, 
§  612  (as  amended  by  Sess.  Laws 
1899,  p.  163):  Assent  of  holders  of 
two-thirds  of  capital  stock  of  each 
company  required  to  proposed  lease. 

Connecticut.  G.  S.  1902,  §  3703: 
"No  lease  of  any  railroad  shall  be 
binding  on  either  of  the  contracting 
parties  for  a  period  of  more  than 
twelve  months,  unless  approved  of 
by  the  stockholders  of  the  companies 
that  are  parties  to  the  lease,  by  a, 
vote  of  two-thirds  of  the  stock  repre- 
sented at  a  meeting  of  the  stock- 
holders called  for  that  purpose.^' 

Georgia.  Code  1895,  §  2179,  p. 
128:  Terms  of  lease  are  such  as 
may  be  agreed  upon.  No  particular 
method  provided. 

Kansas.  G.  S.  1897,  §  95:  Terms 
and  conditions  of  lease  must  be  agreed 
to  by  directors  and  must  be  ratified 
by  vote  of  the  holders  of  two-thirds 
of  capital  stock  of  each  company  or 


approved  by  such  holders  in  writing. 
See  also  ib.  ch.  70,  §  94. 

Massachusetts.  Supp.  to  Rev. 
Laws  1906,  ch.  112,  §  209:  Directors 
agree  upon  the  terms  which  must  be 
"approved  by  a  majority  in  interest 
of  the  stockholders  of  both  corpora- 
tions at  meetings  called  for  that 
purpose." 

Michigan.  P.  A.  1901,  Act  No. 
30,  p.  50:  "Stockholders  owning  a 
majority  of  stock  of  said  com,panies 
shall  consent  thereto." 

Minnesota.  G.  S.  1894,  §§  721, 
2736 :  Lease  must  be  assented  to  by 
holders  of  two-thirds  of  capital  stock 
of  each  company  at  meetings  called 
for  the  purpose. 

MissouH.  R.  S.  1899,  §  1060: 
Holders  of  a  majority  of  stock  of  each 
com^pany  must  assent  in  writing  to 
lease  proposed  by  directors  before  it 
can  be  perfected. 

Montana.  Code  1895,  §  912  re- 
quires approval  of  three-fifths  of-stock- 
holders.  Ib.  §  923  requires  approval 
by  majority  vote  or  by  majority  in 
writing.  These  provisions  apply  to 
leases  authorized  by  different  stat- 
utes. 

Nebraska.  Comp.  Stat.  1901,  § 
1769 :  No  lease  shall  be  perfected  until 
assented  to  by  vote  of  holders  of  two- 
thirds  of  capital  stock;  (ib.  §  4026), 
by  vote  or  written  approval  of  like 
number.  Ib.  §§  4018,  4019,  authorize 
approval  of  certain  leases  by  majority 
vote. 

New  Hampshire.  See  statute  in 
note   to    §    180,    ante:     "What    Rail- 
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is  generally  provided  that  the  proposed  lease  shall  not  become 
effective  until  it  shall  have  been  approved  by  a  vote  of  the 
holders  of  a  designated  majority  of  the  capital  stock  of  each 
corporation.  In  several  States,  however,  formal  action  by  the 
stockholders  may  be  dispensed  with  if  the  specified  number 
give  their  assent  in  writing  and  certificates  showing  the  ap- 
proval of  the  lease  are  filed  in  the  office  of  the  Secretary  of 
State. 

Some  of  these  statutory  requirements  constitute  conditions 
precedent  to  the  validity  of  the  lease.  Others  are  directory 
only. 

§  194.  Construction  of  Statutes  prescribing  Mode  of  approv- 
ing and  executing  Leases.  Ratification.  —  Statutes  prescrib- 
ing the  method  of  approving  and  executing  leases  of  railroads 
are,  in  the  essential  elements,  mandatory  and  must  be  strictly 
complied  with. 

A  provision  that  no  lease  of  a  railroad  shall  be  perfected 
until  the  stockholders  of  the  contracting  corporations  shall 
have  approved  it  by  their  votes  at  stockholders'  meetings 
requires  their  approval  in  that  form.  Their  consent  obtained 
individually,  outside  of  the  meetings,  is  not  sufficient.  Delib- 
erate action  as  stockholders  is  necessary. "■  Conversely,  a  pro- 
roods  may  be  leased.  Statutory  Pro-  same  manner  as  consolidation.  See 
visions."  ante,  §  52:    *' Formal  Statutory  Requi- 

New  Jersey.     See  statute  in  note       sites"  ("Consolidation"), 
to  §  22,  ante.  Tennessee.     Code     1896,     §     1540 : 

New  Mexico.     Comp.   Laws    1897,       Lease  must  be  approved  by  votes  of 
§    3891 ;     Holders    of    at    least    two-       holders    of    three-fourths    of    capital 
thirds   of   capital   stock   must   assent       stock, 
to  proposed  lease.  West     Virginia.     Code     1899,     ch. 

New  York.  See  statute  in  note  to  54,  §  82a  :  Lease  requires  approval 
§  180,  ante:  '* What  Railroads  may  be  of  holders  of  two-thirds  of  capital 
leased.     Statutory  Provisi/jns."  stock  at  meeting  called  for  the  pur- 

North  Dakota.     Rev.   Codes    1899,       pose. 
§  2954:    Lease  must  be  approved  in  Wijomin-g.     R.    S.    1899,    §    3206: 

same  manner  as  consolidation.  See  Lease  must  be  approved  by  vote  of 
ante,  §  52 :  "Formal  Statutory  Req-  holders  of  a  majority  of  stock,  or 
uisites"  ("  Consolidation").  their  written  approval  may  be  given. 

Ohio.     Bates'  Anno.    Stat.,    1787—  ^  In  Peters  v.  Lincoln,  etc.  R.  Co., 

1906,  §  3301  :  Two-thirds  of  stock-  2  McCrary  275  (12  Fed.  514)  (1881), 
holders  must  approve  proposed  lease  .fudge  McCrary  said  :  "The  legislature 
at  meeting  called  by  each  corporation.       has  seen  fit  to  provide  that  no  lease 

South  Dakota.  Anno.  Stat.  1901,  of  a  railroad  in  this  State,  executed 
§  3906  :    Lease  must  be  approved  in       by  one  railroad  company  to  another, 
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vision  that  a  proposed  lease  may  be  executed  if  a  majorit}^  of 
the  stockholders  have  assented  in  writing  is  not  comphed  with 
by  the  casting  of  ballots  in  its  favor  by  a  majority  of  stock- 
holders at  a  meeting  where  it  has  been  the  subject  of  considera- 
tion. Ballots  do  not  contain  the  signatures  of  stockholders. 
They  are  cast  to  accomplish  corporate,  and  not  individual, 
action.^ 

Where  an  act  of  Parliament  authorized  one  railroad  com- 
pany to  grant,  and  another  railroad  company  to  accept,  a  lease 
of  a  railroad  upon  such  terms  as  should  be  agreed  upon,  but 


shall  be  completed  until  a.  meeting 
of  the  stockholders  of  both  companies 
shall  have  been  called  by  the  directors 
thereof  or  until  such  lease  has  been 
assented  to  by  the  votes  of  at  least 
two-thirds  of  the  stock  represented. 
In  our  judgment  the  stockholders' 
meeting  and  the  vote  in  such  meeting 
upon  the  question  of  assenting  to  the 
proposed  lease  are  matters  of  essence, 
of  substance  and  not  of  mere  form. 
The  action  of  stockholders 
outside  of  such  meeting  is  individual 
action  only.  It  is  not  such  action 
as  the  law  requires.  It  does  not 
bind  the  corporation."  See  also 
same  case  upon  amended  bill,  14 
Fed.  319  (1882). 

In  Smith  v.  Hurd,  12  Met.  (Mass.) 
385  (1847),  (46  Am.  Dec.  690),  Chief 
Justice  Shaw  thus  stated  the  relation 
of  a  stockholder,  in  his  individual 
capacity,  to  his  corporation  :  "Should 
all  the  stockholders  join  in  a  power 
of  attorney  to  any  one,  he  could  not 
take  possession  of  any  real  or  personal 
estate,  any  security  or  chose  in  action ; 
could  not  collect  a  debt,  or  discharge 
a  claim  or  release  damage  arising 
from  any  default ;  simply  because 
they  are  not  the  legal  owners  of  the 
property,  and  damage  done  to  such 
property  is  not  an  injury  to  them. 
Their  rights  and  their  powers  are 
hmited  and  well  defined." 

See  also  Humphreys  v.  McKissock, 
140  U.  S.  304  (1891),  (11  Sup.  Ct. 
Kep.  779). 


'  Humphreys  v.  St.  Louis,  etc.  R. 
Co.,  37  Fed.  313  (1889)  :  "No  vote  at 
any  meeting  was  required  by  the  laws 
of  Missouri,  if  the  holders  of  a  majority 
of  the  stock  assented  to  the  lease  in 
writing,  and  the  proper  certificates 
were  filed  in  the  office  of  the  Secre- 
tary of  State.  The  propositions  voted 
upon  were  in  writing,  and  the  voting 
was  by  written  ballots.  This  is  argued 
to  have  been  an  assent  in  writing  to 
the  lease ;  but  the  ballots  were  not 
signatures,  and  were  cast  to  accom- 
plish corporate,  and  not  individual, 
action.  This  does  not  seem  to  amount 
to  the  assent  in  writing  contemplated 
by  the  statute." 

Under  a  New  York  statute,  how- 
ever, requiring  the  written  consent  of 
two-thirds  of  the  stockholders  to  a 
mortgage,  it  was  held  that  ix  resolu- 
tion passed  at  a  stockholders'  meet- 
ing by  the  vote  of  stockholders  holding 
two-thirds  of  the  stock  amounted  to 
the  written  assent  required.  Beebe 
V.  Richmond  Light,  etc.  Co.,  13  Misc. 
Rep.   737   (1895),    (35    N.    Y.    Supp. 

1). 

A  statute  authorized  a-  railroad 
company  to  enter  into  an  agreement 
for  a  lease  with  the  assent  of  two-thirds 
of  its  shareholders.  Held,  that  hold- 
ers of  registered  bonds,  having  voting 
powers,  might  vote  upon  the  ques- 
tion. Hendrie  v.  Grand  Trunk  R. 
Co.  (Ont.),  13  Am.  &  Eng.  R.  Cas. 
62  (1883). 
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provided  that  the  power  should  not  be  exercised  until  the  Board 
of  Trade  had  certified  that  it  had  been  proved  to  its  satisfac- 
tion that  half  the  capital  of  the  leasing  company  had  been 
raised  and  applied  for  the  ])urposes  of  the  act,  it  was  held  that 
no  lease  or  binding  agreement  for  a  lease  could  be  made  before 
the  certificate  had  been  obtained.^ 

Where  power  to  make  a  lease  is  vested  in  the  stockholders 
and  they  have  agreed  upon  its  terms  and  conditions,  the  direct- 
ors have  no  power,  without  the  consent  of  the  stockholders, 
to  make  any  material  change  in  the  terms  agreed  upon.^ 

Irregularities  in  a  stockholders'  meeting  at  which  a  lease  is 
authorized  may  be  cured  by  appropriate  action  at  a  subse- 
quent meeting.  Thus  where  a  railroad  company  voted  to 
lease  its  road  at  a  special  stockholders'  meeting  of  which  one 
stockholder  had  no  notice,  but  at  the  annual  meeting  held 
subsequently,  of  which  he  had  clue  notice,  a  resolution  to  set 
aside  the  lease,  introduced  at  his  instance,  was  defeated,  it 
was  held  that  this  action  constituted  a  ratification  of  the  lease 
and  relieved  it  of  any  irregularity  by  reason  of  the  want  of 
notice  of  the  first  meeting." 

§  195.  Formalities  attending  Execution  of  Lease  of  Railroad. 
—  When  the  statutory  requirements  essential  to  the  authori- 
zation of  a  railroad  lease  have  been  complied  with,  the  matter 
of  its  formal  execution  is  governed  l^y  principles  apphcable 
to  corporations  generally  in  the  execution  of  conveyances.'' 

^  Kent  Coast,  etc.  R.  Co.  v.  London,  Regarding  the  formalities  required 

etc.    R,    Co.,    L.    R.    3   Cli.    App.    656  in  modifying  the  pro\nsions  of  a  duly 

{ISdSj.  executed   lease,  the   New  York  Court 

'  Met.  El.  R.  Co.  V.  Man.  El.  R.  of  Appeals  in  the  recent  case  of  Con- 
Co.,  11  Daly,  373  (1884),  (14  Abb.  N.  tinental  Ins.  Co.  v.  New  York,  etc. 
Cas.  103,  15  Am.  &  Eng.  R.  Cas.  .51).  R.  Co.,  187  N.  Y.  225,  242  (1907), 
Compare,  howe\-er,  People  v.  Mi-t.  (79  N.  E.  Rep.  1026)  said:  **It  is 
El.  R.  Co.,  26  Hun,  82  (1881).  urged    that    the    compromise    agree- 

^  Hill  V.   Atlantic,  etc.  R.  Co.,  143  ment  was  in  effect  a  new  lease  modi- 

N.  C.  539  (19(I{J),  (55  S.  E.  Re]).  854).  fying  the  provi.sion  for  rent  reserved 

*  That  an  agreement  to  give  a  in  the  old  lease,  and  that  not  suffi- 
lease  does  not  require,  in  its  exccn-  oient  in  amount  of  the  Central  stock- 
tion,  the  formalities  necessary  in  the  holders  voted  for  its  adoption  to 
execution  of  the  lease  itself,  and  that  render  the  agreement  valid  in  law  as 
a  decree  of  specific  performance  may  a  lease.  A\  e  concede  that  a  modi- 
be  entered  against  a  corporation,  see  tieation  of  a  lease  must  be  executed 
Conant  v.  I-Iellows  Falls  Canal  Co.,  with  the  same  formalities  and  \\ith 
29  \'t.  263  (1857).  the  same   vote   as  required    by  stat- 
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1.  Place  of  Execution.  The  meeting  of  the  stockholders 
for  the  authorization  of  a  proposed  lease  must  be  held  within 
the  State  where  the  corporation  is  chartered.  When  the 
lease  is  authorized,  it  may  be  executed  by  the  proper  officers 
within  or  without  the  State. ^ 

2.  Authority  of  Officers  or  Agents.  While  the  authority  of 
the  officers  or  agents  of  a  corporation  to  execute  a  lease  must 
be  shown,  written  evidence  of  a  formal  vote  is  not  necessary, 
and  it  may  be  implied  from  facts  and  circumstances.  In  the 
absence  of  proof  to  the  contrary,  the  law  presumes  that  the 
acting  officers  of  a  corporation  are  rightfully  in  office,  and  it  is 
not  necessary  to  prove  their  election  to  estabhsh  the  validity 
of   their   acts,^ 


ute     in     the     case     of     an      original 
lease." 

^  Pittsburgh,  etc.  R.  Co.  v.  Colum- 
bus, etc.  R.  Co.,  8  Biss.  (U.  S.)  456 
(1879). 

In  Wright  V.  Bundy,  11  Ind.  404 
(1858),  the  Court  said:  '*The  mere 
place  where  the  active  agents  of  a 
corporation  enter  into  a  contract 
must,  in  general,  be  immaterial. 
The  important  question  arising  must 
be  one  of  power,  not  of  place.  The 
exercise  of  the  power  has  relation 
to  the  place  of  their  legal  establish- 
ment, where  the  contract  may  be 
subsequently  acted  under.  The  meet- 
ings of  the  directors  of  a  business 
corporation  are  not  analogous  to  the 
sessions  of  a  judicial  tribunal.  The 
corporation  is  organized  by  the  elec- 
tion of  directors;  but  the  mere  organ- 
ization of  the  directors  into  a  cor- 
poration for  business  afterwards,  is 
quite  a  different  thing." 

Where  the  president  of  a  railroad 
company  operating  a  railroad  in  Ken- 
tucky acknowledged  the  execution 
of  a  mortgage  thereof  in  Ohio  it 
was  held  that  the  mortgage  was 
properly  executed.  Hodder  v.  Ken- 
tucky, etc.  R.  Co.,  7  Fed.  793  (1881), 
affirmed  sub  nam.  AVright  v.  Ken- 
tucky, etc.  R.  Co.,  117  U.  S.  72  (1886), 
(6Sup.  Ct.  Rep.  697). 


For  principle  applicable  to  inter- 
state consolidated  corporation,  see 
Graham  v.  Boston,  etc.  R.  Co.,  14 
Fed.  753  (1883),  afftrmed  118  U.  S. 
161  (1886),  (6  Sup.  Ct.  Rep.  1009). 

^  In  Union  Pacific  R.  Co.  i\  Chicago, 
etc.  R.  Co.,  51  Fed.  327  (1892),  af- 
firmed 163  U.  S,  564  (1896),  (16  Sup. 
Ct.  Rep.  1173\  Judge  Sanborn  said: 
"The  Pacific  Company  delivered  this 
contract,  signed  by  its  president  and 
secretary,  to  the  Rock  Island  Com- 
pany- This  was  iprima  facie  e^-idence 
that  it  was  executed  in  belialf  of  the 
corporation  by  lawful  autliority." 
See  also  Susquehanna  Bridge,  etc. 
Co.  V.  General  Ins.  Co.,  3  Md.  305 
(1852),  (56  Am.  Dec.  740);  Jackson- 
ville, etc.  R.  Co.  V.  Hooper,  160  U.  S. 
519  (1895),  (16  Sup.  Ct.  Rep.  379). 

Where  a  committee  of  three  direct- 
ors were  given  discretionary  power  to 
execute  a  lease  of  corporate  property, 
it  was  held  that  two  of  the  members 
had  power  to  affix  the  corporate  seal, 
the  third  mem,ber  being  absent  but 
having  approved  the  execution  of 
the  lease.  Union  Bridge  Co.  v. 
Troy,  etc.  R.  Co.,  7  Lans.  (N.  Y. 
240   (1872)). 

Where,  however,  a  resolution  pro- 
vided "that  the  president  and 
treasurer  of  this  association  be,  and 
they  are  hereby  authorized    to  exe- 
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3.  Seals.  A  seal  is  necessary  upon  a  written  lease  made 
by  a  corporation  only  when  it  is  required  upon  a  similar  lease 
made  by  a  natural  person.'  When  a  seal  is  necessary,  and 
a  contract  purporting  to  be  sealed  is  shown  to  have  been  duly 
signed  and  executed  by  the  proper  officers,  the  law  will  pre- 
sume that  the  seal  was  affixed  by  proper  authority.^ 

4.  Acknowledgment,  Witnesses,  etc.  Statutory  provisions 
concerning  the  execution  of  a  lease  of  real  estate  adopted  in 
the  State  where  the  railroad  is  situated,  prescribing  the  num- 
ber of  witnesses,  form  of  acknowledgment,  etc.,  are,  undoubt- 
edly, applicable  to  railroad  companies  in  the  execution  of 
leases  of  their  roads.  Failure  to  comply  with  such  provisions, 
however,  does  not,  as  a  general  rule,  affect  the  validity  of  the 
lease  between  the  parties. 

5.  Record.  A  failure  to  record  the  lease  of  a  railroad  in  the 
office  of  the  Secretary  of  State  or  otherwise  as  the  statute  may 
prescribe  will  not,  unless  expressly  so  provided,  affect  its  valid- 
ity as  between  the  parties.^ 


cute    and    deliver  .   a    lease/'    it 

was  held  that  the  authority  of  the 
two  officers  was  joint,  and  that  a 
lease  executed  by  one  of  them  alone 
was  invalid.  Pond  v.  Vermont  Val- 
ley R.  Co.,  Fed.  Cas.  No.  11,  263 
(1876). 

'  United  States  Bank  v.  Dand- 
ridge,.  12  Wheat.   (V .  S.),  64  (1828). 

2  Fidelity  Insurance,  etc.  Co.  v. 
Shenandoah  Valley  R.  Co.,  32  "W.  Va. 
224  (1889),  (9  S.  E,  Rep.  180,  38  Am. 
&  Eng.  R.  Cas.  577).  Also  .Jackson- 
ville, etc.  R.  Co.  V.  Hooper.  160  TJ.  S. 
519  (1895),  (16  Sup.  Ct.  Rep.  379). 

^  The  general  principle  that  the 
recording  of  a  deed  or  lease  is  only 
necessary  for  the  purpose  of  gi^nng 
notice,  and  that  an  unrecorded  lease 
is  as  valid  between  the  lessor  and 
lessee  as  if  recorded,  is  undoubtedly 
as  applicable  to  leases  of  railroad  and 
other  corporations  as  to  those  of 
natural  persons.  The  following  cases 
illustrate  this  general  principle  :  Cole- 
son  V.  Blunton,  3  Haywood  (Tenn.), 
152    (1816)  ;      Galpin     v.     Abbot,    6 
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Mich.  17  (18.58);  Lawry  ti.  Williams, 
13  Me.  281  (1836) ;  Stearns  v.  Morse, 
47  N.  H.  532  (1867) ;  Turner  v.  Slip. 
1  Wash.  (Va.)  319  (1794);  Cooper 
V.  Day,  1  Rich.  Eq.  Rep.  (S.  C.)  26 
(1844). 

A  State  statute  providing  that 
every  corporation  operating  a  rail- 
road within  the  State  under  lease 
shall  have  the  lease  recorded  is  not 
invalid  as  an  interference  with  inter- 
state commerce.  Commonwealth  v. 
Chesapeake,  etc.  R.  Co.,  101  Ky.  159 
(1897),  (40  S.  W.  Rep.  250). 

Under  statutes,  requiring,  under 
penalties,  the  lessee  in  c^-ery  railroad 
lease  to  have  it  recorded  in  the  office 
of  the  Secretary  of  State,  and  of  the 
county  clerk  of  e\'cry  county  in  which 
the  road  lies,  an  indictment  stating 
the  offence  of  operating  a  railway  in 
the  State  under  a  lease  without  having 
the  same  recorded  in  said  offices  is 
sufficient. 

Commonwealth  v.  Chesapeake,  etc. 
R.  Co.,  115  Ky.  57  (1903),  (72  S.  W. 
Rep.  361). 
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§  196.  Corporation  may  be  estopped  from  alleging  Irregular 
Execution  of  Lease.  —  When  a  railroad  company,  acting  within 
the  scope  of  its  corporate  powers,  executes  a  lease  of  its  rail- 
road to  another  corporation,  and  permits  the  lessee  to  take 
possession  of  the  leased  property  and  make  improvements 
thereon,  or  when  such  a  railroad  company  takes  a  lease  and 
assumes  control  of  the  leasehold  estate,  it  is  estopped  to  allege 
irregularities  in  its  own  execution  of  the  lease. ^  In  Union 
Pacific  R.  Co.  V.  Chicago,  etc.  R.  Co.,''  Judge  Sanborn  said: 
"  Under  these  circumstances,  to  permit  this  company  now 
to  repudiate  this  contract  would  violate  every  principle  of 
equity  and  fair  dealing.  By  its  presentation  to  the  Rock 
Island  Company  of  this  contract  and  this  resolution,  acts  ap- 
parently official,  by  its  acceptance  of  a  part  of  the  benefits 
of  the  contract,  by  its  silence  for  seven  months  while  this  large 
expenditure  of  money  was  being  made  in  reliance  on  this  con- 
tract, it  is  estopped  to  declare  it  void,  either  because  its  board 
of  directors  failed  to  pass  a  formal  resolution  approving  it,  or 
because  its  secretary  failed  to  state  in  its  calls  that  this  con- 
tract would  be  considered  at  the  meetings  that  unanimously 
authorized  and  ratified  it." 


As  to  allegation  and  'proof  of  exe- 
cution of  lease  see  George  v.  Central 
R.,  etc.  Co.,  101  Ala.  607  (1893), 
(14  So.  Rep.  752).  See  also  Hawley 
V.  Gray  Bros.,  etc.  Co.,  106  Cal.  337 
(1895),   (39  Pac.  Rep.   609). 

A  certified  copy  of  a  lease  of  » 
railroad  is  admissible  in  evidence  under 
Illinois  statutes. 

Chicago,  etc.  R.  Co.  v.  Weber,  219 
111.  372  (1905),  (76  N.  E.  Rep.  498). 

^  Union  Pacific  R.  Co.  v.  Chicago, 
etc.  R.  Co.,  51  Fed.  309  (1892), 
affirmed  163  U.  S.  564  (1896),  (16  Sup. 
Ct.  Rep.  1173);  Humphreys  v.  St. 
Louis,  etc.  R.  Co.,  37  Fed.  307 
(1889). 


In  Pittsburgh,  etc.  R.  Co.  v. 
Keokuk,  etc.  Bridge  Co.,  131  U.  S. 
381  (1889),  (9  Sup.  Ct.  Rep.  770),  the 
Supreme  Court  of  the  United  States 
said  ;  '*When  a  contract  is  made  by 
any  agent  of  a  corporation  in  its 
behalf,  and  for  a  purpose  authorized 
by  its  charter,  and  the  corporation 
receives  the  benefit  of  the  contract, 
without  objection,  it  may  be  presumed 
to  have  authorized  or  ratified  the 
contract  of  its  agent." 

"  Union  Pacific  R.  Co.  i;.  Chicago, 
etc.  R.  Co.,  51  Fed.  328  (1892),  af- 
firmed 163  U.  S.  564  (1896),  (16  Sup. 
Ct.  Rep.  1173).  Same  case  in  Cir- 
cuit Court,  47  Fed.  15  (1891). 
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THE    CONTRACT    OP    LEASE 

I.    Form  and  Construction  of  Railroad  Leases 

§  197.  Form  of  Lease. 

§  198.  Consideration. 

§  199.  Rule  of  Construction  of  Leases. 

§  200.  Construction  of  Particular  Leases. 

§  201.  Lease  for  Longer  Term  than  Existence  of  Corporations  may  be  Valid. 

§  202.  Partial  Invalidity  of  Leases.     Void  Restrictions. 

§  203.  Dependent  and  Independent  Contracts. 

§  203a.  Assignments  of  Leases. 

II.    Covenants  in  Railroad  Leases 

§  204.  Covenant  to  pay  Rent.     Assumption  of  Interest  Payments, 

§  205.  Covenant  to  pay  Taxes. 

§  206.  Covenant  not  to  Assign. 

§  207.  Covenant  to  make  Repairs. 

§  208.  Covenant  to  pay  Damages  and  defend  Suits. 

§  209.  Miscellaneous  Covenants. 

I.    Form  and  Construction  of  Railroad  Leases 

§  197.  Form  of  Lease.  — The  formal  parts  of  a  lease  exe- 
cuted by  a  railroad  company  of  its  road  and  franchises  gener- 
ally and  properly  follow,  so  far  as  applicable,  the  form  of  a 
lease  of  real  estate. 

While  any  form  expressing  the  intention  of  the  parties  may 
be  adopted,  there  is  an  advantage  in  the  use  of  the  ordinary 
covenants  and  conditions  in  that  they  have  acquired  a  recog- 
nized judicial  construction. 

A  lease  commences  with  the  premises,  the  object  of  which 
is  to  state  (1)  the  parties  —  the  corporations,  lessor  and  lessee 
—  (2)  the  grant  and  (3)  the  description  of  the  property  leased  — ■ 
the  railroad,  franchises,  appurtenances  and  personal  property  — 
which  may  be  particularly  set  forth  in  the  lease  itself,  or  re- 
ferred to  in  an  attached  schedule. 

The  habendum  follows  the  premises,  the  object  of  which  is 
to  limit  the  grant. 
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After  the  habendum  the  term  —  the  commencement  and 
duration  of  tile  lease  —  is  stated,  and  lastly  the  reddendum, 
which  fixes  the  amount  of  rent  to  be  paid,  specifies  the  manner 
and  form  of  payment,  and  the  periods  at  which  the  payments 
are  to  be  made. 

Following  these  formal  parts,  the  ordinary  covenants,  con- 
ditions and  provisions  of  leases  so  far  as  applicable  to  railroads 
are  inserted,  together  with  any  special  provisions  agreed  upon 
in  the  particular  case.' 

§  198.  Consideration.  —  The  consideration  of  a  lease  is  the 
rent.  The  rent  is  due  primarily  to  the  lessee,  but,  in  the  case 
of  an  individual,  he  may  stipulate  that  it  be  paid  to  another 
person.  The  stipulation  does  not  affect  the  validity  of  the 
lease. 

The  only  reason  why  a  similar  contract  might  not  be  made 
by  the  officers  —  or  by  a  majority  of  the  stockholders  of  a  cor- 
poration —  is  that  they  are  trustees  for  the  whole  body  of 
stockholders,  and  may  not  alienate  corporate  property  unless 
the  accruing  benefit  enures  to  their  beneficiaries.  But  where 
one  railroad  company  owns  substantially  all  the  stock  and 
bonds  of  another  company,  a  lease  of  the  railroad  of  the  latter 
for  rent  to  be  paid  to  the  former  company  is  not  void  for  want 
of  consideration.  In  such  a  case,  the  rent  is  paid  directly  to 
the  corporation  ultimately  entitled  to  it  —  the  real  owner.^ 

§  199.  Rule  of  Construction  of  Leases.  —  Leases  of  railroads 
being  executed  in  pursuance  of  express  legislative  authority 
receive  a  reasonably  strict  construction,  but  the  object  of  the 
construction,  as  in  the  case  of  other  leases  and  contracts,  is  to 
ascertain  and  effectuate  the  intention  of  the  parties.  In  ascer- 
taining the  meaning  to  be  given  to  any  particular  clause  in  a 
lease  the  Court,  as  said  by  Mr.  Justice  Brown  in  Chicago,  etc. 
R.  Co.  V.  Denver,  etc.  R.  Co.,^  is  "  required  to  examine  the 
entire  contract,  and  may  also  consider  the  relations  of  the  par- 

'  As  to   form   of    railway   lease  in  Sup.  Ct.  Rep.    1173).  Same  case  in 

England,  when  authorized,  see   Rail-  Circuit  Court,  47  Fed.  15  (1891). 

way  Clauses  Act  1845  (8  Vict.  ch.  20,             ^  Chicago,   etc.   R.  Co.   v.    Denver, 

§  112).  etc.    R.    Co.,    143    U.  S.    609    (1892), 

2  Union  Pacific  R.   Co.   v.  Chicago,  (12    Sup.    Ct.    Rep.  479),    affirming 

etc.    R.    Co.     51     Fed.     309     (1892),  45  Fed.  304  (1891). 
affirmed    163  U.    S.    564    (1896),    (16 
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ties,  their  connection  with  the  subject-matter  of  the  contract, 
and  the  circumstances  under  which  it  was  signed." 

When  a  lease  consists  of  several  distinct  writings,  the  differ- 
ent provisions  of  all  the  parts  must  be  considered  in  order  to 
ascertain  the  intention  of  the  parties  as  evidenced  by  the  in- 
strument as  a  whole.  Words  and  expressions  must  be  given 
plain  meanings  which  the  context  requires  in  order  to  make, 
if  possible,  all  the  parts  consistent.' 

While  the  rule  is  that  where  a  lease  is  susceptible  of  two 
constructions,  that  most  favorable  to  the  lessee  must  prevail, 
such  rule  cannot  be  invoked  where  the  intention  of  the  parties 
can  be  ascertained  from  the  language  of  the  instrument  when 
examined  in  the  light  of  the  surrounding  circumstances.^ 

In  case  of  ambiguity,  the  court  may  consider  the  practical 
construction  given  by  the  parties  to  the  particular  provisions 
in  question.' 

§  200.  Construction  of  Particular  Leases.  —  Where  a  lease  of 
a  railroad  provided  that  the  lessee  was  "  to  have  and  to  hold  " 
the  demised  property  during  the  term  "  paying  the  rents  and 
keeping  and  performing  the  covenants"  therein  contained,  it 
was  held  that  any  agreements  and  stipulations,  the  keeping  of 
which  was  reasonably  essential  to  the  performance  by  the 
lessee  of  its  part  of  the  contract,  should  be  treated  as  "  cove- 
nants "  whether  so  designated  or  not.^ 

A  provision  in  such  a  lease  that  in  case  the  lessee  corpora- 
tion "shall  at  any  time  fail  to  pay  to  the  lessor  such  sums  of 
money  as  may  be  due  under  the  contract,  or  shall  fail  to  per- 
form any  other  covenant  herein,  and  such  default  or  failure  to 
perform  shall  continue  for  thirty  days  after  written  notice  re- 
quiring such  performance,  then  ...  it  shall  be  lawful  for  the 

'  Cincinnati,  etc.  R.  Co.  v.  Indiana,  «  South    Carolina,    etc.    R.    Co.    v. 

etc.  R.  Co.,  44  Oliio  St.  287  (1886),  Augusta,    etc.    R.    Co.,    Ill    Ga.    420 

(7  N.  E.  Rep.  139,  26  .Vm.  &  Eng.  R.  (1900),   (36  S.  E.  Rep.  593). 
Cas.  615).  A  demise  of  a  street  railway  not  in 

2  P^re  Marquette  R.  Co.  v.  Wabash  existence  and  the  right  to  construct 

R.   Co.,    141    Mich.    215   (1905),    (104  which    depends    upon    the    obtaining 

N.  W.  Rep.  650).  of  consents  from  abutting  proprietors 

'  Chicago,    etc.   R.   Co,   v.    Denver,  is    an    executory  contract.      Atlantic 

etc.  R.  Co.,  46  Fed.  145  (1890),  ».  c.  Ave.  R.  Co.  v.  Johnson,  134  N.  Y.  375 

143   U.    S.   596   (1892),    (12   Sup.   Ct.  (1892),  (31  N.  E.  Rep.  903). 
Rep.  479),  45  Fed.  .304  (1891). 
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[lessor],  at  its  option,  to  reenter,"  gives  the  lessor,  upon  a  breach 
by  the  lessee  of  any  agreement  or  stipulation,  the  right  to  en- 
force the  forfeiture  of  the  lease.' 

Where  a  lease  provided  that,  upon  its  expiration,  the  lessee 
should  return  the  road  in  as  good  condition  as  when  received, 
and  where,  under  a  statute,  failure  to  operate  the  road  would 
work  a  forfeiture  of  the  lessor's  charter,  it  was  held  that  the 
lessee  was  bound  to  keep  the  road  in  operation.^ 

A  railroad  company  demised  its  railroad  and  railroad  prop- 
erty of  every  description  "  including  "  its  railroad,  rights  and 
appurtenances;  "  and  also "  all  buildings  and  equipment 
and  all  personal  property  belonging  to  it;  "and  also"  all  fran- 
chises, etc.  It  was  held  that  the  words  "and  also"  related 
back  to  the  words  of  demise  and  were  not  restrained  by  the 
word  "including"  to  distinctively  railroad  property.' 

A  provision  in  a  lease  that  the  lessee  shall  pay  a  definite  sum 
for  the  expenses  of  keeping  up  the  organization  of  the  lessor 
imposes  an  obligation  of  a  specific  nature  which  the  lessee 
is  bound  to  perform,  and  against  which  it  cannot  set  off  the 
amount  of  a  judgment  which  it  holds  against  the  lessor.^ 

'  South    Carolina,    etc.    R.    Co.    v.  Michigan   Central   R.    Co.    v.    P^re 

Augusta,    etc.    R.    Co.,    Ill    Ga.    420  Marquette    R.     Co.,    128    Mich.    333 

(1900),  (36  S.  E.  Rep.  593).  (1901),   (87  N.  W.  Rep.  271). 

^  Southern  R.  Co.  v.  Franklin,  etc.  *  Louisville,  etc.  R.  Co.  v.  Cumber- 

R.  Co.,  96  Va.  693  (1899),  (32  S.  E.  land,  etc.  R.  Co.,  21   Ky.  Law  Rep. 

Rep.  485,  44  L.  R.  A.  297).  1126    (1900),    (54    S.    W.    Rep.    5); 

^  Gray  v.   Massachusetts   Cent.    R.  rehearing  denied,   21    Ky.   Law   Rep. 

Co.,  171  Mass.  116  (1898),  (50  N.  E.  140  (1900),  (55  S.  W.  Rep.  884). 
Rep.  549).  In  a  street  railway  lease  the  lessee 

One  railroad  company  granted  to  agreed    to    pay    an    annual    rental ; 

another    the    right    in   perpetuity  to  to    operate    the    railway    at    its    own 

use  in  common  with  itself  a  portion  expense  and  make  necessary  repairs ; 

of  its  road.     This  contract  was  held  to  pay  the  floating  debt  of  the  lessor 

to  be  a  lease.     The  contract  contained  and    all    assessments,    and    to    apply 

stipulations  concerning  the  character  all   moneys  not  required   for  current 

of  the  business  to  be  done  upon  the  liabilities  or  interest  to  the  improve- 

road,  but   provided   that  such   stipu-  ment     of     the    leased     property.     It 

lations  should   not  apply  in  case  the  was    held    that    the    lessor    was    not 

lessee    made    a    certain    extension    of  bound  to  turn  over  to  the  lessee  any 

its   lines.     It    was   held    that    a    pur-  moneys  received  by  it  and  that  the 

chasing  corporation  did  not  take  the  rent  paid  by  the  lessee  would  not  be 

lessee's  rights   free   from  the   restric-  repaid  to  it. 

tions,   although    its    own    lines    were  Moorshead    v.     United    Rys.    Co., 

extended  to  the  designated  points.  119  Mo.  App.  541   (1906),  (96  S.  W. 
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The  phrase  "terminal  facihties,"  as  understood  by  persons 
operating  railroads,  includes  only  tracks  used  in  making  up 
trains.  A  lease  of  such  facihties  does  not  include  a  track  used 
only  for  the  purpose  of  reaching  car  works. ^ 

§  201.  Lease  for  Longer  Term  than  Existence  of  Corpora- 
tions may  be  valid.  —  A  lease  for  a  time  certain  provided  the 
lessee  live  so  long  is  valid,  and,  extending  this  principle,  it  has 
been  held  that  a  lease  to  a  railroad  company  for  nine  hundred 
and  ninety-nine  years  is  not  invalid  although  the  charter  of 
the  corporation  will  expire  long  before  the  termination  of  the 
lease,  for  the  reason  that  the  existence  of  the  corporation  may 
be  prolonged  by  law  for  the  entire  term.^     A  fortiori  is  this 


Rep.     261),     affi,rmed    203     Mo.     121 
(1907),  (100  S.  W.  Rep.  611). 

A  railroad  company  agreed  with 
another  company  to  construct  and 
build  its  road  with  suitable  terminals 
at  a  designated  city  and  immediately 
thereafter  took  a  lease  of  the  road, 
for  a  period  of  ninety-nine  years  with 
power  to  complete  it  as  previously 
agreed  upon,  at  a,  fixed  rental,  and 
with  a  further  pro^'ision  that  all 
taxes  upon  the  property  and  fran- 
chises of  the  lessor  might  be  paid  by 
the  lessee  but  should  be  deducted 
from  the  rent.  The  lessee  purchased 
real  estate  outsiilo  but  adjoining 
the  lessor's  location  at  said  tenmiial, 
and  erected  sidings  and  buildings 
thereon,.  It  was  held  that  the  lessee 
had  no  right  to  deduct  taxes  paid  upon 
this  last-mentioned  property  from  the 
rent.  The  lessee  also  paid  a  franchise 
tax  assesses  1  upon  the  basis  of  t  he 
gross  earnings  of  all  the  lines  operated 
by  it  within  the  State,  divided  by  the 
total  number  of  miles  so  operated. 
It  was  held  that  this  was  not  a  tax 
upon  the  franchises  of  the  leased 
lines  alone ;  that  it  was  either  a  tax 
upon  the  lessee's  franchises  alone  or 
upon  its  franchises  and  those  of  the 
leased  road.  In  the  latter  case  it 
could  not  be  apportioned  and  de- 
ducted from  the  rent.  Lewiston, 
etc.   R.  Co.  V.  Grand  Trunk  R.  Co., 
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97  Me.  261  (1903),  (54  Atl.  Rep. 
750). 

^  JacksouA-ille,  etc.  R.  Co.  v.  Lo^lis- 
ville,  etc.  R.  Co.,  47  111.  App.  414 
(1893). 

The  rights  of  a  railroad  company 
under  a  lease  of  terminal  facilities 
from  a  station  company  cannot  be 
affected  by  a  subsequent  lease  exe- 
cuted by  the  station  company  to 
another  railroad  company.  Pi'tb 
Marquette  R.  Co.  v.  Wabash  R.  Co., 
141  Mich.  215  (1905),  (104  N.  W. 
650). 

See  this  case  also  for  examination 
of  many  questions  relating  to  ter- 
minal agreements. 

For  construction  of  a  series  of 
leases  and  renewals  between  a  ter- 
minal company  and  its  constituent 
corporations  as  tenants  —  rental 
being  paid  on  a  wheelage  basis  — 
see  Grand  Trunk  West.  R.  Co.  v. 
Chicago,  etc.  R.  Co.,  141  Fed.  7S.5, 
(lOO.'i). 

2  Hill  V.  Atlantic,  etc.  R.  Co.,  143 
N.  C.  241  (lOor,),  (55  S.  E.  Rep.  854)  : 
"Where  the  term  of  £t  lease  of  the 
property  of  a  railroad  company 
extends  beyond  the  time  fixed  by 
its  charter  for  the  corporate  existence 
of  the  lessor,  such  a  lease  is  valid 
for  the  period  of  the  corporate  life 
of  the  lessor,  and  will  extend  beyond 
that  period  if  the  charter  is  renewed, 
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principle  applicable  in  a  case  where  the  lease  provides  that  it 
shall  bind  the  successors  and  assigns  of  the  parties  thereto  and 
the  charter  of  the  lessee  corporation  contains  a  provision  for 
its  continued  renewal.  As  said  by  Judge  Sanborn  in  Union 
Pacijic  R.  Co.  V.  Chicago,  etc.  R.  Co.'-  "  The  contingency  that 
this  corporation  will  cease  to  exist,  and  leave  neither  assigns 
nor  successors,  is  far  too  remote  to  have  any  influence  upon 
the  validity  of  this  contract." 

Upon  the  same  principle,  a  lease  by  a  corporation  for  a  longer 
period  than  its  own  existence  is  not  void  where  the  laws  of  the 
State  creating  the  corporation  permit  an  extension  of  its  charter.^ 

§  202.  Partial  Invalidity  of  Leases.  Void  Restrictions.  —  A 
conveyance  of  property  which  a  corporation  is  authorized  to 
make  is  not  rendered  wholly  void  by  including  therein  prop- 
erty and  franchises  which  the  corporation  is  without  authority 
to  alienate.  It  is  valid  as  to  the  former  property  and  invalid 
as  to  the  latter.^     This  principle  is  applicable  to  leases. 

A  lessor  railroad  corporation  can  impose  upon  the  use  of  its 
railroad  by  the  lessee  only  such  restrictions  as  are  consistent 
with  the  discharge  by  the  lessee  of  those  obligations  which,  as 
common  carrier  and  otherwise,  it  owes  to  the  State  and  to  the 
public.  In  Metropolitan  Trust  Co.  v.  Columbus,  etc.  R.  Co.,* 
Judge  Taft  said:  "  Restrictions  in  the  nature  of  conditions 
subsequent,  which  in  respect  to  the  demised  premises  forbid 
the  lessee  to  do  its  public  duties  as  a  common  carrier,  would, 
if  enforced,  prevent  the  lessee  from  enjoying  the  demised  prem- 
ises at  all  in  a  lawful  manner,  and  are,  therefore,  repugnant 

and   by   this   process  it   may   endure  A  railroad  company  cannot  prolong 

for  the  full  term."  its    existence,    which    depends    upon 

^  Union  Pacific  R.  Co.  v.  Chicago,  the  user  of  its  franchises,  by  leasing 

etc.  R.  Co.,  51  Fed.  329  (1892).     Af-  them   to    another   corporation    which 

firmed    163    U.    S.    592    (1895),    (16  uses   them   for   its    own    benefit.     Re 

Sup,  Ct.   Rep.   1173),  where  the  Ian-  Brooklyn,   etc.   R.   Co.,  81   N.  Y.   69 

guage    of    Judge    Sanborn    stated    in  (1881). 

the    text    is    quoted    with    approval  ^   Butler    v.   Rahen,     46     Md.     541 

by    Chief    Justice    Fuller.     The    con-  (1877) ;      Hendee    v.     Pinkerton,     14 

tract  denominated  a  "lease"  in  this  Allen   (Mass.)   381    (1867);  Gloninger 

case   was  really  a  trackage  contract,  v.  Pittsburgh,  etc.  R.  Co.,  139  Pa.  St. 

but    the    principles    are    equally    ap-  13   (1891),  (21  Atl.  Rep.  211). 

pUcable  to  a  lease.  *  Metropolitan  Trust  Co.  v.  Colum- 

2  Gere      u.      New      York     Central,  bus,      etc.      R.      Co.,      95      Fed.      22 

etc.  R.  Co.,  19  Abb.  N.  C.  193  (1885).  (1899). 

365 


§    203  INTERCORPORATE    RELATIONS  [PART    III 

to  the  grant  and  void.  When  one  takes  an  estate  upon  condi- 
tion subsequent,  which  is  void  as  against  public  policy  or  for 
any  other  reason,  the  estate  continues  in  the  lessee  or  grantee 
freed  from  the  condition."  ' 

§  203.  Dependent  and  Independent  Contracts.  —  Where  a 
contract  of  lease  is  invalid,  the  question  whether  other  con- 
tracts in  a  measure  connected  with  and  referring  to  it  are  also 
void,  depends  upon  whether  such  contracts  are  dependent 
upon  the  lease  or  independent  of  it. 

While  sometimes  "  by  referring  in  a  document  signed  by 
the  party  to  another  document,  the  person  so  signing  in  effect 
signs  a  document  containing  the  terms  of  the  one  referred 
to  "  '  and  a  contract  referring  to  an  invalid  lease  may  fall  with 
it,  such  is  not  always  the  case.  The  effect  of  a  reference  de- 
pends upon  the  language  of  the  instrument  containing  it. 
Thus,  a  lease  of  A's  railroad  to  B  is  not  made  dependent  upon 
the  validity  and  continuing  existence  of  a  lease  of  C's  road  to 
B  by  a  covenant  that  A  shall  receive  from  B  a  monthly  state- 
ment of  the  gross  receipts  of  C's  road  and  shall  have  an  oppor- 
tunity to  inspect  its  books  and  accounts,  which  are,  however, 
important  only  in  case  B  seeks  a  reduction  of  the  rental  from 
the  maximum  amount  stated  in  the  lease.'     So,  it  was  held 

'  Railroad  Co.   v.   Mathers,   71    111.  lease  was  made  dependent.     Ifthepar- 

592  (1874);    1  Story  Eq.  Jur.  §  288;  ties  had  intended  this  lease  should  ter- 

2  Washb.  Keal  Prop.  (5th  ed.),  8.  minate  in  case  the  Lowell  voluntarily 

2  Fitzmaurice  v.   Bayley,   9   H.   L.  or  involuntarily  ceased  to  operate  or 

Cas    99  (1860).  control  the  Northern,  their  accidental 

^  Boston,    etc.    R.    Co.    v.    Boston,  failure  to  put  that  important  part  of 

etc.    R.    Co.,    65    N.    H.    393    (1888),  their  contract  in  the  lease  could  have 

(23  Atl.  Rep.  529),  where  Doe,  C.  J.,  been  cured  in  a  suit  for  the  reformation 

said   (p.   402)  :    "There  has  been   no  of  the  defective  instrument.     In  the 

breach    of    the    express    covenant    to  lease  there  is  no  express  stipulation 

pay  rent,  or  the  express  agreement  to  of    that    kind,    and    no    evidence    on 

render  to   the   plaintiffs   a  statement  which  it  can  be  found  that  such  a  con- 

of  the  gross  receipts  of  the  fi\'c  roads,  dition     (which    would    naturally    be 

or  the  express  covenant  that  books  expressed     in     direct     and     distinct 

and    accounts    relating    to    the    busi-  terms)    was   intentionally   left    to    be 

ness  of  the   five   roads   shall  be  open  implied  from  the   mode  in  which  the 

to  the  plaintiff's  inspection.      But  the  lessees    are    to    ascertain    and    show 

lease  of  the  Northern  and  its  branches  the  amount  of  rent  to  be  paid  if  they 

to  the  defendants  has  been  judicially  seek    to    avoid   the    payment    of   the 

annulled ;    and  the  plaintiffs  contend  largest  sum   named  in   the   contract, 

that  upon  the  validity  and  continuing  The  lease  of  the  Montreal  was 

existence  of  that  lease  the  Montreal  not  made  dependent  upon  the  valid- 
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that  a  bridge  contract,  referring  to  certain  articles  in  a  lease 
for  the  purpose  of  defining  the  extent  of  liabilities  and  benefits 
assumed,  did  not  make  the  bridge  contract  a  part  of  the  lease. 
The  validity  of  the  contract  was  entirely  independent  of  the 
validity  or  invalidity  of  the  lease.' 

§  203a.  Assignments  of  Leases.  —  Where  there  is  no  covenant 
not  to  assign  in  a  lease  of  a  railroad  the  lessee  corporation  may 
assign  it  to  another  corporation  authorized  to  take  it,  and 
the  rights  of  the  three  parties  — ■  lessor,  lessee  and  assignee  — 
will  be  governed  by  principles  similar  to  those  applicable  in 
the  case  of  ordinary  assignments  of  leases.  Where  possession 
of  the  leased  property  is  taken  without  an  express  covenant 
to  assume  the  rent,  the  assignee  is  liable  for  it  through  privity 
of  estate.  Where  the  assignee  promises  to  pay  the  rental  it 
is  liable  through  privity  of  contract. 

No  particular  form  is  necessary  for  the  assignment  of  a 
railroad  lease.^  Thus  where  a  lessee  of  a  railroad  itself  executed 
a  lease  of  all  the  property  embraced  therein  to  another  corpora- 
tion, it  was  held  to  operate  as  an  assignment  of  the  original 
lease  for  its  entire  term.^ 


ity  and  continuing  existence  of  the 
lease  of  the  Northern." 

^  Railway  Co.  v.  Keokuk  Bridge 
Co.,  131  U.  S.  371  (1889),  (9  Sup.  Ct. 
Rep.  770,  39  Am.  &  Eng.  R.  Cas.  213). 

2  Frank  v.  New  York,  etc.  R.  Co., 
122  N.  Y.  197  (1890),  (25  N.  E.  Rep. 
332). 

Where  a  lessee  sold  the  right  to  use 
and  possess  the  leased  property  as 
long  as  the  lessee  could,  the  rent  to  be 
paid  to  the  lessee  and  the  lessee  to  pay 
lessor,  it  was  held  that  the  arrange- 
ment was,  in  legal  effect,  an  assign- 
ment of  the  lease.  Indianapolis  Mfg. 
Union  v.  Cleveland,  etc.  R.  Co.,  45 
Ind.   281    (1873). 

A  contract  whereby  a  railroad  com- 
pany —  lessee  of  a  railroad  —  agrees 
with  another  company  for  the  opera- 
tion of  the  leased  road,  the  latter 
company  receiving  the  income,  pay- 
ing the  expenses  and  fixed  charges 
and  turning  over  the  surplus  to  the 


former  company,  is  an  operating 
contract  and  not  an  assignment  of  the 
lease. 

St.  Joseph,  etc.  R.  Co.  v.  St. 
Louis,  etc.  R.  Co.,  135  Mo.  173  (1896), 
(36  S.  W.  Rep.  602,  33  L.  R.  A,  607). 

^  Frank  v.  New  York,  etc.  R. 
Co.,  122  N.  Y.  197,  214  (1890),  (25 
N.  E.  Rep.  332):  "By  the  agree- 
ment ...  a  leasehold  estate  was 
carved  out  of  the  fee  belonging  to  the 
former,  and  the  consideration  agreed 
to  be  paid  therefor  by  the  latter  was 
the  rent  reserved,  although  in  an 
unusual  form.  As  the  lease  from 
Woodruff  to  the  Erie  Company  em- 
braced all  that  he  had  acquired  from 
his  lessor,  it  operated  as  an  assign- 
ment in  fact,  although  not  such  in 
form,  of  the  entire  term  granted  by  the 
original  lease.  Thenceforward  the 
legal  relations  of  the  three  parties 
named  were  those  of  lessor,  lessee  and 
assignee    under    a    lease.     The    Erie 
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The  lessor,  lessee  and  assignee  of  a  lease  of  a  railroad  may 
modify  its  provisions  and  reduce  the  rent^  notwithstanding 
there  is  a  mortgage  upon  the  road,  where  there  is  no  covenant 
on  the  part  of  the  assignee  for  the  benefit  of  the  mortgagee.^ 

The  assignee  of  a  railroad  lease  may  be  required,  in  equity, 
to  specifically  perform  its  terms. ^ 


II.    Covenants  in  Railroad  Leases 

§  204.  Covenant  to  pay  Rent.  Assuroption  of  Interest  Pay- 
ments. —  A  lessee  is  liable  for  rent  during  his  occupancy  with- 
out an  express  covenant  to  pay  it,  and,  therefore,  the  special 
covenant  to  pay  rent  may  be  termed  a  precautionary  covenant, 
since  its  office  is  to  prevent  a  lessee  from  assigning  his  lease 
perhaps  to  an  irresponsible  person  and  thereby  releasing  him- 
self from  further  responsibility.  When  such  special  covenant 
appears  in  a  lease  a  lessor  has  double  security.     There  is  priv- 


Company  become  liable  for  the  inter- 
est and  principal,  as  it  fell  due,  both 
by  privity  of  contract  and  by  privity 
of  estate.  The  former  liability  de- 
pended upon  its  express  promise  to 
pay,  whether  it  entered  into  possession 
or  not,  and  could  be  discharged  only 
by  payment,  while  the  latter  depended 
upon  entry  into  possession  under  the 
lease,  and  could  be  avoided  by  assign- 
ing the  entire  term  and  relinquishing 
possession.'* 

^  Frank  v.  New  York,  etc.  R.  Co., 
122  N.  Y.  197  (1890),  (25  X.  E.  Rep. 
332):  "It  is  clear  that,  ordinarily, 
the  lessor,  lessee  and  assignee  of  a 
lease  may  modify  its  terms  by  re- 
ducing the  amount  of  rent.  Can 
they  do  so  when  there  'is  a  mort- 
gage upon  the  property  co\'ered  by 
the  lease,  but  not  upon  the  leasehold 
estate  itself?  Why  can  they  not  in 
the  aI:)sonce  of  fraud  and  when,  as  in 
this  case,  there  is  no  covenant  on  the 
part  of  the  assignee  for  the  benefit 
of  the  mortgagee?  \A'ithout  suoli  a 
covenant,  or  some  ex[tress  jiromise, 
the  assignee  of  a  lease  is  under  no 
more  obligation  to  the  mortgagee  of  a 
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lessor,  than  a  grantee  is  to  the  mort- 
gagee of  a  grantor." 

2  One  railroad  company  purchased 
all  the  property  of  another  railroad 
company,  including  a  lease  held  by  it 
of  still  another  railroad,  and  took 
cliarge  of  and  operated  the  latter  road 
for  a  long  time.  It  then  brought  suit 
to  reoo\'er  from  the  lessor  corporation 
under  said  lease  sums  of  money  due 
to  the  said  selling  corporation  —  the 
original  lessee  —  under  the  terms  of 
the  lease.  It  was  held  that  such 
purchasing  corporation  thereby  as- 
sumed the  obligation  of  the  selling 
corporation  under  the  lease  and  was 
not  a  tenant  by  sufferance,  and  that 
specific  performance  of  the  terms  of 
the  lease  by  it  would  be  adjudged, 
notwithstanding  the  original  lessor 
had  failed  to  perform  its  undertaking 
to  provide  means  for  completing  the 
construction  of  the  road. 

Schmidtz  v.  Louisville,  etc.  R.  Co., 
101  Ky.  441  (1897),  (41  S.  W.  Rep. 
1015,  38  L.  R.  A.  809).  See  also 
Southern  R.  Co.  v.  Franklin,  etc.  R. 
Co.,  96  Va.  693  (1899),  (33  S.  E.  Rep. 
485,  44  L.  R.  A.  297). 
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ity  of  estate  between  him  and  the  assignee  ;   privity  of  contract 
between  him  and  the  lessee. 

This  covenant  has  a  proper  place  in  railroad  leases  and  may 
contain  provisions  for  the  payment  of  rent  in  various  ways 
and  forms.  It  may  stipulate  that  a  fixed  sum  shall  be  paid 
at  stated  intervals;  that  prescribed  dividends  on  the  shares 
of  the  lessor  corporation  shall  be  provided  for;  or  that  a  portion 
of  the  gross  or  net  earnings  arising  from  the  operation  of  the 
leased  railroad  shall  be  turned  over  to  the  lessee  or  expended 
in  its  behalf.  Thus,  under  a  statute  authorizing  railroad  com- 
panies to  lease  and  operate  the  roads  of  other  companies,  a 
covenant  in  a  lease  by  which  the  lessee,  in  lieu  of  directly  paying 
rent,  guaranteed  the  payment  of  interest  accruing  upon  bonds 
of  the  lessor  was  held  valid. ^     Where  such  a  covenant  takes 


^  Eastern  Townships  Bank  v.  St. 
Johnsbury,  etc.  R.  Co.,  40  Fed.  424 
(18S9).  Judge  Wheeler  said:  "The 
laws  of  Vermont;  under  which  the  de- 
fendant has  and  exercises  its  corporate 
powers^  provide  that  'railroad  com- 
panies in  this  State  may  make  con- 
tracts and  arrangements  with  each 
other,  and  with  railroad  corporations 
incorporated  under  the  laws  of  other 
of  the  United  States,  or  under  the 
authority  of  the  government  of 
Canada,  for  leasing  and  running  the 
roads  of  the  respective  corporations, 
or  parts  thereof,  by  either  of  their 
respective  companies.'  R.  L,  ^''t. 
§  3303.  This  statute  conferred  ample 
power  upon  the  defendant  corporation 
to  take  the  lease,  and  to  agree  to  pay 
the  rent  as  it  should  fall  due,  and 
doubtless  to  arrange  for  paying  the 
rent,  by  paying  coupons  of  the  same 
amount  or  guarantying  their  pay- 
ment." 

A  railroad  lease  provided  that  the 
lessee  should  pay  the  lessor's  bond 
interest  as  a  part  of  the  annual  rental ; 
that  if  the  lessor  should  pay  its  bonds 
when  they  matured,  the  lessee  should 
pay  to  it  a  sum  equal  to  the  interest 
so  saved,  but  that  if  the  lessor  should 
not  pay  them,  the  lessee  should  issue 


new  bonds.  The  lessor  did  not  pay 
an  issue  of  bonds,  and  the  lessee  re- 
funded them  at  a  lower  rate  of  inter- 
est. A  question  arose  as  to  which 
party  was  entitled  to  the  benefit  of 
the  refunding,  concerning  which  the 
New  York  Court  of  Appeals  said 
(Continental  Ins.  Co.  v.  New  York 
and  Harlem  R.  Co.,  187  N.  Y.  225 
(1907),  (79  N.  E.  Rep.  1026)):  "The 
distinguished  jurist  before  whoni,  as 
referee,  this  case  was  tried,  was  of  the 
opinion  that  by  the  terms  of  the  origi- 
nal lease  the  Harlem  Company  was 
entitled,  if  it  could  procure  the  neces- 
sary funds,  to  pay  off  the  consolidated 
mortgage  bonds  and  thus  secure  to 
itself  any  advantage  in  the  reduction 
in  the  interest  charged  on  its  road. 
We  think  that  in  this  view  he 
was  clearly  right.  By  the  first  clause 
of  the  lease  all  payments  to  be  made 
by  the  lessee  were  reserved  as  rent, 
and  by  the  second  subdivision  of  the 
clause  that  rent  was  to  be  paid  by  pay- 
ing certain  specific  interest  charged 
to  the  holder  of  the  bonds.  This  pro- 
vision did  not  change  the  character 
of  the  paymen  t,  but  merely  the 
method  of  the  payment.  The  pay- 
ment was  still  to  be  of  rent." 

A  lease  of  a  railroad  in  perpetuity 
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the  form  of  an  agreement  to  pay  to  the  trustees  of  the  lessor's 
mortgage  interest  thereon  as  it  accrueS;  the  lessee  corporation 
is  directly  liable  to  the  mortgagees  therefor  although  they  are 
not  parties  to  the  lease,  since  the  agreement  shows  that  it  was 
intended  for  their  benefit.^ 

§  205.  Covenant  to  pay  Taxes.  —  In  this  country,  as  distin- 
guished from  England,  lands  and  propei'ty  are  generally  as- 
sessed in  the  name  of  the  owner,  so  that  the  lessee  is  under  no 
obligation  to  pay  taxes  unless  he  assume  them  as  a  part  of  the 
rent.     Covenants  wherein  the  lessee  assumes  the  taxes  are  not 


pro^dded  that  the  lessee  should  pay  an 
annual  rental  of  the  specified  sum  by 
paying  interest  on  certain  bonds  and 
dividends  at  a  stated  rate  upon  the 
stock.  The  lessee  also  had  the  right 
to  take  stock  for  improvements  upon 
the  road  without  limitation  as  to 
total  amount.  A  sinking  fund  was 
provided  for  to  pay  off  certain  bonds. 
A  supplemental  agreement  was  en- 
tered into  limiting  the  amount  of 
stock  to  bp  issued  and  pro\'iding  for  a 
higher  dividend  in  view  of  the  saving 
of  interest  caused  by  the  operation  of 
the  sinking  fund.  The  bonded  debt 
was  refunded  at  its  maturity  at  a 
lower  rate  of  interest.  The  Circuit 
Court  held  that  the  lessor  was  en- 
titled to  the  benefit  of  the  saving  by 
the  refunding. 

.^tna  Ins.  Co.  v.  Albany,  etc.  R. 
Co.,  156  Fed.  132  (1907).  The  ap- 
peal in  this  case  to  the  United  Statfs 
Circuit  Court  of  Appeals  has  not  yet 
been  decided. 

'  Welden  Nat.  Bank  v.  Smith,  86 
Fed.  398  (1898),  s.  c.  sub  nom. 
Grand  Trunk  R.  Co.  v.  Central  Ver- 
mont R.  Co.,  78  Fed.  690  (1897).  In 
this  case  where  a  lessee  under  a  rail- 
road lease  covenanted  to  pay  all  ob- 
ligations of  the  lessor  incurred  "as 
common  carriers,  warehousemen,  or 
otherwise,"  and  thereafter  to  pay 
the  interest  on  certain  mortgage 
bonds  of  the  lessor,  it  was  held,  that 
"or  otherwise"  referred  only  to  obli- 
gations  of   the    same    class   as   those 
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enumerated,  and  that  earnings  accru- 
ing in  the  hands  of  receivers  of  the 
lessee  were  applicable  to  interest  on 
the  bonds,  rather  than  to  judgments 
on  claims  not  falling  within  that  class. 
In  Day  v.  Ogdensburgh,  etc.  R. 
Co.,  107  N.  Y.  129  (1887),  (13  N.  E. 
Rep.  765),  an  agreement  between  two 
railroad  companies  and  others  pro- 
vided that  one  company  should  issue 
so  many  of  its  first  mortgage  bonds, 
not  exceeding  a  sum  specified,  as 
should  be  sufficient  to  construct  its 
road ;  that  these  should  be  purchased 
by  the  parties  to  the  agreement,  other 
than  the  two  corporations.  De- 
fendant corporation  agreed  when  the 
Toad  was  completed  to  take  a  lease  of 
it  on  terms  and  conditions  specified. 
After  the  completion  of  the  road  a 
lease  was  executed  as  agreed  upon. 
By  the  terms  of  the  lease  defendant 
agreed  to  maintain  and  operate  the 
demised  road  as  a  part  of  its  Une,  to 
pay  taxes  and  certain  other  expenses, 
and  to  pay  at  maturity  the  principal 
and  interest  of  the  bonds ;  also,  that 
the  gross  earnings  of  the  road  should 
be  applied,  first,  to  pay  the  intercut 
accruing,  and  second,  for  the  creation 
of  a  sinking  fund  for  the  payment  of 
the  principal  of  the  bonds.  It  was 
held  that  the  agreement  and  lease 
were  within  the  power  of  the  two  cor- 
porations to  make  and  were  valid. 
See  post,  §  212:  "Rights  of  Stock- 
holders when  Rent  is  payable  in  Form 
of  Dividends." 
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uncommon  in  leases  of  real  estate  and  are  general  in  leases  of 
railroads,  although  the  systems  of  taxing  that  class  of  property 
vary  widely  in  the  different  States. 

Upon  the  principle  that  a  tax,  in  the  sense  in  which  the  word 
is  ordinarily  used,  is  "  something  exacted  for  public  service 
antl  not  by  way  of  compensation  for  benefits  conferred,"  it 
is  held  that  a  covenant  to  pay  "  all  taxes  "  does  not  include 
an  assessment  for  benefits,  or  other  special  rates  of  a  similar 
nature.'  The  application  of  this  principle  is,  however,  readily 
and  commonly  avoided  by  the  use  of  the  phrase,  "  all  taxes 
and  assessments." 

Where  a  railroad  lease  provided  that  the  lessee  should  pay  all 
taxes  and  assessments  imposed  during  the  term  by  any  govern- 
mental or  lawful  authority  on  the  railroad  and  leased  property, 
or  on  any  business,  earnings  or  income  of  the  same  or,  "  by 
reason  of  the  ownership  thereof,"  it  was  held  that  the  lessee 
was  bound  to  pay  a  tax  imposed  upon  the  franchise  of  the 
lessor,  it  being  a  tax  imposed  "  by  reason  of  the  ownership  " 
of  the  road.^ 

A  general  covenant  to  pay  all  taxes  relates  only  to  future 
taxes  imposed  during  the  term  of  the  lease  and  involves  no 

'Wood's    Landlord    and    Tenant,  tion.     The    Court    said:     "The    lease 

p.  685,  and  cases  there  cited.  sued  on  did  not  stipulate  for  the  pay- 

2  Thomas    v.    Cincinnati,    etc.    R.  ment  by  the  lessee  of  all  taxes  imposed 

Co.,  93  Fed.  587  (1899).  on    the    lessor    company,    but    of    all 

A  lessee  corporation   which   cove-  taxes   on   the   property   demised   and 

nants  to  pay  all  taxes  assessed  upon  was  so  understood  and  acted  upon  by 

"the     real     and     personal     property,  the'parties  tor  thirty  years." 
franchises,  capital  stock  or  gross  re-  Erie,  etc.  R.  Co.  v.  Pennsylvania  R. 

ceipts"  of  the  lessor  during  the  term  Co.,  208  Pa.  506  (1904),  (57  Atl.  Rep. 

is  not  bound  to  pay  a  tax  levied  on  980). 

"dividends."     Jersey  City  Gas  Light  AVhere  the  lessee  of  a  railroad  was 

Co.  V.  United  Gas  Imp.  Co.,  68  Fed.  to    pay   all    taxes    and    deduct    them 

323  (1893),  s.  c.  46  Fed.  264  (1891).  from  the  rent,  it  had  no  right  to  de- 

Where  a  lease    provided  that  the  duct   taxes  upon  land   which  it  had 

lessor  should  pay  "all  taxes  now  or  itself   purchased    outside    the   lessor's 

hereinafter  imposed  by  law  upon  the  location    and    used    for    sidings    and 

property    hereby    demised    and    the  buildings     in     connection     with     the 

earnings  from  or  business  thereof  it  railroad ;    nor  could  it  deduct  a  fran- 

was    held    that    the    covenant    would  chise    tax    which    was    incapable    of 

not  be  construed  to  cover  a  tax  on  the  apportionment  as  against  the  lessor, 
capital  stock  of  the  lessor,  particularly  Lewiston,    etc.    R.    Co.    v.    Grand 

as    the    parties   for   many   years   had  Trunk    R.    Co.,    97     Me.    261    (1903), 

acted  under  the  contrary  interpreta-  (54  Atl.  Rep.  750). 
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assumption  of  past  due  taxes.  Thus,  a  covenant  by  the  les- 
see in  a  railroad  lease  that  it  "  will  pay,  as  operating  ex- 
penses, all  taxes  and  assessments  .  .  .  which  may  be  law- 
fully levied  or  assessed  "  upon  the  demised  property,  is  not 
an  assumption  of  liabiUty  for  taxes  already  assessed  and 
levied.^ 

The  covenant  to  pay  taxes  and  assessments  is  for  the  sole 
benefit  of  the  lessor  corporation.  It  confers  no  right  of  action 
against  the  lessee  in  favor  of  the  municipality  levying  the 
assessment,  because  there  is  no  privity  between  them.^ 

§  206.  Covenant  not  to  Assign.  —  The  covenant  not  to  assign 
or  sublet  the  demised  premises  without  the  written  consent  of 
the  lessor  used  in  ordinary  leases  of  real  estate  is  generally 
inserted  in  railroad  leases,  and  is  of  the  utmost  importance 
when  so  employed,  in  safe-guarding  the  interests  of  the  lessor 
corporation.  As  observed  by  Judge  Clark  in  Boston,  etc.  R. 
Co.  v.  Boston,  etc.  R.  Co.^:  "  The  lessor  had  the  right  to  choose 
its  tenant,  and,  whatever  may  have  been  its  purpose  in  doing 
it,  the  conclusion  is  irresistible  that  the  stipulation  against 
assigning,  underletting  or  parting  with  the  possession  of  the 
demised  premises,  was  inserted  in  the  lease  to  secure  the  ex- 
ercise of  the  personal  integrity,   discretion,  and  judgment  of 

'  If  there  is  any  contract  implied  ment  upon  the  property  of  the  lessor, 

by  law  whereby  one  railroad  company,  including  the  leased  line,  having  been 

acquiring  the  control  of  the  property,  raised,    it   was   contested,    but,    after 

income,     etc.,     of    another,     becomes  extended    litigation,    was    sustained, 

directly  liable  for  taxes  already  due,  In  the  meantime,  receivers  had  been 

and  constituting  a  lien  thereon,  for  the  appointed    for    the    lessee,    and    they 

fiscal  year  then  current,  such  Hability  took  possession  of  the  leased  line  and 

is  only  in  proportion  to  the  part  of  the  paid  other  taxes  through  the  issue  of 

fiscal  }'ear  remaining  after  the  assump-  receivers'    certificates.     It    was    held 

tion    of    such    control.      C'lcn'cland    v.  that  tliey  were  bound  to  repay  to  the 

Spencer,  73  Fed.  559  (189fj).  lessor   the   proper   proportion   of   the 

.\  railroad  company  leased  part  of  judgment    for    the    contested    taxes. 

its  road  to  anotlicr   company,   which  United   States   Trust   Co.   v.   Mercan- 

agreed     to    pay    all     taxes     assessed  tile  Co.,  88  Fed.  140  (1898). 
against   the  leased  property.      Under  "  Chicago,    etc.    R.   Co.   v.   City   of 

the  statute,  taxes  on  the  leased  hne  Ottumwa,   112  Iowa,  300  (1900),  (83 

were   assessed   against    the   lessor,    as  N.  ^\'.  Rep.  1074,  51  L.  R.  A.  763). 
owner,    in    the    same    manner   as   the  ^  Boston,  etc.  R.  Co.  v.  Boston,  etc. 

taxes  upon  the  part  of  its  road  not  R.  Co.,  65  N.  H.  448  (1888),  (23  Atl. 

leased,  and  were  paid,  reimbursement  Rep.  529). 
being  made  by  the  lessee.     The  assess- 
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the  lessee,  in  shaping  the  pohcy  and  controUing  the  manage- 
ment and  operation  of  the  road." 

Therefore,  when  a  lessee  corporation  voluntarily  parts  with 
its  power  to  control  the  operation  of  the  railroad  leased  and 
becomes  the  mere  agent  of  a  third  corporation  in  the  opera- 
tion of  the  road,  the  covenant  not  to  assign  is  broken  in  sub- 
stance and  the  estate  granted  by  the  lease  is  forfeited.^ 

The  covenant  not  to  assign  as  usually  drawn,  howe^•er,  is, 
under  certain  conditions,  of  no  benefit  to  the  lessor  corporation 
and  may  be  broken  by  indirection  without  incurring  a  for- 
feiture. Thus,  upon  the  principle  that  a  mortgage,  outside 
of  the  New  England  States,  is  not  a  transfer  of  the  legal  title 
or  possession,  it  is  held  that  the  giving  of  a  mortgage  of  a  lease- 
hold interest  without  the  consent  of  the  lessor  is  not  a  violation 
of  the  covenant  not  to  assign;  and,  upon  the  further  principle 
that  an  assignment  or  transfer,  by  operation  of  law,  does  not 
constitute  a  breach  of  the  covenant,  it  is  held  that  a  sale  of  the 
leasehold  interest  in  foreclosure  proceedings  is  not  a  breach 
because  it  is  in  invitum^  A  lessee  railroad  company  may, 
therefore,  mortgage  its  lease  and  the  leasehold  interest  may 
be  sold  to  a  corporation  objectionable  to  the  lessor  without  a 
breach  of  the  covenant  not  to  assign.  The  position  of  the 
lessor  may  be  protected,  however,  by  providing  in  the  cove- 
nant that  the  lease  hold  interest  shall  not  be  mortgaged  with- 
out the  lessor's  consent,  or  by  adding  a  provision   that  the 

'  A  covenant  by  the  lessee  of  a  rail-  ^  Riggs   v.   Pursell,    66    N.    Y.    193 

road  not  to  assign  the  lease  is  broken  (1876).     This    decision    is    expressly 

by  its  assignment  of  the  future  gross  put  upon  the  ground  (p.  200)  that  "a 

earnings  of  the  road  to  a  third  person  mortgage  in  this  State  of  land  is  not 

and  contracting  to  use  and  operate  it  a  transfer  of  the  legal  title,  or  the  pos- 

under  the  direction  of  the  assignee.  session,  but  a  mere  security,"  citing 

Boston,  etc.  R.  Co.  v.  Boston,  etc.  R.  Trimm  v.  Marsh,  54  N.  Y.  599  (1874), 

Co.,  65  N.  H.  393  (1888),  (23  Atl.  Rep.  (13  Am.    Rep.   623),   where  the  New 

529).  York  rule,  as  distinguished  from  the 

The  assignee  of  the  lease  of  a  rail-  rule  in  England  and  the  New  England 

road   cannot   take   advantage   of   the  States,    is    discussed    at    length.     It 

fact  that  the  lease  was  not  consented  may,  therefore,   be   doubtful  whether 

to   by   the   lessor   corporation    as   re-  a  mortgage  in  those  States  where  it  is 

quired    by    its    terms.     Schmidt     v.  regarded,    between   the    parties,    as   a 

Louisville,   etc.  R.  Co.,   101   Ky.  441  conveyance  of  the  fee,  would  not  con- 

(1897),   (41   S.  W.  Rep.   1015,   38  L.  stitute  a  breach  of  the  covenant  not 

R.  A.  809).  to  assign. 
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lessor  may  terminate  the  lease  if  transferred  by  operation  of 
law. 

The  general  rules  of  law  relating  to  this  covenant,  as,  for 
example,  that  where  consent  has  once  been  given  to  an  assign- 
ment the  restriction  is  gone  forever,  and  that  the  lessor  may 
waive  the  forfeiture  occasioned  by  a  breach  of  the  covenant  by 
accepting  rent,'  are  applicable  to  leases  of  railroads  only  as 
they  apply  to  leases  in  general,  and  are  fully  considered  in 
treatises  upon  the  general  subject  of  the  relation  of  landlord 
and  tenant. 

§  207.  Covenant  to  make  Repairs.  — The  covenant  upon  the 
part  of  the  lessee  corporation  to  make  repairs  is  usually  in- 
serted in  railroad  leases.  It  often  appears  in  conjunction 
with  the  covenant  —  of  an  analogous  nature  —  to  preserve  the 
leased  personal  property  and  to  substitute  new  for  old. 

A  covenant  in  a  railroad  lease  that  the  lessee  corporation 
shall  "  return  said  road  and  property,  both  real  and  personal, 
at  the  termination  of  this  lease,  in  as  good  condition  and  re- 
pair in  all  respects  as  it  is  now  in,  natural  wear  only  excepted," 
binds  the  lessee  to  keep  the  road  in  good  running  condition, 
and  to  renew  all  structures  which  by  decay  or  accident  become 
unsafe.^ 

'  A  lessor  corporation  may  waive  a  store  tlie  leased  railroad  in  good  repair 

breach  of  a  covenant  not  to  assign  or  at  the  termination  of  the  lease  is  quali- 

sublet,  by  acquiescing  and  by  failing  fied  by  the  words,  '^unless  prevented 

to    object    within    a   reasonable    time  by   unavoidable   casualty,    legal    pro- 

when   the  leased   property  is   turned  ceedings    or    operation    of    law,"    a 

over  to  another  without  its  consent.  lessee  is  bovmd  to  turn  over  the  prop- 

"The    Elevator   Case,"    17    Fed.    200  erty  in  good  repair,  where  the  lease 

(1881).  is  terminated  by  a  sale  in  foreclosure 

Where  a  lease  contains  a  covenant  proceedings.     It  was  also  held  in  this 

not  to  assign  without  the  written  con-  case  that  a  trustee  under  a  mortgage 

sent    of    the    lessor,    the    assignee    is  to    secure    the    bondholders    of    the 

chargeable   with  notice   of   its   terms,  lessor  corporation  might  sue  the  les- 

and  if  rent  is  not  accepted  after  an  see     upon     such     a     covenant,      the 

assignment  the  lessor  is  not  estopped  undertaking       being,      according     to 

from  claiming  a  forfeiture.  the    agreement,    for    the     benefit    of 

IncUanapolis   Mfg.  Union  v.  Cleve-  the  bondholders, 

land,   etc.  R.  Co.,  45  Ind.  281  (1S73).  Louisville,  etc.  R.  Co.  v.  Schmidt, 

2  SturgesD.  Knapp,  31  Vt.  1  (1858).  112  Ky.  717  (1902),  (66  S.  W.  Rep. 

See  also  Southern  R.  Co.  v.  Franklin,  629). 

etc.  R.  Co.,  96  Va.  693  (1899),  (32  S.  For  consideration  of  the  rights  of  a 

E.  Rep.  485,  44  L.  R.  A.  297).  trustee    for     bondholders    in    a    suit 

Notwithstanding  a  covenant  to  re-  against  a  lessee  corporation  for  failure 
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Under  a  covenant  in  a  lease  to  make  "necessary  repairs,"  it 
has  been  held  that  a  lessee  is  obliged  only  to  make  such  repairs 
as  its  own  use  of  the  premises  requires.  In  so  holding  the  Court 
said:  "  The  word  '  necessary  '  applied  to  repairs,  may  well  be 
understood  to  denote  such  repairs  as  were  necessary  to  the  defend- 
ants, and  not  such  as  might  be  necessary  for  some  future  or 
different  use  of  the  property,  after  their  lease  had  expired."  ' 

§  208.  Covenant  to  pay  Damages  and  defend  Suits.  —  While 
upon  considerations  of  public  policy  the  courts  of  several 
States  hold  that  a  lessor  railroad  company  cannot  by  leasing 
its  railroad,  even  with  legislative  sanction,  absolve  itself  from 
liability  to  third  persons  for  the  negligence  of  the  lessee  in  the 
operation  of  the  road,  and  while  it  is  unquestioned  that  the 
liability  of  the  lessor  for  the  proper  discharge  of  its  primary 
obligations  continues  after  a  lease  as  before,  yet  as  between 
themselves  the  liability  to  pay  damages  and  the  obhgation  to 
defend  suits  may  be  the  subject  of  agreement  between  the 
lessor  and  lessee,  and  covenants  relating  thereto  are  usual  in 
railroad  leases.  "  Similar  provisions,"  said  Judge  Brawley  in 
a  recent  case,^  "  will  doubtless  be  found  in  every  contract 
whereby  one  railroad  company  undertakes  to  lease  or  operate 
another.  Suits,  actions,  or  damages  are  incidental  to  the 
operation  of  every  railroad,  and  provision  must  always  be  made 
whereby  one  or  the  other  of  the  contracting  corporations  as- 
sumes such  burdens." 


to  keep  the  roadbed  of  a  leased  road  (41  Pac.  Rep.  783,  50  Am.  St.  Rep. 

in  repair  as  stipulated    in    the  lease,  17,  29  L.  R.  A.  751). 
see  First  National  Bank  v.  Louisville,  A  lease  by  a  railroad  company  of  a 

etc.  R.  Co.  (Ky.  1904),  79  S.  W.  Rep.  portion  of  its  right  of  way,  upon  con- 

280.     In  this  case  it  was  also  held  that  dition  that  the  company  shall  not  be 

the  fact  that  the  lessee  denied  any  ob-  liable  for  any  damage  to  buildings  or 

ligation  to  keep   the    road   in    repair  personal    property    situated    thereon, 

did  not  prevent  its  recovering  back,  as  by  reason  of  fire  originating  from  its 

one  of  the  bondholders,  its  proportion-  locomotives,  or  for  damages  resulting 

ate  share  of  what  it  was  obhged  to  from  the  negligence  of  its  employees 

pay  as  lessee.  or    agents,    is    not    void,    as    against 

^  White  V.  Albany  R.  Co.,  17  Hun  pubhc  poHcy,  either  under  the  Iowa 

(N.  y.),  98  (1879).  decisions  or  upon  general  principles. 

2  South   Carolina,    etc.    R.    Co.    v.  Hartford  Fire  Ins.  Co.  v.  Chicago,  etc. 

Carolina,   etc.    R.   Co.,   93    Fed.   557  R.  Co.,  70  Fed.  201  (1895),  (30  L.  R. 

(1899).     See  also  Stephens  v.  South-  A.  193). 
em  Pacific  Co.,   109  Cal.  86  (1896), 
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As  the  corporations — lessor  and  lessee — stand  upon  the 
same  plane,  such  covenants  as  they  may  agree  upon  regarding 
the  assumption  of  UabiUties  are  not  opposed  to  public  policy, 
and  are  valid  and  enforceable. 

§  209.  Miscellaneous  Covenants.  — In  addition  to  the  cove- 
nants already  considered,  the  contracting  parties  to  a  railroad 
lease  authorized  by  legislative  authority  have,  as  incident  to 
the  power  conferred,  the  right  to  include  in  the  lease  such 
other  covenants  usual  in  leases  as  may  be  agreed  upon  in  the 
particular  case.^  Thus,  a  corporation  authorized  to  lease  a 
building  may  covenant  to  keep  it  insured;^  and  a  railroad 
company  as  lessee  may  properly  covenant  "  to  use  all  proper 
and  reasonable  means  to  maintain  and  increase  the  business  " 
of  the  leased  railroad.' 


>  Abby  V.  Billups,  35  Miss.  618 
(1858),  (72  Am.  Dec.  143). 

An  arbitration  clause  in  a  railroad 
lease  providing  that  in  case  of  dispute 
each  party  "shall  select  a  referee  of 
experience  and  skill  in  railroad  man- 
agement, and  the  said  referees  shall 
select  another  of  like  skill  and  ex- 
perience "  is  vaUd  and  is  not  rendered 
unlawful  by  the  fact  that  the  lessee 
company  owns  ix  majority  of  the 
stock  of  the  lessor  company. 

Wolf  V.  Pennsylvania  R.  Co.,  195 
Pa.  St.  91  (1900),  (45  Atl.  Rep. 
936). 

^  A  corporation  with  power  to 
lease  a  building  may,  in  consideration 
of  the  lessor's  obligation  to  rebuild  in 
case  the  building  should  be  burned 
down,  covenant  to  keep  the  same  in- 
sured. Jacksonville,  etc.  R.  Co.  v. 
Hooper,  160  U.  S.  514  (1890),  (16  Sup. 
Ct.  Rep.  379). 

^  Where  a  lessee  corporation  en- 
tered into  such  a  covenant  and  sub- 
sequently became  the  practical  owner 
of  another  railroad  havini;  the  same 
general  direction  as  the  leased  road 
and  practically  the  same  terminals, 
it  was  held  that  while  the  lessee  had 
no  right  to  violate  either  the  letter  or 
spirit  of  the  lease,  yet  that  the  cove- 
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nant  was  not  broken  by  shipping 
freight  over  its  parallel  road,  where 
the  carrying  of  such  freight  over  the 
leased  road  would  have  been  imprac- 
ticable on  account  of  its  heavy  grades. 

Catawissa  R.  Co.  v.  Philadelphia, 
etc.  R.  Co.,  168  Pa.  St.  544  (1894), 
(32  Atl.  Rep.  62). 

A  railroad  company  leased  to  an- 
other company  the  right  to  use  a  por- 
tion of  its  road  for  ninety-nine  years, 
renewable  forever.  The  lease  pro- 
vided that  the  lessee  should  not  ex- 
tend its  road  into  certain  coal  territory, 
or  receive  coal  for  transportation  from 
any  connecting  lines,  and  that,  in 
case  of  violation  of  such  conditions, 
the  right  of  the  lessee  to  use  the  de- 
mised road  should  be  suspended  dur- 
ing its  continuance.  The  successor 
of  the  lessee  acquired,  by  purchase, 
certain  connecting  lines  extending 
into  the  prohibited  territory,  which  it 
operated  in  connection  with  its  origi- 
nal road  for  nine  years,  without  ob- 
jection from  the  lessor.  Held,  that 
conceding  the  provi-sion,  against  ex- 
tension to  have  been  ^'alid,  it  was 
waived  liy  the  le.'^sor  by  acquiescence, 
and  with  it  the  right  to  object  to  the 
transportation  by  the  lessee  of  coal 
received  for  shipment  on  its  purchased 
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RIGHTS    AND    LIABILITIES    OP    LESSOR    CORPORATION 

I.    Rights  and  Remedies  of  Lessor  Corporation 

§  210.     Lessor  Corporation  retains  Prerogative  Powers  —  Right  of  Eminent 

Domain. 
§  211.     Rights  of  Lessor  when  entitled  to  Share  of  Earnings  —  Equitable  Lien. 
I  212.     Rights  of  Stocicholders  when  Rent  is  payable  in  Form  of  Dividends. 
§  213.     Mortgage  of  Rent  Charge. 
§  214.     Remedies  of  Lessor  Corporation. 

II.    Liabilities  of  Lessor  Corporation 

§  215.     Obligations  of  Lessor  Corporation  to  State. 

§  216.     Lessor  Corporation  cannot  avoid  Statutory  Obligations  unless  exempted. 

§  217.     Lessor  cannot  avoid  Primary  Obligations  unless  exempted. 

§  218.     Liability  of  Lessor  for  Negligent  Operation  of  Railroad  —  (A)  Under 

Unauthorized  Lease. 
§  219.     Liability  of  Lessor  for  Negligent  Operation  of  Railroad  —  (B)  Under 

Authorized  Lease. 
§  220.     Liability   of   Lessor    for    Negligent    Operation    of   Railroad  —  (C)    To 

Employees  of  Lessee. 
§  221.     LiabiUty  of  Lessor  tor  Negligent  Operation  of  Railroad  —  (D)  When  it 

shares  in  Control. 
§  222.     Liability  of  Lessor  upon  Contracts  of  Lessee. 
§  223.     Liability  of  Lessor  for  Reconstruction  and  Repairs. 
§  224.     Taxation  of  Leased  Railroads. 

I.    Rights  and  Remedies  of  Lessor  Corporation 

§  210.  Lessor  Corporation  retains  Prerogative  Powers  — 
Right  of  Eminent  Domain.  —  A  lease  of  a  railroad  executed  with 
legislative  sanction  carries  with  it  the  right  to  exercise  the 
franchises  necessary  for  its  maintenance  and  operation.'  Ex- 
traordinary powers  and  privileges  are,  however,  not  included 
unless  the  State  expressly  approve  their  transfer  and  the  lease 
clearly  embrace  them. 

As  a  general  rule,  a  lessor  corporation  retains  its  preroga- 
tive powers.^    Thus,  the  lease  of  a  railroad  does  not  divest  a 

lines.     Metropolitan     Trust     Co.      v.  ^  See  ante,  §  157:    " Essential  Fran- 

Columbus,    etc.   R.   Co.,   95  Fed.    18       chises  pass  upon  Sale  of  Railroad.'^ 
(1899).  '  A  street  railway  company  which 
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lessor  corporation  of  the  right  of  eminent  domain.  The  same 
necessity  for  taking  lands  may  exist  when  a  railroad  is  in  the 
hands  of  a  lessee  as  when  in  the  hands  of  its  owner,  and  pend- 
ing condemnation  proceedings  are  not  abrogated  by  a  lease 
but  may  be  continued  in  the  name  of  the  lessor.^ 

As  the  right  of  eminent  domain  remains  in  the  lessor,  it 
cannot,  manifestly,  be  exercised  by  the  lessee  in  its  own  name,^ 
although  when  duly  authorized  the  lessee  may  institute  and  pros- 
ecute condemnation  proceedings  in  the  name  of  the  lessor,  but 
for  its  own  benefit.'     These  principles  do  not  prevent  a  lessee 


has  leased  its  property  to  another 
company  for  999  years,  and  prac- 
tically all  of  the  stock  of  which  is 
owned  by  the  latter  company,  has  no 
standing  to  maintain  a  suit  in  equity 
against  a  third  corporation  to  restrain 
an  alleged  unlawful  use  of  its  tracks, 
especially  where  it  has  failed  to  ob- 
ject to  such  use  for  fourteen  years. 

South  Side  Pass.  R.  Co.  v.  Second 
Ave.  Pass.  R.  Co.,  191  Pa.  St.  492 
(1S99),  (43  Atl.  Rep.  346). 

^  Kip  V.  New  York,  etc.  R.  Co.,  67 
N.  Y.  229  (1876),  per  Church,  J. :  "In 
the  supplemental  complaint  the  plain- 
tiffs allege  the  leasing  of  the  defend- 
ant's road  and  property  to  the  New 
York  Central  and  Hudson  River 
Railroad  Company  for  401  years, 
and  claim  that  such  lease  operated 
to  abrogate  the  pending  proceedings 
to  condemn  the  land  in  question,  and 
terminated  and  reniove-d  all  necessity 
for  the  acquisition  thereof  for  the 
corporate  use  of  the  defendant.  In 
this  I  think  the  learned  counsel  for 
the  defendant  is  mistaken.  The 
lease  did  not  affect  the  defendant 
corporation  in  its  relation  to  the 
State.  The  same  necessity  existed 
for  the  land  proposed  to  be  con- 
demned after  as  before  the  lease  for 
the  purpose  of  the  defendant  as  a. 
corporation." 

See  also  Matter  of  Petition  of  New 
York,  etc.  R.  Co.,  99  N.  Y.  21  (1885) 
(1  N.  E.  Rep.  27). 

In  Chicago,  etc.  R.  Co.  v.  Illinois 
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Central  R.  Co.,  113  111.  156  (1885),  it 
was  held  that  it  was  immaterial  that 
the  increase  of  the  right  of  way  for 
which  property  was  sought  to  be 
condemned,  was  occasioned  by  the  use 
of  the  road  by  a  lessee;  that  the  use 
was  a  public  use,  and  that  the  need 
of   the  lessee  was   that   of   the  lessor. 

2  Mayor,  etc.  of  Worcester  v.  Nor- 
wich, etc.  R.  Co.,  109  Mass.  113 
(1871) :  "None  of  these  leases  or 
assignments  can  be  construed  to 
extend  to  the  lessees  or  assignees  the 
power  to  exercise  the  right  of  eminent 
domain,  or  to  restrict  the  right  of  the 
legislature  to  alter  or  repeal  the 
charters.  Their  rights  are  subordi- 
nate to  that  right;  and  if  the  legis- 
lature shall  see  fit  to  exercise  it,  they 
are  not  bound  to  give  notice  to  any 
of  these  parties.  .  .  .  The  lease  by 
the  Norwich  and  Worcester  Railroad 
Company  did  not  make  the  lessees, 
or  their  representatives,  parties  to 
the  grant  of  power  to  exercise  the 
right  of  eminent  domain.  That  right 
remained  in  the  original  corporation, 
and  the  legislature  might  properly 
deal  with  it  exclusively  in  amending 
their  charter." 

3  Chicago,  etc.  R.  Co.  v.  Illinois 
Central  R.  Co.,  113  Til.  156  (1885). 

See  also  Kip  v.  New  York,  etc.  R. 
Co.,  67  N.  Y.  227  (1876);  Dietrichs  v. 
Lincoln,  etc.  R.  Co.,  13  Neb.  361 
(1882),  (13  N.  AV.  Rep.  624);  Gott- 
schalk  V.  Lincoln,  etc.  R.  Co.,  14  Neb, 
389  (1883),  (15  N.  W.  Rep.  695). 
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corporation  from  exercising  in  its  own  name,  for  proper  pur- 
poses, the  power  of  eminent  domain  conferred  upon  it  by 
statute.  In  such  a  case,  it  exercises  an  original  and  not  a 
derivative  power  which  might  be  broad  enough  to  authorize  the 
condemnation  of  lands  connected  with  the  lessor's  road.' 

§  211.  Rights  of  Lessor  when  entitled  to  Share  of  Earnings  — 
Equitable  Lien.  —  It  is  competent  for  two  railroad  corpora- 
tions, parties  to  a  lease  of  a  railroad,  to  agree  that  the  lessee 
company  shall  pay  a  fixed  rental  to  the  lessor  or  that  the  earn- 
ings of  the  leased  road,  gross  or  net,  shall  be  divided  in  pre- 
scribed proportions  between  the  parties. 

Where  the  lease  expressly  provides  that  the  share  of  the 
earnings  payable  to  the  lessor  is  in  lieu  of  rent  —  a  measure  of 
the  rental  —  or  where  it  may  be  plainly  inferred  that  such  is 
the  case,  the  remedies  of  the  lessor  are  confined  to  the  enforce- 
ment of  the  covenants  of  the  lease.  Thus,  in  a  case  where  a 
lease  provided  that  "  as  rental  for  the  said  demised  premises  " 
the  lessee  company  should  pay  a  percentage  of  its  gross  earn- 
ings in  excess  of  a  fixed  sum  to  the  lessor,  Judge  Lurton  said : ' 
"  The  rental  is  determined  by  the'  amount  of  gross  earnings. 
These  earnings  belong  to  the  lessee  company.  The  complain- 
ant has  no  right  to  any  specific  dollar  or  part  of  a  dollar." 

Where,  however,  it  is  clear  from  the  language  of  the  lease 
that  a  division  of  earnings,  as  earnings,  is  contemplated,  the 
duty  of  the  lessee  does  not  arise  from  its  mere  covenant,  but 
the  share  of  the  lessor  becomes  in  equity  its  property  imme- 
diately upon  its  receipt  by  the  lessee.  The  lessor  has  an  equi- 
table lien  upon  such  share  and  it  is  held  in  trust  by  the  lessee 
for  the  benefit  of  the  lessor  and  may  be  followed  in  equity.' 

A  Michigan  statute   (P.   A.    1901,  Chattanooga     Terminal     R.     Co.     v. 

p.  117,  §  19  of  Act.  No.  80)  authorizes  Felton,  69  Fed.  273  (1895). 

a  lessee  of  a  railroad  to  institute  con-  It  is    provided  by  statute    in   Av' 

demnation  proceedings  with  the  con-  kansas   (S.   &  H.  Dig.  1894,  §   6342), 

sent,  and  in  the  name,  of  the  lessor.  Ohio  (Bates'  Anno.  Stat.  (1787-1902), 

1  Whether  the  lessee  of  a  railroad  §  3300),  Wyoming  (R.  S.  1899,  §  3206), 

can    exercise    the    right    of    eminent  that  a  lessee  of  a  railroad  may  exer- 

domain   to   build   switches   and   spur  cise  the  right  of  eminent  domain, 

traclis   to   the   leased  line,   which   do  '  New   Yorlc,    etc.    R.    Co.    v.   New 

not    connect    with    its    own    line,    or  York,  etc.  R.  Co.,  58  Fed.  282  (1893). 

whether  such  right  must  be  exercised  ^  Terre  Haute,  etc.  R.  Co.  v.  Cox, 

by     the      lessor      company,  —  quixre.  102  Fed.  825  (1900). 
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In  case  of  the  appointment  of  a  receiver  for  the  lessee,  he 
may  be  compelled  to  restore  any  portion  of  the  earnings  due 
the  lessor  and  misapplied  by  the  lessee,  even  if  it  be  necessary 
to  appropriate  the  earnings  of  the  road  during  the  receivership 
for  that  purpose.'  Thus,  a  provision  in  a  railroad  lease  that 
the  "  lessee  shall,  in  each  and  every  year  of  the  term  demised, 
pay  or  cause  to  be  paid  to  said  [lessor]  in  the  manner  and  at 
the  times  hereinafter  specified,  thirty  per  centum  of  the  gross 
earnings,  of  the  demised  property,"  provides  for  a  division  of 
the  earnings,  as  such,  and  vests  in  the  lessor  the  equitable  title 
to  its  share  of  such  earnings  upon  their  receipt  by  the  lessee. 
Where  the  lessee,  under  such  a  lease,  has  failed  to  pay  over 
the  lessor's  share  of  the  earnings  and  has  mingled  the  same 
with  its  own  funds,  bondholders  of  the  lessor,  the  interest  on 
whose  bonds  is  required  by  the  terms  of  the  lease  to  be  paid 
from  such  share,  are  entitled  to  have  the  amount  so  misap- 
pUed  by  the  lessee  restored  by  its  receiver.^ 


In  Bank  v.  Smith,  86  Fed.  398 
(1898),  where  the  lease  provided  that 
"all  gross  earnings,  income  and  re- 
ceipts,'' should,  in  each  year,  after 
payment  of  expenses  of  operation  be 
expended,  among  other  things,  for 
payment  of  interest  on  bonds  of  the 
lessor  company.  Judge  Wallace  said, 
witli  reference  to  the  covenant  to 
pay  the  interest  upon  the  bonds  (p. 
401):  It  "gave  to  the  bond  holders 
an  ef]:uitable  lien  upon  the  earnings, 
because  the  trustee  could  have  com- 
pelled the  lessee  to  apply  the  earnings 
to  the  payment  of  the  interest." 

The  general  principle  upon  which 
the  rule  stated  is  based  is  thus  stated 
in  Pomeroy's  Equity  Jurisj^rudence 
(vol.  3  (2ded.),  §  1236):  "The  doc- 
trine is  carried  still  further  and  applied 
to  property  not  yet  in  being  at  the 
time  when  the  contract  is  made.  It 
is  well  settled  that  an  agreement  to 
charge,  or  to  assign,  or  to  give  security 
upon,  or  to  effect  property  not  yet 
in  existence,  or  in  the  ownersl^ip  of 
the  party  making  the  contract,  or 
property   to   be   acquired  by   him  in 
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the  future,  although,  with  the  excep- 
tion of  one  particular  species  of  things, 
it  creates  no  legal  estate  or  interest 
in  the  things  when  they  afterwards 
come  into  existence  or  are  acquired 
by  the  promisor,  does  constitute  an 
equitable  lien  upon  the  property  so 
existing  or  acquired  at  a  subsequent 
time,  which  is  enforced  in  the  same 
manner  and  against  the  sam^e  parties 
as  a  lien  upon  specific  things  existing 
and  owned  by  the  contracting  party 
at  the  date  of  the  contract." 

'  Terre  Haute,  etc.  R.  Co.  v.  Cox, 
102  Fed.   S25  (1900). 

2  In  Terre  Haute,  etc.  R.  Co.  u. 
Cox,  102  Fed.  833  (1900),  Judge 
Grosscup  said:  "There  is  no  word 
respecting  rentals;  there  is  no  plain 
inference  that  the  thirty  per  centum 
thus  agreed  upon  shall  be  a  mere 
measure  of  rentals.  It  is,  as  indis- 
putably as  language  can  make  it,  a 
plain  division  of  the  earnings  be- 
tween the  parties  whose  properties, 
taken  together,  produce  the  earnings. 
Unless  an  arrangem.ent  for  division 
of  earnings,  as  earnings,  is  in  law  an 
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§  212.  Rights  of  Stockholders  when  Rent  is  payable  in  Form 
of  Dividends.  —  A  distinct  provision  in  a  lease  that  the  lessee 
shall  pay  directly  to  the  stockholdei*s  of  the  lessor  corporation 
as  rental  specified  dividends  upon  their  shares,  enures  to  their 
benefit  and  gives  them  individual  rights  of  action  —  either 
at  law  or  in   equity  —  against  the  lessee.^     This  is  upon  the 


impossibility,  the  language  employed 
can  bear  no  interpretation,  other  than 
n  contemplated  division  of  earnings, 
as  earnings.   .  It  is  clear  to  us, 

then,  that,  in  the  case  under  considera- 
tion, the  duty  of  the  Indianapolis 
Company,  in  respect  to  the  thirty  per 
centum  of  gross  earnings,  does  not 
arise  out  of  its  mere  promise;  it  is 
an  equity  growing  out  of  the  con- 
ditions from  which  the  unified  rail- 
way lines  arose.  The  division  of 
the  earnings  does  not  rest  in  an  in- 
tention merely  to  be  executed  in  the 
future ;  it  is  to  be  regarded,  in  equity, 
as  a  present  fact,  made  so  by  the  cir- 
cumstances, together  with  the  agree- 
ment that  brought  about  the  means 
creating  such  earnings." 

^  It  does  not  follow  from  the  fact 
that  the  stockholders  as  the  parties 
benefi  cially  interested  may  maintain 
an  action  for  the  ^eco^•ery  of  dividends 
that  the  lessor  corporation  —  the 
party  to  the  contract  —  may  not 
likewise  bring  suit  to  enforce  it.  In 
fact  Judge  Nelson,  in  Pacific  R.  Co. 
V.  Atlantic,  etc.  R.  Co.,  20  Fed.  280 
(1884),  said  that  the  lessor  corpora- 
tion was  the  proper  party  to  enforce 
a  claim  for  unpaid  dividends  payable 
under  a  lease  directly  to  the  stock- 
holders. This  decision,  however,  in 
so  far  as  it  seems  to  deny  any  right 
in  the  stockholders  to  sue  in  such  a 
case,  cannot  be  justified  upon  prin- 
ciple. See  cases  cited  in  the  note 
following. 

A  railroad  company  leased  its 
railroad  to  another  corporation  for  a 
rental  which  the  lease  provided  should 
be  distributed  directly  among  the 
stockholders  of  the  lessor  in  the  form 


of  dividends.  The  lessee  corpora- 
tion went  into  the  hands  of  a  receiver 
who  took  possession  of  the  leased 
road  and  operated  it  but  paid  no 
rental.  Thereupon  the  lessor  com- 
pany intervened  in  the  receiversliip 
proceedings  and  a.  settlement  was 
finally  arranged  providing  that  the 
lessor  should  receive  the  net  earn- 
ings of  its  road  during  the  contin- 
uance of  the  receivership;  that  upon 
the  reorganization  of  the  lessee  cor- 
poration the  new  company  should 
assume  the  lease,  and  in  addition 
shoidd  pay  the  lessor  a  certain  sum  of 
money.  This  settlement  was  ap- 
proved by  the  court  in  the  receivership 
proceedings  and  was  carried  out  — 
the  lessor  company  receiving  mone3''s 
thereunder  a  part  of  which  it  distrib- 
uted as  dividends  among  its  stock- 
holders, and  the  remainder  of  which  it 
used  for  other  purposes.  This  action 
of  the  lessor  company  was  approved 
by  a  majority  vote  of  its  stockholders. 
Some  years  afterwards  certain  stock- 
holders of  the  lessor  instituted  proceed- 
ings against  it  and  the  new  corpora- 
tion upon  the  theory  that  the  entire 
sum  paid  by  the  reorganized  company 
for  the  renewal  was  rental  and  belonged 
to  its  stockholders  instead  of  to  the  les- 
sor corporation  and  charging  that  that 
corporation  held  the  same  in  trust  for 
the  stockholders.  It  was,  however, 
held  that  even  if  the  entire  sum  paid 
for  the  renewal  of  the  lease  was  rental, 
yet  the  bill  showed  that  more  than 
that  amount  liad  been  distributed 
among  the  stockholders  and  accepted 
by  them. 

Central    R.     etc.    Co.     v.    Farmers 
Loan,  etc.  Co.   112  Fed.  81   (1901). 
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principle  that  "  when  one  person  malces  a  promise  to  another 
for  the  benefit  of  a  third  person,  that  person  may  maintain 
an  action  based  on  such  promise."  ^ 

It  is  essential,  however,  in  actions  depending  upon  this 
principle,  that  a  distinct  provision  for  the  direct  benefit  of  the 
third  person  be  sho\^'n.  An  agreement  wherein  a  lessee  cor- 
poration guarantees  the  lessor  a  specified  annual  dividend 
upon  its  capital  stock,  free  from  taxes,  payable  to  the  lessor, 
is  not  a  guarantee  to  the  stockholders  individually,  although 
evidently  intended  to  enable  the  lessor  corporation  to  make 
that  dividend  to  its  stockholders.^  Similarly,  a  provision  in  a 
lease  that  the  lessee  corporation  shall  pay  to  the  lessor  a  sum 
equal  to  a  fixed  percentage  upon  its  capital  stock  is  an  agree- 
ment for  the  direct  benefit  of  the  corporation  and  gives  a  stock- 
holder no  right  of  action.  The  rental  is  due  and  payable  to 
the  corporation.  It  may  or  may  not  be  appropriated  for  the 
payment  of  dividends  to  stockholders.^ 


'  Schermerhorn  v.  Vanderheyden, 
1  Johns.  (N.  Y.)  139  (1806).  See  also 
Welden  National  Bank  v.  Smith,  86 
Fed.  402  (1898).  In  Austin  v.  Selig- 
man,  18  Fed.  522  (1883),  Judge  Wallace 
said:  "The  result  of  the  better-consid- 
ered decisions  is  that  a  third  person 
may  enforce  a  contract  made  by  others 
for  his  benefit,  whenever  it  is  manifest 
from  the  nature  or  terms  of  the  agree- 
ment that  the  parties  intended  to  treat 
him  as  the  person  primarilj'  inter- 
ested." See  also  Mr.  Wharton's  elab- 
orate note  to  this  case  for  full  con- 
sideration of  the  general  subject  and 
citation  of   many  authorities. 

"  In  Flagg  V.  Manhattan  R.  Co.,  10 
Fed.  430  (1881),  Judge  Blatchford 
said:  "The  language  of  article  2  of 
the  lease  is  that  the  Manhattan 
giiarantees  to  the  Metropolitan  an 
annual  dividend  of  ten  per  cent  on 
the  capital  stock  of  tlie  Metropolitan. 
There  is  no  agreement  either 
by  the  Manhattan  or  the  Metropolitan 
that  these  sums  shall  be  paid  to  the 
stockholders     of     the     Metropolitan. 

.     The  case,  therefore,  is  not  one 
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of  any  vested  right  in  the  stock- 
holders of  the  MetropoUtan  to  the 
ten  per  cent  payments." 

For  other  cases  of  leases  providing 
for  the  payment  of  rentals  directly 
to  the  stockholders  of  the  lessor 
corporation  in  the  form  of  diA-idends, 
see  jEtna  Ins.  Co.  v.  Albany  etc.  R. 
Co.,  156  Fed.  132  (1907);  McLeary 
V.  Erie  Tel.,  etc.  Co.,  38  Misc.  (N.  Y.) 
3  (1902),  (76  N.  Y.  Supp.  712). 

^  In  Beveridge  v.  New  York 
Elevated  R.  Co.,  112  N.  Y.  24  (1SS9), 
(19  N.  E.  Rep.  489,  2  L.  R.  A.  648), 
the  New  York  Court  of  Appeals  said 
(per  Gray,  J.):  "Regarding  then, 
the  lease  itself  and  the  so-called 
guaranty  which  is  contained  among 
its  provisions,  I  find  therein  no 
contract  made  with  individual  stock- 
holders, but  only  one  made  with  the 
New  York  Company  which  stipulates 
for  the  payment  of  a  sum  of  money 
equal  to  ten  per  cent  upon  the  capital 
stock  of  that  company.  There  is 
no  contract  to  pay  ten  per  cent 
dividends  to  individual  stockholders 
upon   their   holdings;     nor   any   con- 
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§  213.  Mortgage  of  Rent  Charge.  — The  execution  of  a  lease 
of  a  railroad  for  a  limited  term  does  not  affect  the  right  of  the 
lessor  to  mortgage  the  remainder  estate.  But  a  perpetual 
lease,  without  a  clause  of  reentry  for  non-fulfilment  of  its  con- 
ditions, leaves  nothing  in  the  lessor  corporation  but  a  claim 
against  the  lessee  for  rent.'  This  rent  may  be  a  charge  upon 
the  income  of  the  leased  property.  In  such  a  case,  the  lessor 
may  mortgage  the  rent  charge.^ 

§  214.  Remedies  of  Lessor  Corporation.  — ^The  remedies  of 
a  railroad  company  to  enforce  its  demands  against  third  per- 
sons are  in  no  way  affected  by  the  fact  that  it  has  leased  its 
railroad. 

The  remedies  of  a  railroad  company,  as  lessor,  against  its 
lessee,  to  recover  damages  for  breach  of  covenant  or  to  enforce 
a  forfeiture  are,  in  general,  those  which  are  available  to  a  les- 
sor under  an  ordinary  lease  of  real  estate.' 

Where  an  action  at  law  will  furnish  a  lessor  corporation 
adequate  relief  resort  cannot  be  had  to  equity.''     Thus,  where 


tract  that  the  New  York  company 
will  pay  it  out  in  the  shape  of  ten 
per  cent  dividends  to  its  stockholders. 
Payments  under  that  contract  are 
to  and  for  the  lessor  corporation  and 
go  into  its  treasury,  as  would  any 
other  moneys  or  revenues  derived 
from,  or  produced  by,  corporate 
property."  See  also  Harkness  v. 
Manhattan  El.  R.  Co.,  54  N.  Y.  Super. 
Ct.  174  (1886). 

1  Hazard  v.  Vermont,  etc.  R.  Co., 
17  Fed.  753  (1883);  Vermont,  etc. 
R.  Co.  V.  Vermont  Cent.  R.  Co.,  34 
Vt.  1  (1861).  See  also  Langdon  v. 
Vermont,  etc.  R.  Co.,  54  Vt.  593 
(1882). 

'^  In  Hazard  v.  Vermont,  etc.  R. 
Co.,  17  Fed.  756  (1883),  Judge 
Wheeler  said:  "The  disposition  of 
the  rent  and  the  claim  for  it  in  future 
is  the  principal  thing,  for  that  rep- 
resents substantially  the  corporate 
assets  of  the  Canada  company,  and 
when  that  is  gone  the  transfer  or 
surrender  of  the  stock  would  be  a 
mere   nominal   formality.     Power   to 


deal  with  the  rent  is  implied  in  the 
power  to  make  the  lease  and  reserve 
the  rent,  which  it  was  held  the  cor- 
poration had.  (Vermont,  etc.  R.  Co. 
V.  Vermont  Gent.  R.  Co.,  34  Vt.  1 
(1861).)  And  powers  necessarily  im- 
plied from  those  expressly  granted 
are  as  well  granted  as  the  express 
powers." 

^  Where  a  lease  of  a  railroad  con- 
tained a  covenant  on  the  part  of  the 
lessee  that  it  would  not  at  any  time 
"during  the  continuance  of  said 
term  fix  or  establish  a  rate  on  local 
freight  at  a  higher  average  rate  than 
the  average  tariff  rate  for  local  freight 
as  established  by  the  lessor  at  the 
time  of  the  execution  of  the  lease," 
but  did  not  provide  for  a  forfeiture 
for  breach  of  such  covenant,  it  was 
held  that  an  action  for  damages  for 
such  breach  and  not  to  enforce  a 
forfeiture,  was  the  proper  remedy. 

Hill  V.  Atlantic  etc.  R.  Co.,  143 
N.  C.  539  (1906),  (55  S.  E.  Rep.  854). 

*  In  Boston,  etc.  R.  Co.  v.  Boston, 
etc.    R.    Co.,    65    N.    H.    393    (1888), 
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a  legal  action  against  a  responsible  corporation  is  an  adequate 
remedy  for  neglect  to  keep  a  railroad  in  repair,  in  violation  of 
a  covenant,  the  remedy  of  a  receivership  will  be  denied.' 

The  circumstances  may  be  such,  however,  that  a  remedy  at 
law  will  be  inadequate.  In  such  a  case  equity  will  afford  re- 
lief. Thus,  where  a  lessee  railroad  company  covenanted  to 
keep  the  line  in  as  good  repair  as  when  received,  and  where 
its  abandonment  of  the  road  before  the  expiration  of  the  lease 
would  result  in  loss  of  traffic,  deterioration  of  the  road  and, 
possibly,  forfeiture  of  the  lessor's  charter  for  non-user,  it  was 
held  that  the  lessor  was  entitled  to  a  mandatory  injunction 
preventing  a  threatened  abandonment.^ 

A  lessor  corporation  has  a  right  to  reenter  for  condition 
broken,  according  to  the  terms  of  the  lease.  It  may  also,  under 
such  conditions,  maintain  ejectment  and  similar  actions  for 
the  recovery  of  the  possession  of  the  leased  property. 


(23  Atl.  Rep.  529),  the  Court  said: 
"In  this  suit  at  law  the  rights  of  the 
parties  depend  upon  no  general  or 
special  question  of  an  equitable, 
as  distinguished  from  a  legal,  char- 
acter. This  case  is  a  simple  one  of 
breach  of  contract.  The  Lowell 
agreed  that  if  it  transferred  the  plain- 
tiff's road  to  another  company  the 
plaintiff  might  take  it  back;  and  the 
Lowell  has  made  the  transfer  it  agreed 
not  to  make." 

*  Boston,  etc.  R.  Co.  v.  Boston,  etc. 
R.  Co.,  65  N.  H.  393  (1888),  (23  Atl. 
Rep.  529).  That  a  lessor  railroad 
company  has  no  lien  upon  the  rolling 
stock  of  the  lessee  under  the  Iowa 
statute  relating  to  landlord's  liens, 
see  Trust  Co.  of  North  America  v. 
Manhattan  Trust  Co.,  77  Fed.  82 
(1896). 

'  Southern  R.  Co.  v.  Franklin,  etc. 
R.  Co.,  96  Va.  693  (1899),  (32  S.  E. 
Rep.  485,  44  L.  R.  A.  297).  In  this 
case  the  Court  said:  "It  was  objected 
that,  conceding  the  remedy  at  law  to 
be  inadequate,  equity  will  nevertlie- 
less  not  compel  specific  performance  of 
a  contract  having  some  years  to  run, 
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which  is  practically  what  is  sought  by 
the  mandatory  injunction,  that  re- 
quires continuous  acts  involving  the 
exercise  of  skill  and  judgment.  It  may 
be  admitted  that  the  authorities  are 
not  uniform,  and  that  there  are 
decisions  which  sustain  the  objection, 
but  an  examination  of  the  decided 
cases  will  disclose  the  fact  that  the 
great  weight  of  authority,  and  espe- 
cially the  recent  decisions  of  the 
highest  respectability  and  influence, 
maintain  the  jurisdiction  of  equity  in 
a  case  like  that  at  bar.  The  courts 
are  constantly  called  upon  to  exer- 
cise the  very  jurisdiction  here  called 
in  question  in  operating  railroads 
through  receivers.  No  particular  dif- 
ficulty is  encountered  in  doing  so, 
although  the  operation  of  the  road 
in  such  case  requires  a  continuous 
series  of  acts,  involving  the  exercise 
of  skill  and  judgment;  and  if  the 
court  can  do  this  through  its  receiver, 
no  good  reason  is  perceived  why  it 
may  not  compel  a  railroad  company 
to  operate  a  road  in  performance  of 
its  contract  to  do  so." 


CHAP.    XIX]  RIGHTS    AND    LIABILITIES    OF    LESSOR  §    215 

There  is  a  dictum  to  the  effect  that  "  when  either  party, 
lessor  or  lessee,  claims  that  acts  have  been  done  which  render 
the  continuing  of  the  relation  no  longer  proper,  such  party 
can  go  into  a  court  of  equity,  on  general  principles,  and  ask 
to  have  that  lease  set  aside,  cancelled  and  amended.  .  .  .  And 
the  court  will  declare  the  agreement  at  an  end,  and  set  aside 
and  cancelled,  and  will  make  such  orders  as  will  seem  proper 
and  right."  '  Courts  of  equity  have  power,  within  well-defined 
limits,  to  annul  written  instruments,  but  that  they  have  any 
such  broad  power  as  stated  in  this  dictum  would  probably 
not  have  been  the  more  deliberate  opinion  of  the  learned  judge 
who  wrote  it. 

II.    Liabilities  of  Lessor  Corporation 

§  215.  Obligations  of  Lessor  Corporation  to  State.  — A  lease 
of  its  railroad  does  not  affect  a  railroad  company  in  its  rela- 
tions with  the  State.  Its  duties  as  a  corporation  exist  after 
the  execution  of  a  lease  to  the  same  extent  as  before.  It  must 
fulfil  the  obligations  imposed  by  its  charter  and,  except  when 
relieved  by  the  State,  must  discharge  all  the  duties  to  the  State 
required  of  railroad  companies  generally.^ 

'"The    Elevator    Case,"    17    Fed.  A  corporation  upon  which  a  public 

204  (1881).  duty  is  imposed  by  its  charter,  can- 

2  In  New  Hampshire  (Pub.  Stat.  &  not    relieve    itself    of    that    duty    by 

Sess.  Laws  1901,  ch.  156,  §  45,  p.  506),  leasing    its    property    and    franchises, 

and  Texas  (Sayles'  Civ.  Stat.  (Supp.  Upon  this  principle  it  is  held  that  a 

to  1900),  vol.  ii.,  eh.   15a),  it  is  pro-  canal  company  which  is  required  to 

vided    that    a   lease    shall    not    affect  maintain  sufficient  bridges  across  its 

the    public    obligations    of    a    lessor  canal,   and   to   keep   them   in   repair, 

corporation.  cannot   relieve   itself   of   that   obliga- 

An  act  authorizing  a  railroad  com-  tion  by  leasing  its  canal  and  all  its 

pany  to  lease  its  railroad  to  another  property  to  a  railroad  company, 

corporation,    and    requiring    the    cor-  Ryerson  v.  Morris  Canal,  etc.  Co., 

poration    lessee    to    be    liable    in    the  71    N.    J.    L.    381     (1904),     (59    Atl. 

same  manner  as  though  the  railway  Rep.  29). 

belonged    to    it,    imposes    a    liability  A  railroad  company  owes  a  public 

as    to    its   leased   property   upon   the  duty    to    have    the    trains    upon    its 

lessee    while    operating    it,    but    does  railroad    stop    at    stations    to    which 

not   discharge  the  lessor  corporation  tickets    are    sold    and    a    lessor    com- 

from   its   corporate   liabilities.  pany  is  liable   for   a  breach  of  that 

Chicago,  etc.  R.  Co.   v.   Crane,  113  duty  on  the  part  of  its  lessee. 

U.   S.   424   (1885),    (5   Sup.   Ct.   Rep.  Pickens  v.  Georgia  R.,  etc.  Co.,  126 

578J.  Ga.  517  (1906),  (55  S.  E.  Rep.  171). 
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The  right  of  the  State,  in  the  exercise  of  its  resen-ed  power, 
to  alter,  amend  or  repeal  the  charter  of  a  railroad  company, 
is  not  restricted  by  a  lease  of  its  railroad,  and  the  State  will 
deal  with  the  lessor  corporation  exclusively  in  withdrawing  or 
limiting  any  special  powers  or  privileges  theretofore  granted.' 

The  obligation  to  pay  taxes  upon  a  railroad  and  other  prop- 
erty, when  leased,  is  considered  in  another  section.^ 

§  216.  Lessor  Corporation  cannot  avoid  Statutory  Obliga- 
tions unless  exempted.  —  Statutes  imposing  obligations  upon 
railroad  companies  in  safeguarding  their  tracks  are  designed 
to  protect  the  interests  of  the  public.  Public  safety  demands 
their  observance. 

Statutes  of  this  character  are  generally  construed  to  apply 
as  well  to  the  lessor  as  to  the  lessee  corporation.  Especially 
is  the  lessor  liable  where  the  statute  imposing  the  obligation, 
expressly  or  by  necessary  inference,  refers  to  the  owner  of  the 
railroad.  The  owner  of  a  railroad  cannot  shift  the  burden  of 
such  obligations  by  lease,  unless  expressly  exempted  from 
further  liability.  Mere  legislative  consent  to  a  lease  is  not 
sufficient. 

Upon  these  principles,  statutes  providing  that  railroad  com- 
panies shall  fence  their  trades  and  maintain  cattle  guards,  are 
generally  held  to  impose  the  duty  upon  the  lessor  corporation 

Where  a  railroad  company  main-  tions  is  absolute,  and  not  dependent 

tained  its  tracks  in  the  streets  of  a  upon  their  consent,   it  is  immaterial 

city  and  was  required  by  statute  to  whether  such  consent  has  been  given 

keep    the   streets   in   repair   a  stated  or  not.     Nor  was  notice  of  the   ap- 

period,   it  was  held  that  a  provision  pointment  or  the  proceedings  of  the 

in    the   lease    of   its    line   to    another  commissioners  necessary  to  be  given 

corporation  that  the  lessor  renounced  to   parties   not   specified  in   the   act ; 

all    duty  to   the    public   vitiated   the  the   terms    of   the   act   not    requiring 

lease,    and   the   lessor   was   liable   for  such   notice.  .   .         All    these    paities 

the  negligence  of  the  lessee  in  allow-  have    derived    their    interests    from 

ing  an  obstruction  in  the  street.  the    original    corporations    to    whom 

Anderson    v.    Union    Terminal    R,  the    power   to    exercise    the    right    of 

Co.,  161    Mo.    411    (1900),  (01    S.  W.  eminent    domain    was    granted,    and 

Rep.   874).  they  hold  these  assigned  and  deriva- 

^  In   Mayor,    etc.    of  AVorcester   v.  tive     interests     under     expressed     or 

Norwich,  etc.  R.  Co.,   100  Mass.   113  impHed    authority    granted    to    those 

(1871),    the    Supreme   .Judicial   Court  corporations  by  the  legislature." 
of  Massachusetts  said :    "As  the  right  ^  ggg    pos(,    §    224:     "Taxation   o] 

of  the  legislature  to  alter,  amend  or  Leased  Railroads." 
repeal  the  charters  of  these  corpora- 
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and  to  render  it  liable  for  all  damages  occasioned  by  a  failure 
to  comply  therewith.'  The  fact  that  the  lessee  corporation 
may  also  be  liable  does  not  affect  the  responsibility  of  the 
lessor.  In  Toledo,  etc.  R.  Co.  v.  Rumbold,^  the  Supreme  Court 
of  lUinois  said:  "  It  was  the  duty  of  appellants  to  have  fenced 
the  road,  and  public  safety  demands  that  they  should  be  held 
liable  for  all  damages  resulting  from  the  neglect  to  fence  it. 
And  the  same  policy  would  require  that  the  lessee  should  be 
responsible  for  presuming  to  use  the  road  of  another  company, 
fenceless  and  unprotected.  Either  company  would  be  liable 
for  the  injury." 

Upon  similar  principles  it  is  held  that  a  lessor  corporation 
—  as  the  owner  of  the  railroad  —  is  liable  under  statutes  for 
injuries  sustained  by  adjoining  proprietors  from  fires  commu- 
nicated by  engines  operated  by  the  lessee.' 


^  United  States :  Hayes  v.  Northern 
Pacific  R.  Co.,  74  Fed.  279  (1896). 

California:  Fontaine  v.  Southern 
Pacific  R.  Co.,  54  Cal.  645  (1880), 
(1  Am.  &  Eng.  R.  Cas.  159). 

Illinois:  East  St.  Louis,  etc.  R. 
Co.  V.  Gerber,  82  111.  632  (1876); 
Toledo,  etc.  R.  Co.  v.  Rumbold,  40 
III.  143  (1866). 

Indiana :  In  this  State,  by  statute, 
when  the  lessee  operates  the  road  in 
the  name  of  the  lessor,  both  lessor 
and  lessee  are  liable  for  live  stock 
killed  on  unfenced  tracks,  but  when 
the  lessee  operates  in  its  own  name, 
it  is  alone  responsible.  Pittsburgh, 
etc.  R.  Co.  V.  Bolner,  57  Ind.  572 
(1877);  Pittsburgh,  etc.  R.  Co.  v. 
Hanon,  60  Ind.  417  (1878);  Cin- 
cinnati, etc.  R.  Co.  V.  Bunnell,  61 
Ind.  183  (1878). 

Iowa:  Clary  v.  Iowa  Midland  R. 
Co.,  37  Iowa,  344  (1873);  Downing 
V.  Chicago,  etc.  R.  Co.,  43  Iowa,  96 
(1876). 

Kansas:  St.  Louis,  etc.  R.  Co.  v. 
Curl,  28  Kan.  622  (1882),  (11  Am.  & 
Eng.  R.  Cas.  458);  Railroad  Co.  v. 
Wood,  24  Kan.  625  (1880)  :  "A  dis- 
tinction may  be  drawn  between  those 
statutory   duties   which   require   con- 


stant action  on  the  part  of  those 
operating  the  road,  such  as  ringing 
the  bell  at  every  crossing,  and  those 
which,  like  the  one  in  question,  are 
of  the  nature  of  permanent  improve- 
ments. " 

In  this  case  a  railroad  company 
was  held  liable  for  an  injurj^  occa- 
sioned by  a  failure  to  fence  its  road, 
although  the  injury  occurred  while 
it  was  in  the  hands  of  a  receiver. 

Maine:  Whitney  v.  Atlantic, 
etc.  R.  Co.,  44  Me.  362  (1857),  (69 
Am.  Dec.  102). 

In  New  York,  however,  the  lessee 
and  not  the  lessor  has  been  held 
liable  for  injuries  caused  by  failure 
to  fence  the  road  as  required  by 
statute.  Ditchett  v.  SpUyten  Duyvil, 
etc.  R.  Co.,  67  N.  Y.  425  (1876), 
and  Thorne  v.  Lehigh  Valley  R.  Co., 
88  Hun  (N.  Y.),  141  (1895),  (.34  N.  Y. 
Supp.  525,  68  N.  Y.  St.  Rep.  308). 
Since  1890,  however,  both  lessor 
and  lessee  are  liable  by  statute. 
Railroad  Law  1890  and  1892,  §  32. 

2  Toledo,  etc.  R.  Co.  v.  Rumbold, 
40  111.  145  (1866). 

^  Illinois:  A  railroad  company 
which  has  Jeased  its  road  to  another 
company,  under  statutory  authority, 
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The  lessor  corporation  is  responsible  even  for  the  torts  of  the 
lessee  in  the  operation  of  the  road  where  the  statute  author- 
izing the  lease  contains  a  provision  that  its  execution  shall 
not  exempt  the  lessor  from  any  liability  to  which  it  would  other- 
wise be  subject,  or  other  provision  evidencing  an  intention 
that  the  lessor  corporation  shall  remain  responsible  for  the 
proper  operation  of  the  leased  railroad.' 


for  ninety-nine  years,  will  be  liable 
for  the  destruction  of  property  by 
fire  caused  by  the  negligence  of  the 
lessee,  notwithstanding  the  legislature 
Jnay  have  conferred  upon  the  lessee 
all  the  power  of  the  lessor  company. 
There  being  no  clause  of  exemption 
in  the  act  of  the  legislature,  the  lia- 
bility of  the  lessor  continues.  Bals- 
ley  V.  St.  Louis,  etc.  R.  Co.,  119  111. 
68  (188fi),  (8  N.  E.  Rep.  8.59,  59  Am. 
Rep.  7S4).  See  also  Railway  Co.  v. 
Campbell,  86  111.  443  (1877). 

Mii.%sachuscU>: :  IngersoU  v.  Stock- 
bridge,  etc.  R.  C...,  8  Allen,  438 
(1864) ;  Da\d3  v.  Providence,  etc.  R. 
Co.,  121  Mass.  134  (1876). 

Maine:  Bean  v.  .\tlantic,  etc.  R. 
Co.,  63  Me.  295  (1873). 

Mi.'^souri :  McCoy  r.  Kansas  City, 
etc.  R.  Co  ,  36  Mo.  App.  446  (ISSii). 

North  Carolina:  Aycockv.  Raleigh, 
etc.  R.  Co.,  89  N.  C.  321  (1883). 

In  South  Carolina,  however,  under 
a  statute  making  a  railroad  company 
liable  for  damages  caused  by  fire  com- 
municated by  "  its  locoinoti\'e  engine," 
it  was  held  that  a  company  was  not 
liable  for  a -fire  communicated  by  the 
engine  of  its  lessee. 

Hunter  v.  Columbia,  etc.  R.  Co.,  41 
S.  C.  86  (1893),  (19  S.  K.  Rep.  197); 
Lipfield  V.  Cliarlottc,  etc.  R.  Co.,  41 
S.  C.  285  (LS!i3),  (19  S.  E.  Rep.  497). 

^  Quested  r.  Newl:)uryport,  etc.  R. 
Co.,  127  .Mass.  204  (1879);  Stearns  r. 
Atlantic,  etc.  R.  Co.,  40  Me.  95 
(185S);  Fort  Wayne,  etc.  R.  Co.  v. 
Heinebaugh,  43  Ind.  354  (1S73). 

Under  a  statute  providing  that  a 
railroad  com])any  of  the  State  leasing 
its    road    to    a    company    organized 
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under  the  laws  of  another  State 
**shaU  remain  liable  as  if  it  operated 
the  road  itself,"  it  has  been  held  that 
the  lessor  company  is  liable  not  only 
for  a  breach  by  the  lessee  of  its  duty 
as  a  common  carrier,  but  of  its  gbU- 
gation  as  a  master  to  its  employees; 
that,  consequently,  the  lessor  is 
liable  for  injuries  received  by  the 
lessor's  servants  due  to  its  negligence. 

Markey  v.  Louisiana,  etc.  R.  Co., 
185  Mo.  348  (1904),  (84  S.  W.  Rep. 
61).  In  this  case  the  Court  said: 
"The  language  of  that  reservation 
is  so  comprehensive  that  if  it  does  not 
cover  this  case  it  is  difficult  to  see  how 
it  could  be  amended  to  embrace  a, 
case  exactly  like  the  case  at  bar,  un- 
less general  terms  should  be  discarded 
as  ineffectual,  and  resort  be  had  to  the 
enumeration  of  the  kind  of  cases  in 
which  the  lessor  should  be  held 
answerable.''  See  also  Keller  v.  Kan- 
sas City,  etc.  R.  Co.,  135  Fed.  204 
(1903). 

But  in  Axline  v.  Toledo,  etc.  R. 
Co.,  138  Fed.  169  (1903),  a  directly 
contrary  construction  was  placed 
upon  a  statute  of  Ohio  similar  to  that 
of  Missouri  providing  that  "notwith- 
standing such  lease  the  corporation 
of  this  State  lessor  therein,  shall 
remain  liable,  as  if  it  operated  the 
road  itself  and  both  lessor  and  lessee 
shall  be  jointh'  liable  on  all  rights  of 
action  accruing  to  any  i^er^on  for  any 
negligence  or  default  growing  out  of 
the  operation  and  maintenance  of 
such  road  or  in  any  wise  connected 
therewith." 

The  language  of  both  the  statutes 
in  question  is  so  broad  that  the  Mia- 
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§  217.  Lessor  cannot  avoid  Primary  Obligations  unless  ex- 
empted, —  Analogous  to  the  rule  that  a  railroad  company 
after  the  lease  of  its  road  continues  liable  for  any  omission  in 
the  performance  of  duties  imposed  upon  it  by  statute;  is  the 
rule  that  a  lessor  corporation,  unless  exempted,  is  responsible 
for  any  injury  caused  by  a  failure  to  fulfil  its  primary  and  posi- 
tive obligations  to  the  public.  Thus,  the  duties  of  properly 
constructing  and  locating  its  railroad,  bridges,  and  station 
houses,  owed  by  the  lessor  corporation  in  the  first  instance, 


souri  decisions  would  seem  the 
sounder  in  principle. 

A  South  Carolina  statute  provides 
that  a  consolidated  railroad  company 
shall  be  subject  to  any  action  that 
may  arise  out  of  the  operation  of  its 
lines  of  road,  notwithstanding  the 
lease  of  the  same.  Under  this  statute 
it  is  held  that  a  railroad  company 
which  has  leased  its  road  is  liable  to 
an  employee  of  the  lessee  for  its  negli- 
gence. Reed  v.  Southern  R.  Co.,  75 
S.  C.  162  (1906),  {55  S.  E.  Rep.  218). 

Under  a  statute  providing  that  a. 
lessor  railroad  company  should  re- 
main liable  for  the  acts  of  the  lessee, 
it  was  held  that  the  lessor  was  liable 
for  permitting  salt  to  remain  on  the 
tracks  which  attracted  stock  thereon, 
the  stock  being  killed  by  a  passing 
train.  Brown  v.  Hannibal,  etc.  R. 
Co.,  27  Mo.  App.  394  (1887). 

In  California  by  statute  the  lessor 
is  liable  for  personal  injuries  due  to 
improper  construction  of  road.  Lee 
V.  Southern  Pacific  R,  Co.,  116  Cal. 
97  (1897),  (47  Pac.  Rep.  932,  38  L. 
R.  A.  71,  58  Am.  St.  Rep.  140). 

In  Mahoney  v.  Atlantic,  etc.  R.  Co., 
63  Me.  68  (1873),  it  was  held  that  a, 
provision  that  the  lessor  should  not  be 
exonerated  by  the  lease  from  any  ex- 
isting liabilities  left  the  lessor  respon- 
sible for  the  torts,  but  not  the  con- 
tracts, of  the  lessee,  and  that  a  pas- 
senger assau]  ted  by  the  lessee's 
servants  upon  its  train  had  no  right 
of  action  against  the  lessor  because 
his  demand  was  founded  in  contract. 


This  decision  is  not  well  founded 
in  principle,  for  the  passenger's  right 
of  action  against  the  lessee  for  breach 
of  its  duty  as  a  common  carrier  was 
clearl3''  founded  in  tort. 

Under  the  Arkansas  statute  (S.  & 
H.  Digest  1894,  §  6349),  providing 
that  "all  railroads  which  are  now  or 
may  be  hereafter  built  or  operated  in 
whole  or  in  part  in  this  State  shall  be 
responsible  for  all  damages  to  persons 
and  property  done  or  caused  bj^  the 
running  of  trains  in  this  State,"  one 
who  lias  obtained  a  judgment  against 
the  lessee  of  a  railroad  can  enforce? 
payment  by  seizure  and  sale  of  the 
road  itself.  Little  Rock,  etc.  R.  Co. 
V.  Daniels,  68  Ark.  171  (1900),  (56 
S.  W.  Rep.  S74). 

It  will  be  observed  that  this  statute 
makes  the  railroad,  as  distinguished 
from  the  railroad  corporation,  respon- 
sible for  all  damages  resulting  frnm 
its  operation.  For  construction  of 
this  statute  with  respect  to  presump- 
tion of  negligence,  see  St.  Louis,  etc. 
R.  Co.  V.  Evans,  80  Ark.  19  (1906), 
(96  S.  W.  Rep.  616).  Another 
Arkansas  statute  upon  this  subject 
appears  in  S.  &  H.  Digest  1894, 
§  6334. 

In  Ohio  (Bates'  Anno.  Stat.  (1787- 
1902),  §  3305),  and  Texas  (Sayles' 
Civ.  Stat.  1897  (Supp.  to  1900),  vol.  ii. 
ch.  15a),  it  is  provided  that  the  lessor 
corporation  shall  remain  liable  as  if  it 
operated  the  road.  See  also  Missouri 
statute  in  preceding  note. 
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cannot  be  shifted  to  another  corporation  so  as  to  absolve  the 
lessor  from  liability  unless  immunity  is  expressly  granted  by 
statute.'  As  said  by  the  Supreme  Court  of  Maine  in  Nugent 
V.  Railroad  Co.:'  "  For  an  injur}^  resulting  from  the  negli- 
gent omission  of  some  duty  owed  to  the  public,  such  as  the 
proper  construction  of  its  road,  station  houses,  etc.,  the  char- 
ter company  cannot,  in  the  absence  of  statutory  exemption, 
discharge  itself  of  legal  responsibility."  ^ 

This  rule  is  based  upon  considerations  of  public  policy  which 


^  United  States :  In  Hayes  v. 
Northern  Pacific  R.  Co.,  74  Fed.  2S2 
(1896),  Judge  Jenkins  said:  "When 
there  is  due  authority  of  law  for  the 
leasing  of  a  railway,  the  company 
cannot,  by  leasing  its  line,  discharge 
itself  of  those  responsibilities  which 
are  imposed  upon  it  by  the  law  of  its 
incorporation,  and  cannot  relieve 
itself  from  liability  in  the  discharge  of 
those  positive  duties  which  it  owes  to 
the  public,  antl  have  been  specially 
imposed  by  its  charter."  See  also 
Arrowsmith  v.  Nashville,  etc.  R.  Co., 
57  Fed.  177  (1893). 

California:  Lee  v.  Southern  Pa- 
cific R.  Co.,  116  Cal,  97  (1897),  (47 
Pac.  932,  38  L.  R.  A.  71,  58  Am. 
St.  Rep.  140). 

Kansas:  In  St.  Louis,  etc.  R.  Co, 
V.  Curl,  28  Kan.  022  (1882),  (11  Am. 
&  Eng.  R,  Cas.  458),  Mr.  Justice 
Brewer,  then  Judge  of  the  Supreme 
Court  of  Kansas,  said:  "When  the 
injury  results  from  the  omission  of 
some  duty,  which  the  lessor  itself 
owes  to  the  public  in  the  first  instance, 
—  something  connected  with  the 
building  of  the  road,  —  then  we  think 
the  company  assuming  the  franchise 
cannot  divest  it.^elf  of  the  responsi- 
bility by  leasing  its  track  to  some 
other  company."  See  also  Railway 
Co.  V.  Wood,  24  Kan.  619  (1880). 

Maine:  Nugent  v.  Railroad  Co., 
80  Me.  62  (1888),  (12  Atl.  Rep.  797, 
6  Am.  St.  Rep.  151,  38  Am.  &  Eng. 
R.  Cas.  52). 

Michigan :  A  lessor  is  liable  for  an 
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additional  servitude  imposed  upon 
land  by  a  lessee.  Thus,  where  a  rail- 
road company  condemned  a  right  of 
way  for  the  passing  of  trains  over 
private  property  and  leased  the  same 
to  a  lessee  who  used  it  not  only  for 
that  purpose  but  for  switching  pur- 
poses, thus  causing  additional  dam- 
age to  the  adjoining  property,  it  was 
held  that  the  owner  of  such  property 
was  entitled  to  recover  additional 
compensation  from  the  lessor.  Backus 
V,  Detroit,  etc.  R.  Co.,  71  Mich.  645 
(1888),  (40  N.  W.  Rep.  60). 

Pennsylvania:  Kearney  v.  Cent. 
R.  Co.,  167  Pa.  St.  362  (1895),  (31 
Atl.  Rep.  637). 

Texas:  Southern  Kansas  R.  Co.  v. 
Sage  (Tex.  Civ.  App.,  1904),  80  S.  W. 
Rep.  1038. 

2  Nugent  V.  Railroad  Co.,  80  Me. 
76  (1888),  (12  Atl.  Rep.  797,  38  Am. 
&  Eng.  R.  Cas.  52,  6  Am.  St.  Rep. 
151). 

^  But  while  a  lessor  railroad  com- 
pany is  liable  for  defects  in  the  origi- 
nal construction  of  the  leased  road,  it 
is  not  (in  a  jurisdiction  where  the  rule 
that  a  lessor  under  an  authorized 
lease  is  not  liable  for  the  negligence 
of  the  lessee  is  followed)  responsible 
for  the  subsequent  failure  of  the  lessee 
to  keep  the  roadbed  in  repair. 

Ackerman  v.  Cincinnati,  etc.  R. 
Co.,  143  Mich.  58  (1906),  (106  N.  W. 
Rep.  558,  114  Am.  St.  Rep.  640). 
Compare  Lee  v.  Southern  Pac.  R.  Co., 
116  Cal.  97  (1897),  (47  Pac.  Rep.  932, 
38  L.  R.  A.  71,  58  Am.  St.  Rep.  140). 
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disregard  the  lease  in  fixing  liability.  Lilce  the  rule  respect- 
ing statutory  duties,  it  relates  to  the  direct  obhgations  of  the 
lessor  corporation.  The  lessor  is  held  responsible  under  both 
rules  for  its  own  omissions.'  It  is  chargeable  with  the  neglect 
of  the  lessee  only  as  such  neglect  constitutes  its  own  default. 
Whether  the  lease  is  authorized  or  unauthorized  is  immaterial. 
The  result  of  the  operation  of  either  rule  may,  moreover, 
under  certain  conditions  be  obtained  by  the  application  of 
another  and  distinct  principle.  When  the  failure  to  fulfil 
a  statutory  obligation  or  perform  a  public  duty  results  in  a 
nuisance,  the  lessor,  as  well  as  the  lessee,  may  be  held  respon- 
sible. The  general  principle  of  the  law  of  landlord  and  tenant 
applies  that  both  may  be  liable  for  a  nuisance  —  the  one  for 
creating  and  the  other  for  continuing  it.^  Thus,  two  railroad 
companies  —  lessor  and  lessee  —  have  been  held  liable  for  an 
unlawful  change  of  grade  in  the  streets  of  a  city,  made  before 
the  lease  and  continued  thereafter  by  the  lessee; '  and  the 
same  principle  may  be  applicable  where,  notwithstanding  stat- 
utes requiring  fences,  railroads  are  leased  in  an  unfenced  con- 
dition and  are  permitted  to  remain  so.'' 

'  St.  Louis,  etc.  R.  Co.  v.  Curl,  28  '  Railroad    Co.    v.    Hambleton,  .40 

Kan.  622  (1882),  (11  Am.  &  Eng.  R.  Ohio  St.  496  (1884). 
Cas.  458):     "The  injury  resulted  di-  The  les.sor  corporation,   as  well  as 

rectly  from  its  own  wrong,   and  not  the  lessee,  is  liable  for  an  injury  done 

from  any  mere  negligence  on  the  part  by  the  lessor  in  building  its  track  so  as 

of  the   [lessee]   company.     It  cannot  to  cut  oif  ingress  to  adjoining  property 

relieve  itself  by  contracting  with  some  and  by  the  lessee  subsequently  using 

other  party  to  discharge  its  statutory  the    same.     Stickley    v.    Chesapeake, 

duties."  etc.  R.  Co.,  93  Ky.  323  (1892)-,  (20  S. 

2  Arrowsmith  v.  Nash^^lle,  etc.   R.  W.  Rep.  261). 
Co.,    67  Fed.    165  (1893) ;   Swords  v.  A  lessor  of  a  railroad  is  not  liable 

Edgar,  59  N.  Y.  28  (1874),  (17  Am.  for  damages  to  adjacent  land  caused 

Rep.      295).     Compare     Ditchett     v.  by  the  erection  of  an  embankment  in 

Spuyten  Duyvil  R.  Co.,  67  N.  Y.  425  filling  in  a  trestle,   it  not    appearing 

(1876),       Taylor's       Landlord       and  that  the  trestle  was  insufficient  at  the 

Tenant,  §  175.  time    of    the    lease.     Miller    v.    New 

The  lessor  of  a  railroad  is  responsi-  York,    etc.    R.    Co.,    125    N.    Y.    118 

ble  for  damages  from  an  obstruction  (1890),  (26  N.  E.  Rep.  35). 
caused  by   a   defect   in  a  culvert  or  *  Arrowsmith  v.  Nashville,  etc.  R. 

embankment    built    by    it,    and    the  Co.,     57    Fed.     165     (1893).     In    St. 

lessee  is  not  liable  therefor  unless  it  Louis,  etc.  R.  Co.  v.  Curl,  28  Kan.  622 

has  been  notified  to  remove    the  ob-  (1882),  (11  Am.  &  Eng,  R.  Cas.  458), 

struction.  the     question     is      raised     but      not 

Shores  v.  Southern  R.  Co.,  72  S.  C.  decided. 
244  (1905),  (51  S.  E.  Rep.  699). 
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§  218.  Liability  of  Lessor  for  Negligent  Operation  of  Rail- 
road —  (A)  Under  Unauthorized  Lease.  —  As  a  corollary  to  the 
conclusion  that  a  railroad  corporation  cannot  lease  its  railroad 
and  franchises  without  statutory  authority,  it  follows  that  a 
lease  executed  without  such  authority  is  void.  A  lessor  cor- 
poration under  an  unauthorized  lease  continues  liable  for  the 
negligence  of  the  lessee  affecting  the  pubhc.  With  respect 
to  the  public,  the  lessee  stands  in  the  relation  of  an  agent  to 
the  lessor.'  The  lessor  is  bound  by  its  acts  and  is  responsible 
for  its   omissions.^ 


*  For  consideration  of  liability  of 
lessor  to  employees  of  lessee  when 
lease  is  unauthorized,  see  post,  §  220. 

'  I.  Cases  holding  lessor  corporation 
—  under  unauthorized  leeise  —  liable 
for  injuries  to  passengers: 

United  States:  Railroad  Co.  r. 
Brown,  17  Wall.  445  (1873). 

Georgia:  Central  R.,  etc.  Co.  v. 
Phinazee,  93  Ga.  488  (1894),  (21  S.  E. 
Rep.  66). 

Iowa:  Bower  v.  Borlington,  etc. 
R.  Co.,  42  Iowa,  546  (1876). 

Kentucky :  Brooker  v.  MaysviUe, 
etc.  R.  Co.,  119  Ky.  137  (1904),  (83  S. 
W.  Rep.  117) ;  Chesapeake,  etc.  R.  Co. 
V.  Osborne,  97  Ky.  112  (1895),  (30 
S.  W.  Rep.  21,  53  Am.  St.  Rep.  407). 

New  York :  Abbott  v.  Johnstown, 
etc.  R.  Co.,  SO  N.  Y.  27  (1880),  (36 
Am.  Rep.  572). 

South  Carolina:  Bouknight  v. 
Charlotte,  etc.  R.  Co.,  41  S.  C.  415 
(1894),  (19  S.  E.  Rep.  915). 

Texas:  International,  etc.  R.  Co. 
V.  Eckford,  71  Tex.  274  (1888),  (8  S. 
W.  Rep.  670). 

West  Virginia :  Ricketts  v.  Cliesa- 
peake,  etc.  R.  Co.,  33  W.  Xa.  433 
(1890),  (10  S.  E.  Rep.  801,  25  Am.  St. 
Rep.  901,  7  L.  R.  A.  354) ;  Fisher  v. 
West  Virginia,  etc.  R.  Co.,  39  W.  Va. 
366  (1894),  (19  S.  E.  Rep.  578,  23  L. 
R.  A.  758). 

II.  Cases  holding  lessor  corporation 
• —  under  unauthorized  lease  —  liable 
for  injuries  to  persons  upon  its  tracks : 

United  States :   Briscoe  v.  Southern 
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Kansas  R.  Co.,  40  Fed.  273  (1889) 
(live  stock). 

Kentucky :  Louisville,  etc.  R.  Co. 
V.  Breeden's  Adnix.,  Ill  Ky.  729 
(1901),  (64  S.  W.  Rep.  667). 

Minnesota:  ]->eeman  v.  Minne- 
apolis, etc.  R.  Co.,  28  Minn.  443 
(1881),  (10  N.  w.  Rep.  594,  7  Am. 
&  Eng.  R.  Ca.s.  410). 

South  Carolina  :  Smalley  v,  Atlan- 
tic, etc.  R.  Co.,  73  S.  C.  572  (1906), 
(53  ,S.  E..Rep.  1000). 

Texas :  Gah'eston,  etc.  R.  Co.  v. 
Gartesier,  9  Tex.  Civ.  App.  456  (1895), 
(29  S.  W.  Rep.  939). 

III.  Miscellaneous  cases  stating 
general  rule  tliat  lessor  is  liable  for 
negligence  of  lessee  in  operation  of 
road   under  unauthorized  lease: 

United  States:  Wclden  Nat.  Bank 
V.  Smith,  86  Feil.  398  (1898) ;  Hayes 
V.  Northern  Pacific  R.  Co.,  74  Fed. 
282  (1896);  Hukill  v.  Mays\nlle,  etc. 
R.  Co.,  72  Fed.  745  (1896);  Arrow- 
smith  V.  Nashville,  etc.  R.  Co.,  57  Fed. 
165  (1893).;  Van  Dresser  v.  Oregon 
R.,  etc.  Co.,  48  Fed.  202  (1891). 

Alabama :  Rome,  etc.  R.  Co.  v. 
Chasteen,  88  Ala.  591  (1889),  (7  So. 
Rep.  94). 

District  of  Columbia :  Howard  v. 
Chesapeake,  etc.  R.  Co.,  11  App.  Cas. 
300  (1897). 

Idaho  :  Palmer  v.  Utah,  etc.  R.  Co., 
2  Idaho,  350  (1888),  (16  Pac.  Rep. 
553,  36  Am.  &  Eng.  R.  Cas.  443). 

Illinois :  Railway  Co.  ('.  Dunbar, 
20  111.  623  (1858),  (71  Am.  Dec.  291). 
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"  Shippers,  who  have  a  common-law  right  to  demand  of  the 
common  carrier  that  he  shall  carry' their  goods  safely,  passen- 
gers, who  have  a  common-law  right  to  demand  of  the  common 
carrier  that  they  shall  be  carried  safely  to  their  destination, 
and  travellers  upon  the  highway,  who  have  a  statutory  and 
common-law  right  to  such  a  reasonable  and  careful  operation 
of  the  road  as  shall  not  unduly  injure  them  in  the  pursuit  of 
their  lawful  rights,"  sustaining  damages  by  the  failure  of  a 
lessee,  under  an  unauthorized  railroad  lease,  to  fulfil  all  the 
obligations  required  of  railroad  companies,  may  hold  the  les- 
sor —  as  well  as  the  lessee  —  responsible  therefor.^ 

§  219.  Liability  of  Lessor  for  Negligent  Operation  of  Rail- 
road —  (B)  Under  Authorized  Lease.  —  Extending  the  prin- 
ciple, already  considered,  that  the  approval  by  the  legislature 
of  a  railroad  lease  is  insufficient  without  a  clause  of  exemption 
to  release  a  lessor  from  the  performance  of  its  statutory  duties 
and  the  fulfilment  of  its  primary  obligations,  it  is  held  by  coxirts 
of  high  authority  that  an  express  exemption  is  also  necessary 
to  relieve  a  lessor  from  liability  for  injuries  to  third  persons 
caused  by  the  negligence  of  a  lessee  in  the  operation  and  man- 
agement of  a  leased  railroad;  that  although  the  lessor  has, 
with  statutory  authority,  parted  with  the  control  of  its  railroad, 
it  is  still  liable  for  the  torts  of  the  lessee.^ 

Louisiana :  Muntz  v.  Algiers,  etc.  Where  a  railroad  company,  without 
R.  Co.,  Ill  La.  423  (1903),  (35  So.  authority,  leases  its  railroad  to  an- 
Rep.  624,  64  L.  R.  A.  222,  100  Am.  other  corporation,  the  lessee  is  con- 
st. Rep.  495).  sidered  its  agent  in  the  operation  of 

Oregon :     Lakin    v.    Railroad    Co.,  the  road,  and  in  an  action  against  the 

13  Or.  436   (1886),  (11   Pac.  Rep.  68,  lessor  for   a   tort   committed  by   the 

57  Am.  Rep.  25).  lessee    service    of     process    upon    the 

South  Carolina :  Harmon  v.  Colum-  agents   of   the   lessee    has   been   held 

bia,  etc.  R.  Co.,  28  S.  C.  401  (1887),  sufficient. 

(5  S.  E,  Rep.  835,  13  Am.   St.   Rep.  Van  Dresser  v.  Oregon  R.,  etc.  Co., 

686).  48  Fed.  202  (1891). 

Texas:    Railroad  Co.  v.  Culberson,  ^  Connecticut:    In  Driscoll  v.   Nor- 

72  Tex.  375  (1888),   (10  S.  W.   Rep.  wich,  etc.  R.  Co.,  65  Conn.  230  (1894), 

706,  13  Am.  St.  Rep.  805,  3  L.  R.  A.  (32  Atl.  Rep.  354),  it  was  said  that  a 

567).  railroad  company  cannot,  by  a  lease 

Vermont:    Nelson  v.  Railroad  Co.,  of    its  property,    absolve  itself    from 

26    Vt.    717    (1854),    (62    Am.    Dec.  liability  for  an  injury  to  a  stranger, 

614).  caused  by  the  negligence  of  the  lessee 

'  Hukill  V.  Maj'sville,   etc.  R.  Co.,  in  the  operation  of  the  road,  unless 

72  Fed.  752  (1896).  such  exemption  is  provided  for  in  the 
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It  is  urged,  in  support  of   this  position,  that  pubhc  pohcy 
requires  that  the  obligations   of  a  railroad  corporation  —  to 


lease,  and  is  also  expressly  sanctioned 
by  legislative  authority. 

The  conclusion  of  the  Court  in  this 
case  can,  however,  be  justified  on 
other  grounds.  See  post,  §  221 : 
' '  Liability  of  Lessor  for  Negligent 
Operation  of  Railroad  —  (Z>)  When  it 
shares  in  Control.'^ 

Georgia:  Green  v.  Coast  Line  R. 
Co.,  97  Ga.  27  (1895),  (24  S.  E.  Rep. 
814,  54  Am.  St.  Rep.  379,  33  L.  R.  A. 
806):  "It  is  by  reason  of  this  firm 
adhesion  of  duty  imposed  to  franchise 
granted  that  an  incorporated  railroad 
com,pany  cannot  lease  its  line  of  rail- 
way and  permit  it  to  be  operated  by 
the  lessee  without  being  liable  for 
negligent  torts  committed  by  the 
lessee,  to  the  same  extent  as  if  they 
were  committed  by  itself.  .     And 

this  rigid  rule  of  liability,  which  is 
directly  the  opposite  of  that  which 
prevails  touching  leases  where  no 
charter  franchises  of  a,  quasi-puhVic 
nature  are  involved,  is  not  relaxed  in 
favor  of  a-  company  having  express 
permission  from  the  legislature  to 
make  the  lease,  unless  there  be  also 
an  express  exera,ption  or  grant  of  abso- 
lution fronv  liability.  Thus,  in  the 
case  of  a  mere  permissive  lease  of  a 
railroad,  there  is  a  cumulative  rather 
than  diminished  security  to  the  in- 
jured citizen,  who  for  a  tort  committed 
.  by  the  lessee,  in  the  exercise  of 
franchises  derived  from  the  lessor, 
can  hold  either  or  both  answerable 
for  the  damages." 

In  Singleton  v.  South  Western  R. 
Co.,  70  Ga.  4(i4  (1S83),  (48  Am.  Rep. 
574),  a  lessor  was  held  liable  for  inju- 
ries to  a  pa-ssenger  upon  lessee's  train 
through  the  negligence  of  lessee's  serv- 
ants. This  decision  was  placed  upon 
the  broad  ground  that  a  lessor  is  liable 
for  the  torts  of  its  lessee  even  under 
an  authorized  lease,  but  might  well 
have  been  based  upon  the  privity  of 
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contract  between  the  lessor  and  the 
passenger,  for  the  passenger's  ticket 
was  issued  in  the  name  of  the  lessor. 
See  also  Georgia  R.,  etc.  Co.  v.  Haas, 
127  Ga.  187  (1906),  (56  S.  E.  Rep. 
313);  Central  R.,  etc.  Co.  v.  Phinazee, 
93  Ga.  488  (1893),  (21  S.  E.  Rep.  66); 
Central  R.  Co.  v.  Brin.son,  64  Ga.  475 
(1880). 

Illinois:  Chicago,  etc.  R.  Co.  v. 
Schmitz,  211  111.  446  (1904),  (71  N.  E. 
Rep.  1050);  Chicago,  etc.  R.  Co.  v. 
Doan,  195  III.  168  (1902),  (62  N.  E. 
Rep.  826) ;  Balsley  v.  St.  Louis,  etc. 
R.  Co.,  119  111.  68  (1886),  (8  N.  E. 
Rep.  859,  59  Am.  Dec.  784);  Penn- 
sylvania Co.  V.  EUet,  132  111.  654 
(1890),  (24  N.  E.  Rep.  559,  42  Am.  & 
Eng.  R.  Cas.  64);  Peoria,  etc.  R.  Co. 
V.  Lane,  83  TU.  448  (1876). 

Kentucky:  McCabe's  Admx.  v. 
Maysville,  etc.  R.  Co.,  112  Ky.  876 
(1902),  (66  S.  W.  Rep.  1054):  "By 
its  acceptance  of  the  franchises  con-, 
ferred  by  the  State  the  corporation 
assumed  the  corresponding  burdens 
thereby  imposed.  These  franchises 
it  could  not  transfer  to  another  with- 
out distinct  legislative  authority. 
The  grant  of  power  to  lease  its  prop- 
erty is  one  thing;  the  grant  of  abso- 
lution from  responsibility  is  another, 
and  is  not  to  be  inferred  from  a  mere 
power  to  lease  the  road,  where  the 
corporation  still  retains  its  existence 
and  the  enjoyment  of  its  franchises 
in  the  rents.  For  such  grants  are 
strictly  construed,  and,  as  against 
the  public,  are  never  extended  by 
construction.  In  the  case  before  us 
there  is  only  a,  grant  to  the  lessor  of 
power  to  contract  for  the  operating  of 
the  road.  The  com.pany  enjoys  all 
its  franchises  in  the  fruits  of  the  con- 
tract. There  is  nothing  in  the  pro- 
vision to  show  that  the  Legislature 
had  in  mind  authorizing  the  company 
to   divest   itself   of   its   franchises,    or 
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persons  using  its  road  as  passengers  and  shippers,  to  travel- 
lers upon  highways  crossed  by  its  tracks  — -  should  not  be  dis- 


permitting  it,  while  enjoying  them,  or 
their  fruits,  to  be  acquit  of  responsi- 
bility for  their  abuse,  without  regard 
to  the  financial  ability  of  the  lessee 
or  his  amenability  to  suit."  Com- 
pare, however.  Harper  v.  Newport 
News,  etc.  R.  Co.,  90  Ky.  359  (1890), 
(14  S.  W.  Rep.  346). 

Massachusetts:  Braslin  v.  Somer- 
ville  Horse  R.  Co.,  145  Mass.  6S  (18S7), 
(13  N.  E.  Rep.  65)  {per  Allen,  J.):  "It 
is  nowhere  stated  that  the  lessor  should 
be  exonerated  from  responsibility, 
nor  was  it  possible  for  the  parties  to 
make  a  contract  which  should  have 
that  effect.  The  sanction  of  the  legis- 
lature was  given  the  contract  as  made 
by  the  parties,  but  added  nothing  by 
way  of  exemption  from  the  primary 
responsibility  of  the  lessor.  The  lease 
did  not  purport  to  transfer  the  lessor's 
franchise,  or  the  whole  of  its  property. 
The  lessor  was  not  going  out  of  busi- 
ness entirely,  but  only  leased  a  portion 
of  its  road,  with  provisions  for  restora- 
tion of  the  leased  property  at  the  end 
of  the  term,  and  for  reentry.  It  was 
under  a  positive  duty  and  obligation 
to  the  public,  and  the  consent  of  the 
legislature  to  the  making  of  the  lease 
did  not  imply  a  discharge  from  the 
duty  and  obligation.  Indeed,  there 
is  a  certain  implication  that  the  par- 
ties did  not  contemplate  any  such 
discharge,  arising  from  the  stipulation 
for  indemnity  "during  said  term," 
that  is,  during  the  whole  term  of  the 
lease.  Where  a  corporation  seeks  to 
escape  from  the  burdens  imposed 
upon  it  by  the  legislature,  clear  evi- 
dence of  a  legislative  assent  to  such 
exoneration  should  be  found." 

In  the  earlier  Massachusetts  case  of 
Quested  v.  Newburyport  Horse  R.  Co., 
127  Mass.  204  (1879),  a  lessor  was  held 
liable  to  persons  injured  through  the 
negHgence  of  the  lessee,  but  in  that 
case    it    was   expressly   provided   by 


statute  that  the  lease  should  not 
"release  or  exempt  such  company 
from  any  duties,  liabilities  or  restric- 
tions to  which  it  would  otherwise  be 
subject." 

Mississippi:  Illinois  Central  R. 
Co.  V.  Lucas,  89  Miss.  411  (1907),  (42 
So.  Rep.  607). 

Nebraska:  In  ChoUette  v.  Omaha, 
etc.  R.  Co.,  26  Neb.  159  (1889),  (41 
N.  W.  Rep.  1106,  4  L.  R.  A.  135), 
where  a  passenger  was  injured  through 
the  negligence  of  the  lessee's  em- 
ployees, it  was  held  that,  upon 
grounds  of  public  policy,  the  original 
obligation  of  a  railroad  company  to 
the  public  cannot  be  discharged  by  a 
transfer  of  its  franchises  to  another 
company,  except  by  legislative  enact- 
ment consenting  to  and  authorizing 
such  transfer,  with  an  exemption 
granted  to  such  company  relieving  it 
from  liability;  that  mere  legislative 
consent  to  the  transfer  is  not  suffi- 
cient, there  must  be  a.  release  from 
the  obligations  of  the  company  to  the 
public. 

North  Carolina :  Raleigh  v.  North 
Carolina  R.  Co.,  129  N.  C.  265  (1901), 
(40  S.  E.  Rep.  2) ;  Perry  v.  Western 
North  Carolina  R.  Co.,  129  N.  C.  333 
(1901),  (40  S.  E.  Rep.  191);  Harden 
V.  North  Carolina  R.  Co.,  129  N.  C. 
354  (1901),  (40  S.  E.  Rep.  184,  85 
Am.  St.  Rep.  747,  55  L.  R.  A.  784) ; 
Pierce  v.  North  Carolina  R.  Co.,  124 
N.  C.  83  (1899),  (32  S.  E.  Rep.  399, 
44  L.  R.  A.  316);  Kinney  v.  North 
Carolina  R.  Co.,  122  N.  C.  961  (1898), 
(30  y.  E.  Rep.  313) ;  Logan  v.  North 
Carolina  R.  Co.,  116  N.  C.  940  (1895), 
(21  S.  E.  Rep.  959). 

South  Carolina :  In  Harmon  v. 
Columbia,  etc.  R.  Co.,  28  S.  C.  401 
(1888),  (5  S.  E.  Rep.  835,  13  Am. 
St.  Rep.  686),  a  lessor  was  held  liable 
for  stock  killed  through  negligence 
of  lessee.     In  Parr  v.  Spartansburgh, 
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charged  by  a  lease  of  its  property  and  franchises  to  another 
corporation  unless  it  is  exempted  from  liability  by  legislative 
authority;  that  when  a  corporation  seeks  to  escape  from  the 
burdens  imposed  upon  it,  clear  evidence  of  legislative  assent 
to  such  exoneration  must  be  shown,  which  is  not  furnished 
by  a  mere  approval  of  the  transfer  of  its  property  and  fran- 
chises. As  tersely  expressed  by  the  Supreme  Court  of  Georgia 
in  Singleton  v.  South  Western  R.  Co.:'^  "  The  view  which  we 
take  of  the  law  and  the  cases  cited  is  that  the  original  obliga- 
tions can  only  be  discharged  by  legislative  enactment  consent- 
ing to  and  authorizing  the  lease,  with  an  exemption  to  the 
lessor  company." 

On  the  other  hand,  it  is  said  by  courts  of  equally  high  au- 
thority that  the  legislature,  by  sanctioning  a  lease,  gives  its  con- 
sent that  the  lessee  shall  stand  as  a  substitute  for  the  lessor 
with  respect  to  all  matters  arising  out  of  the  future  manage- 
ment and  control  of  the  leased  railroad.  It  is  held  by  these 
courts  that  a  lessor  having,  with  the  approval  of  the  legisla- 
ture, leased  and  entirely  parted  with  the  possession  and  control 
of  its  railroad,  is  not  liable  for  the  torts  of  the  lessee  ;  that 
legislative  exemption  is  not  necessary  in  addition  to  legislative 
sanction.^ 

etc.  R.  Co.,  43  S.  C.  197  (1895),  (20  >  Singleton    v.    South   Western    R. 

S.  E.  Rep.   1009),    (49  Am.   St.   Rep.  Co.,  70  Ga.  469  (1883),  (48  Am.  Rep. 

826),    the    Court    went    the    extreme  574). 

length  of  holding  a  lessor  liable  for  For  consideration  of  proper  plead- 

the  torts  of  a-  receiver  of  the  lessee.  ing  wlien  it  is  sought  to  hold  a  lessor 

This  holding  that  a  lessor  is  respon-  corporation    liable    for    the    acts    or 

sible  for  the  management  of  property  negligence  of  a  lessee,  see  Georgia  R., 

in   custodia   Icgis   cannot   be   justified  etc.  Co.  v.  Haas,  127  Ga.  187  (1906), 

upon     principle     or     authority.     See  (56  S.  E.  Rep.  313). 

also  Hart  v.   Railroad  Co.,    33   S.   C.  '  United  States :  Hayes  ti.  Northern 

427  (1890),  (12  8.    E.    Rep.   9,  10  L.  Pacific   R.   Co.,    74   Fed.    2,S2    (1896), 

R.    A.    794);     Chester   Nat.    Bank   v.  (Jenkins,    J.);      "It    is,    however,    a, 

Atlanta,    etc.    R.    Co.,    25    S.    C.    216  different    question    when    the    lessor 

(1886).  company  is  sought  to  be  made  liable 

Tennessee :    In  Hanna  ^.   Railway  for    the     negligent     management     of 

Co.,  88  Teuu.  310  (1889),  (12  S.  W.  the    road    which    it    was    authorized 

Rep.  718,  6  L.  R.   A.   727),  a  railroad  to  lease,   and  of  which  management 

company  was  held  not  liable  for  an  it  had  no  control.     In  such  case,  we 

injury  to  an  employee  of  a  contractor,  perceive  no  ground  of  public   policy 

but   the    Court    remarked    that    both  which    should    impose    such    liability 

"sanction      and      exemption"      were  upon  tlio  lessor  company  with  respect 

necessary  to  relieve  a  lessor.  to    injuries    resulting    to    individuals 
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In  Arrowsmith  v.   Nashville,  etc.  R.  Co.,^  Judge  Lurton  dis- 
tinguished the   case   where  statutory   exemption  is  necessary 


from  the  negligent  operation  of  the 
railway.  The  subject  has  been  much 
discussed,,  and  some  of  the  cases  are 
characterized  by  lack  of  discrimina- 
tion between  liability  for  duties 
absolutely  imposed  by  law  upon  the 
lessor  company  and  duties  arising 
from  the  manner  of  the  operation  of 
trains." 

See  also  Curtis  v.  Cleveland,  etc. 
R.  Co.,140  Fed.  777  (1905);  Yeates 
V.  Illinois  Central  R.  Co.,  137  Fed. 
943  (1905);  Arrowsmith  v.  Nashville, 
etc.  R.  Co.,  57  Fed.  165  (1893),  (a 
leading  case). 

Arkansaii :  Little  Rock,  etc.  R.  Co, 
V.  Daniels,  68  Ark.  171  (1900),  (56 
S.  W.  Rep.  874). 

Kansas:  St.  Louis,  etc.  R.  Co.  v. 
Cur],  28  Kan.  623  (1882):  "If  the 
injury  results  from  negligence  in  the 
handling  of  trains  or  in  the  omission 
of  any  statutory  duty  connected  with 
the  management  of  the  road,  matters 
in  respect  to  which  the  lessor  com- 
pany could,  in  the  nature  of  things, 
have  no  control  —  then  the  lessee 
company  will  alone  be  responsible." 

See  also  Caruthers  v.  Kansas  City, 
etc.  R.  Co.,  59  Kan.  629  (1898),  (54 
Pac.  Rep.  673,  44  L.  R.  A.  737). 

Maine:  Nugent  v.  Railroad  Co., 
80  Me.  76  (1888),  (12  Atl.  Rep.  797, 
6  Am.  St.  Rep.  151) :  "An  authorized 
lease,  without  any  exemption  clause, 
absolves  the  lessor  from  the  torts 
of  the  lessee  resulting  from  the  negli- 
gent operation  and  handling  of  its 
trains  and  the  general  management 
of  the  leased  road,  over  which  the 
lessor  could  have  no  control." 

See  also  Mahoney  v.  Atlantic,  etc. 
R.  Co.,  63  Me.  68  (1873). 

Michigan :  Ackermau  v.  Cincin- 
nati, etc.  R.  Co.,  143  Mich.  61  (1906), 
(106   N.  W.  558)  :    "No  one  doubts 


that  without  statutory  authority  a 
railroad  company  would  be  precluded 
from  substituting  another  in  its  place 
to  perform  its  obligations  to  the  State 
and  public.  Tliis  question  was  con- 
sistently disposed  of  in  England,  by 
the  holding  that  a  railroad  company 
could  not  make  a  valid  lease  of  its 
rights  and  franchises ;  this  is  upon  the 
ground  that  the  effect  of  a  lease  of 
property  is  to  relie\-e  the  lessor  from 
obligation  to  others  in  regard  to  its 
use,  and  that  hence  there  could  be  no 
presumption  of  an  intent  to  grant  the 
power  to  lease  —  a  logical  conclusion. 
But  the  doctrine  that  a  statutory  au- 
thority to  lease  a  railroad  leaves  the 
lessor  liable  to  the  full  extent  that  it 
would  be  if  it  operated  the  road  itself, 
unless  it  be  expressly  stated  to  the 
contrary  in  the  statute,  can  rest  on 
nothing  less  than  a  supposed  legisla- 
tive intent  to  use  the  word  'lease'  in 
a  limited  and  different  sense  than  that 
usually  given  the  term." 

Minnfsotn:  Heron  v.  St.  Paul,  etc. 
R.  Co.,  OS  Minn.  542  (1897),  (71  N.  W. 
Rep.  706). 

MissouH:  Moorshead  v.  United 
Rys.  Co.,  119  Mo.  App.  541  (1906), 
(96  S.  W.  Rep.  261),  affirmed  203  Mo. 
121  (1907),  (100  S.  W.  Rep.  611): 
"The  reasoning  of  these  cases  is,  in 
the  main,  that  when  the  legislature 
by  statute  confers  the  authority  on 
a  railroad  company  to  lease  its  prop- 
erties, and  on  another  company  to 
take  and  operate  them,  and,  pursuant 
to  such  statute,  a  lease  is  made  turn- 
ing over  all  property  in  an  unrestricted 
way  to  the  lessee,  the  proper  view 
is  that  the  legislature  intended  that 
all  the  ordinary  incidents  of  a  lease 
should  accompany  the  transaction 
and  the  lessor  not  remain  liable  for 
operating  torts." 


>  Arrowsmith  i;.  Nashville,  etc.  R.  Co.,  57  Fed.  177  (1893), 
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from  that  where  statutoiy  sanction  is  sufficient:  "  Where 
obligations  are  imposed  by  charter  or  statute  law  upon  a  rail- 
road company  for  the  protection  and  advantage  of  the  gen- 
eral pubhc  not  having  contract  relations  with  it,  it  may 
very  well  be  said  that  a  general  authority  to  lease  out 
its  road,  which  contains  no  provision  exempting  it  from 
such  public  obligations,  will  not  absolve  it  from  liability. 
So,  if  a  railway  be  in  such  condition  that  it  is  a  nuisance 
when  leased  out  by  reason  of  the  absence  of  something 
necessary  to  its  safe  operation,  or  the  presence  of  something 
dangerous  to  its  safe  operation,  and  this  nuisance  be  con- 
tinued by  the  lessee,  both  the  lessor  and  lessee  would  be 
liable,  —  the  one  as  having  created,  and  the  other  as  having 
continued  the  nuisance.  But  to  say  that,  after  the  lessor 
has,  by  authority  of  law,  transferred  the  control  and  man- 
agement of  its  road  to  another,  he  shall,  unless  especially 
exempted,  remain  liable  for  all  the  torts  and  contracts  of 
the  lessee,  is  to  ignore  the  contract  of  lease  and  the  legis- 
-lative  sanction  under  which  it  was  made.  The  State,  on 
grounds  of  public  policy,  may  well  refuse  its  consent  to  the 
transfer;  but  if  it  consent,  then  there  is  no  public  policy  to 
authorize  the  courts  to  say  that  the  responsibility  for  the  future 
management  and  operation  of  the  road  has  not  been  exclusively 

This  was  a  case  of  a  street  railway  upon  a,  liighway,  for  damages  result- 
lease.  A  steam  railroad  company  ing  from  an  omission  of  the  lessee 
as  lessor  is  liable  for  the  negligence  of  to  repair  a  fence  which  was  in  good 
its  lessee  under  a  Missouri  statute,  order  at  the  time  of  the  lease  and 
See  notes  to  §  216,  ante:  " Lessor  Cor-  surrender  of  possession. 
■poration  cannot  avoid  Statutory  Obli-  See  also  Miller  v.  Railroad  Co., 
gations  unless  exempted."  125  N.  Y.  118  (1890),  (26  N.  E.  Rep. 

New   Hampshire :    Murch   v.   Con-  35) ;     Fisher   v.    Metropolitan   El.    R. 

cord  R.  Co.,  29  N.  H.   1  (1854).  Co.,  34  Hun  (N.  Y.),  433  (1885). 

New  York :  Phillips  v.  Northern  R.  Pennsylvania :   Pinkerton  v.  Phila- 

Co.,  41  N.  Y.  St.  Rep.  7S()  (1891),  (16  delphia  Traction  Co.,  193  Pa.  St.  229 

N.    Y.    Supp.    909).     In    Ditchett    v.  (1899),  (44  Atl.  Rep.  284). 
Spuyten,   etc.   R.   Co.,   67  N.   Y.   425  Texas:    Houston,   etc.    R.    Co.    i'. 

(1876),    it   was   held   that   a   railroad  McFadden,   91   Tex.    194    (1897),    (40 

corporation    which    had    parted    with  S.  W.  Rep.  216,  42  S.  W.  Rep.  593) ; 

the    possession    and    control    of    its  Missouri  Pacific  R.  Co.  v.  Watts,  63 

road  under  a  lease  thereof  to  another  Tex.  549  (1885). 

corporation,    containing    a    covenant  Virginia.     Virginia,  etc.  R.  Co.  v. 

that  the  lessees  should  keep  up  the  Washington,   86  Ya,.   629   (1890),   (10 

fences  was  not  liable  to  one  travelling  S.  E.  Rep.  927). 
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imposed  upon  the  lessee  as  the  lawful  substitute  for  the  com- 
pany owning  the  road." 

Upon  principle  there  is  no  obvious  reason  why,  when  the 
legislature  has  authorized  a  railroad  company  to  lease  its  rail- 
road, and  it  has  exercised  the  power  conferred  and  has  entirely 
parted  with  the  control  of  the  leased  property,  it  should  still 
be  responsible  for  the  negligence  of  the  lessee  in  the  operation 
of  the  road.  The  doctrine  of  respondeat  superior  has  no  appli- 
cation, for  the  lessee  is  the  owner  pro  hac  vice.  The  legislature 
has  passed  upon  considerations  of  public  policy  in  authorizing 
the  lease.  Under  these  conditions,  it  would  seem  that  the 
privileges  and  corresponding  obligations  should  both  pass  to 
the  lessee  in  the  manner  of  other  property,  and  that  the  general 
principle  that  a  landlord  is  not  responsible  for  the  negligence 
of  his  tenant  in  the  management  of  the  leased  property  should 
be  applicable  and  controlling. 

The  federal  courts  in  adopting  the  view  just  stated,  that 
the  lessor  corporation  under  an  authorized  lease  is  not  respon- 
sible for  the  negligence  of  the  lessee,  so  hold  as  a  matter  of 
general  law,  and  are  not  controlled  by  the  decisions  of  the 
courts  of  the  State  in  which  the  railroad  is  located.' 

'  Yeates  v.  Illinois  Central  R.  Co.,  weight  of  federal  decisions  establishes 

137  Fed.  943  (1905).  the    contrary    rule.  The    rule 

In  Curtis  v.  Cleveland,  etc.  R.  Co.,  of  law  in  question  Is  not  local,  or  the 

140  Fed.  578  (1905)  the  Court  said:  effect  of  a  statute,  or  its  construction, 

*'The  question  for  decision,  therefore,  but   exists  as   a  general   rule   of  the 

is   whether   the   mere   leasing   of   the  common  law,  which  the  federal  courts 

right    of    way,    track,    turnouts,    and  determine    for    themselves.     One    of 

stations    to    be    used    and    operated  the  benefits  secured  through  federal 

exclusively    by     another    ipso     facto  jurisdiction  is  the  uniform  and  equal 

reserv^es  or  creates  a  liability  against  administration    of    the    law    affecting 

the  lessor  for  the  negligence  of  the  the    rights    of    citizens    of    different 

lessee    in    its    own    exclusive    use    of  States,   and,    if  we   were   required  to 

operating  appliances  owned  and  con-  follow  the  decision  of  the  local  courts 

trolled  by  it  upon  the  track  and  right  upon  questions  not  arising  upon  the 

of  way  possessed  and  used  under  the  statutes    of    the    State,     with    great 

terms    of    the    lease.     The    Supreme  respect    to    the    State    courts,    be    it 

Court  of  Illinois  has  decided  (Chicago,  said,    there    would    be    more    or    less 

etc.    R.    Co.    V.    Hart,    209    111.    414  discord      and      uncertainty      in      the 

(1904),  (70  N.  E.  654,  66  L.  R.  A.  75))  decisions.     It  would  be  an  anomaly, 

that  both  lessor  and  lessee  companies  were  this  court  required  to  hold  the 

are    liable    for   such   negligence,    and  law  different  from  its  own  judgment 

that  a  jqint  action  may  be  maintained  of  what  it  is,  except  in  obedience  to 

against     them     for     damages.     The  superior  authority,  in  order  that  the 
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§  220.  Liability  of  Lessor  for  Negligent  Operation  of  Rail- 
road —  (C)  To  Employees  of  Lessee.  —  The  rule  that  a  lessor 
corporation,  under  an  unauthorized  lease,  is  responsible  to 
the  pubUc  for  the  negligence  of  the  lessee  is,  upon  principles 
already  illustrated,  well  settled.^  A  similar  rule,  in  favor  of 
the  employees  of  the  lessee,  has  been  adopted  l)y  several  courts 
upon  the  theory  that  the  original  obligation  of  the  lessor  to 
compensate  its  own  servants  for  injuries  received  enures  to 
the  benefit  of  the  servants  of  the  lessee.^  And,  extending  this 
theory  upon  what  are  denominated  grounds  of  public  policy, 
two  courts,  at  least,  hold  that  a  lessor  corporation  even  under 
an  authorised  lease  is  responsible  for  injuries  to  the  lessee's 
employees  due  to  its  negligence.^ 


jurisdiction  of  the  State  court  may 
be  sustained  and  its  own  jurisdiction 
defeated." 

^  Ante,  §  218:  "Liability  of  Lessor 
for  Negligent  Operation  of  Railroad  — 
(A)    Under   Unauthorized  Lease." 

2  In  Logan  v.  North  Carolina  R. 
Co.,  116  N.  C.  949  (1895),  (21  S.  E. 
Rep.  959),  the  Court  said:  "If  we 
apply  the  test  which  we  hold  to  be 
the  true  one,  that  the  liability  of 
the  lessor  grows  out  of  the  duty  im- 
posed with  the  privilege  in  the  first 
instance,  the  same  reason  is  found 
to  exist  for  holding  it  liable  to  serv- 
ants of  the  lessee  for  injuries  sus- 
tained by  them,  as  for  injuries  in- 
flicted on  passengers.  A  part  of  the 
original  duty  imposed  by  the  charter 
was  to  compensate  servants  in  dam- 
ages for  any  injuries  they  might  sus- 
tain, except  such  as  should  be  due 
to  the  negligence  of  their  fellow-serv- 
ants. The  employee  is  deemed  in 
law  to  contract  ordinarily  to  incur 
such  risks  as  arise  from  the  careless- 
ness of  the  other  servants  of  the 
company,  but  where  the  lessor  com- 
pany would  be  liable,  if  it  remained 
in  charge  of  the  road,  to  a,  person 
acting  as  its  own  servant,  we  see  no 
reason  why  it  should  not  be  answer- 
able to  him  when  employed  by  the 
lessee.     Its      implied     obligation      in 
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the  first  instance  —  to  come  back 
to  the  touchstone  —  was  to  com- 
pensate its  own  servants  for  injuries 
due  to  any  cause  other  than  the  care- 
lessness of  their  fellows,  and  the  same 
rule  must  apply  in  its  relation  with 
the  servants  of  the  lessee." 

In  Macon,  etc.  R.  Co.  v.  Mayes,  49 
Ga.  355  (1873),  (15  Am.  Rep.  678), 
the  Court  held,  generally,  that  a 
lessor,  under  an  unauthorized  lease, 
is  liable  to  an  employee  of  the  lessee 
for  injuries  caused  by  the  negligent 
operation  of  the  road,  but  in  that 
caae  the  negligence  was  actually 
that  of  the  Ic^^-sor  itself.  Cottipare 
Galveston,  etc.  R.  Co.  v.  Daniels,  9 
Tex.  Civ.  App.  253  (1894),  (28  S.  W. 
Rep.  54S). 

^  In  Chicago,  etc.  R.  Co.  v.  Hart, 
209  111.  414,  421  (1904),  (70  N.  E. 
Rep.  G54,  C6  L.  R.  A.  75),  the 
Supreme  Court  of  Illinois  said:  "In 
the  absence  of  statutory  exemption 
from  liability  for  the  negligence  of 
the  lessee  company,  the  obligation  to 
respond  for  such  negligence  is  also  to 
be  maintained  upon  grounds  of 
public  policy.  The  fact  that  the  con- 
tract relation  is  between  the  employee 
and  the  lessee  company,  and  was 
voluntarily  entered  into  by  the  em.- 
ployee  with  the  lessee  company  alone 
cannot    be    allowed  to  control.   .   .  . 
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These  doctrines  are  believed  to  be  fundamentally  unsound. 
The  obligations  of  the  lessor  to  its  own  servants  grow  out  of 
the  contract  of  employment.  Their  duties  are  reciprocal. 
But  after  the  lease  of  a  railroad  there  is  no  privity  of  contract 
between  the  lessor  and  the  servants  of  the  lessee.  An  employee 
of  the  lessee  owes  the  lessor  no  duty,  and  the  lessor  owes  him 
no  corresponding  obhgation.  Upon  principle  and  the  weight 
of  authority,  the  lessor  corporation  is  not  liable  to  an  employee 
of  the  lessee  for  injuries  sustained  through  the  negligence  of 
the  lessee  in  the  operation  of  the  road,  even  though  the  lease 
be  without  legislative  sanction.  "  To  his  own  master  he 
standeth  or  falleth.''  ^     A  fortiori  is  this  true  where  the  legis- 


The  obligation  to  provide  cars  and 
engines  that  are  reasonably  safe 
and  servants  that  are  reasonably 
competent  and  skilful,  which  was 
cast  upon  the  lessor  company  by 
the  grant  to  it  of  its  corporate  powers, 
is  not  shifted  to  one  with  whom  it 
has  contracted  to  operate  its  road  as 
lessee,  but  remains  to  be  discharged 
by  the  lessor  company  to  all  the 
public,  and  to  relieve  it  of  that  duty 
as  to  its  employees  would  be  to 
invite  negligence  from  wliich  injury 
to  the  public  would  likely  occur. 
The  lessee's  employees  are  a  part 
of  the  general  public  and  the  lessor 
company  is  Uable  to  them  for  the 
actionable  negligence  of  the  lessee 
company  to  the  same  extent  as  if 
such  workmen  were  in  the  employ 
of  the  lessor  company." 

See  also  Harden  v.  North  Carolina 
R.  Co.,  129  N.  C.  354  (1901),  (40  S.  E. 
Rep.  184,  55  L.  R.  A.  784,  85  Am.  St. 
Rep.  747). 

Reed  v.  Southern  R.  Co.,  75  S.  C. 
162  (1906),  (55  S.  E.  Rep.  218)  states 
similar  general  views,  but  the  decision 
is  based  primarily  upon  the  South 
Carolina  statute  referred  to  in  note 
to  §  216,  ante:  "Lessor  Corporation 
cannot  avoid  Statutory  Obligations 
unless  exempted." 

^  In  East  Line,  etc.  R.  Co.  v.  Cul- 
berson, 72  Tex.  379  (1888),  (10  S.  W. 


Rep.  706,  13  Am.  St.  Rep.  805,  3  L. 
R.  A.  567,  38  Am.  &  Eng.  R.  Cas. 
225),  where  a  conductor  upon  a  train 
of  a  lessee  corporation,  under  an 
unauthorized  lease,  was  injured  by 
the  negligence  of  the  lessee  in  supply- 
ing a  defective  engine  and  employ- 
ing a  careless  engineer,  the  Court 
said:  "The  duties  which  are  owed 
by  a  railroad  company  to  its  servants 
are  not  duties  owed  to  him  in  common 
with  the  public,  but  grow  out  of  the 
contract  of  service.  He  assumes 
the  relation  of  servant  to  his  em- 
ployer voluntarily,  and  out  of  it 
arises  the  reciprocal  obligations  from 
one  to  the  other.  It  seems  to  us 
that  the  relation  of  the  servant  of 
the  company  operating  the  road  to 
the  owner  is  very  different  from  his 
relation  to  his  employer,  and  that 
the  relation  of  the  owner  of  the  road 
to  him  is  different  from  its  relation 
to  the  general  public.  His  contract 
is  not  with  the  company  owning  the 
road,  and,  it  may  be  asked,  does  the 
latter  owe  him  the  duty  of  a  master 
to  a  servant,  or  guarantee  that  the 
master  with  whom  he  has  voluntarily 
contracted  will  perform  its  obliga- 
tion to  him?  It  may  be  that  if  the 
injury  had  occurred  by  reason  of  a 
defect  in  the  roadbed  or  track  and 
not  by  reason  of  a  defect  in  the  engine, 
the  company  charged  with  the  duty 
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lature  has  authorized  the  lease.  In  such  a  case  there  is  not 
only  no  privity  between  the  parties  but  the  legislature  in  sanc- 
tioning the  lease  has  itself  determined  the  questions  of  public 
pohcy  involved.' 

The  rules  already  considered,  however,  that'  a  lessor  corpo- 
ration is  hable  for  any  failure  in  the  performance  of  its  own 
statutory  and  primary  duties,  unless  expressly  exempted,' 
are  applicable  in  favor  of  employees  of  the  lessee,  as  well  as 
other  persons.  Thus,  a  lessor  may  be  hable  to  such  employees 
for  injuries  caused  by  the  improper  construction  of  a  station- 
house  '  and  by  defects  in  the  roadbed  where  the  owner  is 
charged  with  the  duty  of  keeping  it  up.' 


of  keeping  up  the  road  would  be 
liable.  But  if  it  were  true  that  tlie 
>njury  was  caused  entirely  by  another 
company  operating  the  owner's  road, 
and  was  inflicted  upon  one  of  its  own 
employees  by  reason  of  a  defect  in 
machinery  entirely  under  its  control, 
it  is  difBcult  to  see  upon  what  principle 
of  policy  or  justice  the  lessor  should 
be  held  liable  merely  because  it 
owned  the  road." 
See  also: 

United  States :  Hukill  ti.  Maysville, 
etc.  R.  Co.,  72  Bed.  745  (1896) ;  Hayes 
V.  Northern  Pacific  R.  Co.,  74  Fed. 
279  (1896);  Williard  v.  Spartansburg, 
etc.  R.  Co.,  124  Fed.  796  (1903). 

Indiana :  Baltimore,  etc.  R.  Co. 
V.  Paul,  143  Ind.  23  (1895),  (40  N.  E. 
Rep.  519,  28  L.  R.  A.  216). 

Mississippi :  Buckner  v.  Rich- 
mond, etc.  R.  Co.,  72  Miss.  873  (18 
So.  Rep.  449). 

Tennessee :  Hanna  v.  Railway  Co., 
88  Tenn.  310  (1889),  (12  S.  W.  Rep. 
718,  6  L.  R.  A.  727). 

l^exas :  Baxter  v.  New  York,  etc. 
Co.,  22  S.  W.  Rep.  1002  (1893). 

Virginia:      Virginia     Midland     R. 


*  East  Line,  etc.  R.  Co.  v.  Culber- 
son, 72  Tex.  375  (1888),  (10  S.  W. 
Rep.  706,  13  Am.  St.  Rep.  805, 
3  L.  R.  A.  567,  38  Am.  &  Eng.  R. 
Cas.    225);     Galveston,    etc.    R.    Co. 
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Co.  V.  Washington,  86  Va.  629  (1890), 
(10  S.  E.  Rep.  927). 

^  See  cases  cited  in  preceding  note 
and  also :  Lee  v.  Southern  Pacific 
R.  Co.,  116  Cal.  97  (1897),  (47  Pac. 
932,  38  L.  R.  A.  71,  58  Am.  St.  Rep. 
140) ;  Swice  v.  Maysville,  etc.  R.  Co. 
116  Ky.  253  (1903),  (75  S.  W.  Rep. 
278) ;  Missouri  Pacific  R.  Co.  v.  Watts, 
63  Tex.  549  (1885). 

In  Banks  v.  Georgia  R.  etc.  Co., 
112  Ga.  655  (1900),  (37  S.  E.  Rep. 
992)  a  lessor  company  which  had 
leased  its  railroad  with  legislati\'e 
authority  w&s  held  not  liable  for  an 
injury  to  a  lessee's  employee  caused 
by  the  negligence  of  a  co-employee. 
In  this  ca.se  the  C'ourt  distinguished 
Macon,  etc.  R.  Co.  j>.  Mayes,  49  Ga. 
355  (1873),  cited  in  a  preceding  note, 
upon  the  ground  that  there  was  in 
that  case  no  legislative  authority 
for  the  lease. 

^  See  ante,  §  216:  *' Lessor  cannot 
avoid  Statutory  Obligations  urdess  ex- 
empted ";  ante,  §  217:  "Lessor  cannot 
avoid  Primary  Obligations  ludcss  ex- 
empted/' 

'  Nugent  V.  Boston,  etc.  R.  Co.,  SO 


V.  Daniels,  9  Tex.  Civ.  App.  253 
(1894),  (28  S.  W.  Rep.  548).  See, 
however,  Murch  v.  Concord  R.  Corp., 
29  N.  H.  9  (1854),  (61  Am.  Dec. 
631). 


CHAP.   XIX  1  RIGHTS   AND   LIABILITIES   OF   LESSOB  §   221 

§  221.    Liability  of  Lessor  for  Negligent  Operation  of  Railroad 

—  (D)  When  it  shares  in  Control.  —  A  cogent  reason  why 
a  railroad  corporation  which  has,  with  legislative  sanction, 
leased  and  turned  over  the  possession  of  its  road  to  another 
company  should  not  be  held  responsible  for  the^torts  of  the 
lessee  is  that  they  are  committed  by  persons  over  whom  it  has 
no  control,  upon  property  in  the  exclusive  possession  of  an- 
other. This  reason  fails  when  the  lessor,  having  leased  its 
railroad,  retains  any  part  in  its  control.  Thus,  for  example, 
where  a  lease  provided  that  the  managing  agent  of  the  leased 
road  should  be  satisfactory  to  the  lessor,  and  that  its  treasurer 
should  receive  and  disburse  the  earnings,^  it  was  held  that 
the  lessor,  as  well  as  the  lessee,  was  responsible  for  all  injuries 
to  the  pubUc  through  the  negligent  operation  of  the  road. 
Where  the  control  retained  amounts  to  joint  management,  the 
lessor  is  undoubtedly  liable  for  injuries  to  employees  equally 
with  the  lessee. 

Upon  other  principles  —  contractual  liability   and  estoppel 

—  the  lessor  corporation  will  be  held  responsible  where  it 
allows  the  lessee  to  use  its  name  in  the  operation  of  the  leased 
road  and  in  the  issue  of  tickets  for  travel  thereon.^ 

Me.  62  (1898),  (12  Atl.  Rep.  797,  serves  to  itself  an  absolute  control 
6  Am.  St.  Rep.  151).  The  lessor  has,  over  all  business  done  by  the  lessee 
however,  been  held  not  liable  for  upon  the  leased  property,  by  requiring 
injuries  received  by  an  employee  of  that  the  managing  agent  to  be  ap- 
the  lessee  when  the  proximate  cause  pointed  by  the  lessee  shall  be  a  person 
of  the  injury  was  the  running  of  the  satisfactory  to  itself;  that  its  own 
train  by  a  co-employee,  although  treasurer  shall  collect  all  the  money 
a  defective  railroad  platform  con-  received  from  and  the  earnings  of 
tributed  to  the  injury.  Evans  v.  the  leased  property,  and  have  pos- 
Sabine,  etc.  R.  Co.  (Tex.  1892),  session  of  the  same;  from  which  he 
(18  S.  W.  Rep.  493).  See  also  Jones  shall  pay  all  the  expenditures  and 
V.  Georgia  Southern  R.  Co.,  66  Ga.  dues  incurred  in  respect  to  the 
558  (1881).  property  demised,  all  taxes,  assess- 
'  In  DriscoU  v.  Norwich,  etc.  R.  Co.,  ments,  and  other  liabilities,  and 
65  Conn.  230  (1894),  (32  Atl.  Rep.  shall,  at  the  end  of  each  six  months, 
354),  the  Court  held  a  lessor  corpo-  pay  to  himself  for  and  on  account 
ration  responsible  for  the  negligence  of  the  defendant,  the  semi-annual 
of  its  lessee  upon  several  grounds,  rent  due  by  the  terms  of  the  contract, 
and,  while  some  of  them  seem  op-  and  the  balance,  if  any,  deliver  over 
posed  to  the  current  of  authority,  to  the  lessee,  the  said  New  York 
the  following  ground,  as  stated  by  and  New  England  Railroad  Corn- 
Chief  Justice  Andrews  (p.  254),  is  pany." 
unexceptionable:  "The  defendant  pre-  '  Bower  v.  Burlington,  etc.  R.  Co., 
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In  Railroad  Co.  v.  Brown  '  the  Supreme  Court  of  the  United 
States  said:  "  The  holder  of  such  a  ticket  contracts  for  car- 
riage with  the  company,  not  with  the  lessees  and  receiver. 
Indeed,  there  is  nothing  to  show  that  Catherine  Brown  knew 
of  the  difficulties  into  which  the  original  company  had  fallen, 
nor  of  the  part  performed  by  the  lessees  and  receiver  in  operat- 
ing the  road.  She  was  not  required  to  look  beyond  the  ticket, 
which  conveyed  the  information  that  this  road  was  run,  as 
railroads  generally  are,  by  the  chartered  company.  Besides, 
the  company,  having  permitted  the  lessees  and  receiver  to 
conduct  the  business  of  the  road  in  this  particular  as  if  there 
were  no  change  of  possession,  is  not  in  a  position  to  raise  any 
question  as  to  its  liability  for  their  acts." 

§  222.  Liability  of  Lessor  upon  Contracts  of  Lessee.  —  Where 
a  railroad  company  leases  its  railroad  to  another  corporation, 
with  or  without  legislative  authority,  it  is  not  liable  upon  con- 
tracts made  by  the  lessee  with  third  persons,  not  relating  to 
the  performance  of  its  duties  to  the  public.^  There  is  no  privity 
between  the  lessor  and  the  parties  to  such  contracts,  nor  are 
there  reasons  of  pulDlic  policy  which  require  that  the  lessee 
should  be  considered  the  agent  of  the  lessor  in  their  execution. 

Contracts  of  the  lessee  relating  to  the  discharge  of  the  lessor's 
public  duties  stand  upon  a  different  basis.  In  case  of  an  un- 
authorized lease,  the  lessee,  in  the  operation  of  the  road,  is 
treated  as  the  agent  ^  of  the  lessor,  and  the  lessor  may  be  held 

42    Iowa,    546    (1876) ;     Singleton    v.  '  In  Nelson  v.  Vermont,  etc.  R.  Co., 

Southwestern    R.    Co.,     70    Ga.    464  20    Vt.    721    (18.54),    (02    Am.    Dec. 

(1883),  (48  Am.  Rep.  574);    H.irmon  614),  Judge  Redfield  used  this  com- 

V.  Columbia,  etc.  R.  Co.,  28  S.  C.  401  prehen.sive    language:      "The    lessors 

(1887),  (5  S.  E.  Rep.  835,  13  Am.  St.  must,  at  all  event.s,  be  held  respon- 

Rep.  686).  sible    for    just    what    they    expected 

'^^Railroad  Co.  v.  Brown,  17  Wall.  the  lessees  to   do,    and   probably,  for 

(U.  S.)  451  (1873).  all  which  they  do  do,  as  their  general 

-  Pittsburgh,    etc.    R.    Co.    v.   Har-  agents.     For    the     public     can    only 

baugh,    4   Brewst.    (Pa.)    115    (1870).  look    to    that    corporation    to    whom 

Compare  International,  etc.  R.  Co.  v.  they  have   delegated  this  portion  of 

Thornton,  3  Tex.  Civ.  App.  197  (1893),  the  public  service." 
(22  S.  W.  Rep.  67).  It  is  incorrect  to  say,  however,  that 

A  lessor  is  not  liable  for  construe-  the  lessee  is  the  general  agent  of  the 

tion  work  done  by  contractors  having  lessor,  except  so  far  as  relates  to  the 

contracts  solely  with  the  lessee.     St.  performance  of  its  public  duties. 
Louis,  etc.  R.  Co.  v.  Ritz,  30  Kan.  30 
(1883),  (1  Pac.  Rep.  27). 
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responsible,  in  actions  ex  contractu  upon  contracts  of  carriage 
and  in  actions  ex  delicto  for  any  failure  to  perfoi'm  the  obliga- 
tions imposed  by  law  upon  common  carriers.'  The  foundation 
of  liability  in  each  case  is  the  same.  The  lessee  is  agent  of  the 
lessor  because  the  public  have  the  right  to  look  to  the  corpora- 
tion to  which  they  have  delegated  the  performance  of  public 
duties.  The  lessor  is  responsible  for  the  negligence  of  the 
lessee  because  it  cannot,  by  its  own  action,  absolve  itself  from 
its  obligations  to  the  public.^ 

The  foundation  of  the  lessor's  liability  in  actions  ex  contractu 
being  the  same  as  that  in  actions  ex  delicto,  the  liability  of  a 
lessor,  under  an  authorized  lease,  upon  the  contracts  of  the 
lessee  is  determinable  according  to  the  principles  already  con- 
sidered which  fix  its  liability  for  negligence.  In  the  juris- 
dictions which  require  an  express  legislative  exemption  to 
relieve  a  lessor  in  the  case  of  negligence,  it  is  undoubtedly 
necessary  in  the  case  of  a  contract.  If  legislative  sanction  is 
sufficient  in  the  one  case,  it  is  sufficient  in  the  other.' 

§  223.  Liability  of  Lessor  for  Reconstruction  and  Repairs.  — 
At  common  law,  in  the  absence  of  an  express  covenant  in  the 
lease,  the  lessor  was  not  bound  to  repair  or  rebuild,  or  to  allow 
the  lessee  compensation  for  repairs  made  without  his  authority. 
The  lessee  took  the  leased  property  as  he  found  it,  and  there 
was  no  implied  covenant  or  warranty  on  the  part  of  the  lessor 
in  regard  to  the  condition  of  the  property,  its  continuance  in 
its  existing  condition  through  the  term,  or  its  availability  for 
the  purposes  for  which  it  was  leased. 

These   principles,    except    as   they   have   been   modified   by 

'  Chester    National    Bank    v.    At-  ing  its  charter,   has  assumed  obliga- 

lanta,    etc.    R.    Co.,     25     S.     C.     216  tions   from   whicli  it   cannot   absolve 

(1886).  itself  by  leasing  its  road  to  another 

Lessor  is  liable  for  lessee's  failure  '     company;     and  as  such  company  is 

to  carry  goods.     Central,  etc.  R.  Co.  not  only  under  obligations  to   carry 

V.  Morris,  68  Tex.  49  (1887),  (3  S.  W.  passengers  safely  but  also  to  deliver 

Rep.  457).     Le.ssor  is  liable  tor  goods  goods  intrusted  to  it  for  transporta- 

received  by  it   to   be   carried  by   its  tion,    the    same    principles    apply    in 

lessee,  a  foreign  corporation.     Larigley  each    case.     Chester    National    Bank 

J).  Boston,  etc.  R.  Co.,  10  Gray  (Mass).,  v.  Atlantic,  etc.  R.  Co.,  25  S.  C.  216 

103  (1857).  (1886). 

2  The  foundation  of  liability  in  ac-  '  See    ante,    §    219:     "Liability   of 

tions   ex   delicto   and   actions   ex   con-  Lessor  for  Negligent  Operatioti  of  RaU- 

tractu  is  that  the  company,  by  accept-  road  —  (S)   Under  Authorized  Lease.'' 
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statute,  are  still  of  general  application  and  apply  where  the 
property  leased  is  a  railroad.  A  railroad  company,  leasing 
its  railroad,  remains  under  no  obligation,  unless  it  is  so  pro- 
vided in  the  lease,  to  rebuild  bridges  or  other  similar  property, 
whether  regarded  as  repairs,  reconstruction  or  substitution, 
or  to  reimburse  the  lessee  corporation  or  its  receiver  for  any 
such  improvements  made  upon  the  leased  road  without  its 
authority.' 

§  224.  Taxation  of  Leased  Railroads.  —  The  exercise  of  the 
taxing  power  is  evidenced  entirely  by  statutes  which,  in  the 
different  States,  vary  widely  in  their  provisions. 

Especially  is  this  true  in  the  matter  of  the  taxation  of  rail- 
road companies.  The  method  of  assessment,  whether  upon 
earnings,  capital  stock  or  property,  and  the  manner  of  collec- 
tion, are  governed  by  statutes  of  essentially  different  charac- 
ter in  different  States.  The  respective  obligations  of  lessor  and 
lessee  corporations  to  pay  taxes,  the  question  whether  lease- 
hold interests  are  taxable  separately  from  the  fee,  and  the 
obligations  of  foreign  lessor  corporations  regarding  taxes,  may 
also  properly  be  determined  by  statutory  provisions.^ 

■  Felton,  Receiver,  v.  City  of  Cin-  sliould    be    furnislied    by    the    lessor, 

oinnati,  95  Fed.  336  (1899).     In  thus  The    purchasing   agent    of   the   lessee 

oa^e  a  receiver  was  appointed,  at  the  ordered  equipment  and  directed  that 

suit    of    creditors    and    stoclcliolders,  it   should   be    charged   to   the   lessor, 

for  the  property  of  a  railroad  com-  but  there  was  no  agreement  to  that 

pany  whose  only  interest  in  the  road  effect  and  no  demand  made  upon  the 

it  operated  was  a  leasehold  for  a  term  lessor    to    furnish    such    equipment, 

of  years.     The  lessor  was  not  a  party  It  was  held  that  the  lessee,  and  not 

to  the  suit.     It  was  held  that  the  prin-  the  lessor,  was  liable, 

ciples    upon    which    courts    authorize  Southern    R.    Co.    v.    Ensign   Mfg. 

expenditures  by  receivers  of  railroads  Co.,  117  Fed.  417  (1902). 

in  foreclosure  suits  for  necessary  im-  ^  Arkansas.     San.  &  H.  Dig.  1894, 

provements,  and  charge  the  cost  as  a  §  6333 :    If  a  railroad  company  of  an- 

first    lien    on    the    property,    do    not  other  State  leases  a  railroad  in  this 

authorize  a  court  to  charge  the  cost  State  sucli  part  of  the  railroad  as  is 

of  bridges  rebuilt  b}'  a  receiver  under  within  tliis  State  is  subject  to  taxa- 

order  of  the  court  upon  the  lessor's  tion. 

interest  in  the  property,  where  the  Kansas.  G.  S.  1897,  ch.  70,  §  96: 
lease  gives  the  lessee  no  right  to  make  Notliing  in  the  provisions  authorizing 
such  improvements  at  the  lessor's  leases  of  railroads  to  foreign  corpora- 
expense,  tions  shall  be  construed  as  curtailing 

A  lease  of  a  railroad  provided  that  any  rights  of  the  State,  or  counties, 

when    the    parties    agreed    that    new  etc.  of  this  State,  through  which  road 

equipment     was     needed     the     same  is  located,    to  le\'y  and  collect  taxea 
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As  a  general  rule  in  America,  real  estate  is  taxable  as  a 
whole,  without  regard  to  separate  estates  of  different  persons 
therein,^  and  is  assessed  in  the  name  of  the  lessor  —  as  owner 
—  rather  than  in  the  name  of  the  lessee.^     These  principles 


on  the  same,  in  conformity  with  the 
provisions  of  the  laws  of  this  State. 

Missouri.  R.  S.  1899,  §  1060: 
Similar  to  Arkansas  provision,  supra. 

Moviana.  Code  1895,  §  923: 
Similar  to   Kansas  provision,   supra. 

Nebraska.  Comp.  Stat.  1901,  § 
1768:  Lessees  of  railroads  "shall 
cause  the  same  to  be  listed  for  taxa^ 
tion."  76.  §  4026:  Similar  to  Kansas 
provision,  supra. 

North  Carolina.  Pub.  Laws  1895, 
ch.  116,  §  40,  p.  127:  Where  a  rail- 
road is  operated  in  this  State  by  virtue 
of  a  lease,  taxes  shall  be  paid  by  the 
lessee  and  may  be  charged  against, 
and  deducted  from,  any  payments 
due  or  to  become  due  the  lessor  on 
account  of  the  lessee  or  otherwise. 

lb.  §  48,  p.  151 :  If  the  property  of 
any  railroad  company  be  leased  or 
operated  by  any  other  corporation, 
foreign  or  domestic,  the  property 
of  the  lessor  shall  be  subject  to  taxa- 
tion. 

Souih  Dakota.  Anno.  St.  1901,  § 
3906:  Nothing  in  the  provisions  of 
the  statute  authorizing  leases  shall 
curtail  the  right  of  the  State  and 
counties  through  which  the  road  is 
located,  to  levy  and  collect  taxes; 
and  all  roads  leased  or  purchased 
shall  be  subject  to  taxation. 

Wyoming.  R.  S.  1899,  §  3206: 
Similar  to  South  Dakota  provision, 
supra. 

'  Cooley  on  Taxation,  p.  288. 

2  In  Rutland  R.  Co.  v.  Central 
Vermont  R.  Co.,  63  Vt.  25  (1890),  (21 
Atl.  Rep.  262,  10  L.  R.  A.  562),  the 
Supreme  Court  of  Vermont  said 
regarding  a  tax  on  earnings :  "Under 
the  original  as  well  as  the  modified 
lease  no  provision  for  the  payment 
of  taxes  was  made.     The  lease  being 


silent,  the  duty  to  pay,  under  the  com- 
mon law,  rested  upon  the  lessor." 

In  this  case  [Rutland  R.  Co.  v. 
Central  Vermont  R.  Co.],  it  was  also 
held  that  a  statute  levymg  a  tax  on 
the  gross  receipts  of  railroad  com- 
panies and  providing  that  in  the 
case  of  a  leased  road  the  tax  should 
be  paid  by  the  lessee  corporation 
and  deducted  from  the  rent  was  not 
unconstitutional  as  impairing  the 
obligation  of  the  contract  of  lease. 
The  Court  said:  "It  is  further  con- 
tended that  our  law  violates  another 
clause  of  the  federal  constitution  in 
that  it  impairs  the  obligation  of  the 
contract  subsisting  between  the  parties 
respecting  the  payment  of  rent,  by 
requiring  the  lessee  to  pay  the 
tax  and  deduct  the  same  from  the 
stipulated  rent.  .     We  think  the 

method  prescribed  for  the  collection 
of  the  tax  is  no  impairment  of  the 
contract  to  pay  the  rent  due  under 
the  lease.  .  When,  therefore,  the 
parties     made     the     lease  both 

parties  made  their  contract  \\^ith 
notice  of,  and  in  subordination  to  the 
right  of  the  State  to  exact  from  the 
fruits  of  their  contract  by  way  of 
taxation  such  sum  as  it  might 
properly  collect  for  public  purposes. 
Having  then  the  right  to  levy  the 
tax  the  method  to  be  adopted  for  its 
collection  is  purely  a  question  of 
legislative  discretion  with  which  the 
court  has  no  power  to  interfere  so 
long  as  no  legal  or  constitutional 
rights  are  disturbed.   .  We  hold, 

therefore,  that  the  section  .   is  not 

unconstitutional  in  respect  to  the 
method  prescribed  for  the  collection 
of  taxes  assessed  upon  the  earnings  of 
railroads  operated  by  lessees." 

See  also  Irvin  v.  New  Orleans,  etc. 
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are  applicable  to  railroads;  in  the  absence  of  controlling  statute, 
and  must  be  followed  irrespective  of  covenants  in  the  lease, 
which  merely  determine  the  obligations  of  the  parties  between 
themselves.^ 

An  exception  to  the  general  rule  that,  in  the  absence  of  a 
governing  statute,  taxes  are  assessed  in  the  name  of  the  lessor, 
has  sometimes  been  made  in  the  case  of  leases  in  perpetuity, 
and  might  properly  be  made  in  the  case  of  other  long  term 
railroad  leases.  These  exceptions,  however,  in  no  way  modify 
the  principle,  for  a  lessee  under  such  a  lease  is  treated  for 
purposes  of  taxation  as  the  owner,  and  the  lease  as  equivalent 
to  a  conveyance  in  fee  in  consideration  of  an  annuity.^ 


R.  Co.,  94  111.  105  (1S79),  (34  Am. 
Rep.  208) ;  Wood's  Landlord  and 
Tenant,  p.  685;  Taylor^s  Landlord 
and  Tenant,  pp.  341,  395. 

In  M'lri/land  the  general  principle 
that  the  lessor  is  bound  to  pay  all 
State  and  municipal  taxes  is  modified 
by  statutes  requiring  the  lessee  to  pay 
them  but  giving  him,  in  the  absence 
of  other  agreement,  the  right  to  re- 
cover the  anaount  paid  from  the  lessor 
or  to  deduct  it  fromi  the  rent.  Phila- 
delphia, etc.  R.  Co.  V.  Appeal  Tax 
Court,  50  Md.  397  (1879). 

Upon  the  principle  that  only  the 
owners  of  railroads  are  liable  for 
assessments,  it  has  been  held  that 
the  lessee  of  a  railroad  cannot  be  held 
liable  for  a  ditch  assessment.  Balti- 
m.ore,  etc.  R.  Co.  u.  Pausch,  7  Ohio 
N.  P.  624  (1896). 

Under  a  New  Mexico  statute  pro- 
viding that  leased  property  shall  be 
taxed  to  the  lessor  unless  listed  by  the 
lessee,  railroad  property,  held  under 
lease,  cannot  be  assessed  against  the 
lessee  unless  so  listed,  ^'ak■ncia 
County  V.  Atchison,  etc.  R.  Co.,  3 
N.  M.  677  (1886),  (10  Pac.  Rep.  294). 

^  Ardc,  §  205:  "Covenant  to  pay 
Taxes." 

^  Where  the  charter  of  a  railroad 


company  authorized  it  to  acquire,  by 
lease  or  purchase,  any  neccssarj''  ex- 
tension of  its  road,  and  provided  that 
all  property  so  acquired  should  be- 
come part  of  its  property,  and  in 
pursuance  thereof  it  leased  other  rail- 
roads forever,  and  provided  in  the 
leases  that  the  roads  so  leased  should 
become  and  be  operated  as  a  part  of 
its  main  line,  it  was  held  tliat  the 
leased  railroads  would,  if  not  for  all 
purposes,  at  least  for  the  purposes 
of  taxation,  be  regarded  as  the 
property  of  the  lessee.  Iluck  v. 
Chicago,  etc.  R.  Cn.,  86  lU.  352  (1877). 
See  also  Appeal  Tax  Court  v.  Western 
Maryland  R.  Co.,  50  Md.  274  (1879); 
Commonwealth  v.  Xashville,  etc.  R. 
Co.,  93  Ky.  4.30  (1892),  (20  S.  ^\ .  Rep. 
383).  Compare  State  v.  Housatonic 
R.  Co.,  48  Conn.  44  (1880). 

In  People  v.  Feitner,  171  N.  Y. 
641  (1902),  (63  N.  E.  Rep.  78G), 
however,  it  was  held  where  one  rail- 
road company  leased  the  railroad  of 
another  company  for  the  entire  life 
of  the  latter's  charter  and  the  re- 
newals thereof,  that  the  lessee  ac- 
quired only  a  Icsscc^s  interest,  with  a 
right  to  use  the  leased  property  upon 
pajonent  of  the  rental,  and  was  not 
taxable  as  owner. 
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RIGHTS    AND    LIABILITIES    OF    LESSEE     CORPORATION 

I.   Rights  and  Remedies  of  Lessee  Corporation 

§  225.  Rights  of  Lessee  in  General.     Incidental  Franchises. 

§  226.  Rights  of  Lessee  in  Matter  of  Tolls. 

§  227.  Mortgages  of  Leases. 

§  228.  Remedies  of  Lessee  Corporation, 

II.    Liabilities  of  Lessee  Corporation 

§  229.     Obligation  of  Lessee  to  perform  Lessor's  Public  Duties. 

§  230.     Statutory  Liability  of  Lessee. 

§  231.     Liability  of  Lessee  for  Torts  in  Operation  of  Road  under  Authorized  or 

Unauthorized  Lease. 
§  232.     Joint  Liability  of  Lessor  and  Lessee. 
§  233.     Liability  of  Lessee  for  Debts  of  Lessor. 

I.    Rights  and  Remedies  of  Lessee  Corporation 

§  225.    Rights  of  Lessee  in  General.     Incidental  Franchises.  — 

Under  a  lease  of  a  railroad  and  franchises,  by  legislative  au- 
thority, the  lessee  as  a  general  rule  succeeds  to  all  the  rights 
and  privileges  of  the  lessor  and  is  entitled  to  the  full  enjoy- 
ment of  the  property  leased.'  But  the  lessee  acquires  by  the 
lease  no  rights  superior  to  those  enjoyed  by  the  lessor.  The 
power  to  lease  does  not  imply  power  to  transfer  greater  privi- 
leges than  the  lessor  possesses.^     A  lessee  takes  the  benefit  of 

'  J'isher  v.  New  York,  etc.  R.  Co.,  Chicago,  etc.  R.  Co.  v.  Weber,  219 

46  N.  Y.  644  (1871) ;  Chicago  v.  Evans,  111.  373  (1905),   (76  N.  E.  Rep.  489, 

24  111.  52  (1860).  4  L.  R.  A.  (n.  s.)  272). 

A    statute    authorizing    a    foreign  The    contrary    is,    however,    held 

railroad  companj^  to  lease  a  domestic  under  an  unauthorized  lease  in  Van 

railroad  invests  the  foreign  corpora-  Dresser  v.  Oregon  R.,  etc.  R.  Co.,  48 

tion   with   all   the   powers   and   fran-  p'ed.  202  (1891). 

chises  of  the  lessor  corporation  with  In  Pennsylvania  (Bright.  Pur.  Dig. 

respect  to  the  leased  road.  1894,   §   123,  p.   1804)  the  lessee  cor- 

Canton    v.    Canton,    etc.    Co.,    84  poration   may   indorse,    guarantee   or 

Miss.   268  (1904),    (36   So.   Rep.   266,  otherwise  become  liable  for,  or  assume 

65  L.   R.  A.  561,   10.5  Am.   St.  Rep.  the  principal   and   interest  of,   bonds 

528).  of  the  lessor  corporation. 

The  servants  of  a  lessee  corpora-  '  Nibbs  v.  Chicago,  etc.  R.  Co.,  39 

tion   are   not    servants   of   the   lessor  Iowa,  344  (1874) :    "It  (the  lessee)  can 

for  the  service  of  process.  exercise  no  right  which  its  lessor  coiJd 
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contracts  for  the  use  of  railroad  property,  entered  into  by  the 
lessor  with  other  corporations/  and  may  purchase  the  lease- 
hold interests  of  the  lessor  in  connecting  lines.'  And  where 
a  portion  of  the  leased  property  is  taken  by  process  of  con- 
demnation for  the  use  of  another  corporation,  the  lessee  is 
entitled  to  the  use  of  the  money  awarded  as  compensation 
during  the  remainder  of  the  term  of  the  lease. ^ 

A  lessee  taking  under  a  lease  a  railroad,  ^dthout  other  words 
of  description  in  the  lease  or  governing  statute,  takes,  as  inci- 
dental thereto,  such  rights  and  franchises  as  are  necessary 
for  the  continued  operation  of  the  road.'  Only  such  rights 
and  franchises,  however,  as  are  essential  to  such  purpose  are 
so  acquired  and,  as  already  shown,  the  lessee,  under  statutory 
authority  to  take  a  lease  of  a  railroad,  does  not  succeed  to  the 
prerogative  franchises  of  the  lessor.^ 

§  226.  Rights  of  Lessee  in  Matter  of  Tolls.  —  Upon  the  prin- 
ciple that  a  lessee  corporation  in  operating  a  leased  road  exer- 
cises only  derivative  franchises,"  it  has  been  held  that  a  lessee, 


not.  If  that  corporation  had  no 
right  to  use  the  land  and  may  be  re- 
strained from  operating  its  road,  the 
lessee  acquired  no  laigher  or  superior 
right  under  its  lease,  which  could  not 
transfer  privileges  the  lessor  did  not 
possess."  See  also  McMillan  v.  Michi- 
gan, etc.  R.  Co.,  16  Mich.  79  (1867), 
(93  Am.  Dec.  208). 

^  London,  etc.  R.  Co.  v.  South 
Eastern  R.  Co.,  8  Ex.  (W.  H.  &  G.) 
584  (1853). 

'  Philadelphia,  etc.  R.  Co.  v.  Cata- 
wissa  R.  Co  ,  53  Pa.  St.  20  (1866). 

^  Where  -a.  railroad  lease  included 
all  lands  reasonablj^  useful  and  con- 
venient in  operating  a  railroad,  and 
another  railroad  company  condemned 
a  piece  of  land  which  might  be  useful 
although  not  then  in  use,  it  was  held 
that  the  land  was  included  in  the  lease 
and  that  the  lessee  was  entitled  to  the 
use  of  the  money  awarded  as  damages 
for  such  taking,  during  the  continu- 
ance of  the  lease.  Matter  of  New 
York,  etc.  R.  Co.,  49  N.  Y.  414 
(1872). 
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^  See  ante,  §  157:  '^  Essential  Fran- 
chises pass  upon  Sale  of  Railroad." 

Pennsylvania  Co.  v.  Lake  Erie,  etc. 
R.  Co.,  146  Fed.  447  (1905):  "As 
the  complainant  is  lessee  of  the  road 
its  interest  in  the  property  is  such  as 
to  give  it  the  right  to  prevent  by 
judicial  process  any  illegal  interfer- 
ence with  its  enjoyment  of  the  leased 
property,  and  this  right  it  may  enforce 
by  injunction." 

A  lessor  corporation  operating  a 
railroad  under  a  perpetual  lease  may 
file  a,  petition  to  railroad  commis- 
sioners with  respect  to  the  alteration 
of  the  road  and  the  elimination  of 
grade  crossings. 

Town  of  Westbrook's  Appeal  from 
Commissioners,  57  Conn.  95  (1889), 
(17  Atl.  Rep.  368). 

®  See  ante,  §  210:  "Lessor  Corpora- 
tion retains  Prerogative  Powers.  Right 
of  Eminent  Domain.^' 

®  Where  one  railroad  company 
leases  the  rights  and  property  of  an- 
other railroad  company,  all  corporate 
rights  exercised  by  the  lessor  in  the 
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in  taking  over  the  railroad  of  the  lessor,  is  entitled  to  charge 
the  rates  of  fare  fixed  by  the  charter  of  the  lessor  without 
regard  to  the  rates  prescribed  in  its  own.' 

But  while  the  rates  fixed  in  the  owner's  charter  may  limit 
—  as  a  condition  —  the  tolls  collectible  upon  the  leased  road, 
the  privilege  of  charging  a  greater  rate  of  fare  than  authorized 
in  the  lessee's  charter  or  in  general  laws  applicable  to  it,  can 
only  be  transferred  by  lease  where  the  statute  permits  the 
transfer  and  the  lease  distinctly  includes  the  privilege.^ 

§  227.  Mortgages  of  Leases.  —  A  railroad  corporation,  having 
power  to  mortgage  its  property  to  secure  its  bonds,  may  mort- 
gage its  leasehold  interest  in  a  railroad,  as  well  as  other  prop- 
erty, and  such  an  interest  will  pass  whenever  comprehended, 
expressly  or  by  implication,  in  the  terms  of  the  mortgage.' 
So,  also,  a  leasehold  interest  in  a  railroad  acquired  after 
the  execution  of  a  mortgage  may  be  included  within  its  "  after 
acquired  property  "  clause  whenever  it  clearly  appears  from 
the  language  that  leasehold  estates  were  intended  to  be  em- 
braced. Thus,  a  railroad  mortgage  covering  "  all  the  corpo- 
rate rights,  privileges,  franchises,  and  immunities  and  all 
things  in  action,  contracts,  claims,  and  demands  of  the  said 
party  of  the  first  part,  whether  now  owned  or  hereafter  ac- 
quired in  connection  or  relating  to  said  railroad,"  has  been 
held  to  include  a  subsequently  acquired  lease  of  a  connecting 
road.^ 

operation  of  the  leased  road  are  refer-  and  lessee's  roads  combined  gives  the 

able   to   the   chartered   rights   of  the  lessor  no  claim  on  earnings  from  new 

lessor.     McCandless  v.  Richmond,  etc.  roads  subsequently  built  or  acquired 

R.  Co.,  38  S.  C.  103  (1892),  (16  S.  E.  by  the  lessee.     Murch  v.  Eastern   R. 

Rep.  429,  18  L.  R.  A.  440).  Co.,  43  N.  H.  515  (1862). 

^  Where     one     railroad     company  ^  See   ante,    §    161:     ''Right   to   fix 

leased  the  road  of  another  with  all  its  Rates  of  Fare.     Chartered  Rates." 
rights,  powers,  privileges,  etc.,  it  was  The  lessee  can  collect  only  the  tolls 

held    that    the    lessee,    in    using    the  stated  in  the  lessor's  charter  though 

lessor's  road,  was  not  subject  to  the  less  than  its  own.     McGregor  v.  Erie 

charges  fixed  by  its  own  charter  as  R.  Co.,  35  N.  J.  L.  89  (1871). 
to  toll,  but  to  the  regulations  in  the  ^  Beekraan  v.   Hudson  River,   etc. 

charter  of  the  lessor.     Pennsylvania  R.  Co.,  35  Fed.  3  (1888). 
R.  Co.  V.  Sly,  65  Pa.  St.  205  (1870).  The     Iowa    statute     (Code     1897, 

See  also  Fisher  v.  New  York,  etc.  R.  §  2067)  authorizes  the  mortgaging  of 

Co.,  46  N.  Y.  652  (1871).  leases  to  secure  construction  bonds. 

A  lease  on  the  basis  of  a  division  *  Columbia,   etc.   Co.    v.   Kentucky 

of   the   net   profits   from  the  lessor's  Union  R.  Co.,  60  Fed.  794  (1894), 
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Where  a  mortgage  made  by  a  railroad  company  provided 
that  it  should  include  all  property  subsequently  acquired  by 
the  mortgagor,  it  was  held  that  it  included  a  railroad  with  its 
appurtenances  subsequently  leased,  and  that  the  title  thereto 
was  valid  as  against  the  assignee  of  the  mortgagor."^ 

On  the  other  hand,  however,  a  lease  executed  by  a  mort- 
gagor after  the  execution  of  a  mortgage  creates  no  privity  of 
estate  or  contract  between  the  mortgagee  and  the  lessee,  and 
a  covenant  of  the  lessee  to  make  advancements  cannot  be 
treated  as  "  after  acquired  property,"  within  the  meaning  of 
that  phrase  as  used  in  mortgages.^ 

§  22S.  Remedies  of  Lessee  Corporation.  — The  fact  that  a 
railroad  company  takes  a  lease  of  a  railroad  manifestly  affects, 
in  no  way,  its  remedies  against  third  persons. 

The  demands  of  a  lessee  against  a  lessor  corporation  depend 
upon  the  terms  of  the  lease.  In  enforcing  these  demands  and 
establishing  its  rights  as  lessee,  a  railroad  company  must, 
ordinarily,  depend  upon  an  action  at  law,  but  when  this  remedy 
is  inadequate  resort  may  be  had  to  equity.  Thus,  where  an 
attack  was  threatened  upon  the  validity  of  a  lease,  under 
which  a  railroad  company  held  a  road  forming  a  necessary  part 
of  its  system,  it  was  held  that  the  company  might  maintain 
a  bill  in  equity  against  the  lessor  corporation  and  its  officers 
to  establish  the  validity  of  the  lease.^ 

II.    Liabilities  of  Lessee  Corporation 

§  229.    Obligation  of  Lessee  to  perform  Lessor's  Public  Duties. 

—  A  lessee  railroad  company  taking  by  lease  the  railroad, 
franchises  and  privileges  of  a  lessor  corporation,  assumes  its 
correlative  duties  and  obligations.     The  burdens  are  insepa- 

'  Barnard  v.  Norwich,  etc.  R.  Co.,  defendant,   in   an   action   by  the    at- 

14  N.  B.  R.  469  (1876).  torney-general  to  forfeit  the  charter 

'  Morari  v.  Pittsburgh,  etc.  R.  Co.,  of   the   lessor   corporation,    especially 

32  Fed.  N78  (1887).  where,  the  interests  of  the  lessor  being 

'  Southern  R.  Co.  v.  North  Carolina  protected    by    stipulations,    there    is 

R.  Co.,  81  Fed.  50.')  (1SH7).     State  v.  reason  to  believe  it  is  not  unfriendly 

Mobile,    etc.     R.    Co.,    SB    Miss.     172  to  the  proceeding. 

(190.5),  (.38  So.  Rep.  732).  People  v.  Albany,  etc.  R.  Co.,   77 

A  lessee  may  intervene,  as  a  party  N.  Y.  232  (1879). 
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rable  from  the  privileges.*  The  lessee  assumes  the  obligations 
connected  with  the  operation  of  the  railroad  contained  in  the 
lessor's  charter  and  must  conform  to  its  requirements.^  It 
must  fulfil  the  conditions  upon  which  the  franchise  was  origi- 
nally granted.^ 

A  lessee  corporation  must,  primarily,  keep  the  road  in  opera- 
tion.^ Where  the  lessor,  in  consideration  of  a  grant  of  State 
or  municipal  aid,  has  entered  into  an  agreement  to  maintain 
the  road  in  a  certain  location,  the  lessee  must  fulfil  the  obliga- 
tion.^    So,  where  the  charter  of  the  lessor  provides  for  the 


1  Mayor,  etc.  v.  Twenty-Third  St. 
R.  Co.,  113  N.  Y.  311  (1889),  (21 
N.  E.  Rep.  60);  Chicago  v.  Evans,  24 
111.  52  (1860). 

^  People  V.  St.  Louis,  etc.  R.  Co., 
176  III.  512  (1898),  (52  N.  E.  Rep. 
292,  35  I..  R.  A.  656). 

3  Mullen  V.  Philadelphia  Traction 
Co.,  4  Pa.  Co.  Ct.  Rei».  164  (1887). 

*  The  law  is  clearly  established  that 
a  railroad  company  may  be  com- 
pelled, by  mandamus,  to  operate  its 
railroad,  and  the  underlying  principles 
would  seem  to  require  the  application 
of  the  same  remedy  where  a  lessee, 
after  acquiring,  under  an  authorized 
lease,  a  railroad  and  its  franchises, 
fails  to  operate  it.  It  has,  however, 
been  held  that  the  lessee  of  a  railroad 
under  an  unauthorized  lease  cannot  be 
compelled  by  mandamus  to  operate 
it.  See  People  v.  Colorado,  etc.  R. 
Co.,  42  Fed.  638  (1890). 

^  Chicago,  etc.  R.  Co.  v.  Crane,  113 
U.  S.  424  (1885),  (5  Sup.  Ct.  Rop. 
578). 

See  also  State  v.  Central  Iowa  R. 
Co.,  71  Iowa,  410  (1S87),  (32  N.  W. 
Rep.  409,  60  Am.  Rep.  799). 

A  lessee  corporation  which  has 
agreed  to  perform  all  the  j'^blic 
obligations  of  the  lessor,  and  which 
is  of  financial  ability  to  do  so,  will  be 
compelled  to  discharge  such  obliga- 
tions notwithstanding  the  lessor  may 
be  financially  unable  to  do  so  and  it 
may  entail  loss  upon  the  lessee.  A 
lessor   and    lessee   corporation   which 


have  sought  and  obtained  a  charter 
imposing  obligations  cannot  repudiate 
the  latter  merely  because  they  are 
onerous  or  unprofitable.  Thus  where 
the  charter  of  a  railroad  company 
required  it  to  build  its  road  to  a  cer- 
tain town  and,  hanging  leased  its  road, 
an  amendment  to  the  charter  was 
obtained  relieving  it  from  this  duty 
on  condition  that  the  right  should 
be  obtained  from  a  third  corporation 
owning  a  connecting  road  to  run 
trains  to  said  town  over  such  road,  it 
was-held  that  the  fact  that  the  obtain- 
ing of  such  right  would  entail  loss 
iipon  the  lessee  was  no  excuse  for  its 
failure  to  discharge  the  lessor's  char- 
ter obligations. 

Winchester,  etc.  R.  Co.  v.  Com- 
monwealth, 106  Va.  264  (1906),  (55 
S.  E.  Rep.  692). 

Where  it  is  the  duty  of  a  railroad 
company  to  maintain  a  depot  at  a 
county  seat  and  it  leases  its  railroad 
the  lessee  is  bound  to  fulfil  the  same 
obligation  and  cannot  avoid  it  by 
changing  the  line  of  the  road. 

State  0.  Mobile,  etc.  R.  Co.,  86 
Miss.  172  (in05),  (38  So.  Rep.  732). 

Whore  the  charter  of  a  railroad 
company  provided  that  in  case  it 
should  be  necessary  to  change  the 
location  of  any  public  road  the  com- 
pany should,  at  its  own  expense, 
reconstruct  the  road  in  the  most 
favorable  location  possible  and  in  as 
perfect  a  manner  as  the  original  road, 
and   it    occupied    a,   highway   with    a, 
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payment  of  a  certain  percentage  of  the  receipts  to  the  State 
or  to  a  city,  the  lessee  is  bound  to  make  the  payment.'  Where 
a  lessor  corporation  under  its  charter  is  not  permitted  to 
abridge  its  liability  as  a  common  carrier,  the  lessee  operates 
the  road  subject  to  the  same  condition.' 

A  lessee  corporation  is  not  only  bound  to  fulfil  the  public 
obligations  of  the  lessor  existing  at  the  time  of  the  lease,  but 
is  subject  to  laws  subsequently  enacted  imposing  duties  with 
respect  to  the  railroad  leased.^ 

§  230.  Statutory  Liability  of  Lessee.  —  Statutes  have  been 
enacted  expressly  providing  that  all  duties  imposed  by  law 
upon  railroad  companies  shall  be  discharged  by  lessee  corpo- 
rations, and  that  all  liabilities  may  be  enforced  against  them.* 


wall  and  embankment,  but  took  no 
steps  towards  reconstruction  and 
leased  its  road  to  another  corpora- 
tion, it  was  held  th.it  the  lessee  was 
bound  to  reconstruct  the  road.  The 
Court  said  that  the  rights  and  fran- 
chises of  the  lessor  corporation  were 
not  changed  in  character  in  passing 
to  the  lessee  and  that  the  latter  in 
the  exercise  thereof  assumed  all  the 
obligations  of  a  public  character  im- 
posed by  the  lessor's  charter. 

Commonwealth  ?'.  Pennsylvania  R, 
Co.,  117  Pa.  St.  637  (188S),  (12  Atl. 
Rep.  38). 

A  statute  requiring  every  railroad 
company  operating  a  passenger  rail- 
road in  the  State  to  provide  and 
maintain  closets  at  each  of  its  stations 
makes  no  distinction  between  lessor 
and  lessee,  and  a  lessee  of  a  station 
from  another  company  cannot  avoid 
responsibility  for  failure  to  provide 
such  closets  upon  the  ground  that  the 
lessor  company  had  agreed  to  perform 
the  duty.  State  v.  So.  Kansas  R. 
Co.,  (Tex.  Civ.  App.  1907),  99  S.  W. 
167. 

'  Where  the  charter  of  a  street  rail- 
way company  obliged  it  to  pay  one 
I»er  cent  of  the  fares  received  to  the 
city  in  which  it  was  located,  and  the 
company  leased  its  railroad  and  fran- 
chises to  another  company,   without 
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any  provision  in  the  lease  imposing 
upon  the  lessee  the  obligation  to  pay 
the  percentage,  it  was  held  that  the 
lessee,  upon  taking  the  place  of  its 
lessor  as  to  its  charter  rights  and 
powers,  took  its  place  also  as  to  its 
charter  obligations  and  duties,  and 
was  not  entitled  to  exercise  the 
former  without  discharging  the  latter. 
Mayor,  etc.  v.  Twenty-Third  St.  R. 
Co.,  U3  N.  Y.  311  (1S89),  (21  N.  E. 
Rep.  60). 

2  McMillan  v.  Mioliigan,  etc.  R.  Co., 
16  Mich.  102  (1867):  "The  power  to 
lease  does  not  imply  the  power  to 
transfer  greater  rights  than  the  lessor 
himself  possesses ;  and  where  the 
obligations  assumed  by  the  lessor, 
pertaining  to  the  management  of  his 
business,  and  the  liabiUties  which 
would  spring  therefrom,  were  the 
consideration  upon  which  the  fran- 
chise was  granted,  it  would  be  a  vio- 
lent inference  that  the  legislature 
designed  to  waive  them  when  they  are 
no  less  important  to  the  public  pro- 
tection after  the  lease  than  before." 

3  Dryden  v.  Grand  Trunk  R.  Co., 
60  Me.  512  (1872). 

*  Iowa :  Code  1897,  §  2039.  An- 
other provision  of  the  Iowa  Code 
(§  2066)  is  as  follows:  "'Any  .  .  . 
corporation  operating  the  railway  of 
another  shall   be  liable  in  the  same 
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Other  statutes  have  been  construed  to  apply  to  them  as  well 
as  to  lessor  corporations. 

As  a  general  rule,  statutes  imposing  duties  upon  railroad 
companies  apply  to  the  corporation  actually  operating  the 
road.  They  are  often  applicable  to  the  lessor  corporation  also 
—  but  the  liabihty  of  the  lessee  is  not  thereby  affected. 

Statutes  requiring  railroad  companies  to  fence  their  roads 
and  to  maintain  cattle  guards  at  crossings  apply  to  lessee  cor- 
porations, and  they  are  held  responsible  for  any  failure  to  ob- 
serve their  provisions.^ 


manner  and  extent  as  though  such 
railway  belonged  to  it."  For  con- 
struction of  this  statute  see  Stewart 
V.  Chicago,  etc.  R.  Co.,  27  Iowa,  282 
(1869);  Stephens  v.  Davenport,  etc. 
R.  Co.,  36  Iowa,  327  (1873);  Bower 
V.  Burlington,  etc.  R.  Co.,  42  Iowa, 
546  (1876). 

In  Indiana,  by  statute,  the  lessee  is 
solely  hable  when  it  operates  the  rail- 
road in  its  own  name.  Pittsburgh, 
etc.  R.  Co.  V.  Bolner,  57  Ind.  572 
(1877);  Pittsburgh,  etc.  R.  Co.  v. 
Hannon,  60  Ind.  417  (1878),  Cin- 
cinnati, etc.  R.  Co.  V.  Bunnell,  61 
Ind.  183  (1878). 

For  additional  statutory  provisions 
prescribing  the  liabihty  of  lessees  of 
railroad  see : 

Arimna;  R.  S.  1901,  par.  864. 

Arkansas:  S.  &  H.  Dig.  1894, 
§§  6188,  6334. 

Georgia:  Code  1895,  §  1863. 

Massachusetts:  Pub.  St.  ch.  112, 
§5. 

Nebraska:  Comp.  Stat.  1901,  § 
4020. 

Ohio:  Anno.  Stat.  (1787-1902), 
§  3305. 

Tennessee:   Code  1896,  §  1539. 

Texas:  Sayles'  Civ.  Stat.  1897 
(Supp.  to  1900),  vol.  ii.  ch.  15a 
(Acts  1899,  p.  73). 

In  Georgia  (Code  1895,  §  2335),  a 
lessee  of  any  railroad  may  be  sued  in 
the  same  jurisdiction  in  which  the 
lessor  might  have  been  sued. 

'  I.    Failure  to  maintain  fences : 


Ditchett  V.  Spuyten  Duyvil,  etc.  R. 
Co.,  67  N.  Y.  425  (1876) ;  Tracy  v. 
Troy,  etc.  R.  Co.,  38  N.  Y.  433  (1868), 
(98  Am.  Dec.  54);  Birchfield  v. 
Northern  Central  R.  Co.,  57  Barb. 
(N.  Y.)  589  (1870) ;  Clement  v.  Can- 
6eld,  28  Vt.  302  (1856);  Cook  v. 
Milwaukee,  etc.  R.  Co.,  36  Wis.  45 
(1874) ;  McCall  v.  Chamberlain,  13  Wis. 
637  (1861);  Clary  v.  Iowa  Midland 
R.  Co.,  37  Iowa,  344  (1873) ;  Down- 
ing V.  Chicago,  etc.  R.  Co.,  43  Iowa, 
96  (1876).  The  habiUty  of  a,  lessee 
is  sometimes  placed  upon  grounds  of 
public  policy.  Thus,  in  lUinois  Cent. 
R.  Co.  V.  Kanouse,  39  111.  272  (1866), 
(89  Am.  Dec.  307)  the  Court  said,  in 
substance,  that  the  defendant  was 
liable  for  using  a  defective  road ;  that 
public  pohcy  required  that  it  should 
be  held  responsible  for  injuries  result- 
ing from  such  use;  that  the  fencing 
law  was  enacted  for  the  pubhc  good 
and  would  be  defeated  if  an  irre- 
sponsible owner  could  lease  an  un- 
fenced  road  to  a  responsible  company 
which  would  not  be  liable  for  injvuies ; 
that  the  company  using  the  road  was 
pro  hoc  vice  the  owner.  See  also 
Toledo,  etc.  R.  Co.  v.  Rumbold,  40 
lU.   (1866). 

In  New  York,  since  1890  (General 
Railroad  Law,  1891  and  1892,  §  32), 
both  lessor  and  lessee  are  liable  for 
want  of  fences.  Prior  to  that  statute 
the  lessee  was  alone  held  liable. 
Thorne  v.  Lehigh  Valley  R.  Co.,  8 
Hun  (N.  Y.),  141    (1895),  (34  N.  Y. 
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Statutes  fixing  the  liability  of  railroad  corporations  for 
damages  by  fire  communicated  by  their  locomotives  also  apply 
to  lessee  corporations.'  In  construing  such  a  Massachusetts 
statute,  Judge  Ames,  in  Davis  v.  Providence,  etc.  R.  Co.,^ 
after  reviewing  cases  holding  the  lessor  responsible,  said: 
"  But  there  is  nothing  in  these  decisions,  or  in  the  reasons 
upon  which  they  appear  to  rest,  that  confines  the  liability  in 
such  a  case  exclusively  to  the  lessor,  or  that  excludes  the  idea 
that  the  party  injured  may  seek  his  remedy  either  of  the  les- 
sor or  the  lessee.  The  case  of  the  defendant  comes  literally 
within  the  terms  of  the  statute.  The  fire  was  communicated 
from  its  engine.  The  damage  was  occasioned  by  its  use  of 
the  road.  .  .  .  All  the  reasons,  assigned  in  the  above  cited 
cases,  for  holding  the  corporation  owning  the  road  liable,  apply 
with  at  least  equal  force  to  the  corporation  using  the  road 
and  actually  doing  the  mischief.  Under  such  circumstances, 
the  route  for  the  time  being  may  be  considered  as  the  route 
of  the  defendant;  and  there  is  no  reason  why  it  should  not 
be  held  responsible  for  the  damage  caused  by  its  use  of  the 
road,  although  the  law  has  given  to  the  injured  party  the  right, 
if  he  sees  fit,  to  seek  his  remedy  against  the  corporation  owning 
the  road." 

Supp.    525).     See    also    ante,    §    216 :  that      proper     cattle     guards     exist 

^*  Lessor     Corporation     cannot     avoid  wherever  its  railroad  enters  or  leaves 

Statutory       Obligations       unless       ex-  improved    or    fenced    lands,    whether 

erupted. "  such  railway  company  owns  the  rail- 

The     Iowa    statute     (Code     1897,  road  or  is  simply  operating  it  under  a 

§2058)    is   as    follows:   "If   the  lease. 

lessee  owning  or  engaged  in  the  opera-  An     Iowa     statute     (Code     1897, 

tion  of  any  railroad  in  the  State  re-  §  2054)  relates  to  cattle  guards  and 

fuses  or  neglects  to  comply  with  any  holds  all  railroad  companies  (includ- 

provision  of  this  chapter  relating  to  ing    lessees)    liable    for    all    damages 

fencing  of  the  tracks,  it  shall  be  guilty  occasioned  by  a.  failure  to  maintain 

of  a  misdemeanor. "     Compare  Liddle  them. 

V.  Keokuk,  etc.  R.  Co.,  23  Iowa  378  '  Pierce   v.   Concord   R.    Corp.,    51 

(1867).  N.   H.   590   (1872)  ;     Da™  v.   Provi- 

II.    Failure     to     maintain     Cattle  dence,    etc.    R.    Co.,    121    Mass.    134 

Guards:  (1876);    Cantlon  v.   Eastern   R.   Co., 

In  Missouri  Pacific  R.  Co.  v.  Mor-  45  Minn.  481  (1891),  (48  N.  W.  Rep. 

row,  32  Kan.  217  (1884),  (4  Pac.  Rep.  22).     See  also  Slossen  v.  Burlington, 

87,   19  Am.  &    Eng.   R.  Cas.  630),  it  etc.  R.  Co.,  60  Iowa,  215  (1882),  (14 

was    held,    under    a    Kansas    statute,  N.  W.  Rep.  244). 

that  it  is  always  the  duty  of  a  railway  ^  na\as  v.  Providence,  etc.  R.  Co., 

company  operating  a  railroad  to  see  121  Mass.  134  (1876). 
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A  lessee  corporation  holding  under  a  long  term  lease  has  been 
held  to  the  "  proprietor  "  of  the  railroad,  within  the  mean- 
ing of  a  New  Hampshire  statute  relating  to  fires,  and  to  be 
liable  for  damages  sustained; '  and  has  been  held  to  be  the  cor- 
poration "  owning  the  tracks,"  within  the  provisions  of  a 
statute  imposing  upon  railroads  whose  tracks  crossed  at  grade, 
the  joint  duty  of  making  repairs  and  of  maintaining  a  lookout 
at  the  crossing.^ 

A  lessee  corporation  is  also  liable  for  injuries  to  travellers 
at  highway  crossings  caused  by  a  failure  to  equip  its  engines 
with  statutory  signals  to  warn  them,  and  must  observe  other 
statutory  provisions  for  the  protection  of  the  lives  and  prop- 
erty of  the  public.^ 

§  231.  Liability  of  Lessee  for  Torts  in  Operation  of  Road  under 
Authorized  or  Unauthorized  Lease.  —  A  railroad  company  opera- 
ting, under  lease,  the  railroad  of  another  corporation,  is  liable  for 
injuries  caused  by  its  negligent  or  improper  operation,  to  the 
same  extent  that  the  lessor  would  have  been  had  it  continued 
to  operate  the  road;  ^  and  its  liability  is  not  affected  by  the 
fact  that  the  lease  may  have  been  unauthorized  and  the  lessor 
also  responsible  for  the  same  acts  or  omissions.^ 

^  Pierce  v.   Concord  R.   Corp.,   51  and  constructed  by  itself,  see  Nichols 

N.  H.  590  (1872).  v.  Boston,  etc.  R.  Co.,  174  Mass.  379 

2  Baltimore,  etc.  R.  Co.  v.  Worker,  (1899),  (54  N.  E.  Rep,  881). 

45  Ohio  St.  577  (1888),  (14  West.  Rep.  <  In  Sprague  v.  Smith,  29  Vt.  425 

172,  16  N.  E.  Rep.  475).  (1857),  (70  Am.  Deo.  426),  Chief  Jus- 

'A    Massachusetts    statute  which  tice  Redfield  said:    "It  is  well  settled 

required  every  railroad  corporation  to  in  practice,  and  by  repeated  decisions, 

carry  a  bell  on  every  engine  passing  that  the  lessees  of  railroads  are  liable 

upon  "their  road,"  etc.,  appUed  to  a  to  the  same  extent  as  the  lessors  would 

railroad  corporation  which  had  taken  have  been,  while  they  continue  to  op- 

a  lease  of  a  railroad  owned  by  another  erate  the  road.               The  party  hav- 

corporation  and  was  running  its  own  ing  independent  control  is,  in  general, 

engines    upon    it    under    such    lease.  liable  for  the  acts  of  those  under  such 

Linfield  v.   Old  Colony  R.  Corp.,   10  control,  whether  in  contract  or  tort." 

Cush.    (Mass.)    562    (1852),    (57   Am.  »  Feital  i>.   Middlesex  R.   Co.,    109 

Dec.   124).  Mass.  405  (1872),  (12  Am.  Rep.  720) 

For  construction   of   a   Massachu-  {per  Colt,  J.) ;    "The  defendants  were 

setts  statute  (Pub.  St.  ch.  112,  §  5),  in   actual  possession  and  use  of  the 

providing  that  a  corporation  lawfully  track    without    objection    from    the 

maintaining  and  operating  a  railroad  owners  or  the  Commonwealth;    they 

laid  out  and  constructed  by  another  assumed    this    responsibility    to    the 

corporation  should  be  subject  to  the  plaintiff  for  a  valuable  consideration; 

same  duties  and  liabilities  as  if  laid  out  and  it  is  wholly  immaterial,  so  far  as 
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The  lessee  is  liable  for  its  own  wrongs  regardless  of  the  lia- 
bility of  others,  and  its  responsibility  is  usually  placed  upon 
this  ground.*  It  may  also  be  placed  upon  the  ground  that,  in 
assuming  the  rights  and  franchises  of  the  lessor  to  operate  the 
road,  the  lessee  assumes  the  correlative  duty  of  operating  it 
properly  and  the  consequent  liability  for  negligent  operation.^ 

The  obligation  of  a  common  carrier  may  be  contractual,  and 
a  lessee  corporation  will  be  responsible  for  any  damage  arising 
from  its  breach  of  contract  of  carriage.^  So,  of  course,  the 
relations  of  the  lessee  corporation  with  its  employees  are  con- 
tractual, and  it  is  liable  to  them  for  any  failure  in  the  fulfil- 
ment  of   its   obligations   as   master.^     The  lessee   corporation 


this  action  is  concerned,  that  the  lease 
was  not  legally  made." 

In  McCluer  v.  Manchester,  etc.  R. 
Co.,  13  Gray  (Mass.),  124  (1859),  (74 
Am.  Dec.  (>24),  it  was  held  that  a  rail- 
road company  could  not  avoid  liability 
for  goods  injured  upon  a  railroad 
leased  by  it  on  the  ground  that  the 
leaye  was  void.  The  Court  said 
(p.  129):  "An  innkeeper  might  as 
well  resist  the  claim  of  a  guest  for 
compensation  for  the  loss  of  his  bag- 
gage, by  suggesting  doubts  as  to  the 
validity  of  his  landlord's  title  to  the 
inn  which  he  hired." 

Where  one  railroad  corporation  has 
acquired,  through  judicial  proceedings, 
the  right  to  cross  at  grade  the  tracks 
of  another  com])an3'-,  a  suit  to  enforce 
the  decree  in  such  proceedings  is,  in 
effect,  to  enjoin  a,  continuing  trespass 
upon  the  right  acquired  therein.  In 
such  a.  suit  the  lessee  of  the  railroad 
whose  tracks  are  crossed,  and  not 
the  lessor,  is  an  indispensable  party. 

Baltimore,  etc.  R.  Co.  v.  Wabash 
R.  Co.,  lU)  Y(_^(].  678  (1002). 

A  lessee  cnniiot  be  held  liable  for 
the  torts  of  the  lessor  committed  be- 
fore the  execution  of  the  lease.  Pitts- 
liurgh,  etc.  R.  Co.  v.  Kain,  35  Ind.  291 
(1S71). 

^  Wabash,  etc.  R.  Co.  v.  Peyton, 
106  111.  534  (188.3),  (46  Am.  Rep.  70.5) ; 
Hall  V.  Brown,  64  N.  H,  495  (1874), 
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Toledo,  etc.  R.  Co.  v.  Rumbold,  40 
111.  143  (1866);  Philadelphia,  etc.  R. 
Co.  V.  Anderson,  94  Pa.  St.  351  (1880), 
(39  Am.  Rep.  787,  6  Am.  &  Eng.  R.  Cas. 
407) ;  St.  Louis,  etc.  R.  Co.  v.  Curl, 
28  Kan.  622  (1882),  (11  Am.  &  Eng. 
R.  Cas.  458). 

2  Sprague  i>.  Smith,  29  Vt.  421 
(1857),  (70  Am.  Dec.  424);  McMillan 
V.  Michigan,  etc.  R.  Co.,  16  Mich.  79 
(1867),  (93  Am.  Dec.  208);  Hal=f  v. 
Minneapolis,  etc.  R.  Co.,  14  Fed.  558 
(1882). 

^  ^^' abash,  etc.  R.  Co.  v.  Peyton, 
106  111.  534  (1883),  (IS  Am.  &  Eng.  R. 
Cas.  1),  (46  Am.  Rep.  705);  -Vrrow- 
smith  V.  Nashville,  etc.  R.  Co.,  57  Fed. 
165(1893);  Philadelphia,  etc.  R.  Co. 
v.  Anderson,  94  Pa.  St.  351  (1880), 
(6  Am.  &  Eng.  R.  Cas.  407,  39  Am. 
Rep.  787). 

In  Mahoney  v.  Atlantic,  etc.  R.  Co., 
63  Me.  G8  (1873),  and  March  v.  Con- 
cord R.  Corp.,  29  N.  H.  1  (1854),  it 
was  held  that  the  remedy  of  a  pas- 
senger injured  is  against  the  company 
with  which  he  contracts. 

*  The  lessee  of  a  continuous  line  of 
railroad  is  liable  to  suit  by  an  em- 
ployee for  an  injury  received  any- 
where on  the  line,  which  may  be 
brought  at  the  general  residence  of 
the  lessee  corporation  whether  within 
or  without  the  limits  of  the  State 
where  the  injury  occurred.     Watson 
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is  also  liable  for  creating  a  nuisance,  as  well  as  for  maintaining 
and  continuing  a  nuisance  created  by  the  lessor.^ 

§  232.  Joint  Liability  of  Lessor  and  Lessee.  — As  a  general 
rule,  in  cases  where,  upon  principles  already  considered,  the 
lessor  corporation  is  responsible  for  the  negligence  of  the  les- 
see, both  corporations  may  be  jointly  sued  and  a  joint  judg- 
ment obtained.^  A  joint  Uability  is  also  sometimes  created 
by  statute.' 

The  lessor  and  lessee  corporations  may  be  jointly  liable 
for  a  nuisance  —  the  former  for  creating,  the  latter  for  con- 


V.  Richmond,  etc.  R.  Co.,  91  Ga.  222 
(1892),    (18   S.    E.    Rep.    306). 

^  Ante^  §  217:  "Lesser  cannot  avoid 
Primary  Obligations  unless  exempted." 

In  Wasmer  v.  Delaware,  etc.  R.  Co., 
80  N.  Y.  216  (1880),  (1  Am.  &  Eng. 
R.  Cas.  125,  36  Am.  Rep.  608), 
where  a  railroad  was  improperly  laid 
upon  and  along  a  street,  the  Court 
said:  "The  defendant  cannot  escape 
liability  for  this  condition  of  the  rail- 
road, because  it  was  simply  the  lessee 
of  the  road.  It  had  the  possession, 
the  use  and  control  of  the  road,  and 
could  not  keep  and  maintain  the  rails 
in  such  a  way  in  the  street  as  to  be 
dangerous  to  travellers  thereon,  and 
yet  escape  responsibility.  He  who 
knowingly  maintains  a  nuisance  is 
just  as  responsible  as  he  who  created 
it." 

See  also  Dickson  v.  Chicago,  etc.  R. 
Co.,  71  Mo.  575  (1880) ;  Western,  etc. 
R.  Co.  V.  Cox,  93  Ga.  561  (1894),  (20 
S.  E.  Rep.  68). 

Compare,  however,  Kearney  v.  New 
Jersey  Central  R.  Co.,  167  Pa.  St.  362 
(1895),  (31  Atl.  Rep.  637),  where  a 
lessee  was  held  not  liable  for  an  over- 
flow caused  by  an  improperly  con- 
structed bridge. 

Compare  also  another  Pennsylvania 
case  where  it  was  held  that  a  lessee, 
taking  possession  of  and  operating  a 
leased  road,  is  responsible  for  dam- 
ages caused  by  a  defective  sewer  under 
the  road. 


Coyle  V.  Pittsburgh,  etc.  R.  Co.,  18 
Pa.  Super.  Ct.  235  (1901). 

Where  the  lessee  of  a  railroad 
makes  a  change  in  a  culvert  built  by 
the  lessor  which  results  in  damage, 
the  lessee  is  Uable  therefor. 

Shores  v.  Southern  R.  Co.,  72  S.  C. 
244  (1905),  (51  S.  E.  Rep.  699). 

See  also  ante,  §  217:  "Lessor 
cannot  avoid  Primary  Obligations 
unless  exempted." 

2  Pennsyhania  Co.  v.  Ellet,  132  111. 
654  (1890),  (24  N.  E.  Rep.  5.59).  In 
this  case  the  plaintiff  recovered  a  joint 
judgment  against  both  defendants  — 
lessor  and  lessee.  Compare,  however, 
Spangler  v.  Atchison,  etc.  R.  Co.,  42 
Fed.  307  (1890),  where  the  Court  said  : 
"It  may  also  be  conceded  that  both  are 
liable.  But  the  action  is  joint  as  well 
as  several.  The  plaintiff  had  the  right 
to  proceed  against  either  one  of  them, 
and  would  be  entitled  in  the  joint 
action  to  take  judgment  against  one, 
and  dismiss  as  to  the  other."  See  also 
Logan  V.  North  Carolina  R.  Co.,  116 
N.  C.  940  (1895),  (21  S.  E.  Rep.  959). 

2  In  Ohio  (Anno.  Stat.  1787-1902, 
§  3305),  it  is  provided  that  lessor  and 
lessee  may  be  jointly  sued  for  negU- 
gence.  This  statute  is  construed  in 
Staltz  V.  Baltimore,  etc.  R.  Co.,  7  Ohio 
N.  P.  129  (1897).  For  construction 
of  an  Iowa  statute,  see  Stephen  v. 
Davenport,  etc.  R.  Co.,  36  Iowa,  327 
(1873) ;  Clary  v.  Iowa  Midland  R.  Co., 
37  Iowa,  344  (1873). 
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tinuing  it.'  A  separate  liability,  as  has  been  shown,  also 
exists. =  So,  where  both  lessor  and  lessee  participate  in  the 
management  of  a  railroad,  they  are  jointly  and  severally  liable 
for  injuries  caused  by  the  negligence  of  employees,  for  the 
employees  are  as  much  the  sei-vants  of  the  one  as  of  the  other.^ 
And  where  a  railroad  is  operated  under  an  unauthorized  lease, 
the  lessee  becomes  the  agent  of  the  lessor  in  such  operation, 
and  the  general  principle  is  applicable  that  the  liabihty  for 
negligence  of  principal  and  agent  may  be  enforced  in  a  suit 
against  either  or  both.*  The  lessor  and  lessee  may  also,  in 
such  a  case,  be  held  jointly  liable,  upon  the  ground  that  they 
are  undertaking  an  unlawful  enterprise  and  are  wrongfully 
usurping  powers. 

This  general  rule  also,  undoubtedly,  applies  in  the  case  of 
an  authorized  lease,  without  an  exemption  clause  in  those 
States  where  an  express  grant  of  immunity  is  necessary  to 
relieve  a  lessor  from  liability  for  the  negligence  of  its  lessee. 
It  should  be  observed,  however,  that  this  apphcation  of  the 
rule  renders  a  railroad  company  which  makes  a  lease,  with 
the  approval  of  the  State,  a  joint  tort  feasor  in  the  operation 
of  a  road  over  which  it  has  no  control.^ 

^  Stickley   v.    Chesapeake,    etc.    R.  agement  of  the  train,  whether  owner 

Co.,  93  Ky.  323  (1892),  (20  S.  W.  Rep.  or  not  of  the  cars,  it  is  responsible  for 

261).  damages  for  wrongs;   and  if  this  be  so, 

In    Railroad    Co.     v.     Hambleton,  it  follows,  necessarily,  that  if,  in  fact, 

40  Ohio   St.   .503   (1SS4),    (14  Am.    &  that  control  be  joint,   and  the  train 

Eng.  R.  Cas.  126),  tfio  Supreme  Court  jointly  under  the  control  of  agents  of 

of  <  )ljio  ^aid :    "  Numerous  cases  are  re-  tlie  two  companies,  then  both  must  be 

ferred  to  by  counsel  for  the  jilaiiitiff  held   responsible.     Two   persons  may 

in  error  involving  the  liability  of  lesser  be  jeint  masters,  and  thereby  subject 

and    Icssef'.     But    most    of    them    are  to  a  joint  liability  for  the  acts  of  serv- 

cases  involving  the  separate  liability  ants    or    eni])lo\'ees;    and    such  joint 

of   lessor    and    lessee.     This    case    in-  liabilit;\'  may  be  converted  into  a  sev- 

voh'es  the  joint  liability  of  lessor  and  eral   liability   by  the   election  of  the 

lessee,    and    this   class    of   liability    is  plaintiff  to  s\ie  only  one,  which  may 

clearly    applicable    to    a    person    who  be  done  in  such  a  case." 
creates   .1    nuisance   jointly  with   him  See  also  Railroad  Co.  v.  Brown,  17 

who  continues  it."  Wall.  (U,  S.)  44.5  (1873).     Also  ante, 

-  Ante,  §  217:    ^' Lessor  cannot  avoid  §  221  :    '' Liability  of  Lessor  for  Negli- 

Primary  Obligations  unless  exempted."  gent     Operation     of     Railroad  —  (D) 

^  In  Nashville,  etc.  R.  Co^  t.  Carroll,  When  it  shares  in  Control." 
e  Ileisk.  (Tenn.)  357  (1871),  the  Court  *  Cooley  on  Torts,  p.  165. 

said:     "The   principle   is,    that   where  "  Even  if  the  lessor  and  lessee  under 

one  has  the  exclusive  control  and  man-  an    authorized    lease    are    joint    tort 
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§  233.  Liability  of  Lessee  for  Debts  of  Lessor.  — A  railroad 
company  taking  under  lease,  in  good  faith,  the  railroad  and 
franchises  of  another  corporation,  assumes,  as  a  general  rule, 
no  responsibility  for  the  unsecured  debts  of  the  latter.  Where, 
however,  the  lease  embraces  the  entire  property  of  ;i  lessor 
corporation  in  debt,  of  the  existence  of  which  indebtedness 
the  lessee  has  notice,  it  may,  upon  the  principle  that  the  prop- 
erty of  a  corporation  constitutes  a  trust  fund  for  the  payment 
of  its  debts,  be  chargeable  as  a  trustee  and  compelled  to  apply 
the  property  so  received  in  payment  of  the  debts  of  the  les- 
sor.^ And  even  without  bad  faith  on  the  part  of  the  lessor 
or  lessee,  where  the  entire  property  of  a  corporation  having 
debts  is  transferred,  under  a  lease  permitting  the  lessee  to 
dispose  of  a  portion  of  the  leased  property  and  apply  the  pro- 
ceeds, not  only  for  the  improvement  of  the  remaining  property 
but  for  its  own  benefit  —  thus  preventing  any  application  for 
the  satisfaction  of  debts  —  and  the  lessee  makes  such  sale 
and  application,  a  court  of  equity  will  decree  the  payment 
of  a  judgment  debt  of  the  lessor  by  the  lessee.^     In  such  a  case 


feasorfi  it  is  certain  that  the  rule  which 
forbids  contribution  among  wrong- 
doers is  inapplicable  in  favor  of  a 
leasee.    * 

1  Mellen  v.  Moline  Iron  Works,  131 
U.S. 352(1889),  (9  Sup.  Ct.  Rep.  7S1); 
Central  R.  Co.  v.  Pettus.  113  U.  S. 
116  (1885),  (5  Sup.  Ct.  Rep.  387). 

2  In  Chicago,  etc.  R.  Co.  v.  Third 
National  Bank,  134  U.  S.  276  (1890), 
(10  Sup.  Ct.  Rep.  550),  affirming  26 
Fed.  820  (1886),  where  a  railroad  com- 
pany, heavily  in  debt,  leased  all  its 
property  to  another  company  for  nine 
hundred  and  ninety-nine  years;  and 
also  executed  a  deed  of  trust  securing 
bonds  to  a  large  amount  which  were 
to  be  sold  for  the  payment  of  existing 
liens  and  for  the  benefit  of  the  lessee^ 
and  the  bonds  were  so  sold  and  applied, 
among  other  things,  for  the  building  of 
a  bridge  for  the  lessee's  benefit,  the 
Supreme  Court  of  the  United  States 
said  (p.  286):  "The  contracting  par- 
ties arranged  not  m.erely  for  the  dis- 
charge of  the  foreclosure  lien,  but  for 


the  completion  of  the  road  for  which 
the  lessor's  franchise  was  granted. 
^The  lessee  not  only  performed  these 
stipulations,  but,  with  moneys  arising 
from  the  sale  of  these  bonds,  built,  for 
its  own  benefit,  a,  bridge  across  the 
Mississippi  River,  connecting  this 
road  with  its  line  in  Iowa,  and  thus 
making  a  continuous  line  of  road  to 
Omaha.  Neglecting  to  pay  the  debts 
of  the  lessor,  it  appropriated  a  large 
amount  of  the  proceeds  of  the  trust 
deed  upon  the  lessor's  property  to  its 
own  benefit,  and  the  improvement 
of  its  own  property.  Here  clearly 
was  a  diversion  of  funds,  which  the 
creditors  of  the  lessor  might  follow 
in  equity.  This  is  only  the  applica- 
tion of  familiar  doctrine.  The  proper- 
ties of  a  corporation  constitute  a  trust 
fund  for  the  payment  of  its  debts; 
and,  when  there  is  a  misappropriation 
of  the  funds  of  a  corporation,  equity, 
on  behalf  of  the  creditors  of  such  cor- 
poration, will  follow  the  funds  so 
diverted." 
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the  lessee  corporation  is  liable,  not  as  lessee,  but  as  a  trustee 
which  has  diverted  funds  due  creditors  to  its  own  use. 

A  lessee  corporation  may,  as  a  part  of  the  consideration  of 
the  lease,  assume  and  agree  to  pay  the  debts  of  the  lessor. 
In  such  a  case,  the  weight  of  authority  supports  the  view  that 
the  lessee  may  be  held  directly  liable  to  creditors  of  the  lessor 
upon  the  assumption  clause.' 


CHAPTER    XXI 


RAILROAD  LEASES  UNDER  RECEIVERSHIP 

§  234.  Receiver  not  Assignee  of  the  Term.  May  not  abrogate  Leases  as  be- 
tween Parties. 

§  235.  Receiver  may  elect  within  Reasonable  Time  to  assume  or  renounce 
Lease. 

§  236.     Obligations  of  Receiver  pending  Election. 

§  237.     Obligations  of  Receiver  after  Election. 

§  238.     Lease  of  Railroad  by  Receiver. 

§  2.34.  Receiver  not  Assignee  of  the  Term.  May  not  abro- 
gate Leases  as  between  Parties.  —  The  appointment  of  a  re- 
ceiver of  the  property  of  a  railroad  company,  by  a  court  of 
equity/  does  not  change  the  title  to  the  property  or  even  the 
right  of  possession.  The  receiver  takes  the  property,  including 
leasehold  interests,  merely  as  a  custodian  for  the  court  from 

>  See    ante,    §    123:     "Liahility    of  of  an  insolvent  with,  substantially,  the 

Purchasing   Corporation   for   Debts   of  powers    of    trustees    in    bankruptcy. 

Vendor  Company."  Such  statutes  are,  however,  generallj' 

For   cases   illustrating   assumption  in.applicable    to    railroad    companies, 

of  debts  of  lessor  by  lessee  C(jrpora-  and  the  receivers  referred  to  in  this  ' 

tion,    see    Mississippi,    etc.    R.    Co.    v.  chapter  are  those  appointed  according 

Southern   R.   .Vss'n,   7   Baxt.    (Tenn.)  to  the  course  of  equity.     See  Quincy, 

.50.3  (1874),  (11  Am.  &  Eng.  R.  Cas.  etc.  R.  Co.  v.  Humphreys,  145  U.  S. 

576);    Pennsylvania  Co.  v.  Erie,  etc.  82  (1892),  (12  Sup.  Ct.  Rep.  787),  and 

R.    Co.,  108  Pa.   St.    621    (1885),    (29  Gaither  v.   Stockbridge,    67   Md.    222 

Am.   &  Eng.    R.   Cas.   549).  (1887),     (9     Atl.     Rep.     632).     Also 

'  In  some  of  the  States,  as  in  New  Booth  v.  Clark,  17  How.  (IT.  S.)  322 

York,  a  certain  class  of  receivers  are,  (1854). 
by  statute,  invested  with  the  estate 
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which  he  derives  his  authority;  he  does  not  become  an  assig- 
nee of  the  unexpired  term  of  the  leasehold  estate.'  As  said 
by  the  Supreme  Court  of  Maryland,^  in  language  approved  by 
the  Supreme  Court  of  the  United  States:'  "  If  the  order  of 
the  court,  under  which  the  receiver  acts,  embraces  the  lease- 
hold estate,  it  becomes  his  duty,  of  course,  to  take  possession 
of  it.  But  he  does  not,  by  taking  such  possession,  become 
the  assignee  of  the  term,  in  any  proper  sense  of  the  word.  He 
holds  that  as  he  would  hold  any  other  personal  property  in- 
volved, —  for  and  as  the  hand  of  the  court,  and  not  as  assignee 
of  the  term." 

The  intervention  of  a  court  of  equity  for  the  preservation 
of  property  involved  in  litigation  by  putting  it  into  the  hands 
of  a  receiver  —  a  ministerial  officer  —  not  only  makes  no 
change  in  the  title  but  alters  no  lien  or  contract.     A  contract 


'  Quinoy,  etc.  R.  Co.  v.  Humphreys, 
145  U.  S.  82  (1892),  (12  Sup.  Ct.  Rep. 
787),  affirming  sub  nom.  Central  Trust 
Co.  V.  Wabash,  etc.  R.  Co.,  34  Fed.  259 
(1888) ;  Union  Bank  of  Chicago  v. 
Kansas  Gty  Bank,  136  U.  S.  223 
(1890),  (10  Sup.  Ct.  Rep.  1013); 
Central  Trust  Co.  v.  Continental  Trust 
Co.,  86  Fed.  517  (1898);  Empire  Dis- 
tilling Co.  V.  McNulta,  77  Fed.  700 
(1897),  affirmed  mib  nom.  Dennehy  v. 
McNulta,  86  Fed.  825  (1898),  (41  L. 
R.  A.  609) ;  Carswell  v.  Farmers  Loan, 
etc.  Co.,  74  Fed.  88  (1896) ;  Ames  v. 
Union  Pacific  R.  Co.,  60  Fed.  966 
(1894) ;  New  York,  etc.  R.  Co.  v.  New 
York,  etc.  R.  Co.,  58  Fed.  268,  280 
(1893);  Park  o.  New  York,  etc.  R. 
Co.,  57  Fed.  799  (1893);  BeU  v. 
American  Protective  League,  163 
Mass.  558  (1895),  (40  N.  E. 
Rep.  857,  47  Am.  St.  Rep.  481); 
Gaither  «.  Stockbridge,  67  Md.  222 
(1887),  (9  Atl.  Rep.  632).  Com- 
pare, however,  United  States  Trust 
Co.  V.  Wabash  Western  R.  Co.,  150 
U.  S.  287  (1893),  (14  Sup.  Ct.  Rep.  86), 
where  Mr.  Justice  Brown  apparently 
overlooks  the  language  of  Mr.  Chief 
Justice  Fuller  in  Quincy,  etc.  R.  Co.  v. 
Humphreys,    supra,    and   considers   a 


receiver  as  standing  in  the  same  posi- 
tion as  an  assignee.  In  Brown  v, 
Toledo,  etc.  R.  Co.,  35  Fed.  444  (1888), 
Judge  Gresham,  in  view  of  the  nature 
of  the  proceedings,  treated  the  receiver 
as  an  assignee  of  the  term,  but  that 
decision  has  been  criticised  in  later 
cases.  New  York,  etc.  R.  Co.  v.  New 
York,  etc.  R.  Co.,  58  Fed.  268  (1893). 
Compare  also  Commonwealth  v.  Frank- 
fort Ins.  Co.,  115  Mass.  278  (1874); 
Frank  v.  New  York,  etc.  R.  Co.,  122 
N.  Y.  197  (1890),  (25  N.  E.  Rep. 
232). 

A  claim  for  unpaid  rentals  due  a 
lessor  corporation  before  the  appoint- 
ment of  a  receiver  for  the  lessee  cor- 
poration cannot  be  established  as  an 
equitable  lien  upon  a  fund  in  the 
hands  of  the  receiver  arising  from  the 
operation  of  the  road  during  the  re- 
ceivership —  no  part  of  the  rental 
withheld  by  the  lessee  having  been 
received  by  the  receiver. 

Cox.  V.  Terre  Haute,  etc.  R.  Co., 
133  Fed.  371  (1904). 

2  Gaither  v.  Stockbridge,  67  Md. 
224  (1887),  (9  Atl.  Rep.  632). 

^  Quincy,  etc.  R.  Co.  v.  Humphreys, 
145  U.  S.  98  (1892),  (12  Sup.  Ct.  Rep. 
787). 
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of  lease  is  not  affected  by  the  appointment  of  a  receiver,  nor 
is  the  right  of  the  lessor  corporation  to  insist  upon  perform- 
ance or  forfeiture  in  any  way  impaired.  The  lease  remains 
in  full  force  until  terminated  by  the  parties,  and  the  receiver 
has  no  power  to  abrogate  it  as  between  them.  "  It  is  not  in 
the  power  of  such  receivers  to  annul  or  abrogate  such  a  lease 
as  between  the  lessor  and  lessee  company."  '■ 

§  235.  Receiver  may  elect  within  Reasonable  Time  to  assume 
or  renounce  Lease.  —  When  a  receiver  of  a  railroad  company, 
having  leased  lines,  is  appointed,  it  is  necessary,  in  order  to 
keep  the  entire  sy.stem  a  going  concern,  that  he  should  take 
possession  of  and  operate  the  leased  roads,  as  well  as  the  other 
roads  of  the  system.  The  public  duties  of  the  corporations  — 
lessor  and  lessee — must  be  performed;  their  obligations,  to 
the  government  in  carrying  the  mails,  to  the  public  as  common 
carriers,  must  be  fulfilled  without  interruption,  and  this  result 
can  only  be  obtained  by  putting  the  receiver  into  temporary 
possession  of  the  leasehold  interests.  The  mere  act  of  taking 
possession,  however,  does  not  constitute  an  adoption  of  the 
lease  by  the  receiver  nor  render  him  liable  upon  its  covenants, 
and  he  is  entitled  to  a  reasonable  time  —  a  breathing  spell  — 
to  determine  whether  he .  will  assume  or  renounce  the  lease.^ 

'  New   York,    etc.    R.    Co.    o.    New  lease,    pending    receivership,    witliout 

York,  etc.  R.  Co.,  58  I'Y'd.  280  (lS;i3),  the  consent  of  the  court.     In  deter- 

per  Lurtoii,  J.      In  Park  v.  New  York,  mining  the  matter,  the  court  will  take 

etc.  R.  Co.,  57  Fed.  802  (1893),  Judge  into  consideration  the  situation  of  the 

Lacombe  said:     "The  right  to  insist  parties  at  the  time  the  receiver  is  ap- 

upon  the  execution  of  this  contract  ac-  pointed.     Day  v.   Postal  Tel.  Co.,  66 

cording  to  its  terms  —  the  right  to  re-  Md.  354  (1886),  (7  Atl.  Rep.  608) 

fuse  further  use  and  possession  of  that  ^  .V  receiver,  appointed  by  order  of 

property  to  any  one  who  will  not  or  a,  court  of  cquit\',  is  obliged  to  take 

cannot  make  such  payments  —  is  in  possession  of  a  leasehold  estate,  if  it  be 

no  way  impaired  hy  the  fact  that  the  included  within  the  order  of  the  court ; 

court  has  taken  po.ssession  of  all  the  but  he  does  not,  thereby,  become  the 

property  owned  and  held  by  the  Krie  assignee  of  the  term  or  liable  for  the 

Company,  to  administer  the  same  for  rent,   but  holds  the  property  as  the 

the  interests  of  all  concerned,  and  has  hand  of  the  court  and  is  entitled  to  a 

placed    its    officers,    the   receivers,    as  reasonable  tinxe  to  ascertain  its  value, 

custodians   and   caretakers,    not   only  before  he  can  be  held  to  have  accepted 

to  preser\^e  the  same,  but  also  to  main-  it  as  lessee.     Quincy,   etc.   R.   Co.   v. 

tain  it  as  a  going  concern  pending  the  Humphreys,  145  U.  S.  82  (1892),  (12 

final  adjustment."  Sup.    Ct.    Rep.    787).     In   so   holding 

A   receiver   cannot,   by   agreement  Mr.  Chief  Justice  Fuller  said  (p.  101) : 

with  the  lessor  company,  abrogate  a  "The  court  did  not  bind  itself  or  its 
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As  said  by  Judge  Lurton  in  Carswell  v.  Farmers  Loan,  etc. 
Co.: '  "  A  receiver  may  take  and  retain  possession  of  leasehold 
interests  for  such  reasonable  time  as  will  enable  him  to  intelli- 
gently elect  whether  the  interest  of  his  trust  will  be  best  sub- 
served by  adopting  the  lease,  and  making  it  his  own,  or  by 
returning  the  property  to  the  lessor." 

What  constitutes  a  reasonable  time,  within  which  a  receiver 
must  elect,  depends  to  such  an  extent  upon  the  facts  and  cir- 
cumstances appearing  in  any  particular  case,  that  no  general 
rule  can  be  laid  down  for  determining  it.^ 


receivers  eo  instanti  by  the  mere  act 
of  taking  possession.  Reasonable 
time  had  necessarily  to  be  taken  to 
ascertain  the  situation  of  affairs.  The 
Quincy  Company,  as  a  quasi-pahlic 
corporation  operating  a  public  high- 
way, was  under  a  public  duty  to  keep 
up  and  maintain  its  railroad  as  a  going 
concern,  as  was  the  Wabash  Company 
under  the  contract  between  them, 
but  the  latter  had  become  unable  to 
perform  the  public  service  for  which 
it  had  been  endowed  with  its  faculties 
and  franchises,  and  wliich  it  had  as- 
sumed to  discharge  as  between  it  and 
the  other  company.  Its  operation 
could  only  be  continued  unc],er  the  re- 
ceivers, whose  action  in  that  respect 
cannot  be  adjudged  to  have  been  dic- 
tated by  the  idea  of  keeping  the  prop- 
erty in  order  to  sell  it,  or  using  it  to 
the  advantage  of  the  creditors,  or 
doing  otherwise  than  'abstain  from 
trying  to  get  rid  of  the  property.'" 

See  also  United  States  Trust  Co.  v. 
Wabash  Western  R.  Co.,  150  XJ.  S.  287 
(1893),  (14  Sup.  Ct.  Rep.  86);  Seney 
V.  Wabash  Western  R.  Co.,  ISO  U.  S. 
310  (1893),  (14  Sup.  Ct.  Rep.  94);  St. 
Joseph,  etc.  R.  Co.  v.  Humphreys,  14.5 
U.  S.  105  (1892),  (12  Sup.  Ct.  Rep. 
795) ;  Sunflower  Oil  Co.  v.  Wilson,  142 
U.  S.  313  (1892),  (12  Sup.  Ct.  Rep. 
235)  ;  Central  Trust  Co.  v.  Continental 
Trust  Co.,  86  Fed.  517  (1898);  Mer- 
cantile Trust  Co.  V.  Farmers  Loan, 
etc.  Co.,  81  Fed.  254  (1897);  Empire 
Distilling   Co.    v.    McNulta,    77    Fed. 


700  (1897) ;  Carswell  v.  Farmers  Loan, 
etc.  Co.,  74  Fed.  88  (1896);  Ames 
V.  Union  Pacific  R.  Co.,  60  Fed.  966 
(1894) ;  Farmers  Loan,  etc.  Co.  v. 
Northern  Pacific  R.  Co.,  58  Fed.  257 
(1893) ;  New  York,  etc.  R.  Co.  v.  New 
York,  etc.  R.  Co.,  58  Fed.  268  (1893); 
Park  V.  New  York,  etc.  R.  Co.,  57  Fed. 
799  (1893);  Bell  v.  American  Protec- 
tive League,  163  Mass.  558  (1895),  (40 
N.  E.  Rep.  857,  47  Am.  St.  Rep.  481). 

An  agreement  that  the  receipt  of 
less  than  full  rental  for  leased  property 
shall  be  without  prejudice  to  a  claim 
for  the  balance,  or  the  lessor's  right 
to  forfeit  the  lease,  makes  tlie  receiver 
hold  under  the  agreement,  and  not 
under  the  lease,  so  that  his  continued 
possession  does  not  amount  to  an 
adoption  of  the  lease.  Thomas  v. 
Cincinnati,  etc.  R.  Co.,  77  Fed.  667 
(1896). 

^  Carswell  v.  Farmers  Loan,  etc. 
Co.,  74  Fed.  91  (1896). 

2  Receivers  of  a  lessee  railroad  com- 
pany are  not  bound,  merely  by  their 
appointnient,  to  assume  all  its  leases; 
but  they  have  a  reasonable  time  in 
which  to  determine  whether  the}'  will 
assume  or  renounce  them.  And 
where  numerous  contracts  are  to  be 
examined,  a  delay  of  65  days  before 
renouncing  a  lease  is  not  unreasonable. 
Ames  V.  Union  Pacific  R.  Co.,  60  Fed. 
966  (1894). 

In  Quinc3%  etc.  R.  Co.  v.  Hum- 
phreys, 145  U.  S.  82  (1892),  (12  Sup. 
Ct.  Rep.  787),  one  month  was  said  to  be 
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It  is  not  necessary  in  order  to  charge  the  receiver  that  he 
should  have  formally  elected  to  assume  the  lease.  His  pos- 
session of  the  leased  property  might  be  continued  for  such  a 
period  and  under  such  circumstances  as  would,  in  law,  be 
equivalent  to  an  election.^  Thus,  receivers  of  a  leased  rail- 
road, who  for  a  long  time  continued  to  operate  the  leased 
line,  and  issued  receivers'  certificates  to  raise  money  for  pay- 
ing taxes  thereon  according  to  the  provisions  of  the  lease,  were 
held  to  have  adopted  the  lease,  and  to  be  liable  to  repay  to 
the  lessor  taxes  on  the  leased  line  which  it  had  been  compelled 
to  pay  by  the  judgment  of  a  competent  court.^  Where  the 
question  of  the  renunciation  or  adoption  of  a  lease  has  been 
by  a  receiver  submitted  to  and  determined,  after  due  considera- 
tion, by  the  court  appointing  him,  its  decision,  being  upon  a 
question  of  business  policy  and  not  of  law,  and  administrative 
rather  than  judicial  in  its  nature,  will  not  be  disturbed  by  an 
appellate  court,  unless  it  appears  that  the  discretion  of  the 
lower  court  has  been  abused.' 

If  the  receiver  elect  to  adopt  a  lease,  he  becomes  vested 
with  the  title  to  the  leasehold  interest,  and  a  privity  of  estate 
is  thereby  created  between  the  lessor  and  the  receiver  by  which 
the  latter  becomes  liable  upon  the  covenant  to  pay  rent.^ 

§  2.36.  Obligations  of  Receiver  pending  Election.  —  As  al- 
ready shown,  the  appointment  of    a    receiver  of   a  lessee  cor- 

a  reasonable  time  in  which  to  make  an  cantile      Trust     Co.,    88      Fed.      140 

election  to  accept  or  surrender  a  lease.  (1898). 

In  St.   Joseph,   etc.    R.   Co.   v.   Hum-  '  Mercantile  Trust  Co.  v.  Farmers 

phroya,  145  U.  y.  105  (1892),  (12  Sup.  Loan,  etc.  Co.,  81  Fed.  254  (1897). 

Ct.    Rep.    787),    under  somewhat   ex-  Disputed   questions  of   fact   as   to 

traordinarj-    circumstances,    a    period  whether  a  receiver  has  renounced  or 

of  nine  months  was  held  not  to  be  an  assumed  a  lease  must  be  determ.ined 

unreasonable  time.     In  Park  v.  New  by  action  and  not  by  mere  petition 

York,  etc.  R.  Co.,  57  Fed.  799  (3.S93),  in  the  receivership  cause, 

two   weeks   was   said   not   to   be   un-  People  v.  Erie  R.  Co.,  54  How.  Pr. 

reasonable.     A  period  of  ten  months,  59     (1877).     See     also    Woodruff    v. 

during  all  of  which  time  negotiations  Erie  R.  Co.,  93  N.  Y.  609  (1883). 

were  being  carried  on  for  a  reduction  A  receiver  will  not  be  ordered  to 

of  the  rental,  was  held  in  Carswell  v.  assume    a   lease   merely   because   the 

Farmers  Loan,   etc.   Co.,    74   Fed.   88  company    he    represents    is    solvent. 

(1896),  to  be  a  reasonable  time.  Empire    Distilling    Co.    v.    McNulta, 

>  Empire  Distilling  Co.  v.  McNulta,  77  Fed.  700  (1897). 

77  Fed.  700  (1897),  and  cases  cited.  ■>  Mercantile  Trust  Co.  v.   Farmers 

'United  States  Trust  Co.  v.  Mer-  Loan,  etc.  Co.,  81  Fed.  254  (1897). 
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poration  does  not  work  an  assignment  of  the  lease  or  render 
him  liable  upon  the  covenants  therein.  While  the  receiver 
may  operate  the  leased  railroad  for  a  reasonable  time  in  order 
to  determine  whether  he  will  adopt  the  lease,  he  does  not,  as  a 
general  rule,  thereby  become  liable  for  the  stipulated  rent  for 
such  period,  in  case  he  finds  the  road  unprofitable,  and,  with 
the  approval  of  the  court,  surrenders  it  to  its  owner/     He 


^  In  Quincy,  etc.  R.  Co.  v.  Hum- 
phreys, 145  IT.  S.  98  (1892),  (12  Sup. 
Ct.  Rep.  787),  Mr.  Chief  Justice  Fuller 
said :  "But  appellants  insist  that, 
without  regard  to  privity  of  estate 
or  privity  of  contract,  receivers  in 
chancery  are  liable,  not  for  a  reason- 
able rental  value  during  the  occu- 
pancy of  leased  property  committed 
to  their  charge  by  order  of  court, 
but  for  rental  according  to  the  cov- 
enants of  the  leases  whenever  there 
are  unequivocal  acts  of  use  and  con- 
trol of  such  property ;  and  that  they 
thus  adopt  the  leases  and  become 
bound  by  their  terms  so  long  as  such 
use  and  control  continue.  . 
Clearly,  this  was  no  case  of  the  em- 
ployment of  the  property  of  another 
for  one's  own  benefit.  Within  a, 
month,  the  receivers  applied  to  the 
court  for  instructions,  distinctly  set- 
ting forth  that  there  was  no  income 
wherewith  to  pay  the  rental  in  ques- 
tion, and  the  order  of  court,  entered 
at  once,  proceeded  under  the  theory 
that  they  were  not  to  be  bound  by 
the  rental  prescribed.  .  .  .  We  do 
not  discover  any  equitable  ground 
upon  which  appellants  are  entitled 
to  a  preference  in  the  distribution 
of  the  proceeds  of  the  sale  of  the 
mortgaged  property.  The  cost  of 
the  maintenance  of  the  Quincy  road 
by  the  receivers  exceeded  its  total 
earnings ;  and  the  net  earnings  of 
the  whole  AVabash  system,  before  the 
Quincy  Company  retook  its  road,  did 
not  amount  to  one  quarter  of  the 
amount  of  preferred  debt  existing 
when  the  receivers  were  appointed. 
The   property  was  surrendered  to  it 


freed  from  any  charge  for  that  debt, 
to  the  payment  of  which  it  con- 
tributed nothing." 

An  order  directing  receivers  to 
keep  divisional  accounts,  and  to  pay 
rental  on  leased  lines  only  to  the 
extent  of  any  surplus  earned  by  them, 
is  notice  to  such  lines  that  they  must 
not  expect  payment  of  rentals  unless 
there  is  a  surplus ;  and  if  they  do 
not  then  inter\'ene  to  regain  possession 
of  the  property,  they  have  no  claim 
on  the  receivers  in  the  event  that 
there  is  no  surplus.  United  States 
Trust  Co.  V.  Wabash  Western  R.  Co., 
150  U.  S.  287  (1893),  (14  Sup.  Ct. 
Rep.  86)  ;  Seney  v.  Wabash  Western 
R.  Co.,  150  U.  S.  310  (1893),  (14  Sup. 
Ct.  Rep.  94). 

Receivers  have,  as  a  general  rule, 
a.  reasonable  time  in  which  to  deter- 
mine whether  they  will  adopt  the 
lease,  or  will  merely  pay  to  the  lessor 
the  net  earnings  of  its  road,  subject, 
always,  to  the  lessor's  right  to  re- 
enter for  condition  broken.  Farmers 
Loan,  etc.  Co.  v.  Northern  Pacific 
R.  Co.,  58  Fed.  257  (1893). 

The  expenses  and  deficits  incurred 
by  receivers  in  operating  a.  railroad 
under  a,  lease  which  it  was  their 
duty  to  renounce  are  chargeable  to 
the  leased  road,  and  not  to  the  re- 
ceivers, where  they  have  not  assumed 
the  lease.  Mercantile  Trust  Co.  v. 
Farmers  Loan,  etc.  Co.,  81  Fed.  254 
(1897). 

A  lessor  corporation  has  no  pre- 
ferred claim  for  rentals  accruing 
during  receivership  where  it  did  not 
demand  either  possession,  or  con- 
firmation of  lease  by  receiver.     New 
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must,  however,  deal  fairly  with  the  lessor  and  is  bound  to  turn 
over  the  net  earnings  of  the  road,  if  less  than  the  stipulated 
rent,  to  the  lessor,  and  to  pay  a  reasonable  rental  for  leased 
property,   in  itself   non-producing.^     This  is  equitable.      The 


York,  etc.  R.  Co.  v.  New  York,  etc. 
R.  Co.,  58  Fed.  268  (1893). 

See  also  as  sustaining  general 
principle  statetl  in  text :  St.  Joseph, 
'etc.  R.  Co.  V.  Humphreys,  145  U.  8. 
105  (1892),  (12  Sup.  Ct.  Rep.  987); 
Milwaukee,  etc.  R.  Co.  v.  Brooks,  etc. 
Works,  121  U.  S.  430  (l.S.sTi,  (7  Sup. 
Ct.  Rep.  1094)  ;  Park  v.  New  York, 
etc.  R.  Co.,  57  Fed.  799  (1893)  ; 
Anies  V.  Union  Pacific  R.  Co.,  60 
Fed.  966  (1S94);  Bell  v.  American 
Protective  League,  163  Mass.  558 
(1.S'.151,  (40  N.  E.  Rep.  857,  47  Am. 
St.  Rep.  481). 

Contra,  however.  Woodruff  v.  Erie 
R.  Co.,  93  N.  Y.  609  (1883),  where  the 
New  York  Court  of  Appeals  held  that 
£L  receiver  could  not  take  possession 
of  a  lea.sed  railroad  and  enjoy  its 
use  and  occupation,  \\-ithout  incurring 
liability  for  the  rent  reserved. 

And  in  Frank  v.  Now  York,  etc. 
R.  Co.,  122  N.  Y.  197  (189(1),  (25 
X.  E.  Rep.  232)  it  was  again  held 
that  the  principles  go\'erning  the 
liability  of  an  assignee  of  a  lease 
apply  in  the  case  of  n.  receiver  of 
the  property  of  tlic  lessee,  and  that 
he  is  cliargeable  with  the  payment 
of  the  rent  reser\'('d  for  such  time 
as  he  occupies  the  leased    property. 

See  also  Mercantile,  etc.  Co.  v. 
Southern,  etc.  R.  Co.,  113  Ala.  .543 
(1897),  (21  So.  Rep.  373) ;  Brown  v. 
Toledo,  etc.  R.  Co.,  35  Fed.  444 
(1888). 

^  See  cases  cited  in  preceding  note. 
Also  Carswell  i'.  Farmers  Loan,  etc. 
Co.,  74  Fed.  88  (1896),  where  a 
receiver  of  .l  railroad  retained  pos- 
session of  leased  depot  property  for 
ten  months,  with  the  assent  of  the 
depot  company,  negotiations  being  all 
the  time  in  progress  to  fix  a  reason- 
able rent.     At  the  end  of  this  time, 
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a  receiver  of  the  depot  company  was 
appointed.  It  was  held  that  the  rail- 
way receiver  had  not  elected  to  adopt 
the  lease,  and  was  liable  only  for  a 
reasonable  rent  of  the  depot,  not 
for  the  stipulated  rental. 

And  see  Savannah,  etc,  R.  Co.  v. 
Jacksonville,  etc.  R.  Co.,  79  Fed  35 
(1897). 

Where  a  mortgage  trustee  notified 
the  lessor  upon  taking  possession 
that  he  repudiated  the  lease  but 
would  pay  fair  compensation  the 
court  upheld  the  notice.  Milwaukee, 
etc.  R.  Co.  V.  Brooks,  etc .  Works, 
121  U.  S.  430  (1SS7),  (7  Sup.  Ct. 
Rep.  1094). 

A  lessee  railroad  com.pany  became 
insolvent  and  a  receiver  was  ap- 
pointed who  took  possession  of  the 
leased  road.  Thereafter,  and  during 
almost  the  entire  period  of  the  re- 
ceivership, the  lease  was  practically 
abrogated  and  while  the  leased  road 
was  operateel  by  the  receiver  in  con- 
nection with  the  insolvent  road  it 
was  for  its  own  benefit.  Upon  the 
sale  of  the  insolvent  road  a  settle- 
ment was  made  with  the  lessor  and 
a  fund  was  set  apart  as  a  result  of 
the  operation  of  the  leased  road. 
Stockholders  of  the  lessor  corpora- 
tion who  were  entitled  under  the 
lease  to  the  rental  by  way  of  divi- 
dends brought  suit  for  "back  rent- 
als'' and  it  was  held  that  the}'"  were 
only  entitled  to  dividends  out  of  such 
fund  for  the  time  during  which  the 
road  was  operated  before  the  abro- 
gation of  the  lease,  and  not  to  the 
balance  which,  under  the  settlement, 
went  directly  to  the  lessor  corpora- 
tion and  not  as  a  dividend  to  its 
stockholders. 

Farrar  v.  South  Western  R.  Co., 
116  Ga.  337  (1902),  (42  S.  E.  Rep.  527). 
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receiver  operates  the  leased  road  subject  to  the  right  of  the 
lessor  to  re-enter  for  condition  broken  and  to  insist  upon  an 
immediate  adoption  of  the  lease  or  surrender  of  the  road. 
If  the  lessor  fail  to  assert  his  right,  it  may  fairly  be  presumed 
that  the  trial  of  the  road  by  the  receiver  is  of  as  much  impor- 
tance to  him  as  to  the  receiver,  and  there  is  no  reason  why  the 
receiver  should  hazard  the  corpus  of  his  estate  by  the  experi- 
ment. 

Where,  however,  the  lessor,  immediately  upon  the  appoint- 
ment of  the  receiver,  demands  of  the  receiver  and  of  the  court, 
either  an  assumption  of  the  lease  or  a  surrender  of  the  road, 
and  the  decision  is  long  delayed  that  the  receiver  may  deter- 
mine which  policy  is  expedient,  he  must  pay  the  stipulated 
rent  for  the  time  he  has  had  possession,  in  case  he  elects  to 
surrender  the  road.^  So,  where  a  receiver  operates  a  leased 
road  and  keeps  no  separate  accounts  showing  the  net  earnings 
of  the  road,  he  must  pay  the  rent  stipulated  for  the  time  of 
his  possession  although  he  renounces  the  lease. ^  In  such 
cases,  equity  establishes  exceptions  to  the  general  rule. 

§  237.  Obligations  of  Receiver  after  Election.  —  When,  after 
due  investigation,  a  receiver  elects,  and  the  court,  after  con- 
sideration, determines  to  surrender  a  leasehold  interest  to  its 
owner  and  such  surrender  is  made  and  compensation  for  the 
use  pending  election  is  paid  according  to  the  principles  just 
indicated  the  connection  of  the  receiver  with  the  leased  prop- 

'  In    Fanners    Loan,    etc.    Co.    v.  them:    'While  we  take  and  withhold 

Northern  Pacific  R.  Co.,  58  Fed.  265  that  possession  until  it  shall  be  satis- 

(1893),     Judge     Jenkins    said:      "So  factorily    determined    whether    it    is 

that  here  the  lessors  have  been  con-  profitable  or  not  to  operate  the  road, 

tinuously    knocking    at    the    door    of  you,  the  lessee,  shall  not  have  your 

the    court,    demanding    possession   of  rental    pending    that    determination 

the  demised  premises,  and  possession  according  to  the  stipulations  of  the 

has  been  withheld  from  them  against  lease    under    which    possession    was 

their  consent,  and  against  their  pro-  taken.'" 

test.      It  appears  to  the  court  that,  '  Central,  etc.  Co.  v.  Farmers  Loan, 

under    such   circumstances,   it   would  etc.  Co.,  79  Fed.  158  (1897). 
be  inequitable  to  say  that  the  court  Where  a  receiver   operates  leased 

or   its   receivers   should   hold   posses-  lines  for  a  year,  and  uses  the  earnings 

sion  of  the  demised  premises,  refusing  to  pay  interest,  the  court  will  order 

to   pay  rent  accruing  before  the  re-  him,  to  that  extent,  to  pay  taxes  on 

ceivership,    taking    from    the    lessor  the  road  as  required  by  the  terms  of 

their    estate    without    their    consent,  the  lease.     Clyde   v.   Richmond,   etc. 

express    or    implied,    and    saying    to  R.  Co.,  63  Fed.  21  (1894). 
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erty  terminates;  but  when  the  receiver,  with  the  approval  of 
the  court,  decides  not  to  surrender  the  lease  and  so  notifies 
the  lessor  and  continues  in  possession  of  the  leased  property, 
such  acts  constitute  an  adoption  of  the  lease  and  carry  with  it 
an  obligation  to  fulfil  the  covenants  of  the  lease  and  to  pay 
the  rental  stipulated.^  Thus,  where  a  receiver  adopts  a  lease 
containing  provisions  for  the  purchase  of  the  property  leased, 
he  is  bound  by  the  instrument.^ 

\Mien  a  receiver  is  operating  a  railroad  system  consisting 
of  many  leased  lines,  the  leases  of  which  have  been  adopted, 
the  accounts  of  each  line  should  be  kept  separately,  and  the 
outlay  of  each  reduced,  if  possible,  until  it  pays  operating 
expenses;  but  if  the  receiver  is  unable  to  do  so,  receiver's  cer- 
tificates on  the  whole  system  may  be  issued  to  make  up  the 
deficiency.^  So,  where  a  receiver  has  been  unable  to  obtain 
money  for  the  payment  of  rentals,  the  court  on  final  decree 
may  properly  declare  the  unpaid  rentals  a  first  lien  on  the 
property  and  direct  that  the  same,  with  interest,  be  paid  out 
of  the  proceeds  of  the  sale  as  a  preferential  hen.' 


'  Central  Trust  Co.  v.  Continental 
Trust  Co.,  86  Fed.  517  (1898). 

See  also  Easton  v.  Houston,  etc.  R. 
Co.,  38  Fed.  784  (1889)  ;  Mercantile, 
etc.  Co.  V.  Southern,  etc.  Co.,  113  Ala. 
543  (1897),  (21  So.  Rep.  373).  Spen- 
cer V.  AA'orld's  Columbian  Exposition, 
163  111.  117  (1896),  (45  N.  E.  Rep. 
250). 

AA'here  a  lessee  corporation  agreed 
to  pay,  as  a  part  of  the  rental,  the 
interest  on  certain  bonds,  the  holders 
of  such  bonds,  on  the  appointment 
of  a  receiver  by  n  federal  court  for 
such  corporation,  were  permitted  to 
come  in  and  directly  as.sert  their 
claims  for  interest  against  the  fund 
in  the  hands  of  the  court  for  the 
payment  of  rentals,  notwithstanding 
the  appointment  of  a  receiver  for 
the  lessor  corporation,  with  power 
to  collect  the  rentals.  Mercantile 
Trust  Co.  V.  Baltimore,  etc.  R.  Co., 
94  Fed.  722  (1,S09). 

See  also  Grand  Trunk  R.  Co.  v. 
Central  Vermont  R.  Co.,  78  Fed.  690 
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(1897),  affirmed  sub  nom.  Bank  v. 
Smith,  86  Fed.  398  (1898). 

As  to  submission  of  amount  of  in- 
creased rental  due  to  improvements 
to  arbitration  see  Farmers  Loan,  etc. 
Co.  V.  Chicago,  etc.  R.  Co.,  18  Fed. 
484  (1883),  affirmed  sub  nom.  Peoria, 
etc.  R.  Co.  V.  Chicago,  etc.  R.  Co., 
127  U.  S.  200  (1888),  (8  Sup.  a. 
Rep.  1125). 

^  Mercantile  Trust  Co.  v.  Atlantic, 
etc.  R.  Co.,  S(i  Fed.  18  (1897). 

^  Central  Trust  Co.  v.  Wabash,  etc. 
R.  Co.,  23  Fe<l.  863  (1885).  See  also 
Miltenberger  v.  Logansport  R.  Co., 
166  U.  S.  286  (1882),  (10  Sup.  Ct. 
Rep.  140). 

■*  Central  Trust  Co.  v.  Continental 
Trust  Co.,  86  Fed.  517  (1898). 

Where  a  railroad  lease  is  declared 
void  the  lessor  has  no  right  to  a  quan- 
tum meruit  against  funds  in  hands  of 
receiver,  the  operation  of  the  leased 
road  having  been  a  source  of  loss. 
St.  Louis,  etc.  R.  Co.  v.  Cleveland,  etc. 
R.  Co.,  125  U.  S.  658  (1888),  (8  Sup. 
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Where,  however,  the  court  in  authorizing  a  receiver  to  oper- 
ate a  leased  Hne  provides  that  the  rent  shall  be  paid  only  after 
certain  prior  payments  have  been  made,  the  lessor  cannot 
claim  payment  from  the  receiver  absolutely.'  The  lessor 
may  re-take  its  road  if  dissatisfied  with  the  provisions  of  the 
order,  but  its  only  demand  against  the  receiver  is  in  accord- 
ance with  the  order. 

Where  a  receiver  makes  a  valid  contract  for  repairs  on  leased 
rolling  stock,  he  is  liable  thereon  as  receiver,  although  it  is 
subsequently  turned  over  to  another  receiver.^ 

§  238.  Lease  of  Railroad  by  Receiver.  — As  a  railroad  cor- 
poration cannot,  itself,  lease  its  railroad  and  franchises,  with- 
out legislative  authority,  a  receiver  who  temporarily  assumes 
its  functions  does  riot,  without  like  authority,  possess  the 
power.'  The  necessary  authority  is  legislative,  not  judicial, 
and  in  order  to  justify  a  lease  by  receivers  some  statutory  pro- 
vision must  confer  the  right  to  execute  it. 

Courts  have,  however,  sometimes  authorized  receivers  ap- 
pointed by  them  to  take  leases  of  railroads,  —  generally  short 
connecting  lines,  — ■  where  the  interest  of  the  creditors  and 
the  corporation  required  it.^  Upon  the  principle  that  legisla- 
tive authority  is  as  necessary  to  take  as  to  make  a  lease,  it  is 
assumed  that  such  orders  have  been  passed  only  where  some 
general  or  special  law  authorized  the  connection,  by  lease,  of 
the  road  leased  with  that  controlled  by  the  receiver.  It  can- 
not be  that  a  receiver,  without  an  enabling  statute  in  his  be- 
half and  without  authority  in  the  corporation  he  represents, 
can,  by  mere  order  of  court,  assume  the  discharge  of  pubUc 
duties  imposed  on  another  corporation. 

Ct.  Rep.  1011).     ViTiether  a  debt  for  '  Central  Trust  Co.  v.  Wabash,  etc. 

rental  of  a  leased  line,  part  of  a  rail-  R.  Co.,  38  Fed.  63  (1889). 
road  system,  shall    be    treated  as  an  ^  Central  Trust  Co.  v.  Wabash,  etc. 

obligation    of    the    receivership,    see  R.  Co.,  50  Fed.  857  (1892). 
Central  R.,  etc.  Co.  v.  Farmers  Loan,  '  State    v.     McMinnviUe,    etc.     R. 

etc.  Co.,  79  Fed.  158  (1897).  Co.,     6     Lea     (Tenn.),     369     (1880); 

Lessor  has  no  preferred  claim  for  McMinnviUe,  etc.  R.  Co.   v.   Huggins, 

rentals   during  receivership  where  it  3  Baxt.  (Tenn.)  177  (1873). 
did    not     demand    either    possession  *  Gibert  v.   Washington    City,    etc. 

or  confirmation  of  lease  by  receiver.  R.   Co.,   33  Gratt.   (Va.)   586   (1880) ; 

New  York,  etc.  R.  Co.  v.  New  York,  Mercantile  Trust  Co.  v.  Missouri,  etc. 

etc.  R.  Co.,  58  Fed.  268  (1893).  R.  Co.,  41  Fed.  8  (1889). 
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ULTRA  VIRES  AND  VOIDABLE  RAILROAD  LEASES 

§  239.  Distinction  between  Ultra  Vires  and  Irregular  Leases. 

§  240.  Enforcement  of  Executory  Ultra  Vires  Leases. 

§  241.  Delivery  of  Possession  under  Ultra  Vires  Lease. 

§  242.  Right  and  Duty  of  Disaffirmance. 

§  243.  Recovery  of  Property  after  Disaffirmance. 

§  244.  .  Recovery  on  Quantum  mervit  for  Past  Use. 

§  245.  Improvements  made  by  Lessee  under  Ultra  Vires  Lease. 

§  240.  Effect  of  Ultra  Vires  Lease  upon  Stock  Subscriptions. 

§  247.  Guarantee  of  Ultra  Vires  Lease  Void. 

§  248.  Voidable  Railroad  Leases. 

§  249.  Leases  of  Railroads  for  Purpose  of  suppressing  Competition, 

§  250.  Remedy  of  State  —  Quo  Warranto. 

§  251.  Remedy  of  State  —  Injunction. 

§  239.  Distinction  between  Ultra  Vires  and  Irregular  Leases. 
—  There  is  an  obvious  distinction  between  a  want  of  power 
and  a  want  of  formalities  in  the  exercise  of  power.  More 
precisely,  the  exercise  by  a  corporation  of  a  power  not  con- 
ferred by  its  charter  or  the  laws  of  its  incorporation,  is  clearly 
distinguishable  from  the  irregular  exercise,  in  a  particular 
instance,  of  a  general  power  conferred  upon  a  corporation.' 

'  In  Central  Transp.  Co.  v.  Pull-  be  the  foundation  of  any  right  of 
man  Car  Co.,  1.39  U.  S.  59  (1891),  action  upon  it.  When  a  corporation 
(11  Sup.  Ct.  Rep.  478),  Mr.  Justice  is  acting  within  the  general  scope  of 
Gray  said  :  "  A  contract  of  a  corpora-  the  powers  conferred  upon  it  by  the 
tion,  which  is  ultra  vires,  in  the  proper  legislature,  the  corporation,  as  well 
sense,  that  is  to  say,  outside  the  ob-  as  persons  contracting  with  it,  may 
jcct  of  its  creation  ay  defined  in  the  be  estopped  to  deny  that  it  had  corn- 
law  of  its  organization,  and  there-  plied  witli  the  legal  formalities  which 
fore  beyond  the  powers  conferred  are  prerequisites  to  its  existence  or 
upon  it  by  the  legislature,  is  not  to  its  action,  because  such  requisites 
voidable  only,  but  wlioUy  void,  and  might  in  fact  have  been  complied 
of  no  legal  effect.  The  objection  to  with.  But  when  the  contract  is 
the  contract  is,  not  merely  that  the  beyond  the  powers  conferred  upon  it 
corporation  ought  not  to  have  made  by  existing  laws,  neither  the  cor- 
it,  but  that  it  could  not  make  it.  poration,  nor  the  other  party  to  the 
The  contract  cannot  be  ratified  by  contract,  can  be  estopped,  by  assent- 
either  party,  because  it  could  not  have  ing  to  it,  or  by  acting  upon  it,  to  show 
been  authorized  by  either.  Xo  per-  that  it  was  prohibited  by  those  laws, 
formance  on  either  side  can  give  the  The  doctrine  of  the  common  law,  by 
unlawful    contract    any    validity,    or  which  a  tenant  of  real  estate  is  es- 
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A  lease  of  a  railroad^  without  legislative  authority,  is  wholly 
void,  and  the  parties  thereto  are  permitted  to  plead  their 
want  of  authority,  upon  the  ground  that  a  court  will  not  inter- 
fere in  aid  of  parties  to  an  illegal  enterprise.  Principles  of 
estoppel  and  ratification  are  inapplicable.  A  corporation 
cannot  ratify  that  which  it  was  without  power  to  do  in  the 
first  instance;  and  it  cannot  be  estopped  from  pleading  ultra 
vires,  because  all  persons  having  deahngs  with  it  are  bound 
to  take  notice  of  the  limitations  of  its  charter.^     If,  however. 


topped  to  deny  his  landlord's  title, 
has  never  been  considered  by  this 
court  as  applicable  to  leases  by  rail- 
road corporations  of  their  roads  and 
franchises.  It  certainly  has  no  bear- 
ing upon  the  question  whether  this 
defendant  may  set  up  that  the  lease 
sued  on,  which  is  not  of  real  estate, 
but  of  personal  property,  and  which 
includes,  as  inseparable  from,  the  other 
property  transferred,  the  inalienable 
franchise  of  the  plaintiff,  is  unlawful 
and  void,  for  want  of  legal  capacity 
in  the  plaintiff  to  make  it." 

And  in  Davis  v.  Old  Colony  R.  Co., 
131  Mass.  260  (1881),  (41  Am.  Rep. 
221),  Mr.  Justice  Gray,  then  Chief 
Justice  of  the  Supreme  Judicial 
Court  of  Massachusetts,  said  :  "There 
is  a  clear  distinction,  as  was  pointed 
out  by  Mr.  Justice  Campbell  in  Za- 
briskie  v.  Cleveland,  etc.  R.  Co.,  23 
How.  (U.  S.)  398  (1859),  by  Mr. 
Justice  Hoar  in  Monument  Bank 
V.  Globe  Works,  101  Mass.  58  (1869) 
(3  Ain.  Rep.  322),  and  by  Lord 
Chancellor  Cairns  and  Lord  Hatherly 
in  Ashbury  Carriage,  etc.  Co.  v.  Riche, 
L.  R.  7  H.  L.  684  (1875),  between 
the  exercise  by  a  corporation  of  a, 
power  not  conferred  upon  it,  varying 
from  the  objects  of  its  creation  as 
declared  in  the  law  of  its  organiza- 
tion, of  which  all  persons  dealing  with 
it  are  bound  to  take  notice;  and  the 
abuse  of  a  general  power,  or  the  fail- 
ure to  comply  with  prescribed  for- 
malities or  regulations,  in  a.  partic- 
ular instance,   when    such    abuse    or 


failure  is  not  known  to  the  other  con- 
tracting party." 

See  also  Miners'  Ditch  Co.  v.  Zeller- 
bach,  37  Cal.  543  (1869),  (99  Am.  Dec. 
300) ;  City  Fire,  etc.  Ins.  Co.  v.  Car- 
rugi,  41  Ga.  660  (1871);  Royal 
British  Bank  v.  Turquand,  6  El.  & 
Bl.  327  (1856). 

^  Union  Pacific  R.  Co.  v.  Chicago, 
etc.  R.  Co.,  163  U.  S.  581  (1896),  (16 
Sup.  Ct.  Rep.  1173)  :  "The  general 
rule  is  that  a  contract  by  which  a 
railroad  company  renders  itself  in- 
capable of  performing  its  duties  to 
the  public,  or  attempts  to  absolve  it- 
self from  those  obligations  without  the 
consent  of  the  State,  or  a  contract  made 
by  a  corporation  beyond  the  scope  of 
its  powers,  express  or  implied,  on  a, 
proper  construction  of  its  charter,  can- 
not be  enforced,  or  rendered  enforce- 
able by  the  application  of  the  doctrine 
of  estoppel ;  .  .  but  where  the  sub- 
ject-matter of  the  contract  is  not  for- 
eign to  the  purposes  for  which  the  cor- 
poration is  created,  a,  contract  em- 
bracing 'whatever  may  fairly  be 
regarded  as  incidental  to,  or  consequen- 
tial upon,  those  things  which  the  leg- 
islature has  authorized,  ought  not,  un- 
less expressly  prohibited,  to  be  held  by 
judicial  construction  to  be  ultra  vires.' " 

A  legislative  act  purporting  to 
ratify  an  ultra  vires  lease,  is,  in  effect, 
a.  new  grant  of  power.  The  accept- 
ance of  rent  under  an  ultra  vires  lease 
does  not  make  it  vaUd.  Ogdensburgh, 
etc.  R.  Co.  V.  Vermont,  etc.  R.  Co., 
4  Hun  (N.  Y.),  268  (1875). 
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the  execution  of  the  lease  is  within  the  powers  of  the  contract- 
ing corporations,  but  either  has  failed  to  conform  to  statutory- 
regulations  designed  for  the  protection  of  its  stockholders, 
the  stockholders  may  ratify  the  lease  and,  as  already  shown, 
both  the  corporation  and  the  stockholders  may  be  estopped 
from  denying  its  validity.^ 

§  240.  Enforcement  of  Executory  Ultra  Vires  Leases.  —  While 
executed  contracts  made  by  corporations  in  excess  of  their 
legal  powers  have,  in  some  jurisdictions,  been  upheld  by  the 
courts,  and  parties  have  been  precluded  from  setting  up  as  a 
defence  to  actions  brought  by  or  against  corporations  their 
want  of  power  to  enter  into  such  contracts,  the  doctrine  has 
never  been  apphed  to  mere  executory  contracts.^ 

Public  policy  forbids  ultra  vires  leases  of  railroads,  and  the 
authorities  are  practically  unanimous  in  holding  that  in  no 
way,  directly  or  indirectly,  will  the  courts  allow  an  action  to 
be  maintained  to  enforce  the  provisions  of  such  leases,  while 
they  remain  executory.'     They  will  not  aid  a  corporation  to 


'  Boston,  etc.  R.  Co.  v.  New  York, 
etc.  R.  Co.,  13  R.  I.  260  (1881) ;  Hum- 
phreys V.  St.  Loxiis,  etc.  R.  Co.,  37 
Fed.  307  (1889).  See  also  ante,  §  192  : 
''Acquiescence  and  Laches  of  Stock- 
holders*';  ante,  §  196:  "Corporation 
may  he  estopped  from  alleging  Irregular 
Execution  of  Lease." 

2  United  States :  Safety  Insulated 
Wire,  etc.  Co.  v.  Baltimore,  74  Fed. 
135  (1890). 

Massachusetts :  In  White  v.  Buss, 
3  Cush.  449  (1849),  Chief  Justice 
Shaw  laid  down  the  rule  as  follows  : 
"It  is  well  settled  by  the  authorities, 
that  any  promise,  contract  or  under- 
taking, tlie  performance  of  which 
would  tend  to  promote,  advance,  or 
carry  into  effect  an  object  or  purpose 
which  is  unlawful,  is  in  itself  void 
and  will  not  maintain  an  action." 

New  York :  Nassau  Bank  v.  Jones, 
95N.  Y.  122(1SR2),  (-l?  Am.  Rep.  14). 
Also  Jemison  v.  Citizens  Savings  Bank, 
122  N.  Y.  142  (1890),  (25  N.  E.  Rep. 
264),  19  Am.  St.  Rep.  482 ;  Tracy  </. 
Talmadge,  14  N.  Y.  162  (1866). 
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England:  Ashbury  Railway  Car- 
riage, etc.  Co.  V.  Riche,  L.  R.  7 
H.  L.  653  (1875),  L.  R.  9  Ex,  224; 
Caledonian,  etc.  R.  Co.  v.  Magis- 
trates of  Helensburgh,  2  Macq.  391 
(1855). 

^United  States:  Pullman  Car  Co. 
V.  Central  Transp.  Co.,  171  U.  S.  138 
(1898),  (18  Sup.  Ct.  Rep.  808);  St. 
Louis,  etc.  R.  Co.  v.  Terre  Haute,  etc. 
R.  Co.,  145  U.  S.  393  (1892),  (12  Sup. 
Ct.  Rep.  953) ;  Central  Transp.  Co.  v. 
Pullman  Car  Co.,  139  U.  S.  24  (1891), 
(11  Sup.  Ct.  Rep.  478);  Oregon  R., 
etc.  Co.  V.  Oregonian  R.  Co.,  130  U.  S. 
1  (1889),  (9  Sup.  Ct.  Rep.  409) ;  Penn- 
sylvania R.  Co.  V.  St.  Louis,  etc.  R. 
Co.,  118  U.  S.  290  (1886),  (6  Sup.  Ct. 
Rep.  1094) ;  Thomas  v.  Raihoad  Co., 
101  U.  S.  71  (1879). 

Maine:  Brunswick  Gas  Light  Co. 
V.  United  Gas,  etc.  Co.,  85  Me.  532 
(1893),  (27  Atl.  Rep.  525,  35  Am.  St. 
Rep.  385). 

New  York:  Compare  Bath  Gas 
Light  Co.  V.  Claffy,  151  N.  Y.  24 
(1896),  (45  N.  E.  Rep.  390,  36  L.  R.  A. 
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enforce  its  unlawful  contracts.  They  will  not  assist  in  divert- 
ing corporate  funds  to  unauthorized  objects,  to  the  detriment 
of  stockholders  and  creditors  and  prejudice  of  the  rights  of 
the  State.  While  the  appHcation  of  this  principle  may  allow 
a  corporation  to  repudiate  its  contracts  and  escape  its  obliga- 
tions, such  result  is  incidental,  and  must  be  borne  by  the 
suffering  party  as  a  penalty  for  participating  in  an  illegal  en- 
terprise. 

Lord  Mansfield  thus  tersely  stated  the  position  of  the  courts 
in  Holman  v.  Johnson,^  decided  in  1775:  "  The  objection 
that  a  contract  is  immoral  or  illegal  as  between  the  plaintiff 
and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of 
the  defendant.  It  is  not  for  his  sake,  however,  that  the  ob- 
jection is  ever  allowed;  but  is  founded  on  general  principles 
of  policy,  which  the  defendant  has  the  advantage  of,  contrary 
to  the  real  justice,  as  between  him  and  the  plaintiff,  by  acci- 
dent, if  I  may  say  so.  The  principle  of  public  policy  is  this: 
ex  dolo  malo  non  oritur  actio.  No  court  will  lend  its  aid  to 
a  man  who  founds  his  cause  of  action  upon  an  immoral  or  an 
illegal  act." 

§  241.  Delivery  of  Possession  under  Ultra  Vires  Lease.  — 
It  has  been  held  that  the  principle  enunciated  by  many  courts 
that  a  party  to  an  ultra  vires  contract  who  has  received  the 
benefit  of  its  full  performance  is  estopped  from  questioning 
its  validity,  is  applicable  in  the  case  of  an  unauthorized  lease 
of  a  railroad  where  possession  has  passed,  upon  the  ground 
that  delivery  of  possession  constitutes  complete  execution 
on  the  part  of  the  lessor.^     The  weight  of  authority,  however, 

664) ;    Woodruff  v.   Erie   R.    Co.,   93  ^  Camden,    etc.    R.    Co.    v.    May's 

N.  Y.  609  (1883).  Landing,  etc.  R.  Co.,  48  N.  J.  L.  530 

England:    East  Anglian  R.  Co.  v.  (1886),    (7    Atl.    Rep.    523).     In   this 

Eastern  Counties  R.  Co.,  11  C.  B.  775  case     (two     judges     dissenting),     the 

(1851) ;    McGregor  v.   Dover,  etc.   R.  Court    allowed    a    recovery    of    rent 

Co.,  IS  Q.  B.  618  (1852).  accruing  after  an  abandonment  of  an 

^  Holman  v.  Johnson,  1  Cowp.  341  vitra  vires  lease,  reaching  the  conclu- 

(1775).  sion  that  the    transaction  was  com- 

Lord  Mansfield,  in  Smith  v.  Brom-  pleted  upon  the  part  of  the  lessor  by 

ley,   2   Doug.   696   (1760),   an  earlier  the  delivery  of  the  leased  road,   and 

case,  says  :   "  If  the  act  is  in  itself  im-  that  the    other  party  should  not  be 

moral,  or  a  violation  of  the  general  allowed  to  plead  ultra  vires  when  sued 

laws  of  public  policy,  then  the  party  for   not   performing   its    part   of   the 

paying   shall   not    have  his    action. "  contract.     The  Court,   however,  said 
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supports  the  view  that  a  lease  is  a  continuing  contract;  as  to 
rent  and  as  to  occupancy,  and  is  executory  in  respect  of  its 
future    performance.^     Upon    the    principles    just    considered. 


that  the  question  is  different  where 
the  State  accuses  a  corporation  of 
exceeding  its  powers,  thus  apparently 
adopting  the  doctrine,  sometimes 
stated  by  courts,  that  the  State  alone 
can  question  ultra  vires  acts  of  cor- 
porations. Tliis  doctrine,  however, 
while  reasonable  in  many  respects,  is 
opposed  to  the  great  weight  of 
authority. 

^  In  Pennsylvania  Co.  v.  St.  Louis, 
etc.  R.  Co.,  lis  U.  S.  316  (1886),  (6 
Sup.  Ct.  Rep.  1094),  Mr.  Justice  Miller 
said  :  "It  is  argued  in  support  of  the 
decree,  that,  though  the  contract  of 
the  lease  was  void,  so  that  no  action 
could  originally  have  been  sustained 
upon  it,  there  has  been  for  ten  years 
such  performance  of  it,  in  the  use, 
poysession  and  control  of  plaintiff's 
road  and  its  franchises  by  the  de- 
fendant, that  they  camaot  now  be 
permitted  to  repudiate  or  abandon  it; 
that  it  now  presents  a-  class  of  cases 
which  hold  that  where  a  void  contract 
has  been  so  far  executed  that  property 
has  passed  under  it  and  rights  have 
been  acquired  under  it,  the  courts 
will  not  disturb  the  possession  of  such 
property.  AVe  know  of  no  w^ell- 

considered  case  whe^e  a  corporation, 
which  is  a  party  to  a  cmdinuing  cmi- 
tract,  which  it  had  no  power  to  make, 
seeks  to  retract  and  refuses  to  proceed 
further  can  be  compelled  to  do  so." 

All  J  in  Oregon  R.,  etc.  Co.  v.  Ore- 
gonian  R.  Co.,  130  U.  S.  37  (1SS9), 
(9  Sup.  Ct.  Rep.  409),  Mr.  Justice 
Miller  said  :  "To  say  that  a  contract 
which  TLins  for  ninety-six:  years,  and 
which  requires  of  both  parties  to  it 
continual  and  actual  operations  and 
performance  under  it,  becomes  an 
executed  contract  by  such  perform- 
ance for  less  than  three  years  of  the 
term,  is  carrying  the  doctrine  much 
farther  than  it  has  ever  been  carried, 
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and  is,  decidedly,  a  misnomer.  This 
class  of  cases  is  not  governed  by  the 
doctrine  of  part  performance  in  a 
suit  in  equity  for  specific  performance, 
nor  is  this  a  suit  for  specific  perform- 
ance. This  is  an  action  at  law  to 
recover  money  under  a  contract 
which  is  void,  where  for  nearly  three 
years  the  parties  acted  under  it,  but 
in  which  one  of  them  refuses  longer 
to  be  bound  by  its  provisions ;  and 
the  argument  now  set  up  is  that  be- 
cause the  defendant  has  paid  for  all 
the  actual  use  it  made  of  the  road, 
while  engaged  in  the  actual  perform- 
ance of  the  contract  between  the 
dates  just  given,  it  is  thereby  bound 
for  more  than  ninety-three  years 
longer  by  the  contract  which  was 
made  without  lawful  authority  by  its 
president  and  board  of  directors.  We 
consider  this  proposition  as  needing 
no  further  consideration." 

So  in  Thomas  v.  Railroad  Co.  101 
IT.  S.  86  (1879),  the  Court  said  :  "But 
what  is  sought  in  the  case  before  us  is 
the  enforcement  of  the  unexecuted 
part  of  this  agreement.  So  far  as  it 
has  been  executed,  namely,  the  four 
or  five  years  of  action  under  it,  the 
accounts  have  been  adjusted,  and 
each  party  has  received  what  he  was 
entitled  to  by  its  terms.  There  re- 
mains unperformed  the  covenant  to 
arbitrate  with  regard  to  the  value  of 
the  contract.  It  is  the  damages  pro- 
Aided  for  in  that  clause  of  the  con- 
tract that  are  sued  for  in  this  action. 
Damages  for  a  material  part  of  the 
contract  never  performed ;  damages 
for  the  value  of  a  contract  which  was 
void.  It  is  not  a  case  of  a  contract 
fully  executed.  The  very  nature  of 
the  suit  is  to  recover  damages  for  its 
non-performance.  As  to  this  it  is 
not  an  executed  contract.'' 

See   also    Central   Transp.    Co.    v. 
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therefore,  no  action  can  be  maintained  upon  such  a  lease  for 
any  failure  to  further  perform  it,  and  the  lessee  may  surrender 
an  unexpired  term  without  liability  for  damages. 

§  242.  Right  and  Duty  of  Disaffirmance.  —  As  an  ultra 
vires  lease  of  a  railroad  is  forbidden  by  considerations  of  public 
policy,  and  involves  a  continuing  violation  of  the  obligations 
of  the  corporations  to  the  State,  it  is  the  duty,  as  well  as  the 
right,  of  the  parties  to  rescind  and  abandon  it  at  the  earliest 
possible  moment;  and  this  dutj^  is  a  continuing  one  which 
is  rendered  none  the  less  imperative  by  delay  in  its  performance.' 

This  right  —  and  corresponding  duty  —  of  rescission  is 
generally  spoken  of  in  the  decisions  as  belonging  to  the  lessee. 
Upon  principle,  however,  there  should  be  no  distinction  be- 
tween the  right  and  obligation  of  the  lessee  and  of  the  lessor. 
They  are  both  parties  to  an  unlawful  contract  and  owe  the 
same  duty  to  disaffirm  it.  Practically,  however,  the  right 
may  be  said  to  be  unilateral,  owing  to  obstacles  placed  by  the 
courts  in  the  path  of  the  lessor  in  recovering  his  property  when 
the  lessee  has  not  repudiated  the  lease.  Practically,  also, 
the  duty  of  rescission  will  rest  lightly  upon  a  lessor  who  risks 
the  confiscation  of  his  property  by  observing  it.  Thus,  the 
Supreme  Court  of  the  United  States  has  held  that  the  parties 
to  an  unauthorized  lease  are  guilty  of  a  public  wrong  which 
precludes  a  court  of  equity  from  entertaining  a  bill  by  a  lessor 
for  relief  from  the  lease  and  for  a  return  of  the  property;  and 
has  intimated  that  neither  a  court  of  law  nor  of  equity  would 
grant  a  lessor,  under  such  a  lease,  any  relief  in  obtaining  its 

Pullman  Car  Co.,  139  V.  S.  24  (1891),  See  also  Pullman  Car  Co.  v.  Central 

(11   Sup.   Ct.'  Rep.  478);    Mallory  v.  Transp.  Co.,  171  U.  S.  151  (1898),  (18 

Hanaur    Oil    Works,    86    Tenn.    598  Sup.  Ct.  Rep.  808)  ;"  The  right  of  re- 

(1888),  (8  S.  W.  Rep.  396).     Compare  covery  must  rest  upon  a  disaffirmance 

Heims  Brewing  Co.  v.  Flannery,  137  of  the  contract. "     Also  St.  Louis,  etc. 

111.  309  (1891),  (27  N.  E.  Rep.  286).  R.  Co.  v.  Terre  Haute,  etc.  R.  Co.,  145 

1  A  contract  made  by  a  corporation  XJ.  S.  393  (1892),   (12  Sup.  Ct.  Rep. 

which  is  unlawful  and  void  does  not  953) ;    Central  Transp.  Co.  v.  Pullman 

by  being  carried  into  execution  be-  Car  Co.,  139  U.  S.  24  (1891),  (11  Sup. 

come  lawful  and  valid.     The  proper  Ct.   Rep.  478) ;    Pennsylvania  Co.   v. 

remedy  of  an  aggrieved  party  is  to  St.  Louis,  etc.  R.  Co.,  118  U.  S.  290 

disaffirm     the     contract.     Brunswick  (1886),     (6     Sup.     Ct.     Rep.     1094) ; 

Gas  Light  Co.  v.  United  States,  etc.  Thomas  v.  Railroad  Co.,    101   TJ.   S. 

Co.,  85  Me.  532  (1893),  (27  Atl.  Rep.  71  (1879). 
525,  35  Am.  St.  Rep.  385). 
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property,  so  long  as  the  lessee  was  satisfied.^  And  the  Su- 
preme Court  of  Texas  has  carried  this  doctrine  to  'its  logical 
conclusion  by  holding  that  a  lessor,  under  an  unauthorized 
lease,  will  not  receive  the  aid  of  the  courts  in  recovering  its 
railroad,  rent  or  a  quantum  meruit? 

This  doctrine  cannot  be  approved.  The  illegality  of  an 
ultra  vires  lease  involves  no  moral  turpitude,  and,  while  a 
court  of  equity  might  properly  decline  to  disturb  the  posses- 
sion of  property  acquired  thereunder,  a  court  of  law  should 
always  be  open  to  a  lessor  corporation  when  it  seeks  to  do  its 
duty,  — to  abandon  an  illegal  continuing  contract  and  retake 
its  property.^  An  action  for  such  a  purpose  is  not  in  affirm- 
ance, but  in  disaffirmance,  of  the  lease,  while  the  denial  of  a 
remedy  permits  the  lessee  to  retain  the  property  as  long  as  it 
chooses  and  gives  effect  to  an  illegal  lease.^ 

§  243.  Recovery  of  Property  after  Disaffirmance.  —  Upon  the 
abandonment  by  a  lessee  corporation  of  an  ultra  vires  lease, 
it  is  bound  upon  principles  of  natural  justice  to  return  the 
leased   property   to   the   lessor  or  make   compensation   for  its 


'  In  St.  Louis,  etc.  R.  Co.  v.  Terre 
Haute,  etc.  R.  Co.,  145  U.  S.  393 
(1892),  (12  Sup.  Ct.  Rep.  953),  Mr. 
Justice  Gray  said  :  "When  thie  parties 
are  in  pari  delicto,  and  the  contract 
lias  been  fully  executed  on  the  part 
of  the  plaintiff,  by  the  conveyance  of 
property,  or  by  the  payment  of 
money,  and  has  not  been  repudiated 
by  the  defendant,  it  is  now  equally 
well  settled  that  neither  a  court  of 
law  nor  a  court  of  equity  will  assist 
the  plaintiff  to  recover  back  the 
property  conveyed  or  money  paid 
under  the  contract."  This  language 
was  used  with  reference  to  an  ultra 
vires  lease  which  the  lessor  desired 
to  cancel  and  under  which  a  railroad 
had  been  transferred  to  ancT  operated 
without  objection  by  the  lessee  for 
seventeen  years.  The  Court  denied 
equitable  relief  and  used  the  language 
above  stated,  which  is  difficult  to 
reconcile  with  its  language  in  Pull- 
man Car  Co.  V.  Central  Transp.  Co., 
171   U.    S.    138   (1898),    (18   Sup.   Ct. 
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Rep.  808) ,  and  in  Central  Transp.  Co. 
V.  PuUman  Car  Co.,  139  U.  S.  24 
(1891),  (11  Sup.  Ct.  Rep.  478),  except 
upon  the  ground  that  the  cases  are 
distinguished  by  the  lessee's  repudia- 
tion of  the  lease  in  the  latter  cases. 
This,  in  effect,  gives  the  lessee  the 
exclusive  right  of  repudiation,  for  if 
the  lessor  repudiates  he  is,  according 
to  the  decision,  without  remedy. 

^  Olcott  V,  International,  etc.  R. 
Co.  (Tex.  1894),  28  S.  W.  Rep.  728. 
See  note  to  §  243,  -post:  "Recovery  of 
Property  after  Disaffirmance,"  for 
further  consideration  of  this  remark- 
able decision. 

^  That  ejectment  will  lie  to  recover 
possession  of  a  railroad,  see  St.  Louis, 
etc.  R.  Co.  V.  Terre  Haute,  etc.  R.  Co., 
33  Fed.  440  (1888);  Railroad  Co.  i. 
Johnson,  119  U.  S.  608  (1887),  (7  Sup. 
Ct.  Rep.  339). 

»  Parkersburgh  v.  Brown,  106  U.  S. 
503  (1882),  (1  Sup.  Ct.  Rep.  442), 
(case  of  invaUd  bonds)  :  "The  en- 
forcement   of    such   rights    is    not   in 
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loss.'  However  much  the  contractual  powers  of  corporations 
may  be  limited  by  their  charters,  there  is  no  hmitation  upon 
their  power  to  make  restitution  of  property  acquired  under 
an  unlawful  lease;  "  nor,  as  corporations,  are  they  exempted 
from  the  common  obligation  to  do  justice  which  binds  indi- 
viduals, for  this  duty  rests  upon  all  persons  alike,  whether 
natural  or  artificial."  ^ 

The  Supreme  Court  of  the  United  States,  however,  in  a 
series  of  cases  of  controlling  authority,  holds  that  "  in  no  way 
and  through  no  channels,  directly  or  indirectly,  will  the  courts 
allow  an  action  to  be  maintained  for  the  recovery  of  property 
deUvered  under  an  illegal  contract  where,  in  order  to  maintain 
such  recovery,  it  is  necessary  to  have  recourse  to  that  contract. 
The  right  of  recovery  must  rest  upon  a  disaffirmance  of  the 
contract,  and  it  is  permitted  only  because  of  the  desire  of 
courts  to  do  justice  as  far  as  possible  to  the  party  who  has 
made  payment  or  delivered  property  under  a  void  agreement 
and  which  in  justice  he  ought  to  recover."  '  Upon  these  prin- 
ciples, an  action  for  the  recovery  of  property  delivered  under 
an  invalid  lease  cannot  be  maintained  thereon  upon  its  rescis- 
sion, but  will  lie  upon  the  implied  contract  of  the  lessee  to  re- 
turn, or,  failing  in  that,  to  make  compensation  for  the  property 
which  it  has  no  right  to  retain.^     An  action  at  law  should  also 

affirmance  of  the  illegal  contract,  but  of  that  which  it  has  actually  received  ; 

is  in  disaffirmance  of  it."  for,  in  such  a  case,  to  maintain  the 

1  "To  say  that  a  corporation  can-  action  against  the  corporation  is  not 

not  sue  or  be  sued  upon  an  ultra  vires  to  affirm,  but  to  disaffirm,  the  illegal 

arrangement   is    one    thing.     To    say  contract."     CSting  White  v.  Franklin 

that  it  may  retain  the  proceeds  thereof  Bank,   22  Pick.    (Mass.)    181    (1839); 

which  have  come  into  its  possession  Morville  v.  American  Tract  Soc,  123 

without    making    any    compensation  Mass.  129  (1877),  (25  Am.  Rep.  40) ; 

whatever  to  the  person  from  whom  In  re  Cork,  etc.  R.  Co.,  L.  R.  4  Ch. 

it   has   obtained   them,   is   something  App.  748  (1869). 

very  different,  and  savors  very  much  ^  Manchester,   etc.   R.   Co.   v.   Con- 

of  an  inducement  to  fraud."     Green's  cord,  etc.  R.  Co.,  66  N.  H.  127  (1890), 

Brice's  Ultra  Vires  (2d  Am.  Ed.),  721.  (20  Atl.   Rep.  384,  49  Am.  St.  Rep. 

Davis  V.   Old  Colony  R.   Co.,   131  582,  9  L.  R.  A.  689). 

Mass.  275  (1881),  (41  Am.  Rep.  221),  ^  Pullman     Car     Co.      v.     Central 

(per   Gray,    C.    J.)  :     "A   corporation  Transp.    Co.,    171    U.    S.    151    (1898), 

may  indeed  be  bound  to  refund  to  a  (18  Sup.  Ct.  Rep.  808),  (per  Peckham, 

person,    from   whom  it   has   received  J.).     See  also  cases  cited  in  note  fol- 

money  or  property  for  a  purpose  un-  lowing, 

authorized  by  its  charter,  the  value  *  Central  Transp.   Co.   v.   Pullman 
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be  available  for  the  recovery  of  the  specific  property,  as  well 
as  a  suit  in  equity  for  an  accounting  and  restitution.' 

§  244.  Recovery  on  Quantum  Meruit  for  Past  Use.  —  Upon 
the  principle,  just  considered,  that  no  action  can  be  main- 
tained upon  an  unlawful  contract,  it  is  held  by  the  Supreme 
Court  of  the  United  States  and  other  courts  that  no  recovery 
can  be  had  of  rent,  as  such,  due  under  an  ultra  vires  lease, 
although  the  lessee  before  disaffirmance  has  enjoyed  posses- 


Car  Co.,  139  U.  S.  24  (1891),  (11  Sup. 
Ct.  Rep.  478) .  See  also  Pennsylvania 
R.  Co.  V.  St.  Louis,  etc.  R.  Co.,  118 
U.  S.  317  (1886),  (6  Sup.  Ct.  Rep. 
1094)  ;  Brunswick  Gas  Light  Co.  v. 
United  Gas,  etc.  Co.,  85  Me.  532 
(1893),  (27  Atl.  Rep.  525,  35  Am.  St. 
Rep.  389). 

In  Railway  Companies  o.  Keokuk 
Bridge  Co.,  131  U.  S.  389  (1889),  (9 
Sup.  Ct.  Rep.  770),  Justice  Gray  said  : 
"According  to  many  recent  opinions 
of  this  court,  a  contract  made  by  a 
corporation,  which  is  unlawful  and 
void  because  beyond  the  scope  of  its 
corporate  powers,  does  not,  by  being 
carried  into  execution,  become  lawful 
and  valid,  but  the  proper  remedy  of 
the  party  aggrieved  is  by  disaffirming 
the  contract,  and  suing  to  recover,  as 
on  a  quantum  meruit,  the  value  of 
what  the  defendant  has  actually  re- 
ceived the  benefit  of."  Citing  Louisi- 
ana V.  Wood,  102  U.  S.  294  (1800); 
Parkersburgh  v.  Brown,  106  U.  S.  487 
(1882),  (1  Sup.  Ct  Rep.  442);  Chap- 
man V.  Douglas  County,  107  U.  S.  348 
(1882),  (2  Sup.  Ct.  Rep.  02);  Salt 
Lake  City  v.  HoUister,  118  U.  S.  256 
(1886),  (6  Sup.  Ct.  Rep.  1055). 

Compare,  however,  Olcott  v.  Inter- 
national, etc.  R.  Co  (Tex.  1894),  28 
S.  W.  Rep.  72S,  which  holds  that  a 
lessor,  party  to  an  ultra  ^nres  lease,  will 
not  recei\'e  the  aid  of  the  courts  to 
obtain  either  the  ret  urn  of  the 
property,  rent  or  quantum  meruit 
compensation ;  that  both  parties  are 
in  pari  delicto  and  that  the  Court 
will  leave  them  where  they  have 
deliberately    put     themselves.      This 
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remarkable  decision,  permitting  the 
absolute  confiscation  of  the  lessor's 
property,  is  the  not  illogical  outcome 
of  the  decision  of  the  Supreme  Court 
of  the  United  States  in  St.  Louis,  etc. 
R.  Co.  V.  Terre  Haute,  etc.  R.  Co.,  145 
U.  S.  393  (1892),  (12  Sup.  Ct.  Rep. 
593),  to  which  reference  was  made  in 
the  last  .section. 

^  A  cross  bill  for  an  accounting,  etc., 
was  allowed,  under  the  circumstances 
of  the  case,  in  Pullman  Car  Co.  v. 
Central  Trausp.  Co.,  171  U.  S.  138 
(1898),  (18  Sup.  Ct.  Rep.  808),  and 
there  is  no  reason,  in  principle,  why 
such  a  bill  should  not  be  allowed  in 
all  cases  where  the  leased  property 
has  been  lost  or  destroyed.  In  the 
celebrated  case  referred  to,  the  Court, 
upon  the  principle  stated  in  the  text, 
decided  : 

(a)  That  the  lessor  was  entitled  to 
recover  from  the  lessee  the  value  of 
the  property  transferred  to  it  when 
the  lease  took  effect,  with  intcre.st,  as 
that  property  had  substantially  dis- 
appeared and  could  not  be  returned. 

(b)  That  the  market  value  of  the 
lessor's  shares  was  no  measure  of  the 
value  of  the  leased  property,  although 
it  was  its  entire  plant. 

(c)  That  the  lessor  was  not  entitled 
to  recover  anything  for  tlie  breaking 
up  of  its  business. 

For  other  cases  as  to  the  proper 
remedy,  see  Louisiana  v.  Wood,  102 
U.  S.  204  (1880) ;  Davis  v.  Old  Colony 
R.  Co.,  131  Mass.  258  (1881),  (41  Am. 
Rep.  221);  New  Castle  Northern  R. 
Co.  u.  Simpson,  23  Fed.  214  (1885). 
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sion  of  the  property  according  to  its  terms.'  The  lessor,  how- 
ever, while  denied  a  recovery  of  the  stipulated  rent,  may  re- 
cover compensation  in  an  action  for  use  and  occupation  based 
upon  an  implied  agreement  on  the  part  of  the  lessee  to  pay 
the  value  of  such  use.^     In  such  an  action,  on  a  quantum  meruit 


*  Pullman  Car  Co.  v.  Central  Transp. 
Co.,  171  U.  S.  138  (1898),  (18  Sup. 
Ct.  Rep.  808);  Central  Transp.  Co. 
V.  Pullman  Car  Co.,  139  U.  S.  60 
(1891),  (11  Sup.  Ct.  Rep.  478) ;  Ore- 
gon R.,  etc.  Co.  V.  Oregonian  R.  Co., 
130  U.  S.  1  (1899),  (9  Sup.  Ct.  Rep. 
409);  Pennsylvania  R.  Co.  v.  St. 
Louis,  etc.  R.  Co.,  118  U.  S.  290 
(1886),  (6  Sup.  Ct.  Rep.  1094);  Cox 
V.  Terre  Haute,  etc.  R.  Co.,  133  Fed. 
371(1904);  Brunswick  Gas  Light  Co. 
V.  United  Gas,  etc.  Co.,  85  Me.  532 
(1893),  (27  Atl.  Rep.  525,  35  Am.  St. 
Rep.  389).  See  also  Union  Bridge 
Co.  V.  Troy,  etc.  R.  Co.,  7  Lans.  (N. 
Y.)  240  (1872),  although  this  case  is 
not  in  accordance  with  later  New 
York  authorities. 

In  Olcott  V.  International,  etc.  R. 
Co.  (Tex.  1894),  28  S.  W.  Rep.  728, 
referred  to  in  the  last  section,  the  Court 
denied  a  lessor  compensation  based 
either  upon  the  lease  or  upon  a  quan- 
tum meruit.  For  reasons  already 
pointed  out,  this  decision  is  as  far 
removed  from  good  law  as  it  is  from 
just  principles. 

2  Brunswick  Gas  Light  Co.  v. 
United  Gas,  etc.  Co.,  85  Me.  532 
(1893),  (27  Atl.  Rep.  525,  35  Am.  St. 
Rep.  389) ;  Manchester,  etc.  R.  Co.  v. 
Concord  R.  Co.,  66  N.  H.  100  (1890), 
(20  Atl.  Rep.  383,  49  Am,  St.  Rep. 
582,  9  L.  R.  A.  689).  While  the  Su- 
preme Court  of  the  United  States 
has  not  decided  the  precise  question 
whether  a  recovery  can  be  had  upon 
a  quantum,  meruit  for  past  use  under 
an  ultra  vires  lease,  it  is  apparent 
from  its  language  in  Pullman  Car  Co. 
V.  Central  Transp.  Co.,  171  U.  S.  150 
(1898),  (18  Sup.  Ct.  Rep.  808),  and 
Central  Transp.  Co.  v,  Pullman  Car 


Co.,  139  U.  S.  60  (1891),  (11  Sup.  Ct. 
Rep.  478),  that  should  the  case  come 
before  it  such  recovery  would  be  al- 
lowed. Thus  in  the  latter  case  the 
Court  said:  "A  contract  ultra  vires 
being  unlawful  and  void,  not  because 
it  is  in  itself  immoral,  but  because  the 
corporation,  by  the  law  of  its  creation, 
is  incapable  of  making  it,  the  courts, 
while  refusing  to  maintain  any  action 
upon  the  unlawful  contract,  have  al- 
ways striven  to  do  justice  between  the 
parties,  so  far  as  could  be  done  con- 
sistently with  adherence  to  law,  by 
permitting  property  or  money,  parted 
with  on  the  faith  of  the  unlawful  con- 
tract, to  be  recovered  back,  or  com- 
pensation to  be  made  for  it.  In  such 
case,  however,  the  action  is  not  main- 
tained upon  the  unlawful  contract, 
nor  according  to  its  terms  ;  but  on  an 
implied  contract  of  the  defendant  to 
return,  or,  failing  to  do  that,  to  make 
compensation  for  property  or  money 
which  it  has  no  right  to  retain.  To 
maintain  such  an  action  is  not  to 
affirm,  but  to  disaffirm,  the  unlawful 
contract."  Citing  Pittsburgh,  etc. 
R.  Co.  V,  Keokuk,  etc.  Bridge  Co.,  131 
U.  S.  371  (1881),  (9  Sup.  Ct.  Rep. 
770) ;  Salt  Lake  City  v,  HoUister,  118 
U.  S.  263  (1886),  (6  Sup.  Ct.  Rep. 
1055) ;  Chapman  v,  Douglas  Co.,  107 
U.  S.  355  (1882),  (2  Sup.  Ct.  Rep.  62) ; 
Parkersburgh  v.  Brown,  106  U.  S.  503 
(1882),  (1  Sup.  Ct.  Rep.  442) ;  Louisi- 
ana V,  Wood,  102  U.  S.  299  (1880) ; 
Hitchcock  V,  Galveston,  96  U.  S.  350 
(1887). 

See  also  cases  collected  in  dissent- 
ing opinion  of  Vann,  J.,  in  Bath  Gas 
Light  Co.  V,  Claffy,  151  N.  Y.  45 
(1896),  (45  N.  E.  Rep.  390,  36  L.  R.  A. 
664), 
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the  lease  may  be  introduced  in  evidence  as  in  the  nature  of 
an  admission  of  what  is  a  reasonable  rental,  but  it  is  held  that 
it  cannot  govern  or  control  the  amount  to  be  allowed.' 

On  the  other  hand,  it  is  held  by  other  courts,  under  the 
leadership  of  the  New  York  Court  of  Appeals,  upon  principles 
of  estoppel,  that  the  lessee  is  bound  by  the  terms  of  the  lease 
for  the  time  he  remains  in  possession,  and  that  recovery  of 
past  due  rent  may  be  obtained  by  the  lessor,  in  an  action  on 
the  lease,  although  it  may  be  void  as  to  the  public.^  As  said 
by  Chief  Judge  Andrews  in  Bath  Gas  Light  Co.  v.  Claffy:^ 
"  The  State  has  not  intervened,  and  the  possession  of  the 
property  has  now  been  restored  to  its  original  proprietors. 
The  contract  has  been  terminated  as  to  the  future,  and  all 
that  remains  undone  is  the  payment  by  the  lessee  of  the  un- 
paid rent.  We  think  the  demands  of  public  policy  are  fully 
satisfied  by  holding  that,  as  to  the  public,  the  lease  was  void, 
but  that,  as  between  the  parties,  so  long  as  the  occupation 
under  the  lease  continued,  the  lessee  was  bound  to  pay  the  rent, 
and  that  its  recovery  may  be  enforced  by  action  on  the  cove- 
nant. Public  policy  is  promoted  by  the  discouragement  of 
fraud,  and  the  maintenance  of  the  obligations  of  contracts, 
and  to  permit  a  lessee  of  a  corporation  to  escape  the  payment 
of  rent  by  pleading  the  incapacity  of  the  corporation  to  make 
the  lease,  although  he  has  had  the  undisturbed  enjoyment 
of  the  property,  would  be,  we  think,  most  inequitable  and 
unjust.  .  .  .  We  think  the  rule  which  should  be  applied  is 
that  the  lessee  is  bound  by  the  contract  so  long  as  he  remains 
in  possession." 

'  Brunswick     Gas     Light     Co.     v.  this  case,   Cliief  Judge  Andrews  also 

United    Gas,    etc.    Co.,    85    Me.    532  declared    that    the    decisions    of    the 

(1893),  (27  Atl.  Rep.  525,  35  Am.  St.  Supreme  Court  of  the  United  States, 

Rep.  389) .  already  referred  to,  carry  the  doctrine 

2  Bath  Gas  Light  Co.  v.  Claffy,  151  of    ultra   vires   to    an   unjust    extent, 

N.  Y.  24  (1896),  (45  N.  E.  Rep.  390,  "and  the  rank  injustice  which,  as  it 

36  L.  R.  A.  664) ;    Woodruff  v.  Erie  seems    to    us,    these    cases    sanction, 

R.  Co,,  93  N.  Y.  609  (1883);    Cam-  justifies  the  observation  of  Lord  St. 

den,  etc.  R.  Co   v.  May's  Landing,  etc.  Leonards  in  the  case  of  Eastern  Coun- 

R.  Co.,  48  N.  J.  L.  530  (1886),  (7  Atl.  ties  R.  Co.  v.  Hawkes,  5  H.  L.  Cas. 

Rep.  523).  370  (1855),  that  'the  safety  of  men 

^  Bath  Gas  Light  Co.  iK  Claffy,  151  in  their  daily  contracts  requires  that 

N.  Y.  34  (1896),  (45  N.  E.  Rep.  390,  the  doctrine  of  ultra  vires  should  be 

36  L.  R.  A.  664).     In  his  opinion  in  confined  within  narrow  Umits. '" 
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Notwithstanding  this  reasoning  it  seems  to  follow  as  a  neces- 
sary conclusion  from  the  premise  that  an  ultra  vires  lease  is 
void  that  no  action  of  any  kind  can  be  maintained  upon  it, 
and  that  no  principles  of  estoppel  can  give  it  vitality.  To 
hold  that  an  ultra  vires  lease  is  void,  and,  at  the  same  time, 
that  it  governs  the  rights  of  the  parties  in  the  matter  of  rent; 
that  it  is  valid  as  to  the  past  and  void  as  to  the  future,  is  il- 
logical, and  gives  a  controlling  effect  to  a  void  contract.  "  A 
void  instrument  governs  nothing."  '  Nor  is  it  necessary  to 
adopt  the  New  York  rule  in  order  to  do  justice  to  the  parties. 
If  the  lessee  pays,  and  the  lessor  receives,  what  the  use  of  the 
property  is  reasonably  worth,  the  result  is  equitable,  although 
the  one  or  the  other  may  lose  the  benefit  of  the  stipulations  of 
an  illegal  contract. 

§  245.  Improvements  made  by  Lessee  under  Ultra  Vires 
Lease.  — As  a  general  rule,  a  lessee  corporation  cannot  re- 
cover from  the  lessor  for  improvements  made  upon  the  leased 
property  during  its  occupancy  under  an  unauthorized  lease.^ 
This  rule  necessarily  applies  in  every  case  where  an  action  for 
such  recovery  must  be  based  upon  the  illegal  contract.  It 
is  clear,  however,  upon  the  principle  stated  by  the  Supreme 
Court  of  the  United  States  that  "  a  contract  ultra  vires  being 
unla^vful  and  void,  not  because  it  is  in  itself  immoral,  but 
because  the  corporation,  by  the  law  of  its  creation,  is  incapable 
of  making  it,  the  courts,  while  refusing  to  maintain  any  action 
upon  the  unlawful  contract,  have  always  striven  to  do  justice 
between  the  parties,"  ^  that  exceptions  to  the  rule  may  be  es- 
tablished where  it  is  not  necessary  to  rely  upon  the  lease.     Thus, 

'  Brunswick     Gas     Light     Co.     v.  6  Lea  (Tenn.),  369  (1880),  (4  Am.  & 

United    Gas,    etc.    Co.,    85    Me.    541  Eng.  R.  Cas.  95),  was  the  case  of  a 

(1893),    (27    AtL    Rep.    525,    35   Am.  lease  by  a  receiver  without  authority, 

St.  Rep.  389).  and,  under  the  circumstances  stated 

2  In  Middlesex,  etc.  R.  Co.  v.  Bos-  in  the  opinion,  the  Court  was  justified 

ton,  etc.  R.  Co.,  115  Mass.  347  (1874),  in    saying    (p.    379):     "The    tenant 

(7  Am   Ry .  Rep.  469) ,  it  was  held  that  voluntarily  takes  his  chances  of  being 

a  lessee  under  an  ultra  vires  lease  could  permitted  to  enjoy  the  expenditures 

not  recover  from  the  lessor  expenses  he   has   made  upon   the  land  of  an- 

of  renewing  the  road.  other." 

See  also  East  Tennessee,   etc.   R.  '  Central  Transp.   Co.   v.   Pullman 

Co.  V.  Nashville,  etc.  R.  Co.   (Tenn.  Car  Co.,  139  U.  S.  60  (1891),  (11  Sup. 

1897),  (51  S.  W.  Rep.  202).  Ct.   Rep.  478). 

State  V.  McMinnville,  etc.  R.  Co., 
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where  improvements  of  a  permanent  nature  have  been  made 
by  a  lessee  with  the  approval  of  the  lessor,  who  then  terminates 
the  lease  on  account  of  its  ultra  vires  character,  the  courts 
would  undoubtedly  allow  the  lessee  to  set  off  against  the  les- 
sor's demand  for  compensation  for  the  use  of  the  property, 
compensation  for  improvements  made  upon  it. 

§  246.  Effect  of  Ultra  Vires  Lease  upon  Stock  Subscriptions. 
—  If  a  railroad  company  has  power  to  lease  its  railroad,  sub- 
scriptions to  its  capital  stock  must  be  regarded  as  having  been 
made  in  view  of  the  possible  exercise  of  the  power.  If  a  lease 
is  unauthorized  it  is  void  and  without  effect  upon  contracts 
of  subscription.  In  neither  case  —  under  authorized  or  un- 
authorized lease  —  is  a  subscriber  discharged  upon  his  obliga- 
tion to  pay  calls  and  fulfil  his  contract.^ 

The  conclusion  that  an  ultra  vires  lease,  being  void,  has 
no  effect  upon  stock  subscriptions  is,  obviously,  logical.  It  is 
in  marked  contrast  to  the  conclusion  reached  in  the  decisions 
examined  in  an  earlier  part  of  this  treatise  that  an  unau- 
thorized consolidation,  although  wholly  void,  discharges  sub- 
scribers.^ 

§  247.  Guarantee  of  Ultra  Vires  Lease  void.  —  Where  the 
contracting  corporations  to  a  lease  of  a  railroad  are  without 
authority  to  enter  into  it,  an  agreement  by  another  corpora- 
tion guaranteeing  its  performance,  it  is  equally  without  au- 
thority. A  guarantee  of  a  void  contract  is  itself  void.  A  con- 
tract to  fulfil  for  another  corporation  obligations  which  it 
has  no  power  to  assume  is  of  no  legal  effect.' 

^  Ottawa,  etc.  R.  Co.  v.  Black,  79  See  also  Hayes  v,  Ottawa,  etc.  R. 

111.  268  (1875)  :   "If  the  company  had  Co.,  61  111.  424  (1871) ;  Troy,  etc.  R. 

no   power  to  lease   the  road  and  its  Co.    r.    Kerr,    17    Barb.    (N.    Y.)    581 

franchises,    then    the    lease    is    void,  (1S.54). 

and    the    appellees    can,    when    they  ^  g^g  aj^tr,  §  47  :   "Rights  and  ReTu- 

receive  their  stock,  apply  to  a  court  cdics  of  Dissenting  Subscribers.'' 

of  eiiuity,  and  have  the  lease  cancelled.  ^  Penn.sylvania  R.  Co,  i\  St.  Louis, 

If,    on    the    other   hand,    the    charter  etc.  R.  Co.,  118  U.  S.  290  (1885),  (6 

empowers     the     company     to     make  Su|).  Ct.  Rep.  1094) ;  Coleman  i\  I'ast- 

such  a  lease,  then  ap])ellees  must  have  ern  Counties  R.  Co.,  10  Beav.  1  (1816) ; 

kno\^rt  the  fact  when  they  subscribed,  Madison,    etc.    Plank      Road    Co.    v. 

and  the  exercise  of  a  power  granted  Watertown,  etc.    Plank   Road   Co.,   7 

by    the    charter    must    be    presumed  Wis.  59  (18.jS). 

to    ha\-e    been    contemplated    by    the  See  also  Pear{;e  y.  Madison,  etc.  R. 

appellees  when  they  gave  their  note."  Co.,  21  How.  (U.  S.)  441  (1858). 
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In  Pennsylvania  Co.  v.  St.  Louis,  etc.  R.  Co.,  Mr.  Justice 
Miller  said:^  "  There  is  no  power  shown  in  any  of  these  com- 
panies to  accept  a  lease  of  the  complainant  such  as  the  one  in 
the  present  case,  and  perform  its  conditions,  and  they  cannot, 
therefore,  become  parties  to  such  a  contract  with  a  road  out- 
side the  State  which  chartered  them  any  more  than  the  prin- 
cipal company.  If  these  guaranteeing  companies  had  exe- 
cuted the  original  contract  of  lease  it  would  have  been  void 
for  want  of  authority  from  the  legislature  of  Indiana,  or  of  any 
other  State  by  whose  laws  they  are  incorporated  or  endowed 
with  corporate  power.  No  such  power  is  shown  in  them  to 
lease  roads  beyond  their  own  States.  Indeed,  while  there 
may  be  a  just  claim  of  authority  for  some  kind  of  running 
arrangement  between  two  connecting  roads  under  the  Indiana 
statutes,  there  is  no  connection  between  the  plaintiff's  road 
and  any  road  of  a  guaranteeing  company.  The  connection, 
even  by  traffic,  is  remote.  These  companies  might  as  well 
have  assumed  the  power  to  loan  them  money,  or  to  indorse 
their  notes,  or  any  other  commercial  transaction,  as  to  guar- 
antee the  performance  of  a  void  contract  by  one  company  to 
another." 

§  248.  Voidable  Railroad  Leases.  —  Officers  of  a  railroad 
company  stand  in  a  fiduciary  relation  to  the  corporation. 
They  cannot,  themselves,  take  a  lease  of  its  property  nor  lease 
property  to  it.^     They  cannot,  as  directors  of  one  corporation, 

^  Pennsylvania  Co.  u.  St,  Louis,  etc.  will    relieve    against    them   whenever 

R.  Co.,  118  \j.  S.  314  (1885),  (6  Sup.  their    enforcement    is    reasonably    re- 

Ct.  Rep.  1094).      '  sisted.      Directors  of  corporations,  and 

^  In  Warden  v.   Railroad  Co.,   103  all  persons  who  stand  in  a  fiduciary 

TJ.  S.  658  (1880),  the  Supreme  Court  relation    to    other    parties,    and    are 

of  the  United  States  laid  down  the  fol-  iclothed  with  power  to  act  for  them, 

lowing  general  principles  relating  to  are  subject  to  this  rule.     They  are  not 

the  obligations  of  officers  of  corpora-  permitted  to  occupy  a  position  which 

tions:    "It  is  among  the  rudiments  of  will  conflict  with  the  interests  of  the 

the  law  that  the  same  person  cannot  parties  they  represent  and  are  bound 

act  for  himself,  and  at  the  same  time,  to  protect.     They  cannot,   as  agents 

with  respect  to  the  same  matter,  as  or  trustees,   enter    into    or  authorize 

the  agent  of  another  whose  interests  contracts  on  behalf  of  others  for  whom 

are  conflicting.  The  law,  there-  they  are  appointed   to  act,   and  then 

fore,  will  always  condemn  the  trans-  personally  participate  in  the  benefits, 

actions  of  a  party  on  his  own  behalf.  Hence  all  arrangements  by  directors 

where,  in  respect  to  the  matter  con-  of  a  railroad  company  to  secure  an 

cerned,  he  is  the  agent  of  others,  and  undue  advantage  to  themselves  at  its 
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lease  its  railroad  to  another  corporation  to  which  they  stand 
in  similar  relation.  The  rule  is  based  upon  considerations  of 
public  policy  and  works  independently  of  fraud  or  good  in- 
tention. Any  such  lease  is  voidable  at  the  option  of  either 
corporation.'  It  is  not  void,  and  may  become  valid  by  ac- 
quiescence.^ 

The  majority  of  the  stockholders  of  a  railroad  company,  in 
controlhng  its  affairs,  stand  in  a  similar  position  of  trust  towards 
the  minority  stockholders.^  They  cannot  authorize  the  officers 
of  the  corporation  to  lease  its  railroad  to  another  corporation, 
owned  or  controlled  by  them,  unless  they  act  with  the  utmost 


expense  by  the  formation  of  a  new 
company  as  auxiliary  to  the  original 
one,  mth  an  understanding  that  they, 
or  some  of  them,  shall  take  stock  in  it, 
and  then  that  valuable  contracts  shall 
be  given  to  it,  in  the  profits  of  which 
they,  as  stockholders  in  the  new  com- 
pany are  to  share,  are  so  many  un- 
lawful devices  to  enrich  themselves  to 
the  detriment  of  the  stockholders  and 
creditors  of  the  original  company,  and 
will  be  condemned  whenever  properly 
brought  before  the  court  for  con- 
sideration." 

'  Ban-  V.  New  York,  etc.  R.  Co.,  125 
N.  Y.  263  (1891),  (26  N.  E.  Rep.  145) ; 
Jessup  V.  Illinois  Central  R.  Co.,  43 
Fed.  483  (1890) ;  Meeker  v.  Winthrop 
Iron  Co.,  17  Fed.  48  (1883).  See  also 
ante,  §  168:  '* Voidable  Leases."  Also 
antef   §   114:    *' Voidable  Sales.'' 

A  complaint  in  a  stockholder's 
action  against  a  railroad  corporation 
and  its  directors  alleging  that  the 
latter,  as  officers  and  trustees  of  the 
defendant  company,  took  from  them- 
selves, as  trustees  and  ofiicers  of 
another  company,  which  they  practi- 
cally owned  and  managed,  a  lease  of 
its  railroad  to  the  defendant  company 
at  an  exorbitant  rent,  and  ^.hereby 
depleted  the  latter 's  funds,  states  a 
good  cause   of  action. 

Sage   V.    Culver,    147    N.    Y. 
(1895),    (41   N.   E.    Rep.   513). 

Stockholders   cannot   sue    for 
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profits  arising  from  a  lease  of  a  rail- 
road to  their  corporation,  in  which 
the  directors  wrongfully  participated, 
unless  they  also  take  steps  to  rescind 
the  lease.  Hitchcock  v.  Barrett,  50 
Fed.  653  (1892). 

2  Barr  v.  New  York,  etc.  R.  Co.,  125 
N.  Y.  263  (1891),  (26  N.  E.  Rep.  145) ; 
Jessup  V.  Illinois  Central  R.  Co.,  43 
Fed.  483  (1890), 

In  Continental  Ins.  Co.  v.  New 
York,  etc.  R.  Co.,  187  N.  Y.  225,  238 
(1907),  (79  N.  E.  Rep.  1026),  the 
Court  said  with  respect  to  an  agree- 
ment settling  a  controversy  arising 
under  a  railroad  lease :  "Assuming 
that  the  fact  that  the  majority  of  the 
directors  of  the  Harlem  were  also 
directors  of  the  Central  rendered  the 
agreement  made  by  the  two  boards 
for  an  apportionment  of  the  interest 
reduction  between  the  two  companies 
voidable  at  the  election  of  the  Harlem 
stockholders,  as  doubtless  was  the 
case,  nevertheless  the  agreement  was 
not  absolutely  void,  but  could  be  rati- 
fied by  the  action  of  such  stock- 
holders, in  which  case  it  would  become 
binding  upon  the  company.  The 
right,  however,  to  avoid  a  contract 
made  by  common  directors  is  in  the 
corporation,  not  in  minority  stock- 
holders." 

2  See  post,  §300:  "Trust  Relation 
of  Controlling  Corporation  to  Minority 
Stockholders. " 
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good  faith  towards  the  whole  body  of  stockholders.     Courts 
of  equity  will  protect  the  interests  of  minority  stockholders.^ 


'  In  Flynn  v.  Brooklyn  aty  R.  Co., 
15S  N.  Y.  507  (1899),  (53  N.  E.  Rep. 
520)  the  New  York  Court  of  Appeals 
said:  "As  a  general  rule  courts  have 
nothing  to  do  with  the  internal  man- 
agement of  business  corporations. 
Whatever  may  lawfully  be  done  by 
the  directors  or  stockholders,  acting 
through  majorities  prescribed  by  law, 
m\ist  of  necessity  be  submitted  to  by 
the  minority,  for  corporations  can  be 
conducted  upon  no  other  basis.  All 
questions  within  the  scope  of  the  cor- 
porate powers  which  relate  to  the 
policy  of  administration,  to  the  ex- 
pediency of  proposed  measures,  or  to 
the  consideration  of  contracts,  pro- 
vided it  is  not  so  grossly  inadequate 
as  to  be  evidence  of  fraud,  are  beyond 
the  province  of  the  courts.  The  mi- 
nority directors  or  stockholders  can- 
not come  into  court  upon  allegations 
of  a  want  of  judgment  or  lack  of  effi- 
ciency on  the  part  of  the  majority  and 
change  the  course  of  administration. 
Corporate  elections  furnish  the  only 
remedy  for  internal  dissensions,  as  the 
majority  must  rule  so  long  as  it  keeps 
within  the  powers  conferred  by  the 
charter.  To  these  general  rules,  how- 
ever, there  are  some  exceptions,  and 
the  most  ioaportant  is  that  founded 
on  fraud.  While  courts  cannot  compel 
directors  or  stockholders,  proceeding 
by  the  vote  of  a  majority,  to  act 
wisely,  they  can  compel  them  to  act 
honestly,  or  undo  their  work  if  they 
act  otherwise.  Where  a  majority  of 
the  directors,  or  stockholders,  or  both, 
acting  in  bad  faith,  carry  into  effect  a 
scheme  which,  even  if  lawful  upon  its 
face,  is  intended  to  circumvent  the 
minority  stockholders  and  defraud 
them  out  of  their  legal  rights,  the 
courts  interfere  and  remedy  the 
wrong.  Action  on  the  part  of  di- 
rectors or  stockholders,  pursuant  to 
u.  fraudulent  scheme  designed  to  in- 


jure the  other  stockholders,  will  sus- 
tain an  action  by  the  corporation,  or, 
if  it  refuses  to  act,  by  a  stockholder 
in  its  stead  for  the  benefit  of  all  the 
injured  stockholders." 

Wormser  v.  Metropolitan  St.  R. 
Co.,  98  App.  Div.  (N.  Y.)  29  (1904), 
(90  N.  Y.  Supp.  714):  "Therefore, 
finding  as  we  do,  as  matter  of  law, 
that  the  Metropolitan  Street  Railway 
Company  had  the  power  and  capacity 
to  make  the  lease,  and,  as  matter  of 
fact,  that  it  was  authorized  by  the 
stockholders,  and  that  there  was  no 
fraud  or  wrong  perpetrated  upon 
such  stockholders  of  the  Metropolitan 
Street  Railway  Company  by  any 
persons  standing  in  the  relation  to 
them  of  trustees  or  in  any  fiduciary 
relation,  but  that  the  acts,  whether 
prudent  or  imprudent,  of  such  persons 
were  performed  in  perfect  good  faith, 
we  concur  with  the  court  at  Special 
Term  that  the  plaintiff  was  not  en- 
titled to  the  relief  demanded,  and 
hence  that  the  complaint  was  properly 
dismissed." 

Where  the  directors  of  a  street 
railway  company,  with  the  approval 
of  the  majority  of  the  stockholders, 
leased  its  property  for  a  long  term  of 
years  to  another  corporation  in  which 
they  became  interested,  it  was  held 
that  a  court  of  equity  would  not,  at 
the  suit  of  ix  minority  stockholder, 
annul  the  lease,  in  the  absence  of 
proof  of  fraud  or  that  the  lease  was 
detrimental  to  the  interests  of  the 
lessor  corporation. 

Dickinson  v.  Consolidated  Traction 
Co.,  114  Fed.  232  (1902);  affirmed, 
119  Fed.  871  (1903). 

Where  a  lessee  of  a  railroad  was  the 
owner  of  a  majority  of  the  stock  of  the 
lessor  company  and,  with  knowledge 
of  that  fact,  the  lease  was  approved 
by  the  holders  of  a  large  part  of  the 
minority  stock  and  was  not  questioned 
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"  The  right  of  action,  however,  belongs  to  the  corporation, 
and  should  be  brought  by  it  as  plaintiff,  but  when  it  will  not 
bring  the  suit  itself,  an  aggrieved  stockholder,  after  due  de- 
mand and  refusal,  or  unreasonable  neglect  to  proceed,  may 
bring  it  in  his  own  name  upon  making  the  corporation  a  party 
defendant.  Such  an  action  is  not  for  the  benefit  of  the  plain- 
tiff alone,  but  is  representative  in  character  and  for  the  benefit 
of  himself  and  all  other  stockholders  similarly  situated."  ^ 

§  249.  Leases  of  Railroads  for  Purpose  of  suppressing  Com- 
petition. —  Combinations  of  railroad  companies  for  the  pur- 
pose of  extinguishing  competition  are  contrary  to  public  policy. 
The  form  of  combination  is  immaterial.  That  in  the  form  of 
a  lease  is  as  invalid  as  any  other. 

This  subject  is  considered  at  length  in  the  concluding  part 
of  this  treatise.^ 

§  '2.50.  Remedy  of  State  —  Quo  "Warranto.  —  When  a  rail- 
road company,  without  legislative  authority,  leases  its  railroad 
and  franchises  for  an  extended  term  to  another  corporation, 
it  thereby  abandons  the  use  of  its  franchises,  and  its  charter 
becomes  subject  to  forfeiture  in  quo  warranto  proceedings.^ 

by    any    stockholder    for    more    tban  See    also    ante,    §    368:     '' Voidable 

twenty-seven  years,  it  was  held  that  Leases." 

such  lease  would  not  be  set  aside  at  ^  Flynn  v.   Brooklyn  City  R.   Co., 

the    suit    of    a    minority    stockholder  158  N.  Y.  508  (1899),  (53  N.  E,  Rep. 

where  the  matters  complained  of  did  520). 

not  appear  to  be  fraudulent  or  clearly  The  right  to  avoid  an  agreement 

inconsistent     with     the     exercise     of  settling    a    question    concerning    the 

honest  judgment.  terms  of  a  lease  rests  in  the  corpora- 
Wolf  V.  Pennsyh'ania  R.  Co.,   195  tion,    not    in    minority    stockholders, 

Pa.  St.  91   (1900),  (45  Atl.  Rep.  9.'^6).  unless    its    ratification   was    procured 

See  also:    Pondir  d.  New  York,  etc.  by    fraud    or    concealment,    and    in 

R.  Co.,  72  Hun  (N.  Y.),  384  (1893),  ignorance  of  the  true  state  of  facts. 

(25    N.     Y.    Supp.    560) ;      Glengary  Continental  Ins.  Co.  v.  New  York, 

Consol.     Min.     Co.     v.     Boehmcr,     2S  etc.  R.  Co.,  187  N.  Y.  225  (1907),  (79 

Colo.    1    (1900),   (62  Pac.    Re|i.   8.39) ;  N.  E.  Rep.  1026). 

Mcl.eary   v.    Erie   Tel.    etc.     Co.,    38  See  also  Wallace  v.  LoJig  Island  R. 

Misc.    (N.    Y.)   3    (1902),    (76   N.   Y.  Co.,  12  Hun  (N.  Y.),  464  (1877). 

Supp.  712).     Compi/rr  Shaw  V.  Davis,  ^  See  pos(,  Part  V. :    "Combinations 

78  Md.  308  (1894),  (28  Atl.  Rep.  619,  oj  Corporations." 

23  L.  R.  A.  294);   Miner  v.   Belle  Isle  ^  State  v.  Atchison,  etc.  R.  Co.,  24 

Ice  Co.,  93  Mich.  97  (1892),  (53  N.  W.  Neb.  143  (1888),  (38  N.  W.  Rep.  43, 

Rep.  21,8,  17  L.  R.  A.   412);  Meeker  8  Am.  St.  Rep.  164);    Commissioners 

V.   Winthrop   Iron    Co.,    17    Fed.    48  of  Tippecanoe  Co.    !•.   Lafayette,  etc. 

(1883).  R.  Co.,  50  Ind.  85  (1875).     In    East 
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In  State  v.  Atchison,  etc.  R.  Co}  the  Supreme  Court  of  Ne- 
braska said:  "  While  a  lessee  in  a  proper  case,  or  assignee  or 
purchaser,  will  take  a  road  burdened  with  the  conditions, 
obligations  and  duties  assumed  by  the  original  corporation, 
yet  there  can  be  no  such  transfer  by  lease,  assignment  or 
sale  without  express  statutory  authority,  and  as  we  find  no 
such  authority  and  the  defendant  has  been  guilty  of  mis- 
user and  non-user  of  its  franchises,  they  are  subject  to  forfei- 
ture." ^ 

§  251.  Remedy  of  State  — Injunction.  — As  already  shown, 
the  remedy  of  the  State,  in  the  case  of  ultra  vires  acts  com- 
mitted by  a  corporation,  is  quo  warranto,  and,  in  the  case  of 
private  corporations,  this  remedy  is  exclusive.^  Courts  of 
equity  are  not  open  to  the  State  for  the  exercise  of  visitorial 
powers  over  such  corporations,  and  injunction  is  not  a  proper 
remedy  to  restrain  their  unauthorized  acts.     Lord  Cowper,  in 


Line,  etc.  R.  Co.  v.  Stale,  75  Tex.  434 
(1889),  (12  S.  W.  Rep.  690),  quo  war- 
ranto was  sustained,  forfeiting  tlie 
charter  of  tlie  defendant  railroad  com- 
pany because  of  an  illegal  transfer  of 
its  railroad  and  franchises.  See  also 
State  V.  Minnesota  Central  R.  Co.,  36 
Minn.  246  (1886),  (30  N.  W.  Rep. 
816). 

In  Eel  River  R.  Co.  v.  State,  155 
Ind.  4.33  (1900),  (57  N.  E.  Rep.  388), 
it  was  held  that  the  acts  of  a  domestic 
railroad  company  in  turning  over  all 
its  property  and  franchises  to  a  rival 
company  imder  a  lease  in  perpetuity, 
and  in  acquiescing  in  the  destruction 
of  a  portion  of  its  railroad  in  order  to 
destroy  competition,  were  sufficient 
grounds  to  authorize  a  forfeiture  of  its 
franchises. 

1  State  V.  Atchison,  etc.  R.  Co.,  24 
Neb.  163  (1888),  (38  N.  W.  Rep.  43, 
8  Am.  St.  Rep.  164).  In  this  case, 
however,  the  Court  said  that  for- 
feiture would  not  be  enforced  in  the 
first  instance,  and  the  lease  was  de- 
clared void. 

2  Even  the  consent  of  the  State  to  a 
transfer  may  not  prevent  forfeiture 
under     certain     circumstances.     This 


principle  is  illustrated  in  State  v.  St. 
Paul,  etc.  R.  Co.,  35  Minn.  225  (1886), 
(28  N.  W.  Rep.  3):  "The  consent  of 
the  State  may  not  prevent  a  forfeiture 
of  the  corporate  franchise,  where  the 
corporation  disposes  of  and  abandons 
all  its  business  and  operating  fran- 
chises, so  that  there  is  nothing  left 
which  it  can  lawfully  do,  and  so  that 
there  can  be  no  reason  for  keeping  it 
longer  in  life." 

^  Attorney  General  v.  Utica  Ins. 
Co.,  2  Johns.  Ch.  371  (1817).  In  this 
case  Chancellor  Kent  declined  to  en- 
join an  insurance  company  from  doing 
a  banking  business.  The  equitable 
remedy  is,  however,  now  open  to  the 
State,  in  New  "York,  under  the  Code  of 
Civil  Procedure,  in  relation  to  the 
"judicial  supervision"  of  corpora- 
tions. People  V.  Ballard,  134  N.  Y. 
269  (1892),  (32  N.  E.  Rep.  54).  In 
Attorney  General  v.  Tudor  Ice  Co., 
104  Mass.  239  (1870),  (6  Am.  Rep. 
227),  where  an  injunction  to  restrain 
an  ice  company  from  importing  teas 
was  refused,  the  cases  bearing  upon 
the  rights  of  the  State  in  a  court  of 
equity  are  collected  and  carefully 
considered. 
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a  very  early  English  case/  denied  the  attorney-general  a  remedy 
in  equity  against  a  corporate  excess  of  powers  upon  the  ground 
that  "  it  would  usurp  too  much  on  the  king's  bench";  and 
such  is  substantially  the  reason  of  the  rule  at  the  present  time  — 
adequate  remedy  at  law. 

This  rule  is  also,  undoubtedly,  applicable,  in  the  case  of  a 
gwasi-public  corporation,  where  the  ultra  vires  act  relates  merely 
to  the  internal  affairs  of  the  corporation;  but  where  it  involves 
the  relations  of  the  corporation  to  the  State  and  may  injuri- 
ously affect  the  public  interests,  it  is  inapplicable,  and  the 
State  may  file  a  bill  in  equity  and  obtain  an  injunction  re- 
straining the  exercise  of  the  power  usurped.^  This  remedy 
is  especially  available  in  the  case  of  railroad  companies,  which 
exercise  the  power  of  eminent  domain  by  delegation  from  the 
State;  and  an  ultra  vires  lease  of  a  railroad  and  franchises 
forbidden  by  public  policy  may  be  restrained  in  its  execution 
and  performance  at  the  suit  of  the  State.  Where  such  a  lease 
is  not  only  unauthorized  but  is  forbidden  by  statutory  '  or 


^  Attorney  General  v.  Reynolds, 
1  Eq.  Cas.  Ab.  (3d  Ed.)  131  (1705). 

2  The  attorney  general  has  the 
right,  when  the  property  of  the  sov- 
ereign, or  the  interests  of  the  public 
are  directly  concerned,  to  institute 
suit  for  their  protection,  by  informa- 
tion at  law  or  in  equity,  without  a 
relator.  Attorney  General  v.  Dela- 
ware, etc.  R.  Co.,  36  N.  J.  Eq.  631 
(1876). 

In  Attorney  General  v.  Great  North- 
ern R.  Co.,  1  Dr.  &  Sm.  154  (1860),  a 
railroad  company  was  restrained  from 
trading  in  coal  in  large  quantities. 
See  also  State  v.  Dodge,  etc.  R.  Co., 
53  Kan.  377  (1804),  (36  Pac.  Rep. 
747,  42  Am.  St.  Rep.  2<1.j)  ;  Attorney 
General  v.  Jamaica  Pond  Aqueduct, 
133  Mass.  361  (1882) ;  United  States 
V.  Western  Union  Tel.  Co.,  50  Fed. 
Rep.  28  (1892),  affirmed,  160  U.  S.  53 
(1895),  (16  Sup.  Ct.  Rep.  210);  At- 
torney General  v.  Chicago,  etc.  R.  Co., 
35  Wis.  425  (1874);  Buck  Mountain 
Coal  Co.  V.  Lehigh  Coal,  etc.  Co.,  50 
Pa.  St.  91  (1865),  (88  Am.  Dec.  534) ; 
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Attorney  General  v.  Mid-Kent  R.  Co., 
L.  R.  3  Ch.  App.  100  (1S67);  Ware 
V.  Regent's  Canal  Co.,  3  De  Gex  &  J. 
212  (1858);  Hare  v.  London,  etc.  R. 
Co.,  2  Johns.  &  Hem.  80  (1861).  Com- 
pare, however,  Attorney  General  v. 
Great  Eastern  R.  Co.,  L.  R.  11  Ch.^D. 
449  (1879). 

^  In  Stockton  v.  Central  R.  Co., 
50  N.  J.  Eq.  52  (1S92),  (24  Atl.  Rep. 
964,  17  L.  R.  A.  97),  the  Attorney 
General  of  New  Jersey  filed  a  bill  in 
equity  to  have  the  lease  of  the  Central 
Railroad  Company  of  New  Jersey  to 
the  Port  Reading  Railroad  Company, 
a  small  New  Jersey  corporation  con- 
trolled by  the  Philadelphia  and  Read- 
ing Railroad  Company,  declared  to  be 
idtra  mrrs  and  void,  and  for  an  injunc- 
tion against  taking  possession  there- 
under. The  Court  held  that  the 
lease  was,  in  effect,  a  lease  to  the 
Philadelphia  and  Reading  Railroad 
Company  —  a  foreign  corporation ; 
that  it  was  not  only  unauthorized,  but 
forbidden  by  the  New  Jersey  statute ; 
that  its  effect  was  to  partially  destroy 
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constitutional '  provisions,  or  tends  to  the  creation  of  a  monop- 
oly,^ the  inadequacy  of  quo  warranto  as  a  preventive  remedy 
is  apparent. 
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5  252.     Authority  to  lease  must  be  derived  from   State  where  Railroad  is 

located. 
§  253.     Authority  to  lease  to  Foreign  Corporation. 
§  254.     Status  of  Foreign  Corporation  leasing  Railroad. 


§  252.  Authority  to  lease  must  be  derived  from  State  where 
Railroad  is  located.  —  The  charter  of  a  corporation  granted 
by  a  State  has  no  binding  force  proprio  vigore  outside  its  terri- 
torial limits.  As  said  in  an  early  case:  "  Every  power  which  a 
corporation  exercises  in  another  State,  depends  for  its  validity 
upon  the  laws  of  the  sovereignty  in  which  it  ig  exercised."' 

While,   by  the   comity  between   States,   a   foreign   railroad 


competition  in  the  production  of  sale 
of  anthracite  coal;  that  it  was  ultra 
vires,  and  tended  to  monopoly;  and 
granted  the  relief  prayed  for.  It  is  of 
interest  to  note  that  the  Central  Rail- 
road Company  of  New  Jersey  is  now 
controlled  by  the  Reading  Railroad 
Company  through  the  ownership  of 
stock  upon  which  it  has  issued  col- 
lateral trust  bonds  —  a  convenient 
alternative  to  a  lease. 

^  The  State  may  maintain  a  suit  to 
enjoin  a  railroad  company  from  pur- 
chasing the  property  and  lines  of  other 
companies,  in  violation  of  Kentucky 
Constitution,  §  201,  providing  that  no 
railroad  company  shall  acquire,  by 
purchase  or  otherwise,  any  parallel  or 
competing  line.  Louisville,  etc.  R. 
Co.,  V.  Commonwealth,  97  Ky.  675 
(1895),  (31  S.  W.  Rep.  476)  {affirmed 
sub  nom.  Louisville,  etc.  R.  Co.  v.  Ken- 


tucky, 161  U.  S.  677,  (1896),  (16  .Sup. 
Ct.  Rep.  714)),  where  the  Court  said 
(p.  095):  "It  is  contended  injunction 
is  not  the  proper  remedy.  But  it 
seems  to  us  if  the  Commonwealth  of 
Kentucky  can  sue  at  all  for  act  ultra 
vires  by  a  corporation,  there  is  no  room 
for  disputing  its  right  to  a  preventive 
injunction  in  this  case.  For,  according 
to  very  reputable  authority,  and,  we 
think,  upon  principle,  a  court  of  equity 
has  jurisdiction,  and  may,  in  an  action 
by  the  State,  enjoin  a,  corporation 
from  exceeding  its  chartered  powers, 
or  doing  acts  otherwise  illegal  and 
injurious  to  the  public." 

2  Stockton  V.  Central  R.  Co.,  50  N. 
J.  Eq.  52  (1892),  (24  Atl.  Rep.  964,  17 
L.  R.  A.  97). 

^  Runyan  v.  Coster's  Lessee,  14  Pet. 
(U.  S.)  122  (1840). 
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company  may  be  permitted  within  a  State  to  make  contracts 
and  exercise  ordinary  powers  in  the  general  transaction  of 
business,  such  a  corporation  cannot  lease  or  take  a  lease  of 
a  railroad  without  the  consent  of  the  State  in  which  it  is  lo- 
cated.' The  State,  in  authorizing  the  building  of  a  railroad 
within  its  borders,  reserves  the  right  to  control  its  transfer. 

The  rule  that  a  railroad  lease  is  invalid  unless  each  corpo- 
ration is  authorized  thereto  by  the  State  of  its  creation,  requires 
the  additional  provision  that  the  State  in  which  the  railroad 
is  situated  shall  give  its  approval.  Only  in  a  case  where  a 
railroad  company  owns  a  railroad  in  a  foreign  State  will  the 
additional  requirement  impose  an  additional  obligation. 

This  limitation  upon  the  power  of  a  corporation  in  a  foreign 
State  is  not  founded  upon  the  principle  of  ultra  vires.  A  cor- 
poration may  be  expressly  authorized  by  its  charter  to  trans- 
act business  in  foreign  countries  and  States.^  Its  articles  of 
association  —  when  formed  under  general  laws  —  may,  in 
terms,  authorize  it  to  lease  railroads  in  other  States.  The 
power  so  granted  or  assumed  can  be  exercised  only  by  per- 
mission of  the  foreign  State.  It  is  not  so  much  a  question  of 
corporate  power  as  of  the  right  to  exercise  it.' 

'  Briscoe  v.  .Southern  Kansas  R.  Co.,  undertakes,  by  a  lease  of  its  road,  to 
40  Fed.  280  (1889):  "It  is  decided  in  get  rid  of  its  responsibility,  or  liabili- 
Bank  v.  Earle,  13  Pet.  524  (1839),  tliat  tics  to  tlie  public,  which  it  assumed 
courts  of  justice  have  always  ex-  when  it  accepted  the  franchi.se,  it 
pounded  and  executed  contracts  ac-  would  be  exercising  an  extraordinary 
cording  to  the  law  of  the  place  in  power,  which  may  be  greatly  i>reju- 
which  they  are  made,  provided  that  dici.al  to  the  public,  and  therefore  is 
the  law  was  not  repugnant  to  the  laws  contrary  to  the  known  policy  of  a 
or  policy  of  their  own  country.  The  State,  and  injurious  to  its  interests 
court,  in  the  above  case,  held  the  rule  and  cannot  be  exercised  unless  the 
to  be  'that,  by  the  comity  of  nations.  State,  by  express  authority  conferred, 
foreign  corporations  are  allowed  to  authorizes  it  to  be  done."  See  also 
make  contracts  under  their  respecti^-e  Howard  v.  Chesapeake,  etc.  R.  Co., 
limits  not  contrary  to  the  known  11  .\pp.  Oas.  (D.  C.)  300  (1897). 
policy  of  such  nations,  or  injurious  to  '  An  examination  of  broad  charters 
tlieir  interests.'  This  gives  a  railroad  granted  by  certain  States  will  disclose 
corporation  the  right  to  exercise  all  the  curious  fact  that  corporations  are 
its  ordinary  powers  growing  out  of  its  often  authorized  to  exercise  most  ex- 
franchise,  such  as  making  contracts  traordinary  powers,  provided  they  do 
in  regard  to  the  transaction  of  its  busi-  not  exercise  them  within  the  limits  of 
ness,  as  was  the  case  in  Raihoai  1  Com-  the  State  granting  them, 
pany  v.  Gebhard,  109  U.  S.  527  (1883),  '  Where  the  incorporators  under  an 
(3  Sup.  Ct.  Rep.  363).     But  when  it  English  Companies' Act  inserted  in  the 
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§  253.    Authority    to    lease    to    Foreign    Corporation.  — As 

shown  in  the  last  section,  a  corporation  created  by  one  State 
cannot  take  a  lease  of  a  railroad  situated  in  another  State 
without  its  permission.  Many  States  have  passed  general 
laws  granting  this  permission  to  foreign  railroad  companies, 
which  have  already  been  referred  to.' 

Under  such  statutes,  a  lease  of  a  railroad  may  be  lawfully 
taken  by  a  foreign  corporation  provided  it  is,  itself,  acting 
within  the  powers  conferred  by  the  State  of  its  creation.  Thus, 
under  the  New  York  statute  authorizing  railroad  companies 
"  to  contract  with  each  other,"  it  was  held  that  a  New  York 
corporation  might  take  a  lease  of  a  railroad  in  Vermont,  owned 
and  operated  by  a  corporation  of  that  State,  where  such  cor- 
poration was  given  by  its  charter  power  to  enter  into  such  a 
contract.^ 

Upon  the  principle  that  power  to  lease  to  a  foreign  corpora- 
tion must  be  clearly  expressed,  the  Supreme  Court  of  New 
Jersey  held  that  a  statute  of  that  State  authorizing  a  railroad 
and  canal  company  to  make  arrangements  for  connection  or 

It  had,  therefore,  contracting  capacity, 
and  was  a  good  party  to  deal  with. 
The  Ogdensburgh  &  Lake  Champlain 
Railroad,  on  its  part,  lacked  no  power 
expressly  given  by  statute  to  similar 
corporations  in  this  State,  nor  any 
which,  as  incident  and  necessary 
thereto,  might  enable  it  to  carry  on 
the  objects  of  the  incorporation.  ,  . 
Unless    we    are   to  say   that   its 

operation  must  be  confined  to  con- 
tracts with  roads  operating  in  and 
under  the  laws  of  this  State,  the  lease 
must  be  held  valid  between  the 
parties.  We  see  no  reason  for  such 
restriction  nor  any  principle  of  public 
law  which  requires  it.  We  are  not  at 
liberty  to  create  it.  It  would  be 
legislation,  not  construction.  A  cor- 
poration given  capacity  to  contract, 
may  exercise  that  capacity  with  any 
party  in  or  outside  the  limits  of  the 
State,  unless  the  law-making  power  of 
that  other  State  forbids."  Compare 
Briscoe  v.  Southern  Kan.  R.  Co.,  40 
Fed.  273  (1889). 
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articles  of  association  a  power  to  lease 
railroads  in  foreign,  countries,  it  was 
held  that  the  corporation  acquired 
thereby  no  authority  to  lease  a  rail- 
road in  Oregon.  Power  to  act  in 
foreign  countries  cannot  be  so  created 
by  the  parties  themselves.  Oregon  R., 
etc.  Co.  V.  Oregonian  R.  Co.,  130  U.  S. 
1  (1889),  (9  Sup.  Ct.  Rep.  409),  revers- 
ing 22  Fed.  245  (1884),  and  23  Fed. 
232  (1885). 

^  See  ante,  §  180:  "What  Railroads 
may  be  leased.     Statutory  Provisions.'* 

2  Day  V.  Ogdensburgh,  etc.  R.  Co., 
107  N.  Y.  129  (1887),  (13  N.  E.  Rep. 
765):  "It  is  next  argued  for  the  re- 
spondents that  the  arrangement  ex- 
pressed through  these  instruments, 
so  far  as  the  Ogdensburgh  &  Lake 
Champlain  Railroad  Company  is  con- 
cerned, is  beyond  the  capacity  and 
power  of  that  corporation.  We  have 
seen  that  the  Vermont  Railroad  Com- 
pany had  corporate  powers,  and 
among  those  expressly  given  by  its 
charter  is  a  power  to  lease  its  road. 
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consolidation  of  business  by  agreement,  contract  or  lease 
"  with  any  other  railroad  or  canal  company  in  this  State  or 
otherwise  "  did  not  authorize  a  lease  to  a  corporation  not  of 
that  State.'  The  Court  said:  "  No  power  is  given  to  lease  to 
a  company  out  of  this  State  unless  the  word  '  otherwise/ 
which  is  not  an  adverb  of  place,  is  held  to  mean  '  otherwhere.' 
It  is  an  inappropriate  word  to  express  such  meaning."  ^ 

A  Minnesota  statute  providing  that  "  any  railroad  corpora- 
tion may  lease  or  purchase  any  part  or  all  of  any  railroad  con- 
structed by  another  corporation  whose  lines  of  road  are  con- 
tinuous or  connected  with  its  own  "  has  been  held,  in  view  of 
its  title  and  other  statutory  provisions,  to  confer  authority 
only  for  a  lease  between  corporations  of  that  State. ^ 

§  254.  Status  of  Foreign  Corporation  leasing  Railroad.  — 
Statutes  authorizing  the  leasing  of  railroads  located  within 
the  State  to  corporations  of  another  State  often  define  the 
status,  and  prescribe  the  rights  and  duties,  of  the  foreign  lessee 
corporation.'' 


'■  Black  V.  Delaware,  etc.  Canal  Co., 
24  N.  .J.  Eq.  475  (1873).  Compare 
Stewart  v.  Lehigh  Valley  R.  Co.,  38 
N.  J.  L.  505  (1875). 

The  New  Jersey  act  of  1885,  forbid- 
ding any  lease  of  a  railroad  to  a 
foreign  corporation  without  the  con- 
sent of  the  legislature,  could  not  be 
evaded  by  a  nominal  lease  to  a  do- 
mestic corporation  whose  stock  was 
owned  by  a  foreign  corporation,  which 
was  the  real  lessee.  Stockton  v.  Cen- 
tral R.  Co.,  50  N.  J.  Eq.  75  (1892), 
(24  Atl.  Rep.  964,  17  L.  R.  A.  97). 

^  Notwithstanding  the  reasoning  of 
the  Court,  it  seems  entirely  clear  that 
the  legislature  did  use  the  word 
'^otherwise"  precisely  in  the  sense  of 
"otherwhere,"  and  intended  to  in- 
clude corporations  within  and  without 
the  State. 

'  Freeman  o.  Minneapolis,  etc.  R. 
Co.,  28  Minn.  443  (1881),  (10  N.  W. 
Rep.  594). 

In  St.  Louis,  etc.  R.  Co.  v.  Terre 
Haute,  etc.  R.  Co.,  33  Fed.  440  (1888), 
affirmed  145  U.  S.  393  (1892),  (12  Sup. 
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Ct.  Rep.  953),  it  was  held  that  a  lease 
of  a  railroad,  executed  by  an.  Illinois 
railway  company  to  an  Indiana  com- 
pany, was  invalid,  because  the  latter 
company  was  not  authorized  to  ac- 
cept a  lease  from  an  Illinois  corpora- 
tion. 

*  The  following  contains  the  sub- 
stance of  several  statutes  relating  to 
foreign  lessee  corporations: 

Arkansas.  San.  &  H.  Dig.  1894, 
§  6334:  A  corporation  of  another 
State  being  a  lessee  of  a  railroad  in 
this  State,  shall  likewise  be  held 
liable  for  violation  of  laws  of  this 
State,  and  may  be  sued  and  sue  in. 
all  cases,  and  for  the  same  causes 
and  in  the  same  manner,  as  a  corpora^- 
tioa  of  this  State. 

Kansas.  G.  S.  1897,  eh.  70,  §  96: 
A  railroad  company  of  another  State 
which  shall  lease  a  railroad  in  this 
State  shall  possess,  in  this  State, 
all  the  rights,  powers,  privileges  and 
franchises  conferred  by  the  laws  of 
this  State  upon  a  railroad  company  of 
this  State. 


CHAP.   XXIV]  TRACKAGE   CONTRACTS  §   255 

In  the  absence  of  express  statutory  provision,  a  corporation 
of  another  State  operating  a  domestic  railroad  takes  it  sub- 
ject to  all  the  conditions  and  burdens  attaching  to  it,  and  to 
the  obligations  respecting  the  operation  of  railroads  imposed 
by  the  laws  of  the  State  in  which  it  is  located  upon  railroad 
companies  generally.' 


CHAPTER   XXIV 


TRACKAGE    CONTRACTS 

§  255.  Nature  of  a  Trackage  Contract. 

§  256.  Express  Authority  not  necessary  for  Execution  of  Trackage  Oontract. 

§  257.  Execution  of  Trackage  Contracts. 

§  258.  Assignability  of  Trackage  Contracts. 

§  259.  Construction  of  Trackage  Contracts. 

§  260.  Specific  Performance  of  Trackage  Contracts. 

§  261.  Liability  of  Proprietary  Company  to  Third  Persons. 

§  262.  Liability  of  Licensee  Company  to  Third  Persons. 

§  263.  Liability  to  Employees. 

§  255.  Nature  of  a  Trackage  Contract.  —  A  trackage  con- 
tract is  an  agreement  by  which  one  railway  company  lets  an- 
other company  into  a  joint  use  of  a  portion  of  its  tracks.  It 
is  clearly  distinguishable  from  a  lease  in  that  it  conveys  no 

Michigan.     P.   A.    1901,   Act.    No.  1768:    A  railroad  company  of  another 

30,   page  50:     "The  foreign  railroad  State  which  shall  lease  a  railroad  in 

company  so  leasing  shall  operate  and  this    State    shall    possess    all    rights, 

hold  the  railroad  subject  to  all  the  powers,     privileges     and     franchises 

duties  and  obligations  and  with  all  possessed    by    corporations    of    this 

the   rights   and    privileges   prescribed  State. 

by  the  general  railroad  law  of  this  South  Dakota.     Anno.  Stat.   1901, 

State."  §  3906:    Similar  to  Nebraska  statute, 

Missouri.     R.    S.    1899,    §    1060:  supra. 
If    a    railroad    company    of    another  Wyomint;.     R.    S.    1899,    §    3206: 

State   shall   lease    a   railroad   in   this  Similar  to    Nebraska   statute,   supra. 

State  it  shall  be  held  liable  for  the  Also    confers    the    right    of    eminent 

violation  of  any  laws  of  this   State,  domain, 

and  may  sue  and  be  sued  for  the  same  '  McCandless  v.  Richmond,  etc.  R. 

causes  and  in  the  same   manner  as  Co.,  38  S.  C.   103   (1892),   (16  S.  E. 

a,  corporation  of  this  State.  Rep.  429,  18  L.  R.  A.  440). 


Nebraska.     Comp.    Stat.    1901,    § 
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estate  in  the  property  and  no  right  to  its  exclusive  possession.* 
It  is  in  the  nature  of  a  hcense  —  although  non-revocable  and 
enforceable  —  or  a  grant  of  a  privilege  for  hire.^ 

Trackage  contracts  may  be  made  upon  any  basis  the  con- 
tracting corporations  determine.  Contracts  upon  a  ''  wheel- 
age  "  or  ''  mileage  "  basis  are  common. 

In  England,  the  right  of  a  railway  company  to  work  its 
traffic  over  a  portion  of  the  line  of  another  company  does  not, 
as  a  general  rule,  depend  upon  the  ability  of  the  two  corpora- 
tions to  agree  upon  a  contract.  Many  railway  acts  grant  the 
right  to  one  company  to  exercivSe  "  running  powers  "  — as 
they  are  designated  —  over  the  tracks  of  another  and  provide 


^  Union  Pacific  R.  Co.  v.  Chicago, 

etc.  R.  Co.,  163  U.  S.  583  (1895), 
(16  Sup.  Ct.  Rep.  1173):  "The  con- 
tract in  this  regard  was  really  an  agree- 
ment for  trackage  rights,  for  running 
arrangements,  a  'terminal  contract' 
with  compensation  upon  a  'mileage' 
or  'wheelage'  basis  .  .  (p.  593) 
The  stipulations  of  the  contract  re- 
lating to  the  use  of  the  Rock  Island 
tracks  between  South  Omaha  and 
Lincoln  by  the  Pacific  Company 
did  not  embrace  the  acquisition  of 
right  of  way  or  real  estate." 

A  statutory  right  in  one  corpora- 
tion to  use  the  land  of  another  com- 
pany for  the  purpose  of  making  con- 
nections has,  howe\er,  been  held  to 
be  an  "interest  in  lands"  within  the 
provision  of  the  Statute  of  Frauds. 
Port  Jervis,  etc.  R.  Co.  v.  New  York, 
etc.  R.  Co.,  132  N.  Y.  445  (1892), 
(30  N.  E.  Rep.  855). 

A  railroad  conipany  owning  a  rail- 
road between  two  points  entered 
into  an  agreement  with  another  com- 
pany called  a  lease  by  wliich  the  latter 
company  was  given  the  right  to  use 
the  tracks  between  such  points,  the 
agreement  providing  that  "said  rail- 
road shall  be  operated  by  the  parties 
hereto  j  ointly . ' '  It  was  held  that 
the  agreement  was  merely  a  grant  of 
trackage  rights  and  not  a  merging  of 
the  business  of  the  two  companies. 
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Central  Trust  Co.  v.  Colo.  Midland 
R.  Co.,  89  Fed.  560  (1898). 

An  agreement  by  which  one  rail- 
road company  obtains  trackage  rights 
over  the  road  of  another  and  a  joint 
use  of  terminals,  yards  and  other 
facilities,  and  by  which  a  third  com- 
pany obtains  also  the  joint  use  of 
such  yard  and  facilities  and  which 
is  of  benefit  to  the  public  in  facilitat- 
ing the  transportation  of  freight,  is 
valid. 

Georgia  R.,  etc.  Co.  v.  Maddox, 
116  Ga.  64  (1902),  (42  S.  E.  Rep. 
315). 

^  In  Coney  Island,  etc.  R.  Co.  v. 
Brooklyn  Cable  Co.,  53  Hun  (N.  Y.), 
170  (18S9),  (6  N.  Y.  Supp.  108),  the 
Court  said:  "The  contract  here  is 
a  mere  license  or  privilege  for  hire. 
It  is  not  a  lease  conveying  an  interest 
in  the  realty  but  an  agreement  con- 
taining mutual  stipulations  in  the 
nature  of  a  license.  It  is  clear  the 
intent  was  to  permit  the  first  licensee 
to  run  its  cars  over  the  tracks  m.en- 
tioned.  Had  it  been  designed  to 
cover  any  more  than  such  a  privilege 
other  terms  would  have  been  used  to 
indicate  such  an  intention." 

See  also  Richmond,  etc.  R.  Co.  v. 
Durham,  etc.  R.  Co.,  104  N.  C.  658 
(1889),  (40  Am.  &  Eng.  R.  Cas.  488, 
10  S.  E.  Rep.  659). 
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that  in  case  of  disagreement  as  to  the  compensation  to  be  paid 
the  matter  shall  be  submitted  to  arbitration.' 

Similar  statutes  compelling  railroad  companies  to  furnish 
facilities  to  intersecting  roads  for  the  purpose  of  making  track 
connections,  and  providing  for  the  ascertainment  of  com- 
pensation therefor,  have  been  enacted  in  many  American 
States.^ 

§  256.  Express  Authority  not  necessary  for  Execution  of 
Trackage  Contract.  — Express  statutory  authority  is  not  neces- 
saiy  to  enable  a  railroad  company  to  enter  into  a  trackage 
contract  granting  to  another  company,  in  common  with  itself, 
the  right  to  use  a  portion  of  its  tracks  and  facilities,  not  re- 
quired for  the  exercise  of  its  own  franchises.  The  rule  that 
a  railroad  company  cannot,  without  legislative  authority, 
alienate  its  franchises  or  property  necessary  for  the  discharge 
of  its  duties  to  the  public,  has  no  application.  The  owner 
of  the  railroad  under  such  a  contract  transfers  no  franchise, 
l^arts  with  no  property  and  is  not  excluded  from  the  use  and 


^  For  general  statute  see  Railway 
Clauses  Act  of  1845,  §  92. 

Where  an  act  provided  that  the 
running  powers  granted  were  to  be 
exercised  upon  terms  to  be  agreed 
upon,  or  in  default  of  agreement  to 
be  settled  by  arbitration,  and  the 
owners  of  the  railway  were  to  make 
all  arrangements  required  by  the 
agreement  or  arbitration,  it  was  held 
that  "terms"  included  the  necessary 
arrangements  for  regulating  the  joint 
traffic.  Swansea,  etc.  R.  Co.  v. 
Swansea,  etc.  R.  Co.,  3  Ry.  &  C.T. 
Cases,  339  (1879). 

Where  an  act  gave  a  railway  com- 
pany running  powers  over  part  of 
the  line  of  another  company  for 
"local  traffic"  it  was  held  that  that 
phrase  meant  "traffic  from  one  known 
station  to  another  on  the  line.'' 
Midland  R.  Co.  v.  Manchester,  etc. 
R.  Co.,  22  L.  T.  Rep.  601  (1870). 
See  also  Plynjouth,  etc.  R.  Co.  v. 
Great  Western' R.  Co.,  6  Ry.  &  C.  T. 
Cases,  101  (1889). 

For  other  cases  construing  acts  of 


Parliament  granting  running  powers 
and  providing  for  the  ascertainment 
of  compensation  see  Midland  R.  Co. 
1).  Neath,  etc.  R.  Co.,  2  Ry.  &  C.  T. 
Cases,  366  (1876);  Caledonia  R.  Co. 
V.  North  British  R.  Co.,  2  Ry.  &  C.  T. 
Cases,  271  (1875);  Taff  Vale  R.  Co. 
V.  Ryhmney  R.  Co.,  2  Ry.  &  C.  T. 
Cases,  176  (1875);  South  Devon  R. 
Co.  V.  Devon,  etc.  R.  Co.,  2  Ry.  & 
C.  T.  Cases,  348  (1876). 

^  See  New  York  statute  construed 
in  Port  Jervis,  etc.  R.  Co.  v.  New 
York,  etc.  R.  Co.,  132  N.  Y.  439 
(1892);  (30  N.  E.  Rep.  855).  Also 
Pennsylvania  statute  construed  in 
Altoona,  etc.  R.  Co.  v.  Beech  Creek 
R.  Co.,  177  Pa.  St.  443  (1896),  (35 
Atl.  Rep.  734). 

An  Ohio  statute  authorizing  rail- 
road companies  to  make  "running 
arrangements  "  with  other  companies 
is  construed  in  Stanley  v.  Cleveland, 
etc.  R.  Co.,  18  Ohio  St.  552  (1869). 

For  charter  provision  see  Olcott  v. 
Tioga  R.  Co.,  27  N.  Y.  546  (1863), 
(84  Am.  Dec.  298). 
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enjoyment  of  its  property  and  franchises.  It  merely  grants 
the  surplus  use  of  its  tracks.' 

In  Union  Pacific  R.  Co.  v.  Chicago,  etc.  R.  Co.^  the  Supreme 
Court  of  the  United  States  said:  "  By  the  contract  the  Pacific 
Company  parted  mth  no  franchise,  and  was  not  excluded 
from  any  part  of  its  property  or  the  full  enjoyment  of  it.  What 
it  agreed  to  do  was  to  let  the  Rock  Island  into  such  use  of 
the  bridge  and  tracks  as  it  did  not  need  for  its  own  purposes. 
This  did  not  alien  any  property  or  right  necessary  to  the  dis- 
charge of  its  public  obligations  and  duties,  but  simply  widened 
the  extent  of  the  use  of  its  property  for  the  same  purposes  for 
which  that  property  was  acquired,  to  its  own  profit  so  far  as 
that  use  was  concerned,  and  in  the  furtherance  of  the  demands 
of  a  wise  public  policy.  If,  by  so  doing,  it  may  have  assisted 
a  competitor,  it  does  not  lie  in  its  mouth  to  urge  that  as  ren- 
dering its  contract  illegal  as  opposed  to  public  policy.  Ability 
to  perform  its  own  immediate  duties  to  the  pubUc  is  the  limi- 
tation on  its  jus  disponendi  we  are  considering,  and  that 
limitation  had  no  application  to  such  a  use  as  that  in  question." 

One  railroad  company,  however,  has  no  implied  power  to 
grant  to  another  company  such  extensive  running  privileges  as 
to  amount,  practically,  to  turning  over  to  the  latter  the  control 
of  its  road.' 

'  See  ojrfe,  §  172:    "Leases  of  Sur-  46   Fed.   909   (1893);    Ohio,   etc.   R. 

plus  Property."  Co.  v.  Indianapolis,  etc.  R.  Co.,  5  Am. 

2  Union  Pacific  R.  Co.  v.  Chicago,  L.  Reg.  (n.  s.)  733  (1866);   Attorney 

etc.  R.  Co.,  163  XT.  .S.  589  (1896),  (16  General    v.    Great    Eastern    R.    Co., 

Sup.  Ct.  Rep.  1173),  per  Fuller,  C.  J.,  L.  R.  11  Ch.  Div.  449  (1879);  John- 

affirming  51  Fed.  309  (1892).  son    v.    Shrewsbury,    etc.    R.    Co.,    3 

^"Corporations     may     make     all  De  Gex,  M.  &  G.  914  (1853) ;  Gardner 

necessary    arrangements    for    cheaply  v.  London,  etc.   R.  Co.,   L.  R.   2  Ch. 

and  expeditiously  developing  or  car-  App.    212    (1867);     Beman    v.    Ruf- 

rying    on    their    particular    business;  ford,    6   Eng.   L.   &   Eq.    106    (1851), 

but  it  is  another  thing,  going  beyond  (15  Jur.  914). 

this,   to  enter  into  contracts,   for  in-  Under  the  English  Railway  Clauses 

stance,   by  which  the  exclusive  con-  Consolidation  Act  (8  and  9  Vict.  ch. 

trol  or  the  exclusive  right  of  working  20),   it  has  been  held  that  one  rail- 

the    line    is    handed    over    to    other  road  company  may  make  a  contract 

parties.      All      such       arrangements,  with  another  for  the  use  of  its  line 

whatever    their    form,    however    dis-  and  may  pay  tolls  sufficient  to  make 

guised,    are    idtra    vires    and    void."  dividends  upon  the  preference  stock 

Green's     Brice's     Ultra     Vires     427.  of   the   latter.     South   Yorkshire   R., 

See  also  Earle  v.  Seattle,  etc.  R.  Co.,  etc.  Co.  v.  Great  Northern  R.  Co.,  9 
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The  power  of  a  railroad  company  to  accept  a  grant  of  run- 
ning privileges  depends  upon  the  limitations  of  its  charter. 
It  cannot  exercise  running  powers  over  a  railroad  beyond  its 
authorized  termini.  It  cannot  use  a  trackage  contract  as  a 
means  of  extending  the  limits  within  which  it  may  operate 
a  railroad.^  But,  within  the  hmits  prescribed  by  its  charter, 
a  railroad  company  has  implied  power  to  acquire  running  privi- 
leges over  the  railroad  of  another  company,  wherever  such 
privileges  furnish  it  an  advantageous  means  of  reaching  a 
desired    point.^ 

§257.  Execution  of  Trackage  Contracts. — The  corporate 
power  —  implied  or  expressly  conferred  —  involved  in  the 
authorization  and  execution  of  a  trackage  contract  may  be 
exercised  by  the  board  of  directors  of  a  railroad  company  in 
the  management  of  the  regular  business  of  the  corporation.' 
The  power  of  the  directors,  however,  is  not  so  exclusive  as  to 
preclude  action  by  the  stockholders.^ 

The  New  York  Court  of  Appeals  has  intimated  that  the 
right  conferred  by  a  statute  authorizing  a  railroad  company  to 
"  intersect,  join  and  unite  its  railroad  with  any  other  railroad  " 

Exch.    55    (1853).     Contra,    Simpson  '  Elkins  v.  Camden,  etc.  R.  Co.,  36 

V.     Denison,     10    Hare,     51     (1852);  N.     J.     Eq.     241     (1882).     See     also 

compare  Green    Bay,   etc.   R.   Co.   v.  Nashua,   etc.   R.  Co.  v.  Boston,   etc. 

XTuion  Steamboat  Co.,    107  U.  S.  98  R.  Co.,  27  Fed.  821   (1886),  reversed 

(1882),  (2  Sup.  Ct.  Rep.  221).  on    other    grounds,     136    U.    S.    356 

In  Charlton  v.  Newcastle,  etc.    R.  (1890),  (10  Sup.  Ct.  Rep.  1004). 
Co.,    5    Jur.    (n.     s.)    1096    (1859),    a  Where   a   trackage   contract   from 

contract  for  the  joint  use  of  railroads  a  railroad  company  to  a  receiver  of 

and    division    of    profits,    antecedent  another  company  provided  that  any 

to    an    amalgamation,    was    declared  purchaser  of  the   road  of  the  latter 

idtra  vires  and  void.  company  at    foreclosure    sale    might 

'  Naugatuck  R.  Co.  v.  Waterbury  elect  to  continue  the  contract,  it  was 

Button    Co.,    24  Conn.    482    (1856);  held  that  the   use  of  the  tracks  by 

London,   etc.  R.  Co.   v.   London,   etc.  a  purchaser  at  such  sale  for  five  years, 

R.    Co.,    4   De    G.   &   J.    362    (1859);  paying    the    stipulated    rental    which 

Simpson    v.    Denison,     10    Hare,    51  was   accepted,    would  be   deemed   an 

(1852);    Ohio,  etc.  R.  Co.  v.  Indian-  election    to     continue    the    contract, 

apolis,    etc.    R.   Co.,    5   Am.   L.    Reg.  and  would  bind  both  parties. 
(n.  s.)  733  (1866).  Terre  Haute,  etc.  R.  Co.  v.  Peoria, 

2  Midland  R.  Co.  v.  Great  Western  etc.  R.  Co.,   167  111.   296   (1897),  (47 

R.  Co.,  L.  R.  8  Ch.  App.  841  (1873);  N.  E.  Rep.  513). 

Great  Northern  R.  Co.  v.  Manchester,  *  Union  Pacific  R.  Co.  v.  Chicago, 

etc.   R.   Co.,   5   De   Gex   &   Sm.    138  etc.  R.  Co.,  163  U.  S.  564  (1895),  (16 

(1851).  Sup.  Ct.  Rep.  1173). 
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upon  the  property  of  the  company  owning  the  latter  railroad, 
and  requiring  such  company  "  to  grant  the  facilities  "  needed 
for  the  purpose,  is  an  interest  in  lands  which  can  only  be  created 
by  a  written  instrument.^  It  may  well  be  doubted,  however, 
apart  from  statutory  provision  whether  a  mere  trackage  con- 
tract running  for  less  than  a  year  comes  within  the  Statute  of 
Frauds.^ 

§  258.  Assignability  of  Trackage  Contracts.  —  A  trackage 
contract,  upon  consideration,  while  partaking  of  the  nature 
of  a  license,  is  essentially  a  valid  and  enforceable  contract 
between  the  parties.^ 

It  is,  however,  a  license  in  the  sense  that  it  confers  a  per- 
sonal privilege.  A  railroad  company  in  letting  another  cor- 
poration into  the  use  of  its  tracks  agrees  only  that  that  par- 
ticular corporation  may  exercise  the  privilege.  A  trackage 
contract  creates  no  transferable  interest,  and,  without  a  stipu- 
lation to  that  effect,  is  not  assignable,^ 


*  Port  Jervis,  etc.  R.  Co.  v.  New 
York,  etc.  R.  Co.,  132  N.  Y.  439 
(1892),  (30  N.  E.  Rep.  855,  52  Am. 
&  Eng.  R.  Cas.  107). 

2  Where  an  oral  agreement  for 
trackage  rights  has  been  executed  an 
action  will  lie  for  use  and  occupation. 

South  Carolina  Terminal  Co.  v. 
South  Carolina,  etc.  R.  Co.,  52  S.  C, 
1  (1898),  (29  S.  E.  Rep.  565). 

^  Louisville,  etc.  R.  Co.  v.  Ken- 
tucky, etc.  R.  Co.,  95  Ky.  550  (1894), 
(26  S.  W.  Rep.  532). 

*  Coney  Island,  etc.  R.  Co.  v. 
Brooklyn  Cable  Co.,  53  Hun  (N.  Y.), 
171  (1889),  (6  N.  Y.  Supp.  108): 
"The  question  is  not  whether  a  cor- 
poration can  sell  or  assign  its  fran- 
chises, but  wliother  the  agreement 
in  question  became  vested  in  the 
defendant  so  that  it  can  enforce 
it  against  the  plaintiff.  This 
agreement  was  not  a  lease,  and  is, 
therefore,  not  a  subject  of  subletting 
to  different  parties  to  be  conjointly 
used  with  the  original  parties." 

South  Side,  etc.  R.  Co.  v.  Second 
Avenue    R.    Co.,     191     Pa.     St.     509 
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(1899),  (43  Atl.  Rep.  346):  "The 
Pittsburgh  and  Birmingham  Com- 
pany was  the  owner  of  the  tracks 
(de  facto  at  least  for  a  term  of  years) 
and  the  Second  Avenue  Passenger 
Railway  Company  was  a  licensee, 
or  at  most  a  sub-lessee.  The  latter 
had  no  rights  but  those  the  agree- 
ment gave  it,  the  former  had  all  the 
rights  of  ownership  that  the  agree- 
ment did  not  part  with.  This  is 
explicitly  recognized  in  the  provision 
that  if  it  should  allow  any  other 
company  as  licensee  to  use  its  tracks 
a  proportionate  credit  should  be 
allowed  the  Second  Avenue  company. 
The  allowance  of  another  company 
to  come  in  as  a  licensee  was  by 
virtue  of  the  rights  of  ownership. 
The  latter  company  had  no  such 
rights,  and  could  not  divide  or  share 
or  part  with  its  privileges,  except 
to  an  assignee  within  the  terms  of 
the  agreement." 

Under  a  contract  for  the  use  of 
terminal  facilities,  tracks,  etc.,  by 
one  railroad  company  with  another, 
containing     a,     provision     that     the 
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§  259.  Construction  of  Trackage  Contracts.  —  The  term  of 
a  trackage  contract  is  fixed  by  the  stipulations  therein.  When 
no  time  is  stated  it  seems  clear^  as  a  general  rule,  that  the  con- 
tract is  terminable  at  the  option  of  either  party  after  reasonable 
notice.  An  intention  to  make  a  perpetual  arrangement  should 
be  clearly  expressed.^ 

In  an  English  case,  however,  it  was  held  that  an  agreement 
between  two  railway  companies  wherein  one  was  granted 
running  powers  and  the  other  certain  facilities  for  making 
shipments,  and  containing  mutual  stipulations  as  to  the  ship- 
ment of  goods  over  each  other's  lines,  but  not  containing  any 
provision  as  to  the  time  for  which  it  should  endure,  was  a  per- 
manent and  not  a  terminable  contract,  and  that  a  notice  to 
terminate  was  invalid,^     But  as  this  contract  was  authorized 


grantee  should  not,  by  any  contract 
with  any  other  railroad  corporation, 
give  to  such  corporation  the  right 
for  its  trains  to  pass  over  or  use  the 
railroad  of  the  grantor  without  its 
consent,  it  was  held  that  the  right  to 
use  such  tracks,  etc.,  did  not  pass  to 
the  successors  or  assigns  of  the  grantee 
without  the  consent  of  the  grantor 
under  the  provisions  of  the  contract. 
Terre  Haute,  etc.  R.  Co.  v.  Peoria, 
etc.  R.  Co.,  61     111.  App.  405  (1895). 

Where  u.  trackage  contract,  in 
terms,  runs  to  the  assignees  of  the 
parties,  and  both  parties  recognize 
another  company  as  the  successor 
in  interest  of  one  of  them,  "a  court 
of  equity  will  treat  the  assignee  in 
fact  as  the  legal  assignee,  possessed 
of  the  rights  and  charged  with  the 
obligations  of  the  original  party  to 
the  contract."  Chicago,  etc.  R.  Co. 
V.  Denver,  etc.  R.  Co.,  143  U.  S.  608 
(1891),  (12  Sup.  Ct.  Rep.  479),  af- 
firming 45  Fed.  304  (1891),  s.  c. 
46  Fed.  145  (1890). 

1  In  Boston,  etc.  R.  Co.  v.  Boston, 
etc.  R.  Co.,  5  Cush.  (Mass.)  375 
(1850),  it  was  held  that  the  right 
granted  by  the  legislature  to  one 
railroad  company  to  use  the  tracks 
of  another  did  not  become,  upon  its 
exercise,    a    permanent    contract    be- 


tween the  corporations,  for  such  use, 
perpetual  in  its  character,  but  that 
"it  was  rather  in  the  nature  of  a 
lease  for  an  indefinite  period  of  time, 
with  liability  to  pay  as  long  as  it 
might  be  used."  It  was  also  held 
that  no  perpetual  obligation  to  use 
the  tracks  could  be  inferred  from  an 
obligation  imposed  upon  the  pro- 
prietary company  to  make  expensive 
and  permanent  additions  to  its 
property  to  accommodate  such  use. 
See  also  Canal,  etc.  R.  Co.  v.  St. 
Charles  Street  R.  Co.,  44  La.  Ann. 
1069  (1892),  (11  So.  Rep.  702). 

A  trackage  contract  is  not  invalid 
because,  within  its  prescribed  dura- 
tion, the  charter  of  one  of  the  com- 
panies expires  by  limitation,  pro- 
vision being  made  in  the  contract 
for  such  contingency.  Union  Pacific 
R.  Co.  V.  Chicago,  etc.  R.  Co.,  163  U.  S. 
592  (1895),  (16  Sup.  Ct.  Rep.  1173). 

2  Llanelly,  etc.  R.  Co.  v.  London, 
etc.  R.  Co.,  L.  R.  7  H.  L.  Cas.  550 
(1875),  (45  L.  J.  Ch.  D.  539,  23  W.  R. 
927,  32  L.  T.  575).  In  this  case 
Lord  Cairns  compared  trackage  con- 
tracts with  contracts  of  partnership 
and  of  hiring  and  service  in  respect 
to  their  terminable  nature  (p.  559) : 
''Reference  was  made  to  the  well- 
known    cases   of    contracts   of   hiring 
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by  the  Railway  Clauses  Act,  under  which,  in  case  any  differ- 
ences arose  in  its  working,  they  might  be  made  the  subject 
of  arbitration,  the  decision  cannot  be  considered  of  general 
application. 

Where  one  railroad  company  grants  to  another  the  right  to 
use  a  portion  of  its  line,  it  necessarily  undertakes  to  furnish 
those  facilities  necessary  to  the  exercise  of  the  privilege  granted. 
Thus,  in  an  English  case,  where  one  railroad  company  had 
acquired  running  powers  over  the  line  of  another  and  had 
equipped  it  with  the  block  signal  system,  it  was  held  that  the 
latter  company  was  bound  to  work  the  system  —  that  it  was 
a  reasonable  facility  which  the  company  was  bound  to  afford.^ 

Where  two  railroad  companies  entered  into  a  contract 
wherein  the  use  of  certain  tracks  and  terminal  facilities  was 
granted,  it  was  held  that  the  expenses  necessary  to  such  use 
and  the  exercise  of  such  facilities  must  be  borne  entirely  by 
the  grantor  company,^ 


and  service  and  contracts  of  partner- 
ship. These  cases  appear  to  me  to 
have  no  analogy  whatever  to  the 
present.  With  regard  to  contracts 
of  hiring  and  service,  assigning  to 
each  of  them  certain  notices  by 
which  they  can  be  terminated;  and 
they  are,  besides,  engagements  which 
depend  upon  the  personal  confidence 
which  one  of  the  parties  reposes  in 
the  other  and  which  in  their  nature 
cannot  be  supposed  to  be  of  a,  per- 
petual character.  With  regard  to 
contracts  of  partnership  they  also 
are  already  ruled  and  settled,  by 
law,  to  be  capable  of  termination  at 
any  moment  unless  a  definite  limit 
is  prescribed  upon  the  face  of  them. 
And,  the  law  being  well  settled,  when 
you  have  a  contract  of  that  kind,  you 
apply  the  understood  law,  and  you 
hold  that  the  parties  knowing  what 
the  law  was,  must  be  supposed  to 
have  intended  to  enter  into  a  partner- 
ship which  could  at  any  time  be  ter- 
minated if  they  did  not  provide  upon 
the  face  of  their  contract  that  it  shovild 
be  a  continuing  partnership." 

In   Railway  Co.   v.   Neel,   56   Ark. 
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279  (1892),  (19  S.  W.  Rep.  963),  a 
trackage  contract  was  held  not  to 
constitute  a  partnership  between  the 
railroad  companies,  and  not  to  make 
one  company  the  agent  of  the  other 
for  the  purpose  of  receiving  freight. 
The  Court  said  (p.  287):  "The  con- 
tract between  the  two  railway  com- 
panies did  not  constitute  a  partner- 
ship between  them  nor  did  it  make 
the  Swan  Lake  railroad  the  agent 
of  the  appellant  company  for  the 
purpose  of  receiving  freight  for  and 
on     its     behalf.  The     contract 

plainly  intended  to  confer  a  license 
upon  the  Swan  Lake  railroad  to  run 
its  trains  over  the  appellant  com- 
pany's track  between  Bob  Roy  and 
Pine  Bluff.  It  created  no  other  right, 
unless  it  was  to  limit  the  appellant's 
rights  to  make  certain  charges  for 
freight  and  passengers." 

^  Great  Western  R.  Co.  v.  Bristol 
Port  R.,  etc.  Co.,  5  Ry.  &  C.  T.  Cases, 
94  (1885). 

2  Elmira  RolUng  Mill  Co.  v.  Erie  R. 
Co.,  2S  N.  J.  Eq.  400  (1877),  (14  Am. 
Ry.  Rep.  199). 

A  contract  by  which  one  company 


CHAP.  XXIV] 


TRACKAGE  CONTRACTS 


§  259 


The  rights  of  the  parties  under  a  trackage  contract  are 
measured,  with  respect  to  the  use  of  track,  by  the  terms  of  the 
contract,  and  the  provisions  of  the  Interstate  Commerce  Act 
apply  to  the  situation  and  cannot  authorize  a  different  use  of 
the  track.' 

A  stipulation  in  a  contract  between  three  railroad  companies 
respecting  the  use  of  a  common  yard  that  the  "  necessary 
expenses  "  should  be  equally  shared  among  them,  did  not 
include  the  extraordinary  expense  of  a  judgment  obtained 
against  one  of  the  companies  for  injuries  sustained  by  an 
employee,  through  its  neghgence.^     But,  under  an  agreement 

granted  to  another  a  running  privilege  Columbus,  etc.  R.  Co.  v.  Pennsyl- 

into  a  city  provided  for  the  payment       vania  Co.,  143  Fed.  757  (1906). 


of  a,  certain  sum  for  each  car  drawn 
over  the  first  company's  track,  "ex- 
cepting only  empty  freight  cars  and 
such  loaded  freight  cars  as  .  are 
hauled  over  said  first  party's  line  of 
railroad."  Held,  that  the  exemption 
was  not  ambiguous,  and  that  the  first 
clause  covered  all  freight  cars.  Louis- 
ville, etc.  Co.  V.  Louisville  S.  R.  Co., 
100  Ky.  690  (1897),  (39  S.  W.  Rep. 
42). 

One  railroad  company  granted  to 
another  the  joint  use  of  its  terminal 
property  and  of  a  short  track  running 
to  it  under  an  agreement  providing 
that  if  the  business  required  it  addi- 
tional property  should  be  acquired 
by  one  or  both  companies  and  in- 
cluded in  the  joint  use.  The  licensee 
company  subsequently  purchased  ad- 
ditional property  and  a  readjustment 
of  the  rental  was  made.  In  all  the 
agreements  provision  was  made  for 
apportioning  the  cost  of  maintenance 
etc.  upon  a  wheelage  basis  —  the  "  car 
and  engine  mileage  use  of  said  prop- 
erty." It  was  held  that  the  agree- 
ments contemplated  the  joint  use  of 
the  property  as  a  whole  and  that  wheel- 
age  was  to  be  computed  on  cars  and 
engines  passing  to  the  terminal  prop- 
erty over  the  short  track  without  re- 
gard to  whether  they  actually  used 
the  part  of  the  terminal  property 
owned  by  the  proprietary  company. 


Two  railroad  companies  entered 
into  a  contract  by  which  one  obtained 
from  the  other  the  permanent  right  to 
use,  jointly  with  the  proprietary  com- 
pany, a  portion  of  its  tracks.  This 
use  continued  until  the  licensee  com- 
pany became  insolvent  and  all  its 
property  and  franchises  were  sold  to 
another  company,  which  for  some 
time  used  the  tracks  as  before. 
Subsequently  the  purchasing  com- 
pany abandoned  such  use,  but  it  was 
held  that  it  had  become  liable  for  the 
obligations  of  the  licensee  company. 

South  Carolina  R.  Co.  v.  Wilming- 
ton, etc.  R.  Co.,  7  S.  C.  410  (1875). 

'  The  duty  of  a  railroad  company, 
operating  its  own  road,  to  serve  the 
local  stations  on  its  lines,  does  not 
apply  to  a  company  that  has  only  a. 
running  privilege  for  through  trains 
over  a  part  of  the  road  of  another 
company  which  it  does  not  control. 
In  such  a  case  the  company  is  not 
required  to  disregard  the  conditions 
of  its  agreement,  and  does  not  violate 
the  provisions  of  the  Interstate  Com- 
merce Act  by  not  receiving  and  dis- 
charging traffic  on  the  tracks  of  the 
proprietary  company.  Alford  v.  Chi- 
cago, etc.  R.  Co.,  2  Int.  Com.  Rep. 
771   (1890). 

^  Gulf,  etc.  R.  Co.  V.  Galveston,  etc. 
R.  Co.,  83  Tex.  509  (1892),  (18  S.  W. 
Rep.  956,  52  Am.  &  Eng.  R.  Cas.  99). 
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between  the  parties  to  such  a  contract  that  the  cost  of  main- 
taining the  tracks  jointly  used  should  be  jointly  borne,  it  was 
held  that  damages  paid  to  employees  injured  while  engaged  in 
the  work  of  maintenance  were  a  part  of  the  cost  of  mainte- 
nance and  properly  chargeable  to  the  joint  account.' 

A  provision  in  a  trackage  contract  between  two  street  rail- 
road companies  that,  in  case  the  licensee  company  should  use 
steam  as  a  motive  power,  either  party  might  terminate  the 
contract  upon  six  months'  notice  was  held  not  to  authorize 
such  termination  upon  the  ground  that  the  licensee  had  in- 
stalled an  electrical  system.^ 

The  practical  construction  which  the  parties  to  a  trackage 
contract  have  put  upon  it  is  a  safe  guide  to  the  intention  of 
the  parties  when  its  meaning  is  in  doubt.' 

§  260.  Specific  Performance  of  Trackage  Contracts.  —  Track- 
age contracts  are  of  such  a  nature  that,  as  a  general  rule,  a 
judgment  for  damages  would  furnish  an  inadequate  remedy 
for  their  breach.  When  such  a  contract  is  not  unconscionable 
or  inequitable  and  the  company  seeking  its  enforcement  has 


Under  a  contract  by  a  city  with  a 
railroad  company  by  which  it  per- 
mits the  company  to  construct  a  track 
through  its  streets,  on  condition  that 
the  company  permit  other  railroad 
companies  to  use  the  track,  on  pay- 
ing a  pro  rata  share  of  the  cost  of 
construction,  without  placing  any 
limit  on  the  time  when  other  roads 
may  come  in,  or  their  number,  a  delay 
in  making  application  of  nine  years 
after  its  completion,  during  which  two 
other  roads  have  come  in,  is  no 
ground  for  excluding  an  applicant. 
Louisville,  etc.  R.  Co.  v.  Mississij^pi, 
etc.  R.  Co.,  92  Tenn.  681  (1893),  (22 
S.  W.  Rep.  920). 

^  Louisville,  etc.  R.  Co.  v.  Chesa- 
peake, etc.  R.  Co.,  21  Ky.  Law  Rep. 
875  (1899),  (53  S.  W.  Rep.  277). 

'  Prospect  Park,  etc.  R.  Co.  v. 
Coney  Island,  etc.  R.  Co.,  144  N.  Y. 
152  (1894),  (39  N.  E.  Rep.  17,  26 
L.  R.  A.  610). 

As  to  construction  of  a  trackage 
contract  in   view  of  consolidation  — 
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whether  it  extends  to  subsequently 
acquired,  lines,  see  Lancashire,  etc.  R. 
Co.  V.  East  Lancashire,  etc.  R.  Co., 
5  H.  L.  Cas.  792  (1856),  (2  Jur.  (n.  s.) 
767,  25  L.  J.  Ex.  278). 

^  Columbus,  etc.  R.  Co.  v.  Penn- 
sylvania Co.,  143  Fed.  757  (1906): 
"This  not  so  clearly  from  the  unaided 
construction  of  the  language  of  the 
contract  .  but  because  of  the  con- 
struction which  the  parties  for  so  many 
years  of  operation  under  the  contract 
put  upon  it.  This  is  a,  very  safe 
guide  in  cases  of  doubt  in  finding  the 
intention  of  the  parties.  Their  con- 
current action  in  taking  up  the  execu- 
tion of  their  contract,  while  their 
minds  were  still  conscious  of  the 
understanding  they  had  when  mak- 
ing it  and  pursuing  its  execution 
without  question,  may,  with  confi- 
dence, be  relied  upon  as  indicating 
what  they  meant  when  they  made  it." 

See  also  Chicago  Great  Western  R. 
Co.  V.  Northern  Pacific  R.  Co.,  101 
Fed.  792  (1900). 


CHAP.    XXIV]  TRACKAGE   CONTRACTS  §   260 

acted  in  good  faith,  a  court  of  equity  will  decree  its  specific 
performance.  It  is  not  an  objection  to  such  a  decree  that  it 
involves  continuous  acts  and  constant  supervision.  The  court 
will  adapt  the  remedy  to  the  wrong. ^ 

In  Union  Pacific  R.  Co.  v.  Chicago,  etc.  R.  Co?  Mr.  Chief 
Justice  Fuller  said:  "  The  jurisdiction  of  courts  of  equity  to 
decree  the  specific  performance  of  agreements  is  of  a  very 
ancient  date,  and  rests  on  the  ground  of  the  inadequacy  and 
incompleteness  of  the  remedy  at  law.  Its  exercise  prevents 
the  intolerable  travesty  of  justice  involved  in  permitting  parties 
to  refuse  performance  of  their  contracts  at  pleasure  by  electing 
to  pay  damages  for  the  breach.  It  is  not  contended  that 
multiplicity  of  suits  to  recover  damages  for  the  refusal  of 
defendants  to  perform  would  afford  adequate  relief,  nor  could  it 
be,  for  such  a  remedy,  under  the  circumstances,  would  neither 
be  plain  nor  complete,  nor  a  sufficient  substitute  for  the  remedy 
in  equity,  nor  would  the  interests  of  the  public  be  subserved 
thereby.  But  it  is  objected  that  equity  will  not  decree  specific 
performance  of  a  contract  requiring  continuous  acts  involving 
skill,  judgment  and  technical  knowledge,  nor  enforce  agree- 
ments to  arbitrate,  and  that  this  case  occupies  that  attitude. 
We  do  not  think  so.  The  decree  is  complete  in  itself,  is  self- 
operating  and  self-executing,  and  the  provision  for  referees  in 
certain  contingencies  is  a  mere  matter  of  detail  and  not  of 
the  essence  of  the  contract.     It  must  not  be  forgotten  that, 

'  United  States:    Union  Pacific  R.  Chiicago,   etc.    R.   Co.,    141    Fed.    785 

Co.  V.  Chicago,  etc.  R.  Co.,  163  U.  S.  (1905). 

564  (1895),  (16  Sup.  Ct.  Rep.  1173),  Alabama:     South,    etc.    R.    Co.    v. 

affirming  51  Fed.  309  (1892) ;   s.  c.  47  Highland,    etc.    R.    Co.,    98   Ala.    400 

Fed.   15   (1891);    Joy  v.  City  of  St.  (1893),  (13  So.  Rep.  682,  39  Am.  St. 

Louis,  138  U.  S.  1  (1891),  (11  Sup.  Ct.  Rep.  74). 

Rep.   243) ;    affirming  s.   c.   sub  nam.  New  York :   Prospect  Park,  etc.  R. 

Central  Trust  Co.  v.  Wabash,  etc.  R.  Co.  v.  Coney  Island,  etc.  R.  Co.,  144 

Co.,  29  Fed.  546  (1886);   Railroad  Co.  N.  Y.  152  (1894),  (39  N.  E.  Rep.  17, 

V.  Ailing,  99  U.  S.  463  (1878).  26  L.  R.  A.  610);    Lawrence  v.  Sara- 

A  trackage  contract  for  a  long  term  toga    Lake     R.    Co.,    36     Hun,     467 

of  years  with  rental  on  a  wheelage  (1885). 

basis,    is    specifically    enforceable    in  Engla-nd:  Wolverhampton,  etc.  R. 

equity  upon  the  ground  of  the  avoid-  Co.  v.  London,  etc.  R.  Co.,  L.  R.  16 

ance  of  a  multiplicity  of  suits  which  Eq.  433  (1873). 

would  afford  inadequate  relief  and  be  '  Union  Pacific  R.  Co.  v.  Chicago, 

vexatious  and  expensive.  etc.  R.  Co.,  163  U.  S.  600  (1895),  (16 

Grand  Trunk   Western   R.    Co.    i>.  Sup.  Ct.  Rep.  1173). 
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in  the  increasing  complexities  of  modern  business  relations, 
equitable  remedies  have  necessarily  and  steadily  been  expanded, 
and  no  inflexible  rule  has  been  permitted  to  circumscribe 
them.  As  has  been  well  said,  equity  has  contrived  its  reme- 
dies '  so  that  they  shall  correspond  both  to  the  primary  right 
of  the  injured  party,  and  to  the  wrong  by  which  that  right  has 
been  violated;'  and  'has  always  preserved  the  elements  of 
flexibility  and  expansiveness,  so  that  new  ones  may  be  invented, 
or  old  ones  modified,  in  order  to  meet  the  requirements  of 
every  case,  and  to  satisfy  the  needs  of  a  progressive  social 
condition  in  which  new  primaiy  rights  and  duties  are  con- 
stantly arising  and  new  kinds  of  wrongs  are  constantly  com- 
mitted.' "  '- 

§  261.  Liability  of  Proprietary  Company  to  Third  Persons.  — 
Upon  the  principle  that  a  corporation  owing  duties  to  the 
public  cannot  shift  the  responsibility  for  their  performance 
without  the  consent  of  the  State,  a  railroad  company,  permit- 
ting another  company  to  use  its  tracks,  remains  liable  for 
injuries  to  third  persons — passengers,  travellers  at  crossings 
and  others  —  caused  by  the  negligence  of  employees  of  the 
latter  company  in  running  its  trains,  to  the  same  extent  as  if 
they  were  its  own  employees  upon  its  own  trains.  The  negli- 
gence of  the  licensee  company  is  the  negligence  of  the  pro- 
prietary company.^ 

1  Pom.  Eq.  Jur.  §  111.  held  liable  for  the  negligence  of  the 

2  United  States:   Central  Trust  Co.       latter  eompany. 

V.   Denver,  etc.    R.   Co.,   97  Fed.   239  Indiana:   Indianapolis,  etc.  R.  Co. 

(1899).  V.  Solomon,  23  Ind.  534  (1864). 

Georgia:     Central   R.,    etc.    Co.    v,  Kentucky:  Louisville,  etc.  R.  Co.  v. 

Perry,  58  Ga.  461  (1877).  Breeden's  admx.,  Ill  Ky.  729  (1901), 

Illinois:       Pennsylvania      Co.      v.  (64  S.  W.  Rep.  667). 
Ellett,  132  III.  654  (1890),  (24  N.  E.  Minnesota:  Heron  v.  St.  Paul,  etc. 

Rep.    559);     Peoria,    etc.    R.    Co.    v.  R.  Co.,  68  Minn.  542  (1897),  (71  N.  W. 

Lane,  83  111.  448  (1876);   Toledo,  etc.  Rep.  706). 

R.  Co.  V.  Rumbold,  40  111.  143  (1866);  Missouri:   Sinclair  v.  Missouri,  etc. 

Pennsylvania  R.  Co.  v.  Greso,  79  111.  R.  Co.,  70  Mo.  App.  588  (1897). 
App.   127  (1898);    Cleveland,  etc.  R.  New  Jersey :    Delaware,  etc.  R.  Co. 

Co.     V.     Bender,     69     lU.     App.     262  v.  Salmon,  39  N.  J.  L.  299  (1877),  (23 

(1896).  Am.  Rep.  214). 

In  Pittsburgh,  etc.  R.  Co.  v.  Camp-  New  York :   Compare  Cain  v.  Syra- 

bell,  86  111.  443  (1877),  the  lessee  of  a  cuse,  etc.  R.  Co.,  20  Misc.  459  (1897), 

railroad,  who,  by  contract,  permitted  (45  N.  Y.  Supp.  538),  affirmed  27  App. 

another  company  to  use  its  road,  was  Div.  376  (1898),  (50  N.  Y.  Supp.  1). 
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In  Pennsylvania  Co.  v.  Ellett '  the  Supreme  Court  of  Illinois 
said:  "  The  law  has  become  settled  in  this  State,  by  an  un- 
broken line  of  decisions,  that  the  grant  of  a  franchise,  giving 
the  right  to  build,  own  and  operate  a  railway,  carries  with  it 
the  duty  to  so  use  the  property  and  manage  and  control  the 
railroad  as  to  do  no  unnecessary  damage  to  the  person  or  prop- 
erty of  others;  and  where  injury  results  from  the  neghgent 
or  unlawful  operation  of  the  railroad,  whether  by  the  corpo- 
ration to  which  the  franchise  is  granted,  or  by  another  corpo- 
ration, or  by  individuals  whom  the  owner  authorizes  or  permits 
to  use  its  tracks,  the  company  owning  the  railway  and  fran- 
chise will  be  liable.  .  .  .  The  public  may  look  for  indemnity 
for  injuiy  resulting  from  the  wrongful  or  unlawful  operation 
of  the  road,  to  that  corporation  to  which  they  have  granted 
the  franchise,  and  thus  delegated  a  portion  of  the  public  serv- 
ice; and  for  this  purpose  the  company  whom  it  permits  to 
use  its  tracks,  and  its  servants  and  employees,  will  be  regarded 
as  the  servants  and  agents  of  the  owner  company."  ^ 


North  Carolina:  Aycock  v.  Rail- 
road Co.,  89  N.  C.  321  (1883).  Com- 
pare Sellars  v.  Richmond,  etc.  R.  Co., 
94  N.  C.  654  (1886),  (25  Am.  &  Eng. 
R.  Cas.  451)  —  a  case  in  which  a  cor- 
rect result  is  reached  through  a  mani- 
festly erroneous  course  of  reasoning. 

Texas:  Ray  v.  Pecos,  etc.  R.  Co. 
35  Tex.  Civ.  App.  123  (1904),  (80 
S.  W.  Rep.  112). 

Wisconsin:  Jefferson  v.  Chicago, 
etc.  R.  Co.,  117  Wis.  549  (1903),  (94 
N.  W.  Rep.  289).  In  this  case  where 
it  was  sought  to  recover  damages 
from  the  owner  of  a  railroad  caused 
by  fire  resulting  from  the  failure  of 
the  licensee  to  use  a  proper  spark 
arrester  the  Court  said  (p.  552) : 
"When  a  railroad  company  permits 
another  to  make  joint  use  of  its 
track,  it  is  liable  for  injuries  caused 
to  persons  or  property  for  the  action- 
able negligence  of  such  licensee.  It 
has  received  its  franchises  subject  to 
certain  well-defined  duties  as  to  the 
machinery  which  it  uses.  It  cannot, 
while  exercising  their  franchises  allow 


others  to  come  in  with  defective  ma- 
chinery and  use  the  ^ua^^-public  high- 
way jointly  with  it  and  escape  the 
duty  laid  upon  it  by  its  cliarter  to 
use  safe  machinery." 

England:  In  England  as  railway 
companies  are  compelled  to  grant  run- 
ning powers  to  other  companies,  an 
absolute  liability  for  the  negligence  of 
the  working  company  is  manifestly 
inequitahile.  The  rule  of  liability 
there  is:  The  proprietary  company  is 
■pritna  Jade  liable  for  injuries  received 
upon  its  lines,  but  is  entitled  to  show 
that  the  injury  was  caused  by  the 
negligence  of  another  company  in 
violation  of  the  latter's  agreement  to 
provide  for  the  safety  of  its  trains. 
Ayles  V.  South  Eastern  R.  Co.,  L.  R. 
3  Ex.  146  (1868),  (37  L.  J.  Ex.  104). 

1  Pennsylvania  Co.  i>.  Ellett,  132 
111.  659  (1890),  (24  N.  E.  Rep.  559). 

2  The  fact  that  a  railroad  company 
grants  to  another  company  a  right  to 
use  its  tracks  does  not  furnish  an 
owner  of  land  over  which  the  pro- 
prietary   company    has    acquired    a. 
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§  262.    Liability  of  Licensee  Company  to  Third  Persons.  —  A 

railroad  company  operating  trains  upon  the  tracks  of  another 
company  under  a  trackage  contract  is  liable  for  its  own  negli- 
gence.' Its  responsibility  for  its  acts  and  omissions  is  not 
affected  by  the  fact  that  the  proprietary  company  is  also  Hable. 
A  licensee  railroad  company  is  liable  for  something  more 
than  the  negligence  of  its  own  employees.  When  it  obtains 
the  right  to  run  its  trains  over  the  tracks  of  another  company 
it  makes  the  tracks  so  used  its  own,  to  the  extent  that  it  is 
responsible  to  persons  injured  upon  or  by  its  trains  for  any 
failure  to  maintain  the  tracks  in  a  safe  condition.^     It  is  like- 


right  of  way,  any  ground  for  claiming 
additional  damages.  Miller  v.  Green 
Bay,  etc.  R.  Co.,  59  Minn.  169  (1S94), 
(60  N.  W.  Rep.  1006,  26  L.  R.  A. 
443). 

1  Illinois:  Pennsylvania  Co.  v. 
EUett,  132  111.  654  (1890),  (24  N.  E. 
Rep.  559);  Wabash,  etc.  R.  Co.  v. 
Peyton,  106  111.  534  (1883),  (46  Am. 
Rep.  705) ;  Peoria,  etc.  R.  Co.  v.  Lane, 
83  111.  448  (1876);  Toledo,  etc.  R.  Co. 
V.  Rumbold,  40  111.  143  (1866);  St. 
Louis,  etc.  R.  Co.  v.  Rowley,  90  111. 
App.  653  (1900) ;  Pennsylvania  R.  Co. 
V.  Greso,  79  111.  App.  127  (1898); 
Cleveland,  etc.  R.  Co.  v.  Bender,  69 
111.  App.  262  (1896). 

The  fact  that  the  company  owning 
a  railroad  track  upon  which  a  collision 
occurred  was  also  negligent,  does  not 
excuse  the  negligence  of  another  com- 
pany using  such  track  under  an  agree- 
ment with  the  owner.  Chicago,  etc. 
R.  Co.  V.  Mitchell,  70  111.  App.  188 
(1897). 

Indiana:  Cleveland,  etc.  R.  Co.  v. 
Berry,  152  Ind.  607  (1899),  (53  N.  E. 
Rep.  415,  46  L.  R.  .A..  33);  Pitts- 
burgh, etc.  R.  Co.  II.  Thomjjson,  21 
Ind.  App.  355  (1898),  (50  N.  E.  Rep. 
828);  Wabash  R.  Co.  r.  Williamson, 
3  Ind.  App.  190  (1891).  Comparr 
Cincinnati,  etc.  R.  Co.  v.  Paskins,  36 
Ind.  380  (1871),  (5  Am.  Ry.  Rep. 
570) ;  Cincinnati,  etc.  R.  Co.  -u.  Town- 
send,  39  Ind.  38  (1872). 
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Kansas :  Chicago,  etc.  R.  Co.  v. 
Posten,  59  Kan.  449  (1898),  (53  Pac. 
Rep.  465) ;  Cliicago,  etc.  R.  Co.  v. 
Martin,  59  Kan.  437  (1898),  (53  Pac. 
Rep.  461);  Chicago,  etc.  R.  Co.  v. 
Groves,  56  Kan.  601  (1896),  (44  Pac. 
Rep.  628). 

Maine:  Webb  v.  Portland,  etc.  R. 
Co.,  57  Me.  117  (1869). 

Missouri:  Sinclair  v.  Missouri,  etc. 
R.  Co.,  70  Mo.  App.  588  (1897). 

New  York  :  McGrath  v.  New  York 
Central,  etc.  R.  Co.,  63  N.  Y.  522 
(1876) ;  Leonard  v.  New  York  Cen- 
tral, etc.  R.  Co.,  10  J.  &  S.  (Sup.  Ct.) 
225  (1877). 

For  consideration  of  liability  of 
licensee  company  to  proprietary  com- 
pany for  its  negligence  see  Central 
Trust  Co.  V.  Colorado  Midland  R.  Co., 

89  Fed.  560  (1898). 

^  Where  a  railroad  company  pro- 
cures, by  contract  with  another  com- 
pany, the  right  of  running  its  trains 
into  and  out  of  a  depot  over  the  track 
of  the  latter,  it  thereby  makes  that 
portion  of  the  track  so  used  its  own, 
in  so  far  that  it  will  be  responsible  for 
all  injuries  resulting  from  negligence 
in  keeping  or  permitting  it  to  be  in  an 
unsafe  condition.  Wabash,  etc.  R. 
Co.  .'.  Peyton,  106  111.  534  (1883),  (46 
Am.  Rep.  705). 

In  St.  Louis,  etc.  R.  Co.  v.  Rowley, 

90  111.    App.    656    (1900),    the   Court 
said:    "The  right  of  way  of  the  track 
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wise  liable  to  persons  so  injured  for  the  negligence  of  the  em- 
ployees of  the  proprietary  company  in  the  operation  of  that 
portion  of  the  road  over  which  it  has  mnning  privileges.  To 
that  extent  they  become  its  employees.^ 


upon  which  plaintiff  in  error's  train 
was  running,  belonged  to  the  C.  P.  & 
St.  L.  Ry.  Co.,  which  company 
managed  and  cared  for  it,  the  de- 
fendant in  error  paying  for  using  the 
rails  upon  a  wheelage  basis.  This 
fact  would  not,  however,  excuse  de- 
fendant in  error  for  damages  caused 
by  the  condition  of  the  right  of  way. 
When  it,  as  a  common  carrier,  used 
the  tracks  upon  such  right  of  way,  it 
became  liable  for  damages  caused  by 
its  improper  condition  to  the  same 
extent  as  if  it  owned  or  leased  it." 
Semble  that  a  licensee  company  is 
liable  for  damages  occasioned  by  a 
failure  to  maintain  fences,  Toledo,  etc. 
R.  Co.  V.  Rumbold,  40  III.  143  (1866). 
And  see  Pittsburgh,  etc.  R.  Co.  v. 
Thompson,  21  Ind.  App.  355  (1898), 
(50  N.  E.  Rep.  828)  (under  the  Indiana 
Statute).  See  also  Sinclair  v.  Mis- 
souri, etc.  R.  Co.,  70  Mo.  App.  588 
(1897);  Louisville,  etc.  R.  Co.  v. 
Breeden's  Admx.,  Ill  Ky.  729  (1901), 
(64  S.  W.  Rep.  667). 

^  In  Leonard  v.  New  York  Central, 
etc.  R.  Co.,  10  J.  &  S.  233  (1877),  the 
New  York  Supreme  Court  said: 
"When  various  companies  run  trains 
over  the  same  road  in  a  large  city 
intersected  by  the  crossings  of  streets, 
the  protection  of  citizens  in  the  use 
of  the  streets  should  not  depend  upon 
inquiries  to  be  made  of  the  signalling 
flagmen  of  the  road,  as  to  which  com- 
pany employs  them,  or  whether  they 
were  duly  authorized  to  signal  danger 
or  safety  as  this  or  that  train  passes. 
It  must  be  assumed  in  such  exigencies, 
that  when  a  company  chooses  to  run 
trains  over  a  road  guarded  by  flag- 
men that  it  elects  to  be  protected  by 
these  flagmen  properly  discharging 
their  duties,  and  to  be  made  liable  in 


case  they  neglect  them.  .  .  The 
law  does  not  give  immunity  from 
liability  to  a  company  operating  its 
trains  negligently,  because  it  appears 
that  it  operates  them  upon  a  road  and 
with  a  signal  service  that  belongs  to 
another  company.  As  far  as  the  per- 
son injured  in  passing  over  the  cross- 
ing by  such  company's  train  is  con- 
cerned, it  is  immaterial  to  whom  the 
road  or  its  signal  service  or  its  other 
appurtenances  belong  that  are  in  use 
at  the  crossing.  The  duty  primarily 
devolves  upon  the  company  running 
the  train,  that  there  shall  be  no 
negligence  in  respect  to  these  matters 
as  far  as  persons  crossing  are  af- 
fected." 

See  also  McGrath  v.  New  York  Cen- 
tral, etc.  R.  Co.,  63  N.  Y.  522  (1876); 
Chicago,  etc.  R.  Co.  v.  Posten,  59  Kan. 
449  (1898),  (53  Pac.  Rep.  465);  Wa- 
bash, etc.  R.  Co.  V.  Peyton,  106  111. 
534  (1883),  (46  Am.  Rep.  705)  ;  Penn- 
sylvania R.  Co.  -u.  Greso,  79  111.  App. 
127  (1898). 

A  railroad  company  using  the 
tracks  of  another  company  is  liable 
for  the  negligence  of  its  employees, 
although  they  operate  the  train  under 
the  orders  of  the  other  company. 
Chicago,  etc.  R.  Co.  v.  Martin,  59 
Kan.  437  (1898),  (53  Pac.  Rep.  461). 
See  also  Chicago,  etc.  R.  Co.  v.  Groves, 
56  Kan.  601  (1896),  (44  Pac.  Rep. 
628). 

In  Patterson  v.  Wabash,  etc.  R.  Co., 
54  Mich.  91  (1884),  (19  N.  W.  Rep. 
761,  18  Am.  &  Eng.  R.  Cas.  130),  a. 
passenger  recovered  judgment  against 
the  corporation  with  which  he  had 
contractual  relations  for  injuries 
caused  by  the  negligence  of  a  corpora- 
tion using,  in  common  with  it,  tracks 
of  a  third  corporation. 
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The  rule  of  liability  is,  clearly,  that  a  railroad  company, 
operating  under  a  trackage  contract,  is  liable  to  a  passenger, 
or  person  lawfully  upon  the  tracks,  injured  by  its  trains,  to  the 
same  extent  as  if  it  owned  the  road. 

§  263.  Liability  to  Employees.  —  Where  one  railroad  com- 
pany has  the  right,  under  a  trackage  contract,  to  run  its  trains 
over  the  track  of  another  company,  the  latter  company  is' liable 
to  employees  of  the  former  company  for  injuries  occasioned 
by  the  negligence  of  its  switchmen  and  employees  engaged 
in  the  work  of  maintaining  and  protecting  the  tracks.^  The 
proprietary  company,  under  a  trackage  contract,  is  bound  to 
furnish  a  safe  track  for  the  trains  of  the  licensee  and  is  respon- 
sible to  emjDloyees  of  the  licensee  for  any  injuries  caused  by 
defects  in  the  tracks  or  roadbed.' 

The  licensee  company  is  liable  to  employees  of  the  proprie- 
tary company  for  injuries  caused  by  its  negligent  running  of 
trains.^  It  is  also,  of  course,  liable  to  its  own  emploj'ees  for 
any  failure  to  perform  its  duty  as  master.' 

Where  several  railroad  companies  have  running  privileges 
over  the  tracks  of  another  company,  the  proprietaiy  company 
is  not  liable  to  employees  of  one  licensee  company  for  injuries 
received  through  the  negligence  of  employees  of  another  Ucen- 

'  Merrill    v.    Railroad    Co.,    54    Vt.  In  Wabash  R.  Co.  v.   Keeler,   127 

200  (1881);    Southern  Kansas  R.  Co.  III.  App.  265  (1906)  it  was  held  that 

V.   Sage   (Tex.    Civ.    App.    1904),    80  both    the    proprietary    company    and 

S.  W.  Rep.  1038.  the     licensee      company     are      liable 

2  Killian  v.   Augusta,   etc.    R.    Co.,  for    injuries    to     employees     of     t^e 

79    Ga.    234    (1867),    (4   S.    E.    Rep.  former. 
165).  *  Where   the   owners   of   a   private 

In  Clark  v.  Chicago,  etc.  R.  Co.,  92  railway  track  occasionally  used  by  a 
111.  43  (1879),  the  Court  held  that  an  railroad  company  for  a  special  purpose 
employee  of  a  proprietary  company,  negligently  suffered  it  to  remain  in  a 
injured  through  the  negligence  of  dangerous  condition  for  use,  it  was 
employees  of  a  licensee  company,  in  held  that  the  railroad  company  was 
violating  the  rules  of  the  proprietary  liable  for  an  injury  to  its  own  em- 
company,  could  not  recover  damages  ployee  caused  by  the  defective  condi- 
f rom  the  proprietary  company  —  the  tion  of  the  roadbed  —  that  it  owed 
accident  arising  from  a  peril  of  the  a  duty  to  its  employees  to  inspect  the 
service  of  which  the  employee  had  tracks  before  they  were  used  and,  if 
knowledge,  and  not  from  any  neg-  in  a  defective  condition,  used  them  at 
ligence  of  the  proprietary  com-  its  peril, 
pany.  Stetler   u.   Chicago,  etc.  R.   Co.,  49 

=■  Lockhart  v.  Little  Rock,  etc.  R.  Wis.    609     (1880),    (6     N.    W.    Rep. 

Co.,  40  Fed.  631  (1889).  303). 
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see  company.     Redress  for  such  injuries  must  be  furnished 
by  the  corporation  whose  employees  are  at  fault.' 

'  Georgia  R.,  etc.  Co.  v.  Friddell,  severally  liable  for  any  injury  to  their 

79  Ga.  234  (1887),  (7  S.  E.  Rep.  214,  employees    caused    by    a     defective 

11  Am.  St.  Rep.  410).  track   upon   the    road    so    used    by 

Where  several  railroad  companies  them, 
organize  an  association  and  share  the  Wisconsin  Central  R.  Co.  v.  Ross, 

expense  of  operating  a  line  of  rail-  142  111.  9  (1892),  (31  N.  E.  Rep.  412, 

road    they  will  be  jointly  as  well  as  34  Am.  St.  Rep.  49). 
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PART   IV 
CORPORATE  STOCKHOLDING  AND  CONTROL 


CHAPTER  XXV 

POWER    OF    CORPORATION     TO     HOLD    STOCK    IN    OTHER     CORPO- 
RATIONS 

I.    Rule  that  Statutory  Authority  is  essential 

§  264.  Necessity  for  Statutory  Authority  to  purchase  Stock.     Rule  in  United 

States. 

§  265.  Necessity  for  Statutory  Authority  to  purchase  Stock.     Rule  in  England. 

§  266.  Necessity  for  Statutory  Authority  to  subscribe  for  Stock. 

§  267.  Subscriptions  or  Purchases  through  Trustees  or  Agents. 

§  268.  Similar  Nature  of  Corporations  does  not  affect  Application  of  Rule. 

§  269,  Expediency  of  Purchase  of  Stock  Immaterial. 

§  270.  Assumption  of  Power  to  hold  Stock  in  Articles  of  Association. 

II.    Express  Power  to  acquire  Stock 

§  271.     Corporations  may  acquire  Stock  ia  other  Corporations  when  authorized. 

Statutory  Provisions. 
§  272.     Power  to  subscribe  for  Stock  in  Foreign  Corporations. 
§  273.     Construction  of  Statutes. 
§  274.     Construction  of  Constitutional  Prohibitions. 

III.    Incidental  Power  to  acquire  Stock 

§  275.     In  General. 

§  276.     Incidental  Power  to  make  Investments  in  Stocks. 

§  277.     Incidental  Power  to  take  Stock  in  Satisfaction  of  Debt. 

§  278.     Incidental  Power  to  take  Stock  as  Collateral. 

§  279.     Incidental  Power  to  acquire  Stock  in  Connection  with  Consolidation  or 

Purchase. 
§  280.     Incidental  Power  to  take  Stock  upon  Reorganization. 
§  281.     Incidental  power  to  take  Stock  in  Exchange  for  Corporate  Assets. 
§  282.     Miscellaneous  Instances  of  Incidental  Power  to  acquire  Stock. 
§  283.      Presumption  of  Power  to  hold  Stock. 
§  283  a.  An  Analogous  Power. 
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I.    Rule  that  Statutory  Authority  is  essential 

§  264.  Necessity  for  Statutory  Authority  to  purchase  Stock. 
Rule  in  United  States.  —  The  charter  of  a  corporation  is  the 
measure  of  its  powers.  It  can  exercise  only  such  powers  as 
are  conferred  upon  it,  either  in  express  terms  or  by  necessary 
implication,  in  the  law  of  its  creation.' 

The  purchase  of  stock  in  another  corporation  involves  a 
participation  in  a  new  and  distinct  enterprise.  A  corporation 
can  make  such  a  purchase  only  when  expressly  authorized  to 
do  so  by  statute,  or  when  the  power  can  be  implied  as  incidental 
to  the  powers  specifically  granted.^ 


*  Chief  Justice  Marshall  in  the 
Dartmouth  College  Case  (Dartmouth 
College  V.  Woodward,  4  Wheat. 
(U.  S.)  636  (1819))  said:  "A  corpora- 
tion .  .  being  the  mere  creature  of 
law,  it  possesses  only  those  properties 
which  the  charter  of  its  creation 
confers  upon  it,  either  expressly 
or  as  incidental  to  its  very  existence." 

For  cases  stating  this  elementary 
principle  as  applicable  to  the  power 
to  purchase  shares,  see  People  v. 
Chicago  Gas  Trust  Co.,  130  111.  268 
(1889),  (22  N.  E.  Rep.  798,  17  Am. 
St.  Rep.  319,  8  L.  R.  A.  497) ;  Frank- 
lin Co.  V.  Lewiston  Savings  Inst., 
68  Me.  43  (1877),  (28  Am.  Rep.  9). 

2  United  States:  De  la  Vergne  Co. 
V.  German  Savings  Inst.,  175  U.  S.  40 
(1899),  (20  Sup.  Ct.  Rep.  20) ;  Califor- 
nia Bank  v.  Kennedy,  167  U.  S.  362 
(1897),  (17  Sup.  Ct.  Rep.  831); 
Louisville,  etc.  R.  Co.  v.  Kentucky, 
161  U.  S.  698  (1896),  (16  Sup.  Ct. 
Rep.  714);  First  Nat.  Bank  v.  Nat. 
Exch.  Bank,  92  U.  S.  122  (1875); 
Anglo-American  Land,  etc.  Co.  v. 
Lombard,  132  Fed.  721  (1904); 
Citizens  State  Bank  v.  Hawkins, 
71  Fed.  369  (1896);  McCutcheon  v. 
Merz  Capsule  Co.,  71  Fed.  787  (1896); 
Easun  v  Buckeye  Brewing  Co., 
51  Fed.  156  (1892);  Hamilton  v. 
Savannah,  etc.  R.  Co.,  49  Fed.  412 
(1892);      Mackintosh    v.     Flint,     etc. 


R.  Co.,  34  Fed.  582    (1888);    Sumner 
V.  Marcy,  3  Wood.  &  M.   105  (1847). 

Arkansas:  Lester  v.  Bemis  Lumber 
Co.,  71  Ark.  379  (1903),  (74  S.  W. 
Rep.  518). 

California:  Knowles  v.  Sander- 
cock,  107  Cal.  629  (1895),  (40  Pac. 
Rep.  1047). 

Connecticut:  Byrne  v.  Schuyler 
Electric  Mfg.  Co.,  65  Conn.  336  (1895), 
(31  Atl.  Rep.  833). 

Georgia:  Central  R.  Co.  v.  Collins, 
40  Ga.  582  (1869);  Hazlehurst  v. 
Savannah,  etc.  R.  Co.,  43  Ga.  13 
(1871). 

Illinois:  People  v.  Pullman  Car 
Co.,  175  111.  125  (1898),  (51  N.  E. 
Rep.  664,  64  L.  R.  A.  366) ;  People 
v.  Chicago  Gas  Trust  Co.,  130  111.  268 
(1889),  (22  N.  E.  Rep.  798,  17  Am. 
St.  Rep.  319,  8  L.  R.  A.  497) ;  Martin 
V.  Ohio  Stove  Co.,  78  111.  App.  105 
(1898). 

Maine:  Franklin  Co.  v.  Lewiston 
Savings  Inst.,  68  Me.  43  (1877),  (28 
Am.  Rep.  9):  "In  the  United  States, 
corporations  cannot  purchase,  or  hold, 
or  deal  in  the  stocks  of  other  cor- 
porations, unless  expressly  author- 
ized to  do  so  by  law."  Quoting 
Green's  Brice's  Ultra  Vires  (2d.  Am. 
Ed.),  91  note. 

Minnesota :  Hunt  v.  Hauser  Malt- 
ing Co.,  90  Minn.  282  (1903),  (96 
N.  W.  Rep.  85). 
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That  which  is  beyond  the  power  of  a  corporation  to  do  in 
the  first  instance  cannot  be  made  effective  by  any  subsequent 
act  or  omission.  An  ultra  vires  contract  for  the  purchase  of  stock 
by  a  corporation  is  void  and  cannot  be  validated  by  estoppel.' 

Corporate  purchases  of  stock  have  been  declared  contrary 
to  public  policy  as  well  as  ultra  vires.-  But  where  the  corpora- 
tion laws  of  a  State  at  no  time  prohibited  such  purchases  by 
corporations  organized  thereunder,  it  was  held  by  a  federal 
court  that  the  enactment,  under  a  new  constitution,  of  laws 
authorizing  such  purchases  showed  that  prior  acquisitions  of 
stocks  by  corporations  were  not  against  the  pubhc  pohcy  of 
the  State,  even  if  it  did  not  expressly  legalize  the  particu- 
lar transactions.' 


Montana:  MacGinnis  v.  Boston, 
etc.  Mining  Co.,  29  Mont.  428  (1904), 
(75  Pac.  Rep.  89). 

New  Hampshire:  Pearson  v.  Con- 
cord R.  Corp.,  62  N.  H.  537  (1883), 
(13  Am,  St.  Rep.  590). 

New  Jersey :  Elkins  v.  Camden, 
etc.  R.  Co.,  36  N.  J.  Eq.  5  (1882). 

New  York :  Milbank  v.  New  York, 
etc.  R.  Co.,  64  How.  Pr.  20  (1862); 
Talmage  v.  Pell,  7  N.  Y.  328  (1852); 
Nassau  Bank  v.  Jones,  95  N.  Y.  115 
(1884),  (47  Am.  Rep.  14). 

Ohio :  Franklin  Bank  v.  Commer- 
cial Bank,  36  Ohio  St.  354  (1881), 
(38  Am.  Rep.  594) ;  Columbus,  etc. 
R.  Co.  V.  Burke,  19  Weekly  Law 
Bull.  27  (1887). 

Tennessee:  Marble  Co.  v.  Harvey, 
92  Tenn.  115  (1892),  (20  S.  W,  Rep. 
427,  36  Am.  St.  Rep.  71,  18  L.  R.  A. 
252). 

Washington :  Parsons  v.  Tacoma 
Smelting,  etc.  Co.,  25  Wash.  608 
(1901),  (65  Pac.  Rep.  765). 

The  rule  that  one  corporation, 
without  statutory  authority,  cannot 
purchase  the  stock  of  another  is 
manifestly  inapplicable  to  stock- 
holders in  corporations.  As  said  in 
State  V.  Butler,  86  Tenn.  627  (1888), 
(8  S.  W.  Rep.  586):  "We  know 
of  no  principle  of  law  that  would 
prevent  the  stockholders  in  an  insur- 
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ance  company  from  becoming,  at 
the  same  time,  stockholders  in 
bank,  even  where  the  sam.e  stock- 
holders own  all  the  stock  in  the  two 
corporations." 

^  Schofield  V.  Goodrich  Bros.  Bank- 
ing Co.,  98  Fed.  273  (1899). 

In  this  case  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  went 
som.ewhat  further  than  the  text  and 
said:  "The  purchase  of  the  stock 
of  another  corporation  as  an  invest- 
ment and  not  as  security  or  in  pay- 
ment of  a,  debt,  by  a  corporation 
simply  empowered  to  do  a,  banking 
business,  is  beyond  its  power  and 
void  and,  since  such  a  purchase  is 
ultra  vires  and  void,  it  cannot  be  made 
good  or  validated  by  estoppel." 

^  In  Robotham  v.  Prudential  Ins. 
Co.,  53  Atl.  Rep.  851  (N.  J.  Ch.  1903) 
the  Court  said:  "There  is  also  author- 
ity for  the  proposition  that  corpora- 
tions cannot  acquire  and  hold  the 
stock  of  other  corporations  without 
express  authorization  under  a  statute, 
the  origin  of  the  prohibition,  whether 
in  the  doctrine  of  vltra  vires  or  in 
some  positive  rule  of  law  founded 
upon  public  policy,  being  left  in 
uncertainty."      (Citing    this    section.) 

^  Bancroft  &  Sons  Co.  v.  Bloede, 
106  Fed.  396  (1901). 

In     MacGinnis     v.     Boston,    etc. 
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§  265.  Necessity  for  Statutory  Authority  to  purchase  Stock, 
Rule  in  England.  —  The  rule  that  purchases  by  one  corpora- 
tion of  stock  in  another,  without  legislative  authority,  are 
ultra  vires  has  not  been  adopted  to  its  fullest  extent  in'  England. 
The  rule  there  seems  to  be  that  a  strictly  private  corporation 
'*  may  deal  in  the  shares  of  other  corporations,  without  express 
power  so  to  do,  provided  the  nature  of  its  business  be  such  as 
to  render  such  transactions  conducive  to  its  prosperity."  ^ 

With  respect  to  railroad  companies  and  other  quasi-public 
corporations,  however,  the  English  courts  strictly  apply  the 


Mining  Co.,  29  Mont.  428  (1904), 
(75  Pac.  Rep.  89)  it  was  held  that 
since  the  Montana  constitution  does 
not  prohibit  generally  the  consoli- 
dation of  corporations,  and  statutes 
of  the  State  expressly  authorize  the 
consolidation  of  mining  corporations 
and  empower  such  corporations  to 
exchange  their  property  for  stock 
of  other  corporations,  it  is  not  against 
the  public ,  policy  of  the  State  to 
permit  such  corporations  to  hold  and 
vote  stock  in  other  corporations  of 
similar  nature. 

^  Green's  Brice's  Ultra  Vires  (2d 
Am.  Ed.),  91. 

The  rule,  however,  seems  by  no 
means  well  settled,  and  is  based,  prin- 
cipally, upon  dicta  of  the  judges. 

In  re  Barnard's  Banking  Co.,  L.  R. 
3  Ch.  App.  105  (1867),  Lord  Cairns 
said:  "There  is  no  apparent  or  prima 
facie  objection  to  a  corporation  so 
joining  \hy  purchase  of  shares]  with 
another  corporation  in  trade.  A 
trading  corporation,  as  we  well  know, 
may  enter  into  trade  or  partnership 
along  with  an  individual.  There  is 
no  reason  at  common  law,  so  far  as 
I  know,  why  one  corporation  should 
not  become  a  member  of  another 
corporate  body."  The  real  question 
at  issue  was,  however,  whether  an 
express  power  to  purchase  shares  was 
contrary  to  the  statutes  governing 
trading  companies. 

In   Royal   Bank   of   India's   Case, 


L.  R.  4  Ch.  App.  257  (1869),  Lord 
Selwyn,  after  approving  the  judg- 
ment of  Lord  Cairns  in  the  above 
case,  said;  "Looking  at  the  question, 
as  a  mere  abstract  question,  in  my 
judgment  there  is  nothing  to  prevent 
a  corporation  from  being  a  share- 
holder in  another  trading  corpora- 
tion." 

Lord  Giffard  said  (p.  262):  "I 
quite  agree  that  the  Royal  Bank  of 
India  had  no  authority  to  speculate 
in  shares,  and  that  if  it  had  gone  upon 
the  Stock  Exchange  and  bought  shares 
as  a  speculation,  such  proceeding 
would  have  been  idira  vires,"  In  this 
case  the  transaction  was  a  pledge, 
and  the  bank,  under  the  American 
rule,  had  implied  power  to  buy  in 
the  stock. 

In  re  Financial  Corporation,  28  W. 
R.  760  (1880),  it  was  held  that  a  cor- 
poration had  power  to  purchase 
shares  of  other  companies  when  it 
was  organized  for  the  purpose  of 
"undertaking,  assisting  and  par- 
ticipating, in  financial,  commercial 
and  industrial  operations  .  .  both 
singly,  and  in  connection  with  other 
persons,  firms,  companies  and  cor- 
porations." 

See  also  Canada  Life  Assur.  Co. 
V.  Pell  Mfg.  Co.,  26  Grant's  Ch. 
(Canada)  486  (1879).  Compare  Joint 
Stock  Discount  Co.  v.  Brown,  L.  R. 
8  Eq.  391  (1869). 
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American  rule.  Such  corporations  cannot,  without  statutory 
authority,  purchase,  take  or  deal  in  the  stock  of  other  cor- 
porations.^ 

In  Maryland,  the  English  rule  concerning  private  corpora- 
tions has  been  adopted  and  applied  to  all  corporations.^ 

§  266.  Necessity  for  Statutory  Authority  to  subscribe  for 
Stock.  — Statutes  authorizing  ''persons"  to  accept  a  charter, 
or  form  a  corporation  under  general  laws,  confer  the  privilege 
upon    individuals    and    not    upon    corporations.^     Upon    this 


^  In  Great  Eastern  R.  Co.  v.  Turner, 
L.  R.  8  Ch.  152  (1S72),  Lord  Sel- 
borne  said:  "There  is  no  authority 
to  purchase  [shares  in  another  cor- 
poration] either  in  the  name  of  the 
company,  or  in  the  name  of  the  chair- 
man, or  in  any  other  name.  The 
company  is  a  mere  abstraction  of 
law.  All  that  it  does,  all  that  the 
law  imputes  to  it  as  its  act,  must  be 
that  which  can  legally  be  done  within 
the  powers  vested  in  it  by  law.  Con- 
sequently, a  thing  which  is  ultra  vires, 
and  unauthorized,  is  not  an  act  of 
the  company  in  such  a  sense  as  that 
the  consent  of  the  company  to  that 
act  can  be  pleaded." 

In  Great  Northern  R.  Co.  v.  East- 
ern Counties  R.  Co.,  21  L.  J.  (Ch.)  840 
(1851),  one  corporation  desired  to 
purchase  stock  in  another,  with  the 
object  of  controlling  the  corporation. 
The  Court  said  that  it  was  an  "at- 
tempt to  carry  into  effect,  without 
the  intervention  of  Parliament,  what 
cannot  lawfully  be  done  except  by 
Parliament,  in  the  exercise  of  its 
discretion  with  reference  to  the  in- 
terest of  the  public." 

vSee  also  Great  Western  R.  Co.  v. 
Metropolitan  R.  Co.,  32  L.  J.  Ch.  382 
(1863),  9  Jur.  (n.  s.)  562;  Maunsell 
V.  Midland  Great  Western  R.  Co., 
1  Hem.  &  M.  130  (1863). 

2  In  Booth  V.  Robinson,  55  Md.  419 
(1880),  it  was  held  that  one  steam 
packet  company  might  purchase  the 
shares  of  another  steam  packet  com- 
pany.    The  Court  said  (p.  433),  that, 
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"having  money  to  loan,  or  invest, 
there  would  appear  to  be  no  reason 
why  it  may  not  invest  in  stock  of 
other  corporations  as  well  as  in  other 
funds,  provided  it  be  done  bona  fide, 
and  with  no  sinister  or  unlawful 
purpose."  This  decision  is  based 
upon  the  dicta  in  the  English  cases, 
cited  in  a  preceding  note.  See  also 
Davis  V.  United  States  Electric  Power, 
etc.  Co.,  77  Md.  39  (1893),  (25  Atl. 
Rep.  982).  Also  Elysville  Mfg.  Co. 
V.  Okisko  Co.,  1  Md.  Ch.  Dec.  392 
(1849),   affirmed  5   Md.    152   (1853). 

In  MacGinnis  v.  Boston,  etc. 
Mining  Co.,  29  Mont.  459  (1903), 
(75  Pac.  Rep.  89)  the  Court  said: 
"The  general  rule  is  that  one  cor- 
poration cannot  hold  or  vote  stock 
in  another  unless  expressly  author- 
ized so  to  do  by  the  terms  of  its 
charter  or  by  a  statute.  This  was 
formerly  the  rule  in  England;  but 
it  has  been  much  relaxed  by  the  later 
decisions,  which  recognize  many 
exceptions.  The  general  rule  pre- 
vails in  the  State  and  federal  courts 
in  this  country.  Iowa  and  Maryland 
are,    possibly,    the   only   exceptions." 

^  A  corporation  is  not  a  "person'' 
within  the  meaning  of  the  Louisiana 
statute  authorizing  the  formation  of  a 
corporation  by  any  number  of  "per- 
sons" not  less  than  six.  Factors,  etc. 
Ins.  Co.  v.  New  Harbor  Protection 
Co.,  37  La.  Ann,  233  (1885). 

Under  a  Washington  statute  pro- 
viding that  two  or  more  "persons" 
may  form  a  corporation,  it  has  been 
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principle,  and  upon  the  general  principle  that  the  powers  of  a 
corporation  are  measured  by  the  laws  under  which  it  is  organized, 
it  follows  that  a  corporation,  unless  authorized  by  statute, 
cannot  make  a  valid  subscription  to  the  capital  stock  of  another 
corporation.' 

Any  such  subscription  made  by  a  corporation,  without  statu- 
tory authority,  is  an  ultra  vires  executory  contract  and  is  wholly 
void.^     As  said  by  the  Supreme  Court  of  Ohio  in  Valley  R.  Co. 


held  that  although  another  statute 
provides  that  "person"  shall  be 
construed  to  include  a  corporation, 
a  corporation  cannot  become  a  sub- 
scriber to  shares  in  another  corpora- 
tion. Denny  Hotel  Co.  o.  Schram, 
6  Wash.  134  (1893),  (32  Pac.  Rep. 
1002,  36  Am.  St.  Rep.  137).  See 
also  Parsons  v,  Tacoma  Smelting, 
etc.  Co.,  25  Wash.  508  (1901),  (65 
Pac.  Rep.  765) ;  Valley  R.  Co.  o.  Lake 
Erie  Iron  Co.,  46  Ohio  St.  44  (1888), 
(18  N.  E.  Rep.  486,  1  L.  R.  A.  412, 
26  Am.  &  Eng.  Corp.  Cas.  56).  See 
also  Lagrone  o.  Zimmerman,  46  S. 
C.  372  (1895),   (24  S.  E.  Rep.  290). 

^  United  States :  Pauly  v.  Coronado 
Beach  Co.,  56  Fed.  428  (1893). 

AldbaTua :  McAUster  v.  Florence  Cot- 
ton, etc.  Co.,  128  Ala.  240  (1901),  (30 
So.  Rep.  632) ;  Lanier  Lumber  Co.  v. 
Rees,  103  Ala.  622  (1893),  (16  So.  Rep. 
637,  49  Am.  St.  Rep.  57);  Com- 
mercial Fire  Ins.  Co.  v.  Montgomery 
County,  99  Ala.  1  (1891),  (14  So. 
Rep.  490,  42  Am.  St.  Rep.  17). 

California:  Knowles  v.  Sander- 
cock,  107  Cal.  629  (1895),  (40  Pac. 
Rep.  1047). 

Connecticut :  Mechanics  Sav.  Bank 
V.  Meriden  Agency  Co.,  24  Conn.  159 
(1855). 

Georgia:  Military  Interstate  Ass'n 
V.  Savannah,  etc.  R.  Co.,  105  Ga.  420 
(1898),  (31  S.  E.  Rep.  200). 

Illinois:  Martin  v.  Ohio  Stove  Co., 
78  111.  App.  105  (1898);  Peshtigo 
Co.  V.  Great  Western  Tel.  Co.,  50  III. 
App.  624  (1893). 

Louisiana:      New     Orleans,     etc. 


Steamship  Co.  o.  Ocean  Dry  Dock  Co., 
28  La.  Ann.  173  (1876),  (26  Am. 
Rep.  90).  See  also  Factors,  etc. 
Ins.  Co.  V.  New  Harbor  Protection 
Co.,  37  La.  Ann.  233  (1885). 

Missouri:  Newland  Hotel  Co.  v. 
Lowe  Furniture  Co.,  73  Mo.  App.  135 
(1898). 

Nebraska:  Nebraska  Shirt  Co.  v. 
Horton,  93  N.  W.  Rep.  225  (1903). 

New  Jersey:  Central  R.  Co.  v. 
Pennsylvania  R.  Co.,  31  N.  J.  Eq. 
475  (1879). 

New  York:  Berry  v.  Yates,  24 
Barb.  199  (1857). 

Ohio:  Valley  R.  Co.  v.  Lake  Erie 
Iron  Co.,  46  Ohio  St.  44  (1888),  (18  N. 
E.  Rep.  486,  1  L.  R.  A.  412,  26  Am. 
&  Eng.  Corp.  Cas.  56) ;  Smith  v.  New- 
ark, etc.  R.  Co.,  8  Ohio  Cir.  Ct.  Rep. 
583  (1894). 

Pennsylvania:  McMillan  v.  Carson 
Hill  Union  Min.  Co.,  12  Phila.  404 
(1878). 

Tennessee:  McCampbell  v.  Foun- 
tain Head  R.  Co.,  Ill  Tenn.  55  (1903), 
(77  S.  W.  Rep.  1072). 

Washington:  Denny  Hotel  Co.  v. 
Schram,  6  Wash.  134  (1893),  (32 
Pac.  Rep.  1002,  36  Am.  St.  Rep.  137). 

^  In  Lanier  Lumber  Co.  v.  Rees, 
103  Ala.  627  (1893),  (16  So.  Rep. 
637,  49  Am.  St.  Rep.  57),  the  Court 
said:  "It  is  equally  clear,  upon 
principle  and  authority,  that  all  such 
subscriptions,  or  contracts  of  sub- 
scription [for  stock  in  other  corpora- 
tions], are  not  voidable,  but  utterly 
void." 

See    also    McAlister    Mfg.    Co.    v. 
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V.  Lake  Erie  Iron  Co.:  ^  "  We  think  it  is  well  settled,  as  a  result 
of  the  decisions  in  this  State,  as  well  as  elsewhere,  that  an  incor- 
porated company  cannot,  unless  authorized  by  statute,  make 
a  valid  subscription  to  the  capital  stock  of  another;  that  such 
subscription  is  ultra  vires,  and  void." 

§  267.  Subscriptions  or  Purchases  through  Trustees  or 
Agents.  —  The  rule  that  one  corporation  cannot,  without 
statutory  authority,  become  an  incorporator  or  stockholder  in 
another  cannot  be  evaded  by  subscriptions  or  purchases  made 
by  persons  in  their  own  names  but  in  behalf  of  a  corporation.^ 


Florence  Cotton,  etc.  Co.,  128  Ala. 
240  (1901),  (30  So.  Rep.  632) ;  Pesh- 
tigo  Co.  f.  Great  Western  Tel.  Co.,  50 
111.  App.  624  (1893);  Valley  R.  Co. 
V.  Lake  Erie  Iron  Co.,  46  Ohio  St.  44 
(1888),  (18  N.  E.  Rep.  486t,  1  L.  R.  A. 
412,  26  Am.  &  Eng.  Corp.  Cas.  56); 
New  Orleans,  etc.  Steamship  Co.  v. 
Ocean  Dry  Dock  Co.,  28  La.  Ann.  173 
(1876),  (26  Am.  Rep.  90);  Berry  v. 
Yates,  24  Barb.  (N.  Y.)  199  (1857). 

'  Valley  R.  Co.  v.  Lake  Erie  Iron 
Co.,  46  Ohio  St.  49  (1888),  (18  N.  E. 
Rep.  486,  1  L.  R.  A.  412,  26  Am.  & 
Eng.  Corp.  Cas.  56),  per  Minshall,  J. 

2  Lanier  Lumber  Co.  v.  Rees,  103 
Ala.  627  (1893),  (16  So.  Rep.  637, 
49  Am.  St.  Rep.  57);  "And  it  is 
too  well  settled  to  require  discus- 
sion, that  without  such  [statutory] 
authority  one  corporation  cannot 
subscribe  for,  or  invest  its  own  capital 
in  the  shares  of  other  corporations, 
either  directly,  as  by  becoming  in  its 
own  name  an  incorporator  of  a  new 
corporation,  or  indirectly,  by  sub- 
scriptions in  the  names  of  persons 
acting  as  agents  and  holding  as 
trustees." 

Martin  v.  Ohio  Stove  Co.,  78  111. 
App.  108  (1898):  "A  corporation 
cannot  become  a  stockholder  in 
another  corporation,  especially  when 
the  object  to  be  attained  is  the  con- 
trol of  the  latter.  In  the  absence 
of  express  statutory  authority,  it 
cannot  become  an  incorporator  by 
subscribing  for  shares  of  a  new  cor- 
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poration,  and  it  cannot  do  this  in- 
directly through  persons  acting  as 
its  agents  or  tools.  To  permit 

the  corporation,  by  its  directors,  to 
make  the  subscriptions  in  the  indi- 
vidual names  of  the  latter,  thereby 
giving  a  sem.blance  of  compliance 
with  the  statute  sufficient  to  secure 
the  issuance  of  a,  certificate  of  incor- 
poration, as  was  done  in  this  case, 
and  then  by  proceedings  like  the 
present,  instituted  by  a  person  in 
pari  delicto,  compel  the  stockholders 
to  transfer  their  shares  to  the  corpo- 
ration itself,  would  be  to  permit  a 
person  to  take  advantage  of  his  own 
wrong  to  perpetuate  a  fraud  upon 
the  law,  and  to  use  a  court  of  equity 
to  aid  in  evading  the  law  and  setting 
it  at  naught." 

And  in  Dunbar  v.  American  Tele- 
phone, etc.  Co.,  224  111.  25  (1906), 
(79  N.  E.  Rep.  427)  the  Supreme 
Court  of  Illinois  said:  "Nor  can  it 
be  seriously  contended  that  a  pur- 
chase by  the  company  in  the  name 
of  others,  as  agents  or  trustees,  will 
relieve  the  transaction  of  its  illegality. 
To  hold  otherwise  would  be  to  sus- 
tain a  transaction  illegal  in  its  char- 
acter, accomplished  by  indirection, 
when  it  could  not  be  done  if  the 
methods  were  direct." 

See  also  McCampbell  v.  Fountain 
Head  R.  Co.,  Ill  Tenn.  55  (1903), 
(77  S.  W.  Rep.  1070);  Central  R.  Co. 
V.  Pennsylvania  R.  Co.,  31  N.  J.  Eq. 
475    (1879);    Marble   Co.   v.   Harvey, 
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A  corporation  cannot,  by  indirection,  transcend  its  chartered 
powers. 

In  Central  R.  Co.  v.  Pennsylvania  R.  Co.,  Chancellor  Runyon 
said:'  "  A  corporation  cannot  in  its  own  name  subscribe  for 
stock,  or  be  a  corporator  under  the  general  railroad  law;  nor 
can  it  do  so  by  a  simulated  compliance  with  the  requirements 
of  the  law  through  its  agents  as  pretended  corporators  and 
subscribers  for  stock." 

§  268.  Similar  Nature  of  Corporations  does  not  affect  Ap- 
plication of  Rule.  —  The  rule  that  corporations  in  the  absence 
of  statutory  authority  cannot  acquire  stock  in  other  corpora- 
tions, having  its  foundation  in  the  limitations  imposed  upon 
corporate  powers,  is  applicable  both  to  corporations  of  a 
similar  and  a  dissimilar  nature.^     A  corporation  has  no  more 


92  Tenn.  118  (1892),  (20  S.  W.  Rep. 
427) ;  Nassau  Bank  v.  Jones,  95  N.  Y. 
115(1884),  (47  Am.  Rep.  14) ;  Logan 
v.  Courtown,  12  Beav.  22  (1850). 

'  Central  R.  Co.  o.  Pennsylvania 
R.  Co.,  31  N.  J.  Eq.  494  (1879). 

In  Teeumseh,  etc.  Bank  v.  Russell, 
50  Neb.  277  (1897),  (69  N.  W.  Rep. 
763),  it  was  held  that  where  the 
cashier  of  a  bank  uses  its  funds  to 
pay  for  stock  in  another  bank,  courts 
will  hold  that  such  stock  belongs  to 
the  former  bank,  except  as  against 
bona  fide  purchasers. 

^  i.    cokporations     of    similar 
Nature 

A.  Railroad  Companies 

Central,  etc.  R.  Co.  v.  Collins,  40 
Ga.  636  (1869):  "A  railroad  com- 
pany, without  express  authority 
given  by  the  legislature  to  make  the 
purchase,  cannot  purchase  stock  in 
another  railroad  company."  See  also 
Hazlehurst  v.  Savannah,  etc.  R.  Co., 
43  Ga.  13  (1871),  holding  that  a 
railroad  company  cannot  buy  stock 
in  order  to  influence  its  management. 
Also  Milbank  v.  New  York,  etc.  R. 
Co.,  64  How.  Pr.  (N.  Y.)  20  (1882); 
Pearson  v.  Concord  R.  Corp.,  62  N.  H. 
537  (1883),  (13  Am.  St.  Rep.  590). 


B.    Gas  Companies 

In  People  v.  Chicago  Gas  Trust 
Co.,  130  111.  283  (1889),  (22  N.  E. 
Rep.  798,  17  Am.  St.  Rep.  319,  8 
L.  R.  A.  497),  Judge  Magruder  said: 
"Where  a  charter,  in  express  terms, 
confers  upon  a  corporation  the  power 
to  maintain  and  operate  works  for 
the  manufacture  and  sale  of  gas, 
it  is  not  a  necessary  implication  there- 
from that  the  power  to  purchase 
stock  in  other  gas  companies  should 
also  exist.  There  is  no  necessary 
connection  between  manufacturing 
gas  and  buying  stocks.  If  the  pur- 
pose for  which  a  gas  company  has 
been  created  is  to  make  and  sell 
gas,  and  operate  gas  works,  the 
purchase  of  stock  in  other  gas  com- 
panies is  not  necessary  to  accom- 
plish such  purpose.  The  right  of 
a  corporation  to  invest  in  shares 
of  another  company  cannot  be  im- 
plied because  both  companies  are 
engaged  in  a  similar  kind  of 
business."  (1  Morawetz  Priv.  Corp. 
§  431). 

C.    Mining  Companies 

A  corporation  having  the  right  to 
mine,  in  organizing  another  corpora- 
tion for  mining  purposes,  acts  without 
the   scope   of   its   powers.     McMillan 
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power  to  purchase  the  stock  of  another  corporation  having  a 
similar  object  to  its  own  than  it  has  to  make  such  purchase 
in  the  case  of  a  corporation  formed  for  an  entirely  different 
purpose. 


V.    Parson   Hill   Union    Min.    Co.,    12 
Phila.  (Pa.)  404  (1878). 

D.    Manufacturing  Companies 

The  purchase  by  a  foreign  manufac- 
turing corporation  of  the  stock  of  a 
domestic  corporation  for  the  purpose 
of  controlling  it,  is  ultra  vires,  though 
they  are  engaged  in  a  similar  business. 
Marble,  etc.  Co.  v.  Harvey,  92  Tenn. 
115  (1892),  (20  S.  W.  Rep.  427,  36 
Am.  St.  Rep.  71,  18  L.  R.  A.  252). 
See  also  Byrne  v.  Schuyler  Electric 
Mfg.  Co.,  65  Conn.  336  (1895),  (31 
Atl.  Rep.  833,  28  L.  R.  A.  304); 
McCutcheon  v.  Merz  Capsule  Co., 
71  Fed.  787  (1896),  (31  L,  R,  A.  415). 
Manufacturing  company  cannot  pur- 
chase stock  in  subsidiary  manufac- 
turing company.  People  v.  Pullman 
Car  Co.,  175  111.  125  (1898),  (51  N.  E. 
Rep.  664,  64  L.  R.  A.  366). 

E.    Insurance  Companies 

Berry  v.  Yates,  24  Barb.  (N.  Y.) 
199  (1857) ;  Pierson  v.  McCurdy, 
33  Hun  (N.  Y.),  520  (1884).  Ex 
parte  British  Nation,  etc.  Ass'n, 
L.  R.  8  Ch.  679  (1878). 

F.    Banks 

A  national  bank  cannot  hold  stock 
in  a  savings  bank  not  taken  as  se- 
curity, or  acquired  in  due  course  of 
business.  California  Bank  v.  Ken- 
nedy, 167  U.  S.  362  (1897),  (17  Sup. 
Ct.  Rep.  831). 

II.    Corporations     of     Different 

Nature 

(a)  Bank  cannot  hold  stock  of  rail- 
road company:  Nassau  Bank  v.  Jones, 
95  N.  Y.  1 15  (1884),  (47  Am.  Rep.  14) ; 
nor  of  insurance  company:  Bank  of 
Commerce  D.Hart,  37  Neb.  197  (1893), 
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(55  N.  W.  Rep.  631,  40  Am.  St,  Rep. 
479,  20  L.  R.  A.  780) ;  nor  of  manu- 
facturing company:  Franklin  Co. 
V.  Lewiston  Sav.  Inst.,  68  Me.  43 
(1877),  (28  Am.  Rep.  9). 

(6)  Insurance  company  cannot 
hold  stock  in  bank.  Commercial 
Fire  Ins.  Co.  v.  Montgomery  County, 
99  Ala.  1  (1892),  (14  So.  Rep.  498, 
42  Am.  St.  Rep.  17);  State  v.  But- 
ler, 86  Tenn.  614  (1888),  (8  S.  W. 
Rep.  586). 

(c)  Manufacturing  company  can- 
not subscribe  for  or  purchase  stock  of 
bank;  Sumner  v.  Marcy,  3  Wood.  & 
M.  (U.  S.),  105  (1847);  Hunt  v.  Hau- 
ser  Malting  Co.,  90  Minn.  282  (1903), 
(96  N.  W.  Rep.  85) ;  nor  of  railroad 
company:  Valley  R.  Co.  v.  Lake  Erie 
Iron  Co.,  46  Ohio  St.  44  (1888),  (18 
N.  E.  Rep.  486,  1  L.  R.  A.  412,  26 
Am.  &  Eng.  Corp.  Cas.  56). 

(d)  Note-selling  company  cannot 
hold  stock  in  bank.  Joint  Stock  Dis- 
count Co.  V.  Brown,  L.  R.  8  Eq.  381 
(1869). 

(e)  Railroad  company  cannot  pur- 
chase stock  of  mining  company. 
Columbus,  etc.  R.  Co.  v.  Burke,  19 
Ohio  Week.   Law  Bull.   27   (1887). 

(/)  Furniture  company  cannot 
subscribe  for  stock  in  hotel  company. 
Knowles  v.  Sandercock,  107  Cal.  629 
(1895),  (40  Pac.  Rep.  1047);  New- 
land  Hotel  Co.  V.  Lowe  Furniture 
Co.,  73  Mo.  App.  135  (1898). 

(g)  Dry  dock  company  cannot 
subscribe  for  stock  of  steamship 
company.  New  Orleans,  etc.  S.  Co. 
V.  Ocean  Dry  Dock  Co.,  28  La.  Ann. 
173  (1876),  (26  Am.  Rep.  90). 

(h)  Lumber  company  cannot  sub- 
scribe for  stock  of  telegraph  com- 
pany. Peshtigo  Co.  v.  Great  Western 
Tel.  Co.,  SO  111.  App.  624  (1893). 

(i)    Land  company  has  no  author- 


CHAP.    XXV]      POWER    OF    CORPORATION    TO    HOLD    STOCK  §    269 

The  underlying  principle,  however,  is  not  precisely  the  same 
in  both  cases.  A  corporation  cannot  acquire  stock  in  another 
corporation  organized  for  similar  purposes,  because  it  must 
manage  its  funds  directly  through  its  own  officers,  and  not 
indirectly  by  becoming  a  stockholder  in  another  corporation. 
A  corporation  cannot  purchase  stock  in  another  corporation 
created  for  the  accomplishment  of  essentially  different  objects, 
not  only  for  the  reason  just  stated,  but,  primarily,  because 
it  cannot  invest  its  funds  and  engage  in  a  business  entirely 
foreign  to  the  purpose  for  which  it  was  created.  "  Were  this 
not  so,"  said  the  Supreme  Court  of  Ohio  in  Franklin  Bank  v. 
Commercial  Bank,^  "  one  corporation  by  buying  up  the  ma- 
jority of  the  shares  of  the  stock  of  another,  could  take  the  entire 
management  of  its  business,  however  foreign  such  business 
might  be  to  that  which  the  corporation  so  purchasing  said 
shares  was  created  to  carry  on.  A  banking  corporation  could 
become  the  operator  of  a  railroad,  or  carry  on  the  business  of 
manufacturing,  and  any  other  corporation  could  engage  in 
banking  by  obtaining  the  control  of  the  bank's  stock." 

§  269.  Expediency  of  Purchase  of  Stock  immaterial.  —  The 
operation  of  the  rule  that  a  corporation,  without  statutory 
authority,  cannot  subscribe  for  or  purchase  stock  in  another 
corporation  is  in  no  way  affected  by  the  fact  that  such  pur- 
chase or  subscription  may  be  of  benefit  to  it.  An  ultra  vires 
agreement  is  not  made  intra  vires  by  being  profitable.  The 
contract  of  association  cannot  be  enlarged  to  take  in  a  new 
adventure  because  the  transaction  seems  expedient.' 

In  Central,  etc.  R.  Co.  v.  Collins  ^  the  Supreme  Court  of 
Georgia  said:  "  We  do  not  think  the  profitableness  of  this 
contract,  to  the  stockholders  of  the  Central  and  Southwestern 
Railroad  has  anything  to  do  with  the  matter.  These  stock- 
holders have  a  right,  at  their  pleasure,  to  stand  on  their  con- 
tract.    If  the  charters  do  not  give  to   these   companies  the 

ity  to   subscribe  for   stock   of   manu-  Ga.    582    (1869) ;     Valley    R.    Co.    v. 

facturing  company.     Pauly  v.   Core-  Lake  Erie  Iron  Co.,   46   Ohio  St.  44 

nado  Beach  Co.,  56  Fed.  428  (1893).  (1888),  (18  N.  E.    Rep.   486,  1  L.  R. 

'  Franklin     Bank    v.     Commercial  A.   412,   26  Am.    &   Eng.    Corp.   Cas. 

Bank,    36    Ohio   St.    355    (1881),    (38  56). 
Am.  Rep.  594).  ^  Central,  etc.  R.  Co.  v.  Collins,  40 

2  Central,  etc.  R.  Co.  v.  Collins,  40  Ga.  617  (1869). 
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right  to  go  into  this  new  enterprise  any  one  stockholder  has  a 
right  to  object.  He  is  not  to  be  forced  into  an  enterprise 
not  included  in  the  charter.  That  it  will  be  to  his  interest  is 
no  excuse;   that  is  for  him  to  judge." 

§  270.  Assumption  of  Power  to  hold  Stock  in  Articles  of 
Association.  —  A  stream  can  rise  no  higher  than  its  source. 
The  powers  of  corporations  organized  under  general  incor- 
poration acts  can  be  such  only  as  are  mentioned  in  those  acts. 
The  power  to  hold  stock  in  other  corporations  exists  only 
when  granted  by  legislative  authority.  Unless  such  power  is 
specifically  conferred  upon  corporations  formed  under  general 
laws,  incorporators  take  nothing  by  assuming  to  themselves 
the  power  in  their  articles  of  association.  Even  the  incidental 
powers  of  a  corporation  are  not  increased  by  such  an  assump- 
tion.' 

In  People  v.  Chicago  Gas  Trust  Co.,^  Judge  Magruder  said: 
"  To  hold  that  they  (the  incorporators)  could  confer  such 
power  by  writing  it  down  in  the  statement  would  be  to  hold 
that  the  general  assembly  could  clothe  them  with  a  part  of  its 
legislative  functions." 


^  People  V.  Chicago  Gas  Trust  Co., 
130  111.  268  (1889),  (22  N.  E.  Rep. 
798,  17  Am.  St.  Rep.  319,  8  L.  R.  A. 
497).  Compare  Market  St.  R.  Co.  v. 
Hellman,  109  Cal.  590  (1895),  (42 
Pac.  Rep.  225). 

In  Parsons  v.  Tacoma  Smelting, 
etc.  Co.,  25  Wash.  508  (1901),  (65 
Pac.  Rep.  765)  the  Supreme  Court 
of  Washington  said:  "It  was  deter- 
mined by  this  Court  in  Denny  Hotel 
Co.  V.  Schram,  6  Wash.  134  (1893), 
(32  Pac.  Rep.  1002,  36  Am.  St.  Rep. 
137),  that  a  corporation  could  not 
subscribe  for  the  capital  stock  of 
another.  Our  statutes  cannot  be 
said  to  authorize  such  ownership  of 
stock  any  more  than  the  authority 
to  subscribe  for  capital  stock.  The 
expression  of  such  power  in  the  ar- 
ticles   of    incorporation    of    the    new 


company,  as  has  been  observed, 
cannot  extend  the  corporate  powers 
beyond  those  expressed  in  the 
statutes.'' 

Articles  of  association  are  con- 
strued strictly  against  the  grantee 
and  in  favor  of  the  public,  and  any 
provisions  added  to  the  articles  not 
authorized  by  the  incorporation  act 
are  wholly  void. 

Oregon  R.,  etc.  Co.  v.  Oregonian  R. 
Co.,  130  U.  S.  1  (1889),  (9  Sup.  Ct. 
Rep.  409) ;  Medical  College  Case, 
3  Whart.  (Pa.)  445  (1838);  Eastern 
Plank  R.  Co.  v.  Vaughan,  14  N,  Y. 
546  (1856) ;  Heck  v.  McEven,  12  Lea 
(Tenn.),  97  (1883). 

2  People  V,  Chicago  Gas  Trust  Co., 
130  111.  287  (1889),  (22  N.  E,  Rep. 
798,  17  Am.  St.  Rep.  319,  8  L.  R.  A. 
497). 
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II.    Express  Power  to  acquire  Stock 

§  271.  Corporations  may  acquire  Stock  in  other  Corpora- 
tions when  authorized.  Statutory  Provisions.  —  The  statutes 
of  the  different  States  authorizing  corporations  to  acquire 
stock  in  other  corporations  are  collected  in  the  footnote.^ 


»  Alabama.  Civil  Code  1907,  § 
3640:  "Any  corporation  ...  of  any 
other  State  or  Territory  of  the  United 
States,  or  any  foreign  country,  or 
territory,  .  .  is  hereby  authorized 
.  to  acquire,  by  subscription  to 
the  capital  stock,  or  by  purchase, 
or  otherwise,  and  to  hold,  own  and 
vote  shares  of  the  capital  stock  of  any 
corporation  ...  of  the  State  of 
Alabama"  —  provided  that  such  for- 
eign corporation  has  power  under 
its  charter,  etc.,  to  acquire  stock 
in  other  corporations. 

Ih.  §  3496  authorizes  railroad 
companies  to  subscribe  for  stock  in 
aid  of  construction  of  connecting 
roads. 

Arizona.  R.  S.  1901,  par.  864, 
p.  336:  "Any  railroad  company 
now  or  hereafter  existing  under  the 
laws      of      this      Territory  .  may 

buy  the  stock  and  bonds  ,  .  of 
any"  foreign  or  domestic  corporation. 

Arkansas.  Kirby's  Digest,  1904, 
§  6742:  "Any  railroad  company 
in     this     State  may     buy 

the  stock  of  any  railroad  com- 

pany or  companies  incorporated  or 
organized  within  or  without  this 
State  whenever  the  roads  of  such 
companies  shall  form,  in  the  opera- 
tion thereof,  a.  continuous  1  ine  or 
lines." 

lb.  §  6743:  "Any  railroad  com- 
pany .  of  any  other  State  or 
Territory    may  .  buy    the    stock 

.  of    any  railroad    company  . 
of  this  State,  whenever  the  roads  of 
such    companies    shall    form    in    the 
operation   thereof   »    continuous   line 
or  lines."     See  also  ib.  §  6328. 

Colorado.    Mills'  Anno.  Stat.   1905, 


§  612a:  "Any  railroad  company  . 
of  this  State  may  .  .  acquire  and 
may  hold  the  .  .  stock  of  other 
companies  owning  or  operating  any" 
railroad  which  shall  connect  with 
the  "line  of  road  which  such  com- 
pany is  .  .  authorized  to  purchase, 
or  which,  under  the  laws  of  this  State, 
it  is  authorized  to  lease,  or 
consolidate"  with. 

Connecticut.  Pub.  Laws.  1903,  ch. 
194,  §  11:  "Any  corporation  not 
prohibited  by  any  provision  in  its 
charter,  articles  of  association,  or 
certificate  of  incorporation  or  by 
any  general  law,  except  a  bank, 
trust  company,  or  life  insurance 
company,  may  acquire,  purchase, 
and  hold  the  stock  or  securities  of 
any  other  corporation." 

Delaware.     Laws     1903,    ch.     394, 
p.  822,  §  135:    "Any  corporation 
of     this     State   .  may  pur- 

chase, hold,  sell,  assign,  transfer, 
mortgage,  pledge  or  otherwise  dis- 
pose of,  the  shares  of  the  capital 
stock  of  .  any  other  corporation 
or  corporations  of  this  State,  or  any 
State,  country,  nation  or  govern- 
ment, and  while  owner  of  said  stock 
may  exercise  all  the  rights,  powers 
and  privileges  of  ownership  including 
the  right  to  vote  thereon." 

FloHda.  Gen.  Stat.  1906,  §  2812: 
"Any  railroad  or  canal  company  in 
this  State  shall   have   power  .  to 

purchase  the  stock  .  of  any  other 

company." 

Georgia.  For  Georgia  constitu- 
tional provision  against  corporate 
stockholding,  see  ante,  §  32,  note. 

Idaho.  R.  S.,  §  2686  (as  amended 
by  Sess.   Laws,   1899,   p.   11):     "Any 
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The  effect  of  these  statutes  is  to  enlarge  the  powers  of  the 
corporations  to  which  they  apply.     There  is  nothing  in  the 


railroad  corporation,  whether  .  . 
■of  this  State  or  of  the  Territory  of 
Idaho,  or  of  the  United  States,  or 
of  any  other  State  or  Territory,  may 
take,  purchase,  hold,  sell,  and  dispose 
of  the      bonds      and      securities 

of  any  other  railroad  corporation 
whose  line  of  railroad  is  continuous 
of  or  otherwise  connected  with  its 
own.'' 

Illinois.  R.  S.  1906,  p.  542:  "Any 
corporation  .  of  this  State  for 
mining  or  manufacturing  purposes 
is  hereby  authorized  to  own 
and  hold  shares  of  the  capital  stock 
of  any  railroad  company  or 
companies  when  such  railroad  or 
railroads  shall  connect  the  different 
plants  of  such  mining  and  manu- 
facturing companies  with  each  other, 
or  with  the  other  railroad  or  harbors. 
Provided,  that  said  mining  or  manu- 
facturing companies  shall  not 
hold  stock  in  more  than  one  railroad 
connecting  the  same  points." 

Indiana.  Horner's  Anno.  Stat. 
1901,  §  4013:  "Any  railroad  com- 
pany in  this  State  and  organized 
under  the  .  laws  of  this  State" 
may  "subscribe  and  take  stock  in 
any  railroad  bridge  company  on  the 
route  of  said  railroad  or  at  the  ter- 
minus of  said  railroad,  for  the  use 
and  benefit  of  said  road." 

For  Indiana  statutes  relating 
especially  to  gas  light  and  water 
works  companies,  see  Slat.  1894, 
§§  5059  and  5087. 

Iowa.  Code  1897,  §  2047:  "Any 
railway       corporation  of       this 

State,  or  oi:)erating  a  road  therein, 
under  the  authority  of  the  laws 
thereof,  may  acquire,  own  and  hold 
either  the  whole  or  any  part  of  tlie 
stock  .  .  of  any  other  railroad 
company  of  this  or  any  adjoining 
State." 

Kansas.     Gen.   Stat.   1905,  §6308: 
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"Any  railroad  company  .  .  of  this 
State"  may  "purchase  and  hold  the 
stock  and  bonds,  or  either,  .  of 
any  other  railroad  company  or  com- 
panies, the  line  of  whose  railroad, 
constructed  or  being  constructed, 
connects  with  its  own." 

Kentucky.  Stat.  1903,  §  769, 
amending  Stat.  1899:  "Any  railroad 
company   .  may,  unless  prohibited 

by  law,  subscribe  to  the  capital  stock 
of  any  other  railroad  company 
of  this  or  any  other  State,   with  the 
assent    of    such   company  ;    and   any 
company  of   this   or    any   other 

State  may,  unless  prohibited  by  law, 
subscribe  to  the  capital  stock  of  any 
company  .  of  this  State   with  the 

assent  of  such  company." 

Maine.  Rev.  Stat.  1903,  p.  513, 
§  17:  "A  railroad  corporation,  which 
has  a  lease  of,  or  which  operates  the 
railroad  of  another  railroad  corpora- 
tion, may  purchase  and  hold  shares 
of  the  capital  stock  of  such  corpora- 
tion." 

Ih.  §18:  "A  railroad  corporation, 
which  owns  a  majority  of  the  capital 
stock  of  another  railroad  corporation, 
may  purchase  and  hold  additional 
shares  of  the  capital  stock  of  such 
corporation." 

Laws  1901,  ch.  229,  §  14 
("  Business  corporations  ") :  "  Any 
corporation  organized  under  chapter 
forty- eight  of  the  revised  statutes 
may  purchase,  hold,  sell,  assign,  trans- 
fer, mortgage,  pledge  or  otherwise 
dispose  of  the  shares  of  the  capital 
stock  of,  or  any  bonds,  securities 
or  evidences  of  indebtedness  created 
by  any  other  corporation  or  corpora- 
tions of  this  or  any  other  State,  ter- 
ritory or  country,  and  while  owner  of 
such  stock  may  exercise  all  the  rights, 
powers  and  privileges  of  ownership, 
including  the  right  to  "V'ote  thereon." 

Maryland.     Pub.  Gen.  Laws^  vol. 
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nature  of  a  corporation  which  renders  it  incapable  of  holding 
stock  in  other  corporations  and  questions  of  public  policy  are 
determined  by  the  legislature  in  granting  the  power. 


1,  p.  658,  §  282:  "Any  railroad  com- 
pany .  ,  of  this  State"  may  "ac- 
quire, own  and  hold,  pledge,  sell  or 
otherwise  dispose  of  .  .  stocks,  .  .  . 
of  other  railroad  companies  of  this 
or  any  other  State,  and  of  any  inland, 
coast  or  ocean  transportation  com- 
pany or  companies." 

Massachusetts.  Rev.  Laws  1902, 
ch.  Ill,  §  77:  "No  railroad  company 
unless  authorized  by  the  general 
court  or  by  the  provisions  of  the  fol- 
lowing five  sections,  shall  sub- 
scribe for,  take,  or  hold  the  stock  or 
bonds  of  any  other  corporation." 

lb.  §  78,  authorizes  a  railroad  com- 
pany to  hold  stock  to  a  limited  amount 
in  a  telegraph  company  whose  line 
connects  two  or  more  places  on  its 
railroad. 

76.  §  82,  authorizes  a  railroad  com- 
pany to  subscribe  for  a  limited  amount 
of  stock  to  aid  in  the  construction  of  a 
branch  or  connecting  railroad. 

76.  ch.  110,  §  79,  authorizes  manu- 
facturing companies,  under  certain 
conditions,  to  hold  stock  in  gas  com- 
panies. 

Michigan.  Comp.  Laws  1897,  § 
6253:  "Any  railroad  company  or- 
ganized under  this  act  may  .  .  sub- 
scribe to  the  capital  stock  of  any 
other  company  organized  under  this 
act  with  the  assent  of  such  other 
company;  and  any  railroad  com- 
pany .  of  this  State  may  sub- 
scribe to  the  capital  stock  of  any 
company  organized  under  this  act" 
not  having  the  same  terminal  points 
and  not  being  a  competing  line,  with 
the  assent  of  the  company  for  whose 
stock  such  subscription  is  made. 

lb.  §  6327,  authorizes  a  railroad 
company  to  aid  in  the  construction 
of  another  railroad  by  subscribing  for 
stock. 

/&.    §   6691   (as  amended  by  laws 


1899,  pp.  18-19),  authorizes  tele- 
phone and  messenger  service  corpora- 
tions to  purchase  stock  in  certain 
other  corporations. 

lb.  §  6474,  authorizes  the  pur- 
chase of  stock  in  stage  companies. 

lb.  §  7011,  as  amended  by  laws 
1905,  p.  153,  §  21,  authorizes  mining 
companies  to  subscribe  for  or  purchase 
stock  in  companies  furnishing  trans- 
portation facilities  to  their  mines,  or 
power  or  light  to  be  used  in  their 
works. 

lb.  §  7012,  authorizes  mining  com- 
panies conducting  their  business  out- 
side of  Michigan  to  subscribe  for  and 
own  stock  in  similar  corporations, 
likewise  doing  business  outside  the 
State. 

lb.  §  S516,  authorizes  the  holding 
of  .stock  in  water  companies. 

Minnesota.  Rev.  Laws  1905,  § 
3071:  "Every  such  [mining]  corpora- 
tion may  acquire  and  hold  stock  in 
any  other  corporation,  if  a,  majority 
of  the  stockholders  agree  thereto." 

lb.  §  2900,  authorizes  a  domestic 
railroad  company  to  aid  any  other 
railroad  corporation  in  the  construc- 
tion of  its  road,  by  subscription  to 
its  capital  stock  or  otherwise,  for 
the  purpose  of  forming  a  connection, 
or  it  may  lease  or  purchase  any  part 
or  all  of  such  connecting  road,  not 
parallel,  or  two  such  roads  m.ay 
enter  into  arrangement  for  their 
common  benefit;  consistent  with 
and  calculated  to  promote  the  objects 
of  their  organization. 

Mississippi.  Code  1906,  §  5004: 
"No  corporation  shall,  directly  or 
indirectly,  purchase,  or  own  the  cap- 
ital stock,  or  any  part  thereof,  of 
any  other  corporation.'' 

Missouri.       Anno.    Stat.    1906,    § 
1061:     "Any  railroad  company 
organized    under    the    laws    of    this 
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It   will  be   observed   that  the  greater   number   of   statutes 
apply  only  to  railroad  companies^  and  that  these  are  limited 


St  ate  may   acquire   any  line   of 

railroad,  within  or  without  this  State, 
which  shall  form  a  continuous  line 
with  the  road  operated  by  such  com- 
pany and  may  acquire  and  may 
hold  the  obligations  and  stock  of 
other  companies  owning  or  operating 
any  such  lines  of  road." 

Ih.  §  1060,  authorizes  subscriptions 
in  aid  of  the  construction  of  connect- 
ing lines. 

lb.  §  1181,  authorizes  bridge  com- 
panies to  acquire  stock  in  certain 
street  railway  companies. 

Mcmtana.  Code  1895,  §  912:  "Any 
railroad  corporation  whose  line  is 
wholly  or  partly  within  this  State, 
or  reaches  the  boundary  line  thereof, 
of  Montana  or  of  the  United 
States,  or  of  any  other  State  or 
Territory,  may  take,  purchase,  hold, 
sell  and  dispose  of,  or  guaranty  the 
capital  stock  .  of  any  other  rail- 

road corporation  whose  line  of  rail- 
road within  this  State  is  continuous 
of  or  connects  with  its  own  line." 

lb.  §  923,  authorizes  subscriptions 
and  purchases  of  stock  in  aid  of  the 
construction  of  other  railroads. 

Gen.  Laws  1905,  ch.  103,  p.  226, 
prescribe  a.  method  for  authorizing, 
by  a  vote  of  two-thirds  of  the  stock 
of  the  vendor  corporation,  the  sale 
of  corporate  assets  for  stock  in  an- 
other corporation. 

Nebraska.  Comp.  Stat.  1907,  § 
2028,  authorizes  a  railroad  company 
to  aid  in  the  construction  of  a  con- 
necting road  by  a,  subscription  to  its 
stock. 

Nevada.  Stats.  1905,  ch.  51,  § 
110:  "Any  corporation  organized 
under  the  laws  of  this  State 
may  guaranty,  purchase,  hold,  sell, 
assign,  transfer,  mortgage,  pledge 
or  otherwise  dispose  of  the  shares 
of  the  capital  stock  of,  or  any  bonds, 
securities  or  evidence  of  indebtedness 
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created  by,  any  other  corporation  or 
corporations  of  this  State,  or  any 
other  State,  country,  nation  or  gov- 
ernment, and  which  owner  of  said 
stock  may  exercise  all  the  rights, 
powers  and  privileges  of  ownership 
including  the  right  to  vote  thereon." 
New  Jersey.  General  Corporation 
Act  of  1896,  §  50:  "Corporations 
having  for  their  object  the  building, 
constructing  or  repairing  of  railroads, 
water,  gas  or  electric  works,  tunnels, 
bridges,  viaducts,  canals,  hotels, 
wharves,  piers  or  any  like  works  of 
internal  improvement  or  public  use 
or  utility,  may  subscribe  for,  take, 
pay  for,  hold,  use  and  dispose  of 
stock  or  bonds  in  any  corporation 
formed  for  the  purpose  of  construct- 
ing, maintaining  and  operating  any 
such  public  works;  and  the  directors 
of  any  such  corporation  formed  for 
the  purpose  of  constructing,  main- 
taining and  operating  any  public 
work  of  the  description  aforesaid  may 
accept  in  payment  of  any  such  sub- 
scription, or  purchase,  real  or  personal 
property,  necessary  for  the  purposes 
of  such  corporation,  or  work,  labor 
and  services  performed  or  materials 
furnished  to  or  for  such  corporation 
to  the  amount  of  the  value  thereof, 
and  from  time  to  time  issue  upon 
any  such  subscription  or  purchase, 
in  such  instalments  or  proportions 
as  such  directors  may  agree  upon, 
full-paid  stock  in  full  or  partial  per- 
formance of  the  whole  or  any  part 
of  such  subscription  or  purchase,  and 
the  stock  so  issued  shall  be  full-paid 
stock  and  not  liable  to  any  further 
call,  neither  shall  the  holder  thereof 
be  liable  for  any  further  payments, 
and  in  all  statements  and  reports 
of  the  corporation  to  be  published  or 
filed  this  stock  shall  not  be  stated  or 
reported  as  being  issued  for  cash 
paid    to    the    corporation,    but    shall 


CHAP.    XXV]      POWER   OF   COBPORATION   TO    HOLD   STOCK 


§271 


in   their   application   to   companies   owning   connecting   lines. 
These  railroad  statutes,  like  similar  statutes  authorizing  the 


be  reported  in  this  respect  according 
to  the  fact." 

lb.  §  51:  "Any  corporation  may 
purchase,  hold,  sell,  assign,  transfer, 
mortgage,  pledge  or  otherwise  dis- 
pose of  the  shares  of  the  capital  stock 
of,  or  any  bonds,  securities  or  evi- 
dence of  indebtedness  created  by 
any  other  corporation  or  corporations 
of  this  or  any  other  State,  and  while 
owner  of  such  stock  may  exercise  all 
the  rights,  powers  and  privileges  of 
ownership,  including  the  right  to 
vote  thereon." 

New  Mexico.  Comp.  Laws  1897, 
§  3891,  authorizes  railroad  companies 
to  subscribe  for  stock  in  aid  of  the 
construction  of  connecting  roads. 

New  York.  Laws  1902,  ch.  601 
(as  amended  to  1907),  Art.  3,  §  40 
(Stock  Corporation  Law) :  "  .  . 
Any  stock  corporation,  domestic  or 
foreign,  may  purchase,  acquire,  hold 
and  dispose  of  the  stocks,  .  .  of 
any  corporation,  domestic  or  foreign, 
and  issue  in  exchange  therefor  its 
stock  ...  if  authorized  so  to  do 
by  a  provision  in  the  certificate  of 
incorporation  of  such  stock  corpora- 
tion, or  any  certificate  amendatory 
thereof  or  supplementary  thereto, 
filed  in  pursuance  of  law,  or  if  the 
corporation  whose  stock  is  so  pur- 
chased, acquired,  held  or  disposed  of, 
is  engaged  in  a  business  similar  to 
that  of  such  stock  corporation,  or 
engaged  in  the  manufacture,  use  or 
sale  of  the  property,  or  in  the  con- 
struction or  operation  of  works 
necessary  or  useful  in  the  business 
of  such  stock  corporation,  or  in  which 
or  in  connection  with  which,  the 
manufactured  articles,  product  or 
property  of  such  stock  corporation 
are  or  may  be  used,  or  is  a  corporation 
with  which  such  stock  corporation  is 
or  may  be  authorized  to  consolidate. 
When  any  such  corporation  shall  be 


a  stockholder  in  any  other  corpora- 
tion as  herein  provided,  its  president 
or  other  officers  shall  be  eligible  to 
the  office  of  director  of  such  corpora- 
tion, the  same  as  if  they  were  indi- 
vidually stockholders  therein,  and 
the  corporation  holding  such  stock 
shall  possess  and  exercise  in  respect 
thereof,  all  the  rights,  powers  and 
privileges  of  individual  owners  or 
holders  of  such  stock." 

Railroad    Law,    §    79    (Birdseye's, 
1901):      "Any    railroad    corporation 
of     this     State  .  being     the 

lessee  of  the  road  of  any  other  rail- 
road corporation,  may  take  a  sur- 
render or  transfer  of  the  capital  stock 
of  the  stockholders,  or  any  of  them, 
in  the  corporation  whose  road  is 
held  imder  lease,  and  issue  in  ex- 
change therefor  the  like  additional 
amount  of  its  own  capital  stock  at 
par;  and  whenever  the  greater  part 
of  the  capital  stock  of  any  such  cor- 
poration shall  have  been  so  sur- 
rendered or  transferred,  the  directors 
of  the  corporation  taking  such  sur- 
render or  transfer  .  .  become  ex- 
officio  the  directors  of  the  corporation 
whose  road  is  held  under  lease,  and 
shall  manage  and  conduct  the  affairs 
thereof  .  and     when     the     whole 

of  such  capital  stock  has  been  so  sur- 
rendered or  transferred,  and  a  cer- 
tificate thereof  filed  in  the  office  of  the 
Secretary  of  State  .  .  the  estate 
.  .  and  franchises  of  the  corpora- 
tion whose  stock  shall  have  been 
BO  surrendered  or  transferred  shall 
.  .  vest  in  .  the  corporation  to 
whom  such  surrender  or  transfer  is 
made.  .     Where  stock  shall  have 

been  so  surrendered  or  transferred, 
the  existing  liabilities  of  the  corpora- 
tion, and  the  rights  of  the  creditors 
and  of  any  stockholder  not  surrender- 
ing or  transferring  his  stock,  shall  not 
be  affected  thereby." 
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consolidation  of  companies  owning,  and  the  purchase  and  lease 
of,  continuous  lines  of  railroad,  are  all  indicative  of  the  poUcy 


North  Carolina.  Rev.  Laws  1905, 
ch.  61,  §  2567:  "Any  railroad  or 
other  transportation  company  may 
acquire  and  hold,  or  guaranty  or 
indorse  the  bonds  or  stocks  of 
any  railroad  or  branch  railroad,  or 
other  transportation  line  in  this  or 
an  adjoining  State  connecting  with 
it  directly  or  indirectly." 

Pub.  Laws  1901,  ch.  2.  §  55,  p.  28 
(same  as  New  Jersey  Corp.  Act  1896, 
§  51,  supra). 

Ohw.  Bates'  Anno.  Stat.  (1787- 
1906),  §  3300,  authorizes  railroad  com- 
panies to  subscribe  for  stock  in  -aid  of 
a  connecting,  but  not  competing, 
road.  Ih.  §  3546,  authorizes  railroad 
com.panies  to  subscribe  for  the  stock 
of  certain  bridge  companies.  Ih, 
§  §  3631-8,  authorizes  certain  stock 
subscriptions  by  benevolent  com- 
panies ;  lb.  §  3842,  by  elevator  com- 
panies;  ib.  §  3863,  by  "mineral  and 
vegetable  mining  and  boring  com- 
panies." 

Pennsylvania.  Gen.  Laws.  1894, 
§  132  :  "Any  and  all  companies  incor- 
porated or  organized  under  the  laws 
of  this  Commonwealth,  and  .  .  . 

the  directors,  managers,  or  trustees 
thereof,  with  the  approval  of  the 
stockholders,"  may  "invest  the  sur- 
plus or  other  funds  or  earnings  of 
such  companies  in  . ;    good  stock 

or  securities  an<l"  may  "sell  and 
transfer  the  same,  and"  may  "rein- 
vest the  proceeds  of  such  sales  in 
stocks  of  like  kind  and"  may 
"prescribe,  by  resolution  of  the  di- 
rectors, or  the  by-laws  of  the  company, 
or  otherwise,  the  mode  of  making  such 
investments,  purchases  and  sales,  with 
the    approval   of    the   stockholders. " 

Laws    1901,    p.    62,    Act    No.    28: 
"Any   railroad    or    other    transporta- 
tion   corporation,    of    this    Common- 
wealth, "may  "from  time  to  time  . 
af([uire,    own   and   hold,    pledge,    sell 
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or  otherwise  dispose  of,  the  stock 
and  guaranty  the  stock  .  .  of  any 
other  corporation  of  this  Common- 
wealth or  elsewhere,  engaged  in  the 
business  of  transportation,  either 
on  land  or  water,  and  also  of  any 
other  warehouse,  storage  elevator 
or  terminal  company,  whose  business 
is  incidental  to  the  business  of  trans- 
portation in  which  the  purchasing 
or  guarantying  corporation  shall  be 
authorized  to  engage." 

For  other  Pennsylvania  statutes 
authorizing  the  purchase  of  stock  by 
railroad  companies  see  Bright.  Purd. 
Dig.  1894,  §§  156,  167,  168  and  182. 
For  provisions  relating  to  the  pur- 
chase of  stock  by  manufacturing  or 
water  companies,  see  Gen.  Laws  1894, 
ch.  5,  §  44.  For  pro\dsions  author- 
izing corporate  purchase  of  stock 
of  iron  and  steel  companies,  see  ib. 
title  "Iron  and  Steel  Companies, " 
§  7.  See  also  ib.  ch.  15,  §  129, 
for  provisions  as  to  stock  of  a  particu- 
lar steamship  company. 

South    Carolina.      Code    of    Laws 
1902,   §  2061:    "No  corporation      . 
owning     or   operating  .   .   .  any   rail- 
road lying,  in  whole  or  in  part,  within 
this  State,  or  owning  a  majority 

of  the  stock  of  the  corporation  owning 
or  controlUng  any  such  railroad, 

shall  own  or  be  interested  in  the  stock 
of  any  corporation  chartered  by  this 
State  which  owns  or  leases  .  any 

railroad   which   competes  with" 

such  other  railroad. 

Ib.  §  2060:  "Railroad  companies 
of  this  State  may  .  .  .  pur- 
chase and  hold  the  stock  .  .  of 
other  railroad  companies  chartered 
by  or  whose  roads  are  authorized 
to  extend  into  this  State.  .  .  And 
any  railroad  corporation  ...  of  this 
State  may  guaranty  the  stocks  and 
bonds  .  .  of  any  other  railroad  cor- 
poration, whenever  the  roads  of  such 
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of  affording  facilities  for  the  uniting  of  short  connecting  roads 
into  the  through  line. 


corporations  shall  connect  with  each 
other,  or  shall  form  a  continuous  line, 
directly  or  by  means  of  any  connect- 
ing   railroad,    or    by    steamboat    line 

.  upon  such  terms  and  conditions 
as  may  be  agreed  upon  by  the  stock- 
holders." 

South  Dakota.  Rev.  Code  1903, 
§  494,  p.  649,  authorizes  a  railroad 
company  to  subscribe  for  stock  in  aid 
of  the  construction  of  another  railroad. 

Texas.  Sayles' Civil  Stat.,  ch.  16a, 
§  744b  :  "Railway  companies  existing 
under  the  laws  of  this  State  .  .  and 
railway  companies  .  .  of  the  United 
States,    are    authorized  to    sub- 

scribe to  the  stock  and  purchase  and 
own    stock  .  of   any    depot    com- 

pany formed  under  authority  of  this 
chapter. " 

Utah.  Laws  1907,  ch.  93,  sub.  8, 
p.  107:  "Any  railroad  corporation 
of    this     State  shall    have 

power  ...  to  acquire,  own,  main- 
tain, operate  and  navigate  steam- 
ships, sailing-vessels  and  boats  of 
every  description,  and  generally  to 
carry  on  the  business  of  a  common 
carrier  by  water,  and  to  purchase, 
own,  hold,  pledge  or  otherwise  dis- 
pose of  the  capital  stock,  bonds  or 
other  obligations  of  any  corporation 
owning  or  operating  any  such  ships, 
vessels  or  boats;  Provided,  that  this 
section  shall  not  be  construed  to 
perm^it  any  railroad  company  to 
purchase,  own,  hold,  pledge,  or  other- 
wise dispose  of  the  capital  stock, 
bonds  or  other  obligations  of  any 
corporation  owning  or  operating  such 
ships,  vessels,  or  boats  where  such 
corporation  may  be  a  competing 
line  with  such  railroad  company,  or 
with  any  other  corporation  in  which 
said  railroad  company  may  own  any 
of  the  capital  stock,  bonds  or  other 
obligations  thereof." 

Vermont.    Pab.  Stat.  1906,  §  4344 : 


"No  railroad  company  shall  subscribe 
for,  take,  or  hold,  directly  or  in- 
directly, stock  of  a  railroad 
corporation  organized  under  this 
chapter,  unless  specially  authorized 
by  the  general  assembly." 

Virginia.  Code  1904,  §  1105e  :  (1) 
"  Every  corporation  of  this  State  shall 
have    power :  If    authorized    so 

to  do  in  its  charter,  certificate  of  in- 
corporation, or  articles  of  associa- 
tion, or  in  any  amendment  thereof, 
to  subscribe  to,  purchase,  or  other- 
wise acquire,  or  to  guaranty  or  to 
become  surety  in  respect  to  the  stock, 
bonds,  or  other  securities  and  obliga- 
tions of  other  companies." 

Washington.  Laws  1905,  p.  51, 
ch.     27'     "Any  corporation  .  of 

this  or     any     other     State   . 

doing  business  in  this  State  shall  have 
power  .  to  subscribe  for,  acquire 
by  purchase  or  otherwise,  and  to 
own,  hold,  sell,  assign  and  transfer 
shares  of  the  capital  stock  of  any 
other    corporation  and    to    vote 

such  shares  at  .  meetings." 

West  Virginia.  Code  1899,  ch.  52, 
p.  538  (Gen.  Corp.  Law),  §  3:  "No 
corporation    shall  .  subscribe    for 

or   purchase   the   stocks  of  any 

joint  stock  company." 

/b.    §     4 :      "Any     manufacturing 
company  may  with  the  assent  of  the 
holders    of    two-thirds    of    its    stock, 
.  subscribe    for    or    purchase    the 
stock  of  any  corporation  formed 

for  the  purpose  of  manufacturing 
.  any  articles  or  materials  manu- 
factured by  such  joint  stock 
company,  or  constructing  a-  rail- 
road .  .  through  or  into  the  county 
in  which  the  principal  place  of  busi- 
ness of  such  joint  stock  company  may 
be,  or  operating  a  railroad  or  other 
work  of  internal  improvement. "  Any 
corporation  may  take  stocks  in  pay- 
ment of  a  debt  owing  it,  etc. 
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The  policy  of  the  States,  ia  general,  as  indicated,  positively, 
in  their  legislative  enactments,  and  negatively,  in  their  failure 
to  grant  authority  at  all,  has  always  been  opposed  to  unlimited 
corporate  stockholding.  New  Jersey  and  Delaware,  however, 
have  been  the  conspicuous  exceptions  to  the  rule.  In  these 
States,  the  broadest  possible  power  is  conferred  upon  domestic 
corporations  to  "  purchase,  hold,  sell,  assign,  transfer,  mort- 
gage, pledge  01-  otherwise  dispose  of"  the  shares  of  foreign  and 
domestic  corporations  and  "to  exercise  all  rights,  powers 
and  privileges  of  ownership,  including  the  right  to  vote 
thereon." 

At  the  present  time  the  tendency  seems  to  be  toward  an 
extension  of  the  power  of  corporations  to  hold  shares  in  other 
corporations.  Broad  statutes  along  the  lines  of  those  of  New 
Jersey  and  Delaware  have  been  enacted  in  several  States. 
In  other  States,  statutes  authorizing  limited  corporate  stock- 
holding have  been  widened  in  their  scope.  This  tendency  is 
in  the  right  direction.  Holding  stocks  to  prevent  competition 
is  against  public  policy.  But  with  this  and  other  appropriate 
limitations,  the  general  powers  of  the  modern  business  instru- 
ment —  the  corporation  —  should  approximate  those  of  the 
individual.  The  occasions  for  corporate  stockholding  have 
increased  with  the  increase  of  corporations.     Statutes  granting 

lb.  ch.  53,  §  3,  p.  544  (stock  com-  and   take    the   stock   ot   other   street 

pany  law),  is  the  same  as  §  4,  ch.  52,  railway     or      any      electrical      com- 

sujpra.  panies. 

Wisconsin.     R.    S.    1889,    ch.    36,  ^Y<Jlmnng.     R.     S.    1899,     §     3040 

§   1775,  authorizes  certain  classes  of  (Gen.   Corp.   Law)  :    "  It  shall  not  be 

corporations    to    purchase    and    hold  lawful  for  such  company  to  use  any 

stock    in    other    corporations    of    the  of  its  funds  in  the  purchase  of  any 

same    or    similar    nature    "upon    the  stock    in    any    other    company  .       .; 

assent  of  the  holders  of  three-fourths  provided,     however,     such     company 

of  the  capital  stock  of  both  the  cor-  niay,  in  its  discretion,  purchase,  hold 

poration  proposing  to  take  such  stock  and    own    any    stock,    and    to    any 

and    the    corporation   in    which   it   is  amount,  in  any  other  company  that 

proposed  to  be  taken."     Laws  1899,  is  or  may  be  subsidiary  or  tributary 

ch.     191,     amending     §     1833,     Stat.  to,   and  that  does  contribute  to  the 

1898,    authorizes    the    purchase,    by  objects  and  purposes  of  the  first  corti- 

railroad  companies,   of  stock  in  con-  pany  in  this  proviso  mentioned." 
necting  roads  or  in  companies  to  which  Ih.    §§   3205   and   3206,    authorize 

they  have  furnished  aid  for  the  con-  railroad   companies   to   subscribe    for 

struction  of  their  roads.  stock   in   aid   of  the   construction    of 

Stat.    1898,    §     1862a,     authorizes  other  roads, 
street  railway  companies  to  purchase 
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and  defining  the  power  to  hold  stock  cannot  but  be  regarded 
a?  desirable. 

§  272.  Power  to  subscribe  for  Stock  in  Foreign  Corporations. 
—  The  principle  has  been  laid  down  that,  conceding  that  cor- 
porations may  subscribe  for  stock  in  other  corporations  of 
the  same  nature  governed  by  the  same  laws, .such  power  can- 
not be  exercised  where  the  two  corporations  exist  under  dif- 
ferent laws  of  different  States,  and  where  the  law  governing 
the  corporation  in  which  stock  is  taken  fails  to  impose  liabil- 
ities and  create  obligations  imposed  upon  the  subscribing  cor- 
poration.' 

The  distinction,  however,  cannot  stand  the  test  of  analysis. 
There  is  no  incidental  power  to  subscribe  for  stock.  If  such 
an  express  power  exists,  the  question  whether  it  is  broad  enough 
to  permit  a  subscription  for  stock  in  a  foreign  corporation  is 
entirely  a  question  of  the  construction  of  the  particular  statute. 
The  argument  that  a  subscription  for  stock  in  a  foreign  corpora- 
tion is  iiltra  vires  because  the  subscribing  corporation  thereby 
incurs  less  liabilities  than  in  the  case  of  a  subscription  to  a 
domestic  corporation  is  not  convincing. 

A  manufacturing  corporation  authorized  to  hold  stock  has 
power,  as  incidental  to  its  business,  to  organize  subsidiary 
companies  in  different  States  for  the  handling  and  distribution 
of  its  products,  of  which  it  holds  all  the  shares.  The  exercise 
of  such  power  is,  however,  subject  to  the  limitation  that  it 


'  Merz  Capsule  Co.  v.  V.  S.  Cap-  and   subject   to   the   same  laws   and 

sule  Co.,  67  Fed.  417  (1895),  (affi^rmed  dominion    as    the    one    taking    such 

sub    nom.  McCutcheon  v.  Merz    Cap-  stock,   or  where,   if  the  corporations 

sule  Co.,  71  Fed.  787  (1896))  :    "The  are     organized    in     different     States, 

general  rule  may  be  stated  to  be  that  they  are  subject  to  regulations  of  a 

it  is  incompetent  for  a  corporation  to  substantially  identical  character,  my 

subscribe  for  stock  in  another  corpora-  opinion  is  that  where,  as  in  this  case, 

tion.     It  must  be  acknowledged  that  the  law  of  the  corporation  in  which 

there    are    exceptions    to    this    rule,  the  stock  is  taken  is  of  a  substantially 

founded   upon   a  variety  of  peculiar  different  character,   and  fails  to  im- 

circumstances,  which  it  is  not  neces-  pose    the    liabilities    and    create    the 

sary  here  to  enumerate.     I  am  unable  obligations  imposed  by  the  law  of  the 

to  discover  any  ground  upon  which  corporation  subscribing  for  the  stock, 

this  case  can  be  held  within  any  of  such  subscriptions  are  ultra  vires  of 

such  exemptions.     But,  however  this  the  latter  corporation,  and  are  illegal 

may  be,  if  the  corporation  in  which  and  void." 
the  stock  is  taken  is  a  domestic  one, 
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cannot  organize  such  companies  in  States,  the  laws  or  poUcy 
of  which  are  opposed  to  corporate  stockholding.^ 

§  273.  Construction  of  Statutes.  —  Statutes  authorizing  cor- 
porations to  acquire  and  hold  the  shares  of  other  corporations 
constitute  grants  of  power  and  require  a  reasonably  strict 
construction. 

A  statute  authorizing  a  corporation  to  "  purchase  "  the 
shares  of  other  corporations  does  not  confer  power  to  subscribe 
for  the  stock  of  such  corporations."  Similarly,  power  con- 
ferred upon  a   corporation  to  "  invest  "   its   money  in  stocks 


1  Dittman  v.  Distilling  Co.,  64  N.  J. 
Eq.  537  (1903),  (54  Atl.  Rep.  576) :  "  No 
question  is  or  can  be  raised  as  to  the 
power  of  purchasing  stocks  of  existing 
companies  for  the  purpose  of  accom- 
plishing the  distribution  of  the  prod- 
uct ;  and,  in  my  judgment,  the  organ- 
ization of  subsidiary  companies  for 
the  same  purpose  and  with  the  same 
object  may  be  fairly  and  reasonably 
regarded  as  incidental  to  or  conse- 
quential upon  the  business  which  is 
expressly  authorized,  and  convenient 
for  the  attainment  of  its  objects  and 
should  not  by  a  judicial  construction 
be  held  to  be  ultra  vires.  As  to  com,- 
panies  in  whicli  New  Jersey  com- 
patiies  may  hold  stock  and  the  States 
in  which  subsidiary  companies  may 
be  organized  it  may  be  that  the  late 
derision  in  Coler  v.  Tacoma  R.  Co., 
65  N.  J.  Eq.  347  (1903),  (54  Atl.  Rep. 
413)  limits  the  power  of  New  Jersey 
companies  to  hold  stock  of  corpora- 
tions of  other  States  to  the  holding 
of  stock  in  companies  organized  in 
States  whose  laws  authorize  their 
own  domestic  corporations  to  hold 
stock  in,  and  control,  their  own 
domestic  companies." 

See  also  post,  §  286:  "Rights  of 
Foreign  Corporation  holding  Stock." 

2  Robotham  v.  Prudential  Ins.  Co., 
64  N.  J.  Eq.  673  (1903),  (53  Atl.  Rep. 
847) :  "In  miy  opinion  the  word  '  pur- 
chase' is  not  used  in  the  broad  sense 
of  the  word  '  acquire '  but  in  the  more 
usual  and  proper  sense  which  makes 
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it  the  correlative  of  the  word  '  sell.' 
Subscribing  for  new  stock  is 
a  very  different  thing  from  buying 
or  purchasing  stock  which  has  al- 
ready been  issued,  and  is  held  against 
the  corporation  which  issued  it. 
Subscribing  for  an  original  issue  of 
stock  at  the  formation  of  a  corpo- 
ration, or  for  a  new  issue  made  by 
an  existing  corporation,  is  an  act  in 
the  nature  of  a  loan.  It  is  a  direct 
contribution  of  capital  to  a  corpora- 
tion. The  distinction  between  sub- 
scribing for  or  taking  new  stock  from 
a  corporation  and  purchasing  out- 
standing stock,  is  analogous  to  one 
so  often  drawn  by  the  law  between 
a  loan  of  money  to  a  party  who  gives 
a,  promissory  note  with  an  indorser 
as  security  and  the  purchase  of  ex- 
actly the  same  note  after  it  has  once 
been  lawfully  and  honestly  issued. 
Neither  by  the  purchase  of  outstand- 
ing stock  nor  by  the  purchase  of 
outstanding  promissory  notes  is  the 
party  obligor  who  issued  the  stock 
or  notes  directly  affected." 

See  also  Martin  v.  Stove  Co., 
78  III.  App.  105  (1898). 

A  manufacturing  corporation  hav- 
ing power  to  purchase  the  stocks  of 
other  corporations  may  organize 
corporations  in  different  States  for 
the  distribution  of  its  products  and 
may  hold  the  shares  of  such  corpora- 
tions. 

Dittman  v.  Distilling  Co.,  64  N.  J. 
Eq.  537  (1903),  (54  Atl.  Rep.  570). 
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does  not  authorize  it  to  subscribe  for  stock  in  a  projected 
corporation;  *  and,  conversely,  authority  to  subscribe  does 
not  confer  power  to  purchase.^  So,  a  statute  ^  authorizing  a 
railroad  company  to  aid  another  in  the  construction  of  its 
road,  by  subscribing  for  its  stock,  does  not  authorize  the 
purchase  of  the  stock  of  a  completed  road,^ 

A  statute  authorizing  a  trust  company  *'  to  buy  and  sell  all 
kinds  of  government,  State,  municipal  and  other  bonds,  and 
all  kinds  of  negotiable  and  non-negotiable  paper,  stocks  and 


'  In  Commercial  Fire  Ins.  Co.  v. 
Montgomery  County,  99  Ala.  1  (1891), 
(14  So.  Rep.  490,  42  Am.  St.  Rep.  17), 
it  was  held  that  the  provision  of  the 
Alabama  Code  (Code  1886,  §  1535), 
authorizing  incorporated  insurance 
companies  to  "invest  their  money  in 
real  and  personal  property,  stocks,  or 
choses  in  action,"  did  not  authorize 
such  a  company  to  subscribe  for  stock 
in  a  corporation  in  process  of  forma- 
tion. See  also  McAlister  Mfg.  Co.  v. 
Florence  Cotton,  etc.  Co.,  128  Ala. 
240  (1901),  (30  So.  Rep.  632). 

Where  a  corporation  was  organized 
for  manufacturing  purposes,  with 
power  to  invest  in  the  shares  of  other 
corporations,  it  was  held  that  such 
authorization  did  not  confer  power 
to  change  another  corporation,  having 
a  small  capital  in  which  it  held  the 
majority  of  the  stock,  into  a  holding 
corporation  with  a  capital  a  hundred 
times  its  original  capital,  for  the 
purpose  of  acquiring  stocks  in  other 
corporations. 

Robinson  v.  Holbrook,  148  Fed.  107 
(1906).  In  this  case  the  Court  said  (p. 
Ill):  "  The  power  to  invest  in  shares 
of  other  corporations  must,  however, 
be  regarded  as  incidental  to  the 
charter  purposes  of  the  Gorham 
Company;  i.e.  'manufacturing  goods 
made  of  gold,  silver,  or  other  metallic 
substance,  and  for  the  transaction 
of  other  business  connected  therewith.' 
The  incidental  power  to  invest 
granted  by  amendments  to  the 
charter  is  to  be  narrowly    construed, 


being  in  derogation  to  the  ordinary 
rule  that  one  corporation  cannot 
invest  in  shares  of  stock  of  another. 
It  would  involve  great  practical 
difficulties  were  we  to  hold  that  the 
power  to  invest  in  shares  of  other 
corporations  can  be  construed  as 
an  unlimited  power  to  initiate  or  to 
promote  new  enterprises  different  in 
character  and  scope,  perhaps  exceed- 
ing in  magnitude,  that  for  which 
original  charter  powers  were  granted. 
It  seems  probable  that  the  power  of 
holding  shares  is  a  subordinate  power, 
not  to  be  so  exercised  as  to  enlarge 
the  general  scope  of  the  business  of 
the  corporation  by  promoting  other 
distinct  corporate  enterprises,  whether 
in  a  different  field  or  in  the  same  field. 
It  is  very  doubtful  whether,  by  giving 
the  Gorham  Company  power  to  invest 
in  the  shares  of  other  corporations, 
the  Legislature  intended  to  confer 
the  power  to  set  up  and  practically 
create  a  new  corporation  in  the  same 
line  of  business  which  should  control 
its  creator." 

2  A  purchase  by  one  railroad  cor- 
poration of  shares  in  another  com- 
pany is  not  authorized  by  a  charter 
provision  conferring  power  to  sub- 
scribe for  and  hold  shares  in  such 
company.  Wliitman  v.  Watkin  (Ch.), 
78  Law  T.  Rep.  188  (1897.) 

3  Ohio  Rev.  St.  §  3300. 

*  Columbus,  etc.  R.  Co.  v.  Burke 
(Com.  PI.),  19  Weekly  Law  Bull.  27 
(1887).  Compare  Baltimore  v.  Balti- 
more, etc.  R.  Co.,  21  Md.  50  (1863). 
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other  investment  securities/'  does  not  confer  power  upon  such 
a  company  to  purchase  all  the  stock  of  another  corporation 
for  the  purpose  of  controlling  its  management.^ 

A  statute  ^  authorizing  a  railroad  company  to  purchase  the 
stock  of  another  railroad  corporation,  of  which  it  is  lessee, 
does  not  restrict  the  application  of  a  general  statute  ^  author- 
izing corporations,  including  railroad  companies,  to  purchase 
and  hold  stock  in  other  corporations  engaged  in  a  similar 
business."* 

Authority  to  organize  corporations  "  for  any  lawful  pur- 
pose/' contained  in  a  general  incorporation  act,  has  been  held 
not  to  authorize  the  formation  of  a  corporation  for  the  express 
purpose  of  acquiring  and  holding  stock  in  other  corporations.^ 


^  Aaglo-American  Land,  etc.  Co. 
V.  Lombard,  132  Fed.  721  (1904). 
In  this  case  the  Court  said  (p.  736) : 
"The  only  authority  of  the  Missouri 
Company  to  purchase  stock  in  another 
corporation  is  found  in  subdivision  9, 
§  2S39,  Rev.  8t.  Mo.  1889,  which 
reads :  '  To  buy  and  sell  all  kinds  of 
government,  State,  municipal  and 
other  bonds,  and  all  kinds  of  nego- 
tiable and  non-negotiable  paper, 
stocks  and  other  investment  secur- 
ities.' The  context  shows  very 
clearly  that  the  purpose  was  not  to 
authorize  the  purchase  of  all  of  the 
stock  of  another  company  for  the 
purpose  of  controlling  its  manage- 
ment, but  to  authorize  the  buying 
and  selling  of  stocks  as  investment 
securities,  in  like  manner  as  govern- 
ment bonds  and  the  other  securities 
named  are  bought  and  sold.  Con- 
trolling the  management  of  a  corpora- 
tion of  another  State  through  the 
ownership  of  its  entire  stock  is  not 
bu>'ing  or  selling  investment  securi- 
ties, nor  is  it  fairly  incidental  thereto. 
The  hazards  of  such  a  venture  are 
altogether  repugnant  to  the  purposes 
for  which  the  Missouri  Company  was 
formed,  which  included  the  handling 
and  investing  of  the  money  of  others, 
executing    trusts    under    deeds    and 

494 


wills,  acting  as  guardian  of  infants 
and  insane  persons,  and  guaranteeing 
the  fidelity  of  persons  holding  places 
of  public  or  private  trust;  all  re- 
quiring the  maintenance  of  a  high 
standard  of  credit  and  stability  on 
the  part  of  that  company." 

For  construction  of  early  statute 
regarding  investments  by  insurance 
companies  in  stocks  of  other  cor- 
porations see  "\'erplank  v.  Mercantile 
Ins.  Co.,  1  Edw.  ch.  84  (1831). 

The  section  of  the  New  Jersey 
Corporation  Act  of  1896,  authorizing 
corporations  to  purchase  the  shares 
of  other  corporations  does  not  repeal 
the  limitations  upon  the  powers 
of  an  insurance  company  prescribed 
by  the  laws  of  that  State  with  respect 
to  the  investment  of  its  funds ;  nor 
does  it  authorize  such  a  company 
to  subscribe  for  the  stock  of  another 
corporation. 

Robotham  v.  Prudential  Ins.  Co., 
64  N.  J.  Eq.  673  (1903),  (53  Atl.  Rep. 
842). 

^Ncw  York:   Laws  1890,  ch.  565. 

^New  York:  Laws  1890,  ch.  564, 
Art.  3,  §  40. 

*  Oelbermann  v.  New  York,  etc. 
R.  Co.,  77  Hun  (N.  Y.),  332  (1S94), 
(29  N.  Y.  Supp.  545). 

^  People  V.  Chicago  Gas  Trust  Co., 
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On  the  other  hand,  a  provision  in  the  California  Civil  Code  * 
authorizing  the  organization  of  private  corporations  ''  for  any 
purpose  for  which  individuals  may  lawfully  associate  themselves  " 
has  been  held  to  permit  the  formation  of  a  corporation  for  the 
specific  purpose  of  purchasing,  holding  and  selling  stock  in  other 
companies.^ 

A  statute  authorizing  one  corporation  to  subscribe  for  or 
purchase  stock  in  another  corporation  may  be  so  construed  as 
to  make  good  a  prior  unauthorized  acquisition/ 

Authority  in  the  charter  of  a  banking  corporation  ''  to  pur- 


130  111.  268  (1889),  (22  N.  E.  Rep. 
798,  17  Am.  St.  Rep.  319,  8  L.  R.  A. 
497). 

1  California  Gvil  Code,  §  286. 

2  Market  St.  R.  Co.  v.  Hellman, 
109  Cal.  571  (1895),  (42  Pac.  Rep. 
225) .  In  this  case  the  Court  said 
(p.  590)  :  "It  is  beyond  controversy 
that  individuals  may  lawfully  as- 
sociate themselves  for  the  purpose 
of  purchasing,  selling,  and  deahng 
in  all  kinds  of  public  and  private 
stocks,  bonds,  and  securities.  The 
Pacific  Improvement  Company,  hav- 
ing been  organized  for  exactly  that 
purpose,  it  is  intra  vires  to  purchase, 
hold  and  sell  stock  in  other  corpora- 
tions." 

Under  the  earlier  New  Jersey 
statute  providing  that  corporations 
may  be  organized  for  "any  lawful 
business  or  purpose"  and  the  Cor- 
poration Act  of  1896  authorizing 
corporations  organized  thereunder 
to  hold  the  shares  of  other  corpora- 
tions, it  is  held  that  a  corporation 
may  be  organized  for  the  express 
purpose  of  holding  stock  in,  and  con- 
trolling, other  corporations. 

Dittman  v.  DistiUing  Co.,  64  N.  J. 
Eq.  537   (1903),  (54  Atl.  Rep.  570). 

In  this  case  the  Court  said  (p. 
572)  :  "The  ownership  of  stock,  and 
control  of  corporations  by  means  of 
such  ownership,  by  either  an  indi- 
vidual or  a  partnership  is  in  general 
a  lawful  act;  and  the  organization 
of  a  partnersliip  for  the  purpose  of 


such  ownership  and  control,  either 
alone  or  in  conjunction  with  other 
objects  is  unquestionably  a  lawful 
object  or  purpose  of  an  association 
of  individuals.  The  only  theory 
upon  which  the  formation  of  corpora- 
tions for  the  purpose  of  holding  stock 
of  other  corporations  could  be  held 
not  to  be  a  "lawful  purpose"  within 
the  meaning  of  the  act,  is  that  an 
authority  to  own  the  stock  and  con- 
trol the  management  of  other  cor- 
porations must  be  given  expressly 
and  in  terms  in  the  section  authoriz- 
ing the  formation  of  corporations, 
in  order  to  be  lawful.  This  power 
to  own  and  control  stock  of  other 
corporations  is  expressly  given  by  a 
subsequent  section  to  all  corporations, 
when  organized,  and  to  the  same 
extent  as  individuals.  Such  owner- 
ship of  stock  is,  therefore,  a  lawful 
act.  This  legislative  declaration  as 
to  the  lawfulness  of  the  ownership 
of  stock  by  corporations  precludes 
the  courts,  as  it  seems  to  me,  from 
declaring  that  such  ownership  can- 
not be  included  within  the  lawful 
purposes  for  which  a  corporation  may 
be  formed,  merely  for  the  reason 
that  it  is  not  expressly  and  specially 
authorized  in  the  section  of  the  act 
defining  the  piu-poses  of  incorpora- 
tion." 

3  In  re  Buffalo,  etc.  R.  Co.,  74  N.  Y. 
St.  Rep.  345  (1896),  37  N.  Y.  Supp. 
(1048). 
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chase  securities  of  any  kind  "  does  not  authorize  the  purchase 
of  shares  of  other  corporations.^ 

A  statute  authorizing  a  manufacturing  corporation  to  acquire 
stock  in  other  corporations  with  which  it  transacts  business, 
does  not  authorize  the  purchase  of  the  shares  of  an  insolvent 
rival  corporation  which  has  ceased  to  transact  business,  for  the 
purpose  of  obtaining  its  patronage.^ 


^  Bank  of  Commerce  v.  Hart,  37 
Neb.  201  (1893),  (55  N.  W.  Rep.  631, 
40  Am.  St.  Rep.  479,  20  L.  R.  A. 
780):  "But  there  is  no  provision 
in  the  bank's  charter  which,  by  any 
reasonable  construction,  can  be  con- 
strued into  an  authority  to  purchase 
and  hold  stocks  of  any  other  cor- 
poration. True,  it  says  'to  purchase 
securities  of  any  kind,'  but  certificates 
of  stock  are  not  securities  within  the 
meaning  of  this  proWsion,  nor  such 
as  the  word  imports  in  commercial 
or  banking  phraseology.  'Securities,' 
as  here  used,  mean  notes,  bills  of 
exchange,  and  bonds ;  in  other  words 
evidences  of  debt,  promises  to  pay 
money." 

Compare  Latimer  v.  Citizens  State 
Bank,  102  Iowa,  162  (1897),  (71  N.  W. 
Rep.  225). 

2  De  la  Vergne  Refrigerating  Mach. 
Co.  V.  German  Sav.  Inst.,  175  U.  S. 
40    (1899),    (20    Sup.    Ct.    Rep.    20). 

AVhere  a  corporation  has  power 
to  acquire  and  deal  in  the  stocks 
of  other  corporations,  it  may  promote 
a  new  corporation  to  conduct  a  similar 
business,  of  which  it  is  to  hold  a 
large  part  of  the  stock,  with  a  view 
of  increasing  its  business  and  profits, 
and  it  is  immaterial  whether  the 
stock  so  received  be  issued  as  fully 
paid  or  not. 

Rubino  v.  Pressed  Steel  Car  Co., 
53  Atl.  Rep.  1050  (N.  J.  Ch.  1903). 

AVhere  a  corporation,  ha\'ing 
power  to  purchase  the  shares  of 
another  corporation,  made  such  pur- 
chase, paying  for  the  stock  acquired 
with  its  own  stock  upon  an  agreed 
basis,  and  agreed  to  pay  in  addition 
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a  certain  sum  in  cash  in  ten  semi- 
annual payments,  it  was  held  that 
such  purchase  was  not  rendered  ultra 
vires  by  the  fact  that  the  method 
adopted  for  making  such  payments 
amounted  to  a  guaranty  of  dividends 
upon  such  stock. 

Strickland  v.  National  Salt  Co., 
64  Atl.  Rep.  982  (N.  J.  Ch.  1906). 

Under  the  West  Virginia  statutes 
a  corporation  by  the  vote  of  sixty 
per  cent  of  its  stockholders  may 
sell  in  good  faith  all  of  its  property 
and  accept  in  payment  the  stocks 
of  other  corporations. 

Germer  v.  Triple  State  Natural 
Gas,  etc.  Co.,  54  S.  E.  Rep.  509 
(W.  Va.  1906). 

For  examination  of  New  Jersey 
statutes  and  decisions  concerning 
right  of  corporations  to  acquire  and 
hold  stocks  of  other  corporations, 
see  Dittman  v.  Distilling  Co.,  64  N.  J. 
Eq.  537  (1903),  (54  Atl.  Rep.  570). 

Partnership  associations  organ- 
ized under  the  laws  of  Pennsylvania 
may  own  stock  in  corporations. 
Layng  v.  French  Spring  Co.,  149  Pa. 
St.  308  (1892),  (24  Atl.  Rep.  215); 
Carter  v.  Producers,  etc.  Oil  Co. 
(Com.  PI.),  24  Pittsb.  Leg.  J.  (n.  s.) 
380  (1894). 

For  construction  of  Kansas  statutes 
relating  to  the  purchase  of  stock  by 
railroad  companies  see  Atchison,  etc. 
R.  Co.  V.  Fletcher.  35  Kan.  236  (1886), 
(10  Pac.  Rep.  596) ;  Atchison,  etc.  R. 
Co.  V.  Cochran,  43  Kan.  225  (1890), 
(23  Pac.  Rep.  151,  19  Am.  St.  Rep. 
134,  7  L.  R.  A.  414);  Atchison, 
etc.  R.  Co.  V.  Davis,  34  Kan.  209 
(1885),  (8  Pac.  Rep.  530).     See  also 
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A  statute  prohibiting  the  taking  of  stocks  by  a  corporation 
except  in  payment  of,  or  as  security  for,  a  debt  applies  only  to 
corporations  actually  engaged  in  carrying  on  the  business  for 
which  they  were  organized  and  is  inapplicable  to  a  corporation 
which  is  winding  up  its  affairs." 

§  274.  Construction  of  Constitutional  Prohibitions.  — The 
holding  of  stock  in  other  corporations  is  beyond  the  powers 
of  a  corporation,  in  the  absence  of  statutory  authority.  The 
holding  of  stock  in  other  companies,  in  order  to  prevent  compe- 
tition, is  opposed  to  public  policy.  Constitutional  prohibitions 
of  purchases  for  such  a  purpose  are,  therefore,  unnecessary, 
except  as  imposing  limitations  upon  the  power  of  the  legis- 
lature to  grant  authority.  Such  provisions  have,  however, 
been  adopted  in  several  States  and  have  been  construed  by 
the  courts. 

The  provision  in  the  Pennsylvania  constitution  ^  that  "  no 
railroad,  canal  or  other  corporation  .  .  shall  ...  in  any 
way  control  any  other  railroad  or  canal  corporation  owning, 
or  having  under  its  control,  any  parallel  or  competing  line  " 
is  violated  by  an  arrangement  made  by  a  railroad  company  to 
buy  the  stock  of  a  competing  line.  Ownership  of  a  majority 
of  its  stock  constitutes  the  "control"  of  a  corporation,  within 
the  meaning  of  the  provision.^ 

The  prohibition  in  the  Georgia  constitution '  against  the  grant 

Kimball  v.  Atchison,  etc.  R.  Co.,  46  wealth  (Pa.  1886),  (7  Atl.  Rep.  371). 
Fed.  888  (1891).  In  this  case  the  purchasing  corpora- 
^  Metcalf  V.  American  School  Fur-  tion  claimed  that  an  arrangement 
niture  Co.,  122  Fed.  115  (1903).  to  buy  stock  did  not  violate  this  con- 
In  this  case  it  was  also  held  that  stitutional  provision,  relying  upon  the 
when  a,  corporation  was  authorized  remark  of  Chief  Justice  Waite  in 
by  its  charter  to  dispose  of  its  prop-  Pullman  Palace  Car  Co.  v.  Missouri 
erty  and  discontinue  its  existence.  Pacific  R.  Co.,  115  U.  S.  597  (1885), 
it  had  power  to  accept  stock  in  another  (6  Sup.  Ct.  Rep.  199),  in  speaking  of 
corporation  in  payment  for  its  prop-  a  stockholding  road:  "Practically 
erty.  it  may  control  the  company,  but  the 
For  construction  of  Mississippi  company  alone  controls  the  road." 
statute  (see  ante,  §  271,  note)  prohibit-  The  Pennsylvania  court,  however, 
ing  corporate  stockholding  see  Wood-  said  that  this  remark  was  merely 
berry !;.  McClurg,  78  Miss.  831  (1901),  a  different  way  of  stating  the  truism 
(29  So.   Rep.   514).  that   a  corporation   is   controlled   by 

^  Pennsylvania  Const.  Art.   XVII.  its  stockholders. 
§  4.     See  ante,  §  32,  note.  *  Georgia  Const.  Art.  IV.  §  2,  par.  4. 

'  Pennsylvania  R.  Co.  v.  Common-  See  ante,  §  32,  note. 
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of  power  to  one  corporation  to  purchase  the  stock  of  any 
other  corporation  tending  to  defeat  or  lessen  competition  or  en- 
courage monopoly,  cannot  be  evaded  by  indirection;  and  the 
fact  that  stock  in  a  competing  corporation  is  obtained  in 
the  name  of  its  managers,  but  for  the  use  of  a  corporation, 
will  not  prevent  the  application  of  the  constitutional  provi- 
sion.^ 

The  holding,  by  a  railroad  corporation,  of  a  controlling 
interest  in  the  stock  of  a  coal  mining  company  is  not  in 
contravention  of  another  provision  of  the  Pennsylvania 
constitution  ^  that  common  carriers  shall  not  engage  in  min- 
ing, or  in  manufacturing  articles  for  transportation  over  their 
lines. ^ 

A  California  constitutional  provision  forbids  a  corporation 
to  engage  in  any  business  other  than  that  expressly  authorized 
by  its  charter  or  the  law  under  which  it  is  organized.^  It  is 
held  that  a  corporation,  by  acquiring  stock  in  another  corpo- 
ration, becomes  engaged  in  the  business  of  that  corporation 
within  the  meaning  of  the  prohibition.^ 


^  Langdon  v.  Branch,  37  Fed.  449 
(1888),  (2  L.  R.  A.  120). 

In  Trust  Co.  v.  State,  109  Ga.  736 
(1899),  (35  S.  E.  Rep.  323,  48  L.  R.  A. 
520)  it  was  held  that  this  Georgia 
constitutional  provision  denying  the 
General  Assembly  "power  to  author- 
ize any  corporation  to  buy  shares 
of  stock  in  any  other  corporation" 
was  not  an  absolute  denial  of  power 
and  did  not  prevent  the  General 
Assembly  from  authorizing  such  pur- 
chases where  competition  was  in 
no  way  affected.  The  Court  said 
(p.  752):  "It  is  further  contended 
that  under  the  constitution  the  pro- 
vision in  relation  t  o  corporations 
buying  shares  of  stock  in  any  other 
corporation  has  no  reference  what- 
ever to  the  effect  of  such  purchases 
upon  competition  or  monopoly,  and 
that  they  are  absolutely  void, 
although  they  have  no  tendency 
to  defeat  or  lessen  competition,  or  to 


encourage  monopoly.  We  think  this 
is  an  entire  misconception  of  this 
pro^-ision  in  the  constitution.  The 
prohibition  against  the  legislative 
grant  to  corporations  of  power  to 
buy  shares  of  stock  in  another  cor- 
poration is  clearly  quaUfied  by  that 
portion  of  the  section  cited  which 
restricts  such  purchases  only  when 
they  have  the  effect,  or  are  intended 
to  have  the  effect,  to  defeat  or  lessen 
competition  in  their  respective  busi- 
nesses,   or   to   encourage   monopoly." 

See  also  State  v.  Central  R.,  etc. 
Co.,  109  Ga.  716  (1899),  (35  S.  E. 
Rep.  37). 

^  Pennsylvania  Const.  Art.  XVII. 
§5. 

^  Hartwell  v.  Buffalo,  etc.  R.  Co., 
19  Pa.  Co.  Ct.  231  (1897). 

*  California  Const.  Art.  XII. 
§  9. 

'  Knowlea  v.  Sandercock,  107  Cal. 
629  (1895),  (40  Pac.  Rep.  1047). 
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III.    Incidental  Power  to  acquire  Stock 

§  275.  In  General,  —  An  incidental  power  is  one  that  is 
directly  and  immediately  appropriate  to  the  execution  of  a 
specific  power  granted,  and  not  one  that  has  a  slight  or  remote 
relation  to  it.^  When  the  purchase  of  stock  in  another  corpora- 
tion is  reasonably  necessary  to  the  full  and  complete  exercise 
of  the  express  powers  of  a  corporation,  power  to  make  such 
purchase  will  be  implied.^  Whether  such  power  exists  in  a 
particular  case  will  depend  upon  the  nature  of  the  corporation 
and  the  objects  for  which  the  stock  is  to  be  acquired. 

Corporations  like  insurance  companies,  which  find  it  neces- 
sary to  keep  large  amounts  of  funds  on  hand,  may,  perhaps, 
without  express  authority,  invest  their  surplus  funds  in  the 


1  Hood  V.  New  York,  etc.  R.  Co.,  22 
Conn.  16  (1852);  Franklin  Co.  v. 
LewistonSav.  Inst.,  68  Me.  43  (1877), 
(28  Am.  Rep.  9)  ;  People  v.  Chicago 
Gas  Trust  Co.,  130  HI.  268  (1889), 
(22  N.  E.  Rep.  798,  17  Am.  St.  Rep. 
319,  8  L.  R.  A.  497). 

^  Marbury  v.  Kentucky  Union 
Land  Co.,  62  Fed.  335  (1894),  a£irm- 
ing  s.  c.  sub  nom.  Tod  v,  Kentucky 
Union  Land  Co.,  57  Fed.  47  (1893). 
In  the  latter  decision  the  Court  refers 
at  length  to  Louisville,  etc.  R.  Co.  v. 
Literary  Society  of  St.  Rose,  91  Ky. 
395  (1891),  (15  S.  W.  Rep.  1065), 
in  regard  to  the  implied  powers  of  a 
corporation.  In  that  case  two  edu- 
cational corporations,  having  power 
to  contract  and  to  buy  and  sell  real 
and  personal  property  for  the  purpose 
of  carrying  on  their  institutions  of 
learning,  owned  and  operated  large 
farms  of  considerable  value.  Each 
of  these  corporations  subscribed  a 
sum  of  money  payable  to  a  railroad 
company  to  induce  it  to  extend  its 
.line  near  their  property  which  would 
enchance  its  value.  Regarding  the 
defence  of  ultra  vires  to  an  action  upon 
the  subscriptions  the  Court  said : 
"The  building  of  the  road  was  cal- 
culated, however,  to  be  highly  bene- 


ficial to  them,  both  as  furnishing 
convenient  access  to  them  for  persons 
coming  and  going,  and  also  in  fur- 
nishing them  a  means  of  obtaining 
their  supplies,  and  sending  their 
product  to  market.  It  was  calcu- 
lated to,  and  undoubtedly  did,  add 
greatly  to  the  value  of  their  properties, 
and  the  large  industries  which  their 
charters  had  authorized  them  to 
create.  It  conferred  a  direct  benefit. 
The  power  exi.stcd,  by  fair  impUcation, 
to  do  anything  reasonably  calculated 
to  add  to  this  value.  How  far  this 
power  extended,  we  need  not  decide. 
Certainly,  however,  if,  during  a  por- 
tion of  the  year,  these  institutions 
had  been  almost  inaccessible,  for 
the  lack  of  a  turnpike  or  a  bridge,  a 
subscription  by  them  to  build  either 
would  have  been  valid ;  and,  while 
not  authorized  to  enter  into  any 
manner  of  speculations,  yet,  in  our 
opinion,  a  subscription  by  them  to  aid 
the  building  of  this  road  was  not, 
under  all  the  circmnstances,  ultra 
vires,  and,  therefore,  void." 

For  a  very  broad  view  of  incidental 
powers  in  reference  to  the  purchase 
of  stocks  see  Hill  v.  Nisbet,  100  Ind. 
349  (1884). 
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shares  of  dividend-paying  corporations,  while  such  a  power 
would  be  denied  a  manufacturing  company,  in  whose  nature 
there  is  nothing  which  renders  it  proper  to  accumulate  funds 
for  outside  investments.'  But  a  manufacturing  corporation, 
while  without  power  to  purchase  shares  in  another  corpora- 
tion, might  take  them  in  payment  of  a  debt.^ 

While  an  incidental  power  to  invest  funds  in  stocks  may  be 
implied  in  the  case  of  a  certain  class  of  corporations,  and  a 
like  power  may  be  implied  in  the  case  of  other  corporations 
to  take  stocks  in  regular  course  of  business,  no  such  power 
can  ever  be  implied  to  subscribe  for  shares  in  a  new  corporation 
and  aid  in  the  creation  of  a  new  enterprise.^ 

§  276.  Incidental  Power  to  make  Investments  in  Stocks.  — 
Corporations  whose  objects  require  the  investment  of  their 
capital  and  surplus  funds  for  the  purpose  of  deriving  an  in- 
come may,  it  is  held,  for  that  purpose,  without  express  statu- 
tory authority,  invest  in  the  shares  of  other  dividend-paying 
corporations.^      Thus,    in     Hodges    v.     New    England    Screw 


'  People  V.  Chicago  Gas  Trust  Co., 
130  III.  268  (1889),  (22  N.  E.  Rep.  798, 
17  Am.  St.  Rep.  319,  8  L.  R.  A.  497). 
See  post,  §  276:  "Incidental  Power 
to  make  Investments  in  Stocks." 

2  Post,  §  277  ;  "Incidental  Power  to 
take  Stock  in  Satisfaction  of  Debt." 

^  Smith  V.  Newark,  etc.  R.  Co., 
8  Ohio  Cir.  Ct.  Rep.  583  (1894). 

*  Hodges  V.  New  England  Screw 
Co.,  1  R.  I.  312  (1850),  (53  Am.  Dec. 
624)  ;  s.  c.  3  R.  I.  9  (1853) ;  Talmage 
I'.  Pell,  7  N.  Y.  343  (1852) ;  Pearson  v. 
Concord  R.  Corp.,  62  N.  H.  .537 
(1883),  (13  Am.  St.  Rep.  590).  In  the 
last  case  the  Supreme  Court  of  New 
Hampshire  (per  Smith,  J.)  said 
(p.  549)  :  "Certain  classes  of  corpora- 
tions, such  as  religious  and  charitable 
corporations,  and  corporations  for 
literary  purposes,  may  rightfully 
in^-est  their  moneys  in  the  stocks  of 
other  corporations.  The  power,  if 
not  expressly  mentioned  in  their 
charters,  is  necessarily  implied,  for 
the  preservation  of  the  funds  with 
which  such  institutions  are  endowed, 
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and  to  render  their  funds  productive. 
So,  an  insurance  company  or  savings 
bank  may  righfuUy  invest  its  capital 
or  deposits  in  the  stocks  of  railroad 
companies,  banks,  manufacturing 
companies,  and  similar  corporations. 
The  power  is  necessary  to  enable  them 
to  engage  in  the  business  for  which 
tliey  are  organized,  and  hence  is 
implied,  if  not  expressly  granted,  in 
their  charters.  Such  investments  are 
in  the  line  of  their  business.  On  the 
other  hand,  a  manufacturing  or  rail- 
road corporation  is  incorporated  to 
do  the  business  of  manufacturing, 
or  transporting  passengers  and  mer- 
chandise. Investing  their  funds  in 
that  of  other  corporations  is  not  in 
the  line  of  their  business.  Under 
extraordinary  circumstances,  it  may 
become  necessary  for  a  national  bank, 
or  a  manufacturing  corporation,  or 
a  railroad  corporation,  to  acquire 
stock  in  another  corporation,  as  in 
satisfaction  of  a,  valid  debt,  or  by 
way  of  security,  but  with  a  view  to 
its  subsequent  sale  orcon\ersion  into 
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Co}  the  Supreme  Court  of  Rhode  Island  said:  "There  are  large 
classes  of  corporations  in  Rhode  Island,  and  the  other  States, 
which  may  and  do  rightfully  invest  their  capital  in  the  stock 
of  other  corporations;  such,  for  instance,  as  religious  and  chari- 
table corporations,  and  corporations  for  literary  and  scientific 
purposes.  So,  insurance  companies  may  rightfully  invest  their 
capital  in  the  stock  of  other  corporations,  such  as  banks  and 
railroads,  and  the  like." 

No  such  incidental  power,  however,  exists  in  corporations 
generally,^  and  it  is  difficult,  upon  principle,  to  justify  its  ex- 
istence in  the  class  of  corporations  referred  to.''  Although 
such  corporations  have,  as  immediately  appropriate  to  the 
exercise  of  their  chartered  powers,  the  right  to  invest  their 
funds  for  the  purpose  of  deriving  an  income,  the  field  for  invest- 
ment is  so  large  that  it  may  well  be  denied  that  it  is  reasonably 
necessary  to  invest  in  the  shares  of  other  corporations  and 
assume  the  responsibilities  of  stockholders  therein. 

The  importance  of  this  question  is,  however,  minimized  by 
the  fact  that,  at  the  present  time,  the  investments  of  savings 
banks,  insurance  companies  and  other  corporations  of  a  simi- 
lar nature  are  generally  regulated  by  statute. 

§  277.  Incidental  Power  to  take  Stock  in  Satisfaction  of 
Debt.  — As   an  incident  to  the   power  to  transact   business, 

money  so  as  to  make  good  or  redeem  Minn.  282  (1903),  (96  N.  W.  Rep.  85). 
an  anticipated  loss."  Tlie  decision  in  Smith  v.  Newark, 

•  Hodges   V.    New    England   Screw  etc.  R.  Co.,  8  Ohio  Cir.  Ct.  Rep.  583 

Co.,  1  R.  I.  347  (1850),  (53   Am.  Dec.  (1894),     tliat    a    railroad    company, 

624);   s.c.  3  R.  I.  9  (1853).  unless  prohibited,  may  invest  in  the 

^  People  V.  Chicago  Gas  Trust  Co.,  dividend-paying  stocks  of   other  cor- 

130  111.  268  (1889),  (22  N.  E.  Rep.  798,  porations,  has  no  foundation  in  prin- 

17  Am.  St.  Rep.  319,  8  L.  R.  A.  497) ;  ciple  or  authority. 
McCutcheon    v.    Merz    Capsule    Co.,  ^  In  People  v.  Chicago  Gas  Trust 

71  Fed.  787  (1896),  (31  L.  R.  A.  415) ;  Co.,    130   111.   283    (1889),    (22  N.   E. 

Pearson  v.  Concord  R.  Corp.,  62  N.  H.  Rep.  798,    17  Am.    St.     Rep.    319,    8 

537    (1883),  (13   Am.    St.    Rep.    590).  L.  R.  A.  497),  the  Court  said  :  "Some 

See  also  cases  cited  in  note  to  ante^  corporations,     hke     insurance     com- 

§  264  :     '* Necessity  for  Statutory  Au~  panics,  may  find  it  necessary  to  keep 

thority  to   ■purchase     Stock.     Rule     in,  funds   in   hand    for   the    payment   of 

United  States.''  losses   by  death   or   fire,    or  to   meet 

Where  a  malting  company  without  other   necessary   demands,    but   it   is 

express     authority     piu-chases     bank  questionable  whether  even  these  can 

stock  for  investment  its  act  is  tdtra  invest  their  surplus  funds  in  the  stocks 

vires.  of  other  corporations  without  special 

Hunt   V.   Hauser   Malting   Co.,   90  legislative  authority. " 
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■enter  into  contracts  and  become  a  creditor,  a  corporation  has 
the  power  to  do  what  is  necessary  in  order  to  collect  debts 
due  it,  and  may  take  title  to  all  kinds  of  property,  including 
the  stock  of  other  corporations,  in  payment  or  compronaise 
of  a  debt.^  The  acquisition  of  stock  for  such  purposes  is  di- 
rectly appropriate  to  the  execution  of  the  specific  powers  con- 
ferred upon  every  banking,  manufacturing  and  mercantile 
corporation. 

Shares  of  stock  may  be  so  taken  in  satisfaction  of  a  debt 
with  a  view  to  sell  them  again,  although  the  corporation  is 
without  authority  to  purchase  or  invest  its  funds  in  such 
shares.  In  Charlotte  First  National  Bank  v.  National  Exchange 
Banh'^  Mr.  Chief  Justice  Waite  said:  "Dealing  in  stocks  is 
not  expressly  prohibited;  but  such  a  prohibition  is  imphed 
from  the  failure  to  grant  the  power.  In  the  honest  exercise 
of  the  power  to  compromise  a  doubtful  debt  owing  to  a  bank, 
it  can  hardly  be  doubted  that  stocks  may  be  accepted  in  pay- 
ment and  satisfaction,  with  a  view  to  their  subsequent  sale 
or  conversion  into  money  so  as  to  make  good  or  reduce  an 


'  Charlotte  First  Nat.  Bank.  v. 
National  Exch.  Bank,  92  U.  S.  122 
(1S75)  ;  Citizens  State  Bank  v.  Haw- 
kins, 71  Fed.  369  (1896)  ;  Holmes,  etc. 
Mfg.  Co.  0.  Holmes,  etc.  Metal  Co., 
127  N.  Y.  252  (1891),  (27  N.  E.  Rep. 
831,  24  Am.  St.  Rep.  448) ;  Talmage 
V.  Pell,  7  N.  Y.  328  (1852)  ;  People  v. 
CUcago  Gas  Trust  Co.,  130  111.  268 
(1889),  (22  N.  E.  Rep.  798,  17  Am. 
St.  Rep.  319,  8  L.  R.  A.  497) ;  Hodges 
V.  New  England  Screw  Co.,  1  R.  I. 
312  (1850),  (53  Am.  Dec.  6241)  s.  o. 
3  R.  I.  9  (1853);  Howe  v.  Boston 
Carpet  Co.,  16  Gray  (Mass.),  493 
(1860) ;  Tourtelot  v.  Whithed,  9  N.  D. 
407  (1900),  (84  N.  W.  Rep.  8). 

In  Holmes,  etc.  Mfg.  Co.  v.  Holmes, 
etc.  Metal  Co.,  supra,  the  statute 
under  which  the  cofporation  was 
organized  (N.  Y.  Laws  1848,  ch.  40, 
§  8)  provided  that  "it  shall  not  be 
lawful  for  such  company  to  use  any 
of  their  funds  in  the  purchase  of  any 
stock     in     any     other     corporation," 
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but  it  was  held  that  the  "funds" 
referred  to  meant  the  money  of  the 
corporation,  and  that  the  statute 
was  not  intended  to  hmit  the  power 
of  the  corporation  to  take  stock  in 
payment  of  a  debt. 

^^^he^e  the  officers  of  an  insurance 
company,  without  previous  authori- 
zation, accepted  bank  stock  in  part 
paym^ent  of  an  indebtedness  due  it 
and  the  directors  -without  knowledge 
of  the  arrangement  subsequently 
treated  the  stock  a?  part  of  the  com- 
pany's assets  it  was  held  that  the  act 
of  the  officers  was  ratified.  It  was 
also  held  that  the  taking  of  the  stock 
was  within  the  powers  of  an  insurance 
company  although  outside  the  gen- 
eral scope  of  its  business. 

Fidelity  Ins.  Co.  v.  German  Sav. 
Bank,  127  Iowa,  591  (1905),  (103 
N.  W.  Rep.  958). 

2  Charlotte  First  Nat.  Bank  v. 
National  Exch.  Bank,  92  U.  S.  128 
(1875). 
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anticipated  loss.  Such  a  transaction  would  not  amount  to 
a  dealing  in  stocks." 

The  stock  must,  however,  be  taken,  in  good  faith,  in  satis- 
faction of  an  existing  debt,  and  such  incidental  power  cannot 
be  exercised  as  a  mere  device  to  cover  an  unauthorized  trans- 
action. Thus,  a  corporation  cannot,  without  statutory  author- 
ity, sell  goods  to  another  corporation  and  create  a  debt,  with 
an  express  understanding  that  it  is  to  be  satisfied  by  the  de- 
livery of  stock  of  the  purchasing  corporation.' 

Upon  principles  similar  to  those  just  stated,  a  corporation, 
in  compromising  a  contested  claim  against  it,  may  pay  a  larger 
sum  than  would  have  been  exacted  in  satisfaction  of  the  claim, 
in  order  to  obtain  a  transfer  of  stocks  in  other  corporations 
in  the  bona  fide  belief  that,  by  turning  them  into  money  under 
more  favorable  circumstances,  it  may  diminish  its  loss.^ 

A  corporation  may  levy  upon  shares  of  stock  in  other  cor- 
porations held  by  its  debtor,  may  sell  the  same  upon  execution 
and,  if  necessary,  may  buy  them  in,  whenever  such  levy  and 
sale  would  be  permitted  in  the  case  of  a  natural  person.^ 

'  Valley  R.   Co.    v.  Lake  Erie   Iron 

Co.,  46  Ohio  St.  44  (1888),  (18  N.  E. 

Rep.  486,  26  Am.  &  Eng.  Corp.   Cas. 

55).      See    also    Charlotte    First   Nat. 

Bank  v.  National  Exch.  Bank,  92  U.  S. 

122  (1875).    Compare  Howe  v.  Boston 

Carpet    Co.,     16    Gray    (Mass.),    493 

(1860) ;  Treadwell  v.  Salisbury  Mfg. 
Co.,     7    Gray     (Mass.),     393     (1856), 

(66  Am.  Dec.  490). 

In     White     v.     Marquadt     (Iowa, 

1897),  70  N,  W.  Rep.  193,  the  Supreme 
Court  of  Iowa  held  that  while  a  cor- 
poration might  not  buy  shares  in 
another  corporation  it  could  take 
them  in  exchange  for  goods.  The 
Court  said  :  "If  it  had  purchased  the 
stock  outright,  as  a  purely  business 
venture,  it  may  be  that  the  defence 
here  interposed  would  prevail.  But 
this  it  did  not  do.  It  received  the 
stock  while  carrying  on  business  in 
the  usual  manner,  in  exchange  for 
property  which  it  was  authorized 
to  sell.  These  shares  were  tangible 
property,  and  as  no  Umitations  were 


imposed  by  its  articles  of  incorpora- 
tion as  to  the  kind  of  property  it 
should  take  in  payment  for  the  mer- 
chandise it  was  authorized  to  sell,  we 
think  it  had  power  to  accept  the 
shares  of  stock  in  paj'ment." 

The  distinction  is,  obviously,  with- 
out foundation.  It  is  impossible  to 
distinguish  in  principle  between  buy- 
ing with  money  and  money's  worth. 
2  Charlotte  First  Nat.  Bank  v. 
National  Exch.  Bank,  92  V.  S.  122 
(1875). 

Where  a  national  bank  acquired 
an  interest  in  a  mine  through  an 
assignment  of  a  mining  company  for 
the  benefit  of  its  creditors,  it  was 
held  that  it  had  a  right  to  exchange 
such  interest  for  stock  in  a  new  com- 
pany organized  to  take  over  the 
mining  property. 

Morgan  v.  King,  27  Colo.  539 
(1900),  (63  Pac.  Rep.  416). 

'  Citizens  State  Bank  v.  Hawkins, 
71  Fed.  369  (1896). 
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§  278.  Incidental  Power  to  take  Stock  as  Collateral.  — For 
the  same  reason  that  corporations  possess  the  incidental  power 
to  take  the  stock  of  other  corporations  in  satisfaction  of  a  debt, 
they  have  the  power  to  accept  such  stock  as  security  for  an 
existing  indebtedness.^ 

Upon  simiUxr  principles,  a  corporation,  having  the  power  to 
loan  money,  may,  as  incidental  to  the  exercise  of  that  power, 
and  in  the  usual  course  of  business,  accept  the  stock  of  an- 
other corporation  as  collateral  security  for  a  present  loan, 
although  the  purchase  of  such  stock  for  investment  purposes 
or  otherwise  may  be  wholly  ultra  vires.  Taking  stock  as 
security  does  not  constitute  dealing  in  stocks.^  The  pre- 
sumption is  against  any  intention  on  the  part  of  the  lend- 


^  California  Bank  v.  Kennech',  167 
U.  S.  362  (1897),  (17  Sup.  Ct.  Rep. 
831),  reversing  Kennedy  v.  California 
Savings  Bank,  101  Cal.  495  (1894), 
(35  Pac.  Rep.  1039,  40  Am.  St.  Rep. 
169).  See  also  cases  cited  in  notes  to 
last  section. 

^  United  States :  In  California  Bank 
V.  Kennedy,  167  U.  S.  366  (1897),  (17 
Sup.  Ct.  Rep.  831),  Justice  White 
said:  "It  is  well  settled  that  the 
United  States  statutes  relative  to 
national  banks  constitute  the  meas- 
ure of  the  authority  of  such  corpora- 
tions, and  that  they  cannot  rightfully 
exercise  any  powers  except  those 
expressly  granted,  or  which  are 
incidental  to  carr^dng  on  the  business 
for  which  they  are  established. 
Logan  County  Bank  v.  Townsend, 
139  U.  S.  73  (1891),  (11  Sup.  Ct.  Rep. 
496).  No  express  power  to  acquire 
the  stock  of  another  corporation  is 
conferred  upon  a  national*  bank, 
but  it  has  been  held  that,  as  incidental 
to  the  power  to  loan  money  on  per- 
sonal security,  a  bank  may,  in  the 
usual  course  of  doing  such  business, 
accept  stock  of  another  corporation 
as  collateral,  and,  by  the  enforcement 
of  its  rights  as  pledgee,  it  may  become 
the  owner  of  the  collateral  and  be 
subject  to  liability  as  other  stock- 
holders.     National     Bank     v.     Case, 
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99  U.  S.  628  (1878).  So,  also,  a 
national  bank  may  be  conceded  to 
possess  the  incidental  power  of 
accepting  in  good  faith  stock  of 
another  corporation  as  security  for 
a  previous  indebtedness.  It  is  clear, 
however,  that  a  national  bank  does 
not  possess  the  power  to  deal  in 
stocks.  The  prohibition  is  implied 
from  the  failure  to  grant  the  power. 
Charlotte  First  Nat.  Bank  v.  National 
Exch.  Bank,  92  U.  S.  128  (1875)." 

See  also  Citizens  State  Bank  v. 
Hawkins,  71  Fed.  369  (1896) ;  County 
Court  V.  Baltimore,  etc.  R.  Co.,  35 
Fed.  161  (18SS);  Shoemaker  v. 
National  Mech.  Bank,  1  Hughes,  101 
(1869),  (21  Fed.  Gas.  1331). 

Iowa :  Calumet  Paper  Co.  v.  Stotts 
Invest.  Co.,  96  Iowa,  147  (1895),  (64 
N.  W.  Rep.  782,  59  Am.  St.  Rep. 
362). 

Minnesota:  Baldwin  v.  Canfield, 
26  Minn.  43  (1879),  (1  N.  W.  Rep. 
261). 

New  York :  Talniage  -o.  Pell,  7 
N.  y.  328  (1852);  Milbank  v.  New 
York,  etc.  R.  Co.,  64  How.  Pr.  20 
(1882). 

Ohio :  Contra,  Franklin  Bank  v. 
Commercial  Bank,  36  Ohio  St.  350 
(1881),  (38  Am.  Rep.  594). 

England:  Royal  Bank  of  India's 
Case,  L.   R.  4  Ch.  App.   252  (1869). 
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ing  corporation  to  become  the  owner  of  the  stock  pledged  as 
collateral.' 

Corporations  acquiring  stock  as  collateral  have  all  the  rights 
of  natural  persons  to  make  the  security  available,  and,  in 
enforcing  their  rights  as  pledgees,  may  become  the  owners  of 
the  collateral.^ 

§  279.  Incidental  Power  to  acquire  Stock  in  Connection  with 
Consolidation  or  Purchase.  —  A  corporation  having  power  to 
consolidate  with  another,  may,  for  the  purpose  of  effecting 
consolidation,  purchase  the  stock  of  such  other  corporation 
whenever  such  purchase  is  reasonably  necessary  as  a  means 
to  that  end.  Power  to  make  such  purchase  will  be  implied 
from  the  broader  power  to  consolidate.'  In  Louisville  Trust 
Co.  V.  Louisville,  etc.  R.  Co.*  Judge  Taft  said:  "It  is  true 
that,    ordinarily,    one   corporation   has   no   power   to   acquire 


'  Robinson  v.  Southern  Nat.  Bank, 
180  U.  S.  309  (1900),  (21  Sup.  Ct. 
Rep.  383). 

^  California  Banlc  v.  Kennedy,  167 
U.  S.  366  (1897),  (17  Sup.  Ct,  Rep. 
831) ;  National  Bank  v.  Case,  99  U.  S. 
628  (1878) ;  Latimer  v.  Citizens  State 
Bank,  102  Iowa,  162  (1897),  (71  N.  W. 
Rep.  225) ;  Talmage  v.  Pell,  7  N.  Y. 
728  (1852).  In  the  Royal  Bank  of 
India's  Case,  L.  R.  4  Ch.  App.  252 
(1869),  it  was  said  that  the  bank 
having  advanced  money  upon  the 
security  of  certain  shares,  the  directors 
were  justified  in  doing  "anything 
which  was  a  prudent  and  proper  act 
for  them  to  do  with  a  view  to  obtain- 
ing the  benefit  of  such  security. " 

^  Louis\dlle  Trust  Co.  v.  Louisville, 
etc.  R.  Co.,  75  Fed.  433  (1896) ;  Hill  i'. 
Nisbet,  100  Ind.  341  (1885) ;  Ryan  v. 
Leavenworth,  etc.  R.  Co.,  21  Kan.  365 
(1879),  Wall  V.  London,  etc.  Assets 
Corp.,  2  Ch.  469  (1898),  (67  L.  J.  Ch. 
596,  79  L.  T.  (n.  s.)  249,  47  W.  R. 
219). 

A  land  company  empowered  to 
form  a  "temporary  or  permanent 
consolidation"  with  any  railway 
company,  in  furtherance  of  its  gen- 
eral   powers    may    purchase    all    the 


stock  of  a  railway  company,  and 
thereby  control  the  same,  if  such 
control  is  a  furtherance  of  the  general 
powers  of  the  land  company.  Tod 
V.  Kentucky  Union  Land  Co.,  57 
Fed.  47  (1893),  affirmed  sub  nom. 
Marbury  v.  Kentucky  Union  Land 
Co.,  62  Fed.  335  (1894),  where,  in 
deciding  the  appeal.  Judge  Taft  said  ; 
"The  cases  last  cited  are  all  of  them' 
stronger  cases  than  the  one  at  bar, 
for  in  all  of  them  the  courts  were 
obliged  by  construction  to  go  outside 
and  permit  the  investment  of  the 
property  of  the  company  in  a  business 
not  expressly  authorized  by  the 
charter.  Here  we  keep  within  the 
letter  of  the  charter,  for  here  the 
company  has  the  right  to  embark 
its  entire  capital  and  risk  it  all  by 
consoUdation  with  a  railway  com- 
pany in  the  business  of  building  and 
running  a  railroad,  and  we  only  hold 
that,  having  such  power,  it  has  the 
right  to  do  less  than  that,  and  risk 
only  a  part  of  its  funds  by  lending  its 
credit  to  such  a  railway  company, 
and  retaining  control  of  it  by  owning 
its  entire  stock." 

*  Louisville  Trust  Co.  v.  Louisville, 
etc.  R.  Co.,  75  Fed.  445  (1896). 
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stock  in  another,  because  it  involves  the  investment  of  the 
corporate  funds  in  an  enterprise  over  vi^hich  the  corporate 
officers  have  no  control,  and  risks  them  in  a  business  which 
is  foreign  to  that  for  which  the  stockholders  advanced  their 
money.  But  it  has  been  decided  that  a  power  to  acquire 
stock  in  another  company  may  be  imphed  from  the  power  to 
consolidate  with  such  company,  as  a  proper  step  towards  con- 
solidation, or  as  necessarily  included  in  the  grant  of  so  large 
a  power." 

It  is  clear  that  for  the  purpose  of  consolidating,  —  real  and 
not  assumed,  —  power  to  purchase  stock  may  be  implied  from 
power  to  consolidate,  but  it  cannot  be  true  that  the  one  is 
"  necessarily  included  in  the  grant  of  ''  the  other,  so  that  a 
corporation,  having  power  to  consolidate,  may  purchase  stock 
merely  for  the  purpose  of  obtaining  control.  As  said  by  the 
Supreme  Court  of  New  Jersey  in  Elkins  v.  Camden,  etc.  R. 
Co.: '  "  Union  and  consolidation  of  two  railroad  companies 
are  one  thing,  and  the  purchase  by  one  company  of  the  prop- 
erty and  franchises  of  the  other,  is  another.  What  the  de- 
fendant proposes  to  do  is,  not  to  unite  and  consohdate  with 
the  other  company,  but  to  purchase  the  means  of  controlling 
the  property  and  franchises  of  that  company.  .  .  .  The  trans- 
action under  consideration  must  be  regarded  as  an  agreement 
to  buy  stock  and  bonds.  ...  As  such,  irrespective  of  the 
assumed  ulterior  object  in  the  purchase,  it  is  not  even  sug- 
gested that  it  is  legitimate." 

Upon  similar  principles,  a  corporation  having  express  power 
to  purchase  the  property  and  franchises  of  another  corporation 
has,  as  an  incident  thereto,  power  to  purchase  the  stock  of  such 
corporation  for  the  purpose  of  thereby  acciuiring  the  property 
and  franchises,  but  not  for  the  purpose  of  merely  obtaining  an 
interest  in  the  corporation  or  of  controlling  it.^ 

^  Elkins  V.  Camden,  etc.  R.  Co.,  36  stock  of  another  corporation  to  enable 

N.  J.  Eq.  12  (1SS2).  it  to  control  it,  and  exercise  practical 

2  It  has,  however,  been  held  that,  ownership     over     it.     AVehrhane     v. 

under  a  Tennessee  statute  authorizing  Nashville,  etc.  R.  Co.,  4  N.  Y.  St.  Rep. 

a  corporation  to  acquire,  by  purchase  541  (1886). 

or  other  lawful  contract,  and  to  hold  See  also  Dewey  v.  Toledo,  etc.  R. 

the  property   of  another  corporation  Co.,  91  Mich.  351  (1892),  (51  N.  W. 

of  a  similar  kind,  such  a  corporation  Rep.  1063). 
might  purchase  the  majority  of  the  That  power  to  lease  another  com- 
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§  280.  Incidental  Power  to  take  Stock  upon  Reorganiza- 
tion. —  While  it  may  be  beyond  the  imphed  powers  of  a  corpo- 
ration to  invest  its  funds  in  the  stock  of  another  corporation, 
yet  when  it  becomes  the  owner  of  bonds  of  another  company, 
which  undergoes  a  process  of  reorganization  involving  the 
issue  of  stock  in  a  new  company  in  place  of  the  bonds  of  the 
old,  the  former  corporation  has  implied  power  to  exchange 
its  bonds  for  stock.^  This  power  is  merely  a  variation  of  the 
incidental  power  to  take  stock  in  payment  or  compromise  of 
a  debt. 

§  281.  Incidental  Power  to  take  Stock  in  Exchange  for  Cor- 
porate Assets.  —  Upon  principles  already  considered  at  length, 
a  corporation  has  no  implied  power  to  transfer  its  entire  prop- 
erty to  another  corporation  in  exchange  for  its  shares.  The 
acquisition  of  stock,  in  such  a  manner,  is  ultra  vires  and  an 
infringement  upon  the  rights  of  dissenting  stockholders.^ 


pany's  railroad  may  include  power  to 
buy  its  shares  was  held  in  Atchison, 
etc.  R.  Co.  V.  Fletcher,  35  Kan.  247 
(1886),  (10  Pac.  Rep.  596). 

^  In  Deposit  Bank  v.  Barrett,  11 
Ky.  Law  Rep.  910  (1890),  (13  S.  W. 
Rep.  337),  the  Court  said  :  "A  bank, 
it  is  true,  has  no  power  to  invest 
its  means  in  railroads,  as  coming 
within  the  scope  of  its  powers  as  a 
corporation.  It  may  accept  mort- 
gages, stock,  or  even  purchase 
the  road  itself,  to  secure  its  debts, 
and  we  perceive  no  reason  why 
the  bank  could  not  have  accepted 
stock  in  the  new  company  in  pay- 
ment of  what  was  owing  by  the  old 
company." 

See  also  Morgan  v.  King,  27  Colo. 
539  (1900),  (63  Pac.  Rep.  416). 

^  See  ante,  ch.  XI.,  subdiv.  II.  : 
'^Exchange  of  Property  of  One  Corpora- 
tion for  Stock  of  Another,"  §§  118- 
122. 

In  the  preceding  part  of  this 
treatise  this  subject  is  considered  with 
especial  reference  to  the  rights  of 
dissentient  stockholders.  The  fol- 
lowing cases  are  upon  the  point  that 


a  transfer  of  corporate  assets  for  stock 
is  ultra  vires. 

In  Easun  v.  Buckeye  Brewing  Co., 
51  Fed.  156  (1892),  an  Ohio  corpo- 
ration —  a  solvent  concern  —  con- 
tracted to  sell  all  its  plant  and  assets 
and  take  in  payment  stock  and  bonds 
of  another  corporation  to  be  reor- 
ganized to  carry  on  the  business.  It 
was  held  that  the  contract  was  ultra 
vires  —  that  one  corporation  could 
not  become  the  owner  of  stock  of 
another  unless  expressly  authorized. 
The  Court  stated,  however,  that  an 
insolvent  corporation  might  make 
such  transfer  under  certain  circum- 
stances. In  Byrne  v.  Schuyler  Elec- 
tric Mfg.  Co.,  65  Conn.  336  (1895), 
(31  Atl.  Rep.  833,  28  L.  R.  A.  304), 
an  insolvent  manufacturing  com- 
pany, without  express  authority, 
transferred  all  its  property  to  another 
corporation,  recei\'ing  in  return  shares 
of  the  latter  company.  This  was 
done,  not  for  the  purpose  of  winding 
up  the  company's  affairs  and  dividing 
the  stock  or  its  avails  among  the 
stockholders,  but  to  keep  the  insol- 
vent  corporation   alive   and   transact 
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§  282.  Miscellaneous  Instances  of  Incidental  Power  to  ac- 
quire Stock.  — It  has  been  held  that  a  corporation,  in  order 
to  borrow  money  for  use  in  its  business,  may  subscribe  for 
stock  in  a  building  and  loan  association.^  The  authorities, 
however,  are  not  uniform  as  to  the  existence  of  such  an  inci- 


business  through  the  agency  of  an- 
other corporation.  Held,  that  the 
transfer  was  ultra  vires  and  void. 

See  also  McCutcheon  v.  Merz  Cap- 
sule Co.,  71  Fed.  787  (1896),  (31 
L.  R.  A.  415) ;  Mackintosh  v.  Flint, 
etc.  R.  Co.,  34  Fed.  583  (1888); 
Taylor  v.  Earle,  8  Hun  (N.  Y.), 
1  (1876)  ;  Boston,  etc.  R.  Co.  v.  New 
York,  etc.  R.  Co.,  13  R.  I.  260 
(1881). 

In  Holmes,  etc.  Mfg.  Co.  v.  Holmes, 
etc.  Metal  Co.,  127  N.  Y.  252  (1891), 
(27  N.  E.  Rep.  831,  24  Am.  St.  Rep. 
44S),  the  New  York  Court  of  Appeals, 
although  deciding  the  case  upon  other 
ground-^,  said  that,  all  the  stock- 
holders agreeing,  the  question  whether 
the  acquisition  of  stock  for  corporate 
property  was  ultra  vires  depended 
rather  upon  whether  it  was  necessary 
to  take  the  stock  in  the  exercise  of 
the  corporate  franchises  and  trans- 
action of  tlie  corporate  business  than 
upon  the  question  whether  there  was 
an  intention  to  immediately  sell  it 
and  mnd  up  the  company's  affairs. 
See  also  Howe  v.  Boston  Carpet  Co., 
16  Gray  (Mass.),  493  (1860). 

In  Taylor  v.  North  Star  Gold 
Mining  Co.,  79  Cal.  285  (1889),  (21 
Pac.  Rep.  753),  where  a  mining  cor- 
poration transferred  its  mine  for 
stock  in  another  corporation,  it  was 
held  that  the  transaction  could  not 
be  collaterally  attacked  as  ultra  vires. 
See  also  AVagner  v.  ]\Iari)le,  10  Tex. 
Civ.  App.  505  (1895),  (31  S.  W. 
Rep.  691). 

It  has  been  lield  that  the  transfer 
of  corporate  assets  for  stock,  without 
specific  authority,  is  not  ultra  vires 
when  the  stock  is  "taken  with  a  view 
to  sell  it  again  and  not  permanently 
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to  hold  it.''  Hodges  v.  New  England 
Screw  Co.,  1  R.  I.  347  (1850),  (53  Am. 
Dec.  624).  See  also  Byrne  v.  Schuyler 
Electric  Mfg.  Co.,  65  Conn.  336  (1895), 
(31  Atl.  Rep.  833,  28  L.  R.  A.  304) ; 
Easun  v.  Buckeye  Brewing  Co.,  51 
Fed.  156  (1892);  Buford  v.  Keokuk, 
etc.  R.  Co.,  3  Mo.  App.  159  (1876); 
Miners'  Ditch  Co.  v.  Zellerbach,  37 
Cal.  543  (1869),  (90  Am.  Dec.  300). 
But  this  does  not  mean,  necessarily, 
that  such  a  transfer,  although  intra 
vires,  is  effective  against  dissenting 
stockholders.  The  conclusion  that  a 
corporation  has  power  does  not  imply 
that  a  majority  may  always  exercise 
it.  As  pointed  out  in  the  sections 
referred  to,  minority  stockholders 
have  the  right  to  insist  that  corporate 
assets  shall  be  sold,  not  exchanged, 
when  the  exigencies  of  the  corpora- 
tion require  tlieir  disposition. 

^  Union,  etc.  Ass'n  v.  Masonic  Hall 
A^s'n,  29  N.  J.  Eq.  389  (1878)  ;  State 
V.  RohlfTs  (N.  J.  1890),  19  Atl.  Rep. 
1000;  Xorwalk  SaNangs  Bank  Co.  v. 
Norwalk  Metal  Spinning,  etc.  Co.,  14 
Ohio  Cir.  Ct.  Rep.  1  (1897).  Com- 
pare AVilson's  Case,  L.  R.  12  Eq.  516 
(1871);  Kadish  v.  Garden  City,  etc. 
Ass'n,  151  111.  531  (1894),  (38  N.  E. 
Rep.  536,  42  Am.  St.  Rep.  256). 

It  has  been  held  that  a  corporation 
which  becomes  a  stockholder  of,  and  a 
borrower  from,  a  building  and  loan 
association,  although  acting  beyond 
its  powers,  is  estopped  from  pleading 
ultra  vires  to  a  suit  to  enforce  the 
security  given.  Bowman  v.  Foster, 
etc.  Co.,  94  Fed.  502  (1899);  Blue 
Rapids  Opera  House  Co.  v.  Mercantile 
Building,  etc.  Ass'n  (Kan.  1898), 
53  Pac.  Rep.  761. 
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dental  power.'  The  primary  object  of  a  building  association 
is  to  enable  its  members  to  own  their  homes,  and  a  .subscrip- 
tion by  a  corporation  to  such  an  association  would  seem,  upon 
principle,  to  be  ultra  vires  both  of  the  corporation  and  the 
association. 

A  manufacturing  corporation,  as  a  means  of  insuring  its 
property,  may  become  a  member  of  a  mutual  fire  insurance 
company.^  A  land  and  development  company,  having  power 
to  build  a  short  railroad  in  connection  with  the  development 
of  its  wild  lands,  may,  it  has  been  held,  subscribe  for  stock 
in  a  railroad  furnishing  access  to  such  lands.' 

A  subscription  by  a  hotel  company  to  a  corporation  pro- 
jected for  the  purpose  of  holding  an  international  military 
encampment,  which  might  bring  large  numbers  of  strangers 
to  the  city  in  which  the  hotel  of  the  subscribing  company 
was  located  and  increase  its  business,  was  said,  by  the  Supreme 
Court  of  Illinois,  not  to  be  so  foreign  to  the  business  of  keep- 
ing a  hotel  as  to  call  for  the  application  of  the  doctrine  of 
ultra  vires.* 


'  In  Mechanics,  etc.  Bank  v.  Meri- 
den  Agency  Co.,  24  Conn.  159  (1855), 
a  joint  stock  corporation  organized 
"to  do  a  general  insurance  agency, 
commission  and  brokerage  basiness" 
was  held  to  have  no  power  to  sub- 
scribe for  the  stock  of  a  building  and 
loan  association,  and  the  loan  was 
treated  as  if  made  to  a  stranger. 

In  German  American,  etc.  Ass'n  v. 
Droge,  14  Ind.  App.  691  (1895),  (43 
N.  E.  Rep.  475),  it  was  held  that  one 
building  and  loan  association  had  no 
power  to  accept  stock  of  another  such 
association  in  payment  for  its  own 
stock. 

2  St.  Paul  Trust  Co.  v.  Wampach 
Mfg.  Co.,  50  Minn.  93  (1892),  (52 
N.  W.  Rep.  274). 

=  Watt's  Appeal,  78  Pa.  St.  370 
(1875). 

Compare  cases  referred  to  in  the 
text  with  the  decision  of  the  Supreme 
Court  of  Illinois  in  People  v.  Pullman 
Car  Co.,  175  111.  125  (1898),  (51  N.  E. 
Rep.  664,  64  L.    R.    A.  366),  where 


it  was  held  that,  in  the  absence  of 
express  statutory  authority,  one  cor- 
poration could  not  hold  stock  in 
another,  although  the  latter,  while 
existing  as  an  independent  company, 
was  in  fact  a  mere  department  or 
agency  of  the  former. 

*  RiclieUeu  Hotel  Co.  v.  Interna- 
tional, etc.  Co.,  140  111.  248  (1892), 
(29  N.  E,  Rep.  1044,  33  Am.  St. 
Rep.  234).  This  decision  can  be 
justified,  if  at  all,  only  upon  the 
ground  that  the  subscription  was 
really  a  donation  which  the  corpora- 
tion might  have  made  in  the  expec- 
tation of  reaping  a  benefit  in  return. 
It  should  be  compared  with  that  of 
the  Supreme  Court  of  Georgia  in 
Military  Interstate  Ass'n  v.  Savannali. 
etc.  R.  Co.,  105  Ga.  421  (1898),  (31 
S.  E.  Rep.  200)  :  "We  agree  with 
the  trial  judge  in  holding  that,  under 
the  facts  alleged,  the  attempted 
subscription  of  the  defendant  to  the 
capital  stock  of  the  plaintiff  associa- 
tion was  an  act  ultra  vires  and,  there- 
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§  283.  Presumption  of  Power  to  hold  Stock.  —  Omnia  acta 
rite  esse  jpraesumuntur .  The  law  presumes  that  a  corporation 
acts  within  the  scope  of  its  powers.  Corporations  are  author- 
ized to  acquire  the  stock  of  other  corporations  for  certain 
purposes,  and  under  certain  conditions.  When,  therefore, 
a  corporation  takes  stock,  it  will  be  presumed  that  it  acquires 
it  for  an  authorized  purpose.  The  burden  of  proof  is  upon  the 
person  alleging  that  the  corporation  has  exceeded  its  powers.^ 

§  283a.  An  Analogous  Power.  —  Onl}^  the  power  of  one  cor- 
poration to  hold  stock  in  another  corporation  involves  inter- 
corporate relations.  A  full  consideration  of  corporate  stock- 
holding, however,  requires  an  examination  of  the  power  of  a 
corporation  to  acquire  and  hold  its  own  stock.  That  subject, 
therefore,  is  treated  in  the  subjoined  note.^ 

fore,    void,    although    it    is    conceiv-       corporation,  and  that  its  subscription 
able  that,  because  of  the  'competitive       was  essential  to  make  up  the  required 


drills,  rifle  contests,  shot-gun  tourna- 
ments, the  business  of  the  rail- 
way company  might  be  incidentally 
increased,  if  it  affirmatively  appeared 
that  its  line  ran  to  the  grounds  upon 
which  these  fascinating  and  diverting 
performances  were  to  take  place." 

1  Evans  v.  Bailey,  66  Cal.  112 
(1SS4),  (4  Pac.  Rep.  1089).  And  see 
Ryan  v.  Leavenworth,  etc.  R.  Co., 
21  Kan.  365  (lS70j. 

In  Burden  v.  Burden,  159  X.  Y. 
.305  (1^09),  (54  X.  E.  Rep.  17),  the 
Xcw  York  Court  of  Appeals  said : 
"As  to  the  stocks  of  outside  companies 
held  b}'  the  corporation  there  are 
■\'arious  statutory  provisions  that 
permit  this  holding  under  certain 
limitations.  The  appellant  urges  that 
there  is  no  evidence  and  no  finding 
that  the  Burden  Iron  Company  held 
those  stocks  lawfully.  The  burden 
of  proof  was  upon  the  plaintiff  to 
show  that  the  stocks  were  illegally 
hfld,  and,  in  the  absence  of  such 
proof,  the  court  will  assume  that  the 
action  of  the  corporation  is  legal." 

"Where,  in  proceedings  to  condemn 
land  for  railroat.l  purposes,  it  appeared 
that  one  of  the  subscribers  to  the 
capital  stock  of  the  petitioner  was  a 
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amount  to  be  paid  before  condemning, 
it  was  held  that,  in  the  absence  of 
any  proof,  it  would  not  be  presumed 
against  the  act  of  the  corporation  and 
its  payment  of  the  percentage,  that  it 
acted  beyond  its  powers.  As  to 
whether  the  land  owners  could  raise 
or  try  the  question,  qwrre.  Matter 
of  Rochester,  etc.  R.  Co.,  110  X.  Y. 
119  (1888),  (17  X.  E.  Rep.  G7S). 

Compare,  however,  Parsons  v. 
Tacoma  Smelting,  etc.  Co.  25  ^\"ash. 
508  (1901),  (05  Pac.  Rep.  770).  where 
the  Court  said  :  "As  has  been  ob- 
served, the  new  company  holds  a, 
majority  of  the  stock  of  the  old  com- 
pany. Some  confusion  arises  upon 
the  inve'^tigation  into  the  right  of 
one  corporation  to  hold  stock  in  an- 
other, or  become  a  member  thereof, 
when  the  inquiry  is  made  into  pro- 
hibitions upon  the  powers  of  a,  cor- 
poration, rather  than  directed  to 
the  enumeration  of  powers  conferred 
upon  it.  It  has  alwav's  been  true 
that  corporations  have  only  such 
powers  as  are  granted  to  them  by 
the  State,  and,  when  a  corporate  act 
is  questioned,  the  afl[irmati\'o  is  upon 
the  corporation  to  show  its  authority. " 

2  POWER        OF         CORPORATION        TO 
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ACQUIRE  AND         HOLD         ITS         OWN 

STOCK. 

I.    English  doctrine. 

As  already  shown,  the  English 
courts  generally  hold  that  a  private 
corporation  has  power  to  acquire  and 
hold  the  stocks  of  other  corporations 
without  express  statutory  authority, 
while  the  weight  of  American  au- 
thority supports  the  contrary  view. 
{Ante,  §§  264,  265.)  On  the  other 
hand,  rather  curiously,  the  English 
courts  deny  that  a,  corporation, 
without  express  authority,  has  power 
to  take  and  hold  its  own  stock,  while 
the  prevaihng  American  view  is  that 
such  implied  power  exists. 

The  leading  English  case  holding 
that  corporations,  regardless  of  their 
nature,  cannot  purchase,  hold  or  deal 
in  their  own  shares  is  Trevor  v. 
Whitworth,  12  App.  Cas.  409  (1887). 
The  power  was  denied  in  this  case 
upon,  these  grounds ; 

(a)  If  the  com.pany  is  to  sell  the 
shares  again  the  purchase  is  a  traffick- 
ing in  shares  and  ultra  vires. 

(h)  If  the  company  is  to  retain 
the  shares  such  a  purchase  is  an 
indirect  m.ethod  of  reducing  the 
capital  of  a  company  in  contravention 
of  Acts  specifically  prescribing  how 
capital  may  be  reduced. 

(c)  The  protection  of  creditors 
requires  that  the  capital  of  a  corpora- 
tion should  not  be,  directly  or  in- 
directly, returned  to  its  shareholders. 

Another  ground  for  denying  such 
an  imphed  power  is  urged  in  Brice's 
intra  Vires  (2d  ed.),  134:  "There 
are  also  considerations  of  pubhc 
policy  —  dealings  by  a  company  in  its 
own  shares  tend  indirectly  to  breaches 
of  duty  on  the  part  of  the  directors 
and  to  fraud  and  rigging  the  market 
on  the  part  both  of  the  corporation 
itself  and  of  its  officials." 

Other  English  cases  stating  the 
doctrine  there  adhered  to  are  Bellerby 
V.  Rowland,  etc.  S.  S.  Co.,  2  Ch.  14 
(1902)  ;  Hope  v.  International  Finan- 
cial Soc,  L.  R.  4  Ch.  Div.  327  (1876) ; 


Re  London,  etc.  Bank,  L.  R.  5  Ch. 
App.  444  (1870).  Compare  Re  Dron- 
field  Sillistone  Coal  Co.  L.  R.  17  Ch. 
Div.  76  (1880). 

II.  American  decisions  adopting 
English  doctrine. 

The  view  that  a  corporation,  except 
to  save  itself  from  loss,  has  no  implied 
power  to  acquire  and  hold  its  own 
shares  is  supported  by  the  following 
American  decisions  : 

United  States :  Hamor  v.  Taylor- 
Rice  Engineering  Co.,  84  Fed.  392 
(1897). 

California :  Bank  of  San  Luis 
Obispo  V.  Wickersham,  99  Cal.  655 
(1893),  (34  Pac.  Rep.  444). 

Connecticut:  Crandall  v.  Lincoln, 
52  Conn.  73  (1884),  (52  Am.  Rep.  560). 
In  this  case,  however,  such  an  implied 
power  was  recognized  to  a  limited 
extent. 

Kansas :  Abeles  v.  Cochrane,  22 
Kan.  405  (1879),  (31  Am.  Rep.  194). 

Louisiana:  Bartlett  v.  Fourton, 
115  La.  Ann.  26  (1905),  (38  So.  Rep. 
882). 

Maryland:  Maryland  Trust  Co.  v. 
National  Mechanics  Bank,  102  Md. 
608  (1906),  (63  Atl.  Rep.  70). 

Missouri :  St.  Louis  Carriage  Mfg. 
Co.  V.  Hilbert,  24  Mo.  App.  338  (1887). 

New  Hampshire :  Currier  v.  Leb- 
anon Slate  Co.,  56  N.  H.  262  (1875). 

Ohio :  Coppin  v.  Greenlees,  etc. 
Co.,  38  Ohio  St.  275  (1882),  (43  Am. 
Rep.  425) ;  State  v.  Oberlin  Building 
Ass'n,  35  Ohio  St.  258  (1879). 

Tennessee:  Cartwright  v.  Dickin- 
son, 88  Tenn.  476  (1890),  (12  S.  W. 
Rep.  1030,  17  Am.  St.  Rep.  910, 
7  L.  R.  A.  706)  ;  Herring  v.  Ruskin 
Coop.    Ass'n,    52    S.    AY.     Rep.     327 


The  most  recent  statem^ent  of  the 
grounds  for  denying  the  implied 
power  of  corporations  to  acquire 
their  own  shares  is  contained  in  Mary- 
land Trust  Co.  V.  National  Mechanics 
Bank,  102  Md.  608  (1906),  (63  At). 
Rep.  70)  ;  ''In  several  States  the 
power  of  a  corporation  to  purchase 
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its  own  shares  has  been  denied  and 
it  has  been  held  that,  in  the  absence 
of  express  authority,  a  corporation, 
the  amount  of  whose  capital  stock  is 
fixed  in  its  charter,  has  no  power  to 
purchase  its  own  shares,  either  for 
the  purpose  of  holding  or  selling  them, 
or  for  the  purpose  of  cancelling  and  re- 
tiring them.  The  reasons  given  for  the 
doctrine,  apart  from  any  express  or 
implied  statutory  prohibition,  are  that 
the  purchase  of  its  own  stock  by  a 
corporation  is  not  only  a  fraud  upon 
the  creditors  who  deal  with  the  cor- 
poration on  the  faith  that  the  capital 
is  paid  up,  and  a  fraud  upon  and  viola- 
tion of  the  contract  with  stockholders 
who  do  not  consent,  but  is  also  a  vio- 
lation of  the  charter." 

The  last  objection  noted  by  the 
Maryland  court  —  ultra  vires  —  is  the 
strongest.  If  there  were  no  creditors 
and  all  the  stockholders  agreed,  the 
objection  of  fraud  would  not  be  well 
taken.  And  if  the  shares  were  pur- 
chased and  reissued,  the  objection 
noted  in  the  English  case  and  stated 
in  several  American  decisions  that 
such  purcliase  amounts  to  a  reduction 
of  the  capital,  would  be  unfounded. 

AVhen  the  purchase  of  its  shares  is 
beyond  the  powers  of  a  corporation 
the  result  cannot  be  accomplished 
by  taking  them  in  the  name  of  a 
trustee  or  agent.  Crandall  v.  Lincoln, 
52  Conn.  73  {1SS4),  (52  Am.  Rep. 
560)  ;  Trevor  v.  Whitworth,  12  App. 
Cas.  409  (1887). 

III.  Exceptions  to  strict  rule. 
Power  of  corporation  to  take  its  own 
stock  in  payment  of  debt. 

E\en  the  courts  which  most 
strongly  deny  any  broad  implied 
power  in  a  corporation  to  acquire  its 
own  shares,  hold  that  it  has  such 
power  when  necessary  to  save  itself 
from  loss,  and  may  take  its  sliares  as 
security  for,  or  in  payment  of  existing 
indebtedness.  .\s  said  in  Maryland 
Trust  Co.  V.  National  Mechanics  Bank, 
supra:  "It  is  true,  however,  that  in 
most  jurisdictions  where  the  right  of 
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the  corporation  to  traffic  in  its  own 
shares  is  denied,  an  exception  to  the 
rule  has  been  admitted  to  exist, 
whereby  a  corporation  has  been  al- 
lowed to  take  its  own  stock  in  satis- 
faction of  a  debt  due  it.  This  right 
is  supposed  to  rest  on  a  necessity 
which  arises  in  order  to  avoid  loss." 

See  also :  Crandall  v.  Lincoln, 
52  Conn.  73  (1884),  (52  Am.  Rep.  560) ; 
Coppin  u.  Greenlees,  etc.  R.  Co.,  38 
Ohio  St.  275  (1882),  (43  Am.  Rep. 
425) ;  State  v.  Oberlin  Building,  etc. 
Ass'n,  35  Ohio  St.  258  (1879);  Barto 
V.  Nix,  15  Wash.  563  (1896)  (46  Pac. 
Rep.  1033) ;  Savings  Bank  v.  Wulfe- 
kuhler,  19  Kan.  65  (1877) ;  Barton  v. 
Port  Jackson,  etc.  Road  Co.,  17  Barb. 
397  (1854). 

For  consideration  of  pro\'ision3 
of  National  Banking  Act  prohibiting 
national  banks  from  taking  their  own 
shares  except  when  necessary  to 
prevent  loss  upon  an  existing  indebt- 
edness see  post,  §  VI.  of  this  note. 

IV.    Prevailing  American  doctrine. 

Upon  principle,  it  is  difficult  to  see 
how  the  power  to  take  and  hold  its 
own  stock  —  a  power  necessarily 
producing  extraordinary  complica- 
tions—  can  be  among  the  implied 
powers  of  a  corporation.  Still,  the 
prevaihng  doctrine  of  the  American 
courts  is  that  such  power  exists. 
In  fact  with  respect  to  the  weight  of 
authority  the  Supreme  Court  of 
Montana  is  not  without  justification 
in  saying  (Porter  v.  Pl;\Tnouth  Gold 
Mining  Co.,  20  Mont.  357  (1903), 
(74  Pac.  Rep.  938)):  "We  believe 
the  rule  to  be  well  settled  in  the  United 
States  by  the  overwhelming  weight  of 
authority  and  reason  that  a  private 
corporation  may  purchase  its  own 
stock  if  the  transaction  is  fair  and  in 
good  faith ;  if  free  from  fraud,  actual 
or  constructive ;  if  the  corporation 
is  not  insolvent,  or  in  process  of  dis- 
solution; and  if  the  rights  of  the 
creditors  are  in  no  way  affected 
thereby.'' 

It  may  be  stated,  therefore,  as  the 
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American  rule,  that,  in  the  absence  of 
statutory  prohibition,  a  corporation 
has  power  to  purchase  and  hold  its 
own  Steele  provided  (1)  that  it  acts 
in  good  faith  and  (2)  that  the  rights 
of  creditors  and  stockholders  are 
not  prejudiced.  And,  stated  recip- 
rocally, it  cannot  make  such  pur- 
chase to  carry  out  a  fraudulent  pur- 
pose or  when  it  will  operate  to  the 
injury  of  creditors  or  any  part  of  the 
stockholders. 

United  States:  Bumes  v.  Burnes, 
137  Fed.  789  (1905);  In  re  Castle 
Braid  Co.,  145  Fed.  232  (1906) ;  In  re 
Smith  Lumber  Co.,  132  Fed.  619 
(1904)  ;  Lowe  v.  Pioneer  Threshing 
Co.,  70  Fed.  646  (1895) ;  First  National 
Bank  v.  Salem  Capital  Flour  Mills 
Co.,  39  Fed.  89  (1889).  See  also 
Johnson  County  v.  Thayer,  94  U.  S. 
€31  (1876). 

Illinois :  Commercial  Nat.  Bank  v. 
Burch,  141  111.519(1892),  (33  Am.  St. 
Rep.  331);  Chicago  St.  R.  Co.  v. 
Marseilles,  84  111.  145  (1876) ;  Clapp 
II.  Peterson,  104  111.  26  (1882). 

Iowa:  State  v.  Higby  Co.,  130 
Iowa,  69  (1906),  (106  N.  W.  Rep.  382) ; 
Rollins  V.  Shaver  Co.,  80  Iowa,  380 
(1890),  (45  N.  W.  Rep.  1037,  20  Am, 
St.  Rep.  427) ;  Iowa  Lumber  Co.  v. 
Foster,  49  Iowa,  25  (1878),  (31  Am. 
Rep.  140). 

Massachusetts :  New  England  Trust 
Co.  V.  Abbott,  162  Mass.  148  (1894), 
(38  N.  E.  Rep.  432),  (27  L.  R.  A.  271) ; 
Dupee  V.  Boston  Water  Power  Co., 
114  Mass.  37  (1873). 

Nebraska:  Fremont  Carriage  Mfg. 
Co.  V.  Thomsen,  65  Neb.  370  (1902), 
(91  N.  W.  Rep.  376). 

New  York:  City  Bank  v.  Bruce, 
17  N.  Y.  507  (1858).  In  this  case, 
however,  the  stock  was  taken  to 
secure  a  debt.  See  also  Joseph  v. 
Raff,  82  App.  Div.  47  (1903),  (81 
N.  Y.  Supp.  546),  affirmed  176  N.  Y. 
611  (1903),  (68  N.  E.  Rep.  1118). 

North  Carolina :  Blalock  v.  Kern- 
ersville  Mfg.  Co.,  110  N.  C.  99  (1892), 
{14  S.  E.  Rep.  501). 


Pennsylvania:  Dock  v.  Schlichter 
Jute  Cordage  Co.,  167  Pa.  St.  370 
(1895),  (31  Atl.  Rep.  650). 

Texas:  Howe  Grain,  etc.  Co.  v. 
Jones,  21  Tex.  Gv.  App.  198  (1899), 
(51  S.  W.  Rep.  24). 

Vermont:  State  v.  Smith,  48  Vt. 
266  (1876);  Farmers,  etc.  Bank  v. 
Charaplain  Trans.  Co.,  18  Vt.  131 
(1846). 

Wisconsin:  Marvin  v.  Anderson, 
111  Wis.  387  (1901),  (87  N.  W.  Rep. 
226). 

V.  Statutory  authority  for  corpora- 
tion to  acquire  its  ovm  stock. 

In  several  States  general  corpora- 
tion acts  expressly  authorize  corpora- 
tions organized  thereunder  to  take 
and  hold,  under  varying  conditions, 
their  own  stock. 

In  other  States  the  power  is  held 
to  be  included  by  implication  in  the 
grant  of  corporate  powers.  Thus 
with  respect  to  the  Corporation  Act 
of  New  Jersey  the  New  Jersey  Su- 
preme Court  in  Chapman  v.  Ironclad 
Rheostat  Co. ,62  N.  J.  Law,  498(1898), 
(41  Atl.  Rep.  690)  said:  "The  pro- 
visions of  our  Corporation  Act  by 
which  (§  20)  the  shares  of  stock  in 
every  corporation  are  declared  to 
be  personal  property  and  (§1)  every 
corporation  is  vested  with  power  to 
purchase  such  personal  estate  as  the 
purposes  of  the  corporation  shall 
require,  except  (§  3)  certain  desig- 
nated sorts  of  personal  property 
which  do  not  embrace  shares  of  its 
own  capital  stock,  coupled  with  those 
provisions  which  recognize  the  power 
of  corporations  to  own  shares  of  their 
own  capital  stock  (§§  29,  38)  plainly 
imply  a  legislative  grant  of  the 
necessary  power  in  all  cases  where  the 
purposes  of  the  corporation  require 
it."  See  also  Berger  v.  U.  S.  Steel 
Corp'n,  63  N.  J.  Eq.  809  (1902), 
(53  Atl.  Rep.  68) ;  Oliver  v.  Rahway 
Ice  Co.,  54  Atl.  Rep.  460  (N.  J.  Ch. 
1903). 

Statutory      power      to      purchase 
"property"  has  been  held  to  author- 
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ize  a  corporation  to  purchase  its  own 
stock.  Iowa  Lumber  Co.  v.  Foster, 
49  Iowa,  25  (1878),  (31  Am.  Rep.  140). 
And  a  similar  conclusion  was  reached 
with  respect  to  a  charter  provision 
authorizing  a  corporation  to  purchase 
and  sell  every  kind  of  "goods, 
chattels  and  effects."  Robison  u. 
Beall,  26  Ga.  17  (1858).  Compare, 
however.  Barton  v.  Port  Jackson,  etc. 
R.  Co.,  17  Barb.  397  (1854);  Re 
London  Bank,  L.  R.  5  Ch.  App.  444 
(1870) ;  Re  Dronfield  Silkstone  Coal 
Co.,  L.  R.  17  Ch.  Div.  76  (1880). 

For  provision  in  articles  of  asso- 
ciation giWng  corporation  power  to 
acquire  its  own  shares  see  Re  Sover- 
eign Life  Ass.  Co.,  3  Ch.  279  (1892). 

A  provision  in  the  charter  of  a  cor- 
poration gi\'ing  it  a.  preference  in  the 
purchase  of  its  stock,  if  valid,  is  for 
the  benefit  of  the  corporation  alone 
and  not  for  the  benefit  of  the  indi- 
vidual stockholders. 

Bartlett  v.  Fourton,  115  La.  26 
(1905),  (38  So.  Rep.  882). 

VI.  Statutory  prohibitions^  against 
corporation  acquiring  its  own  stock. 

Statutes  sonietimes  expressly  for- 
bid corporations  purchasing  or  hold- 
ing their  own  shares.  Thus  a  Colo- 
rado statute  (Mills'  Anno.  Stat.  §  485) 
prohibits  the  use  by  corporations  of 
any  of  their  funds  "for  the  purchase 
of  stock  in  their  own  company  or 
corporation,  except  such  as  may 
be  forfeited  for  the  non-pa>'ment  of 
assessments  thereon."  For  construc- 
tion of  this  statute  see  Ophir  Consol. 
Mines  Co.  v.  Bryntesen,  143  Fed. 
829  (1906) ;  Kassler  v.  Kyle,  28  Colo. 
374  (1901),  (65   Pac.    Rep.   34). 

The  National  Banking  Act  (U.  S. 
Rev.  Stat.  §  5201)  declares  that 
"no  association  shall  make  any  loan 
or  di.scount  on  the  security  of  its  own 
capital  stock,  nor  be  the  purchaser 
or  holder  of  any  such  shares,  unless 
such  security  or  purchase  shall  be 
necessary  to  prevent  loss  upon  a 
debt  pre\dously  contracted  in  good 
faith;     and   the    stock   so    purchased 
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or  acquired  shall,  within  six  months 
from  the  time  of  its  purchase,  be  sold 
or  disposed  of. "  For  construction 
of  this  statute  see  National  Bank  of 
Xenia  v.  Stewart,  107  U.  S.  676 
(1882);  Bank  v.  Lanier,  11  Wall. 
(U.  S.)  369  (1870). 

The  provisions  of  the  stock  cor- 
poration law  of  New  York  that,  a 
corporation  shall  only  pay  dividends 
from  surplus  profit  and  shall  not 
"divide,  withdraw  or  in  any  way 
pay  the  stockholders,  or  any  of  them, 
any  part  of  its  capital  stock"  does  not 
operate  as  a  prohibition  against  the 
purchase  by  a  corporation  of  its  own 
stock.  In  re  Castle  Braid  Co.,  145 
Fed.  224  (1906). 

VII.  Status  of  corporation  as  holder 
of  its  own  stock. 

In  the  absence  of  appropriate 
action,  the  mere  acquisition  by  a 
corporation  of  its  own  shares  does  not 
reduce  its  capital  stock.  The  pre- 
sumption is  that  the  corporation 
intends  to  enjoy  them  as  property 
and  reissue  them. 

Vail  V.  Hamilton,  85  N.  Y.  453 
(1881) ;  Commonwealth  v.  Boston, 
etc.  R.  Co.,  142  Mass.  146  (1886); 
American  Railway-Frog  Co.  v.  Haven, 
101  Mass.  398  (1869),  (3  Am.  Rep. 
377);  State  v.  Smith,  48.  Vt.  266 
(1876). 

A  corporation,  however,  having 
power  to  reduce  its  capital  stock 
may  undoubtedly  make  such  reduc- 
tion by  duly  cancelling  shares  which 
it  has  purchased. 

A  corporation  holding  its  own 
stock  has  no  right  to  vote  it,  and 
it  is  immaterial  whether  the  stock 
stands  in  the  name  of  the  corpora- 
tion or  of  a  trustee  in  its  behalf. 

American  Railwaj'"-Frog  Co.  v. 
Haven,  101  Mass.  398  (1869),  (3  Am. - 
Rep.  377) ;  Brewster  v.  Hartley, 
37  Cal.  15  (1869),  (99  Am.  Dec.  237) ; 
Monsseaux  v.  Urquhart,  19  La.  Ann. 
482  (1867').  In  Farwell  v.  Houghton 
Copper  Works,  8  Fed.  66  (1881), 
however,  it  was  said  that  such  stock 
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might  be  voted  when  all  of  the  stock 
of  the  corporation  was  represented 
at  the  meeting  and  all  consented 
that  the  treasurer  vote  it. 

VIII,  Rights  and  remedies  of 
creditors. 

As  already  shown,  even  the  courts 
which  hold  that  corporations  have 
implied  power  to  take  and  hold  their 
own  shares  attach  the  limitation 
that  the  rights  of  creditors  must  not 
be  prejudiced.  And  this  limitation 
—  upon  the  ground  that  the  capital 
stock  of  a  corporation  is  a  trust  fund 
for  its  creditors  —  has  been  applied 
in  favor  of  a  creditor  who  became 
such  subsequent  to  the  agreement 
by  the  corporation  to  purchase  its 
shares  but  before  it  was  it  sought  to 
be  carried  into  effect.  Olmstead  v. 
Vance  etc.  Co.,  196  lU.  236  (1902), 
(63  N.  E.  634).  See  also  Clapp  v. 
Peterson,  104  111.  26  (1882).  But 
it  is  held  that  persons  who  did  not 


become  creditors  until  after  the 
actual  employment  of  the  funds  of 
the  corporation  to  purchase  its 
shares  cannot  complain.  Marvin  v. 
Anderson,  lU  ^\■is.  387  (1901),  (87 
N.  W,  Rep.  226)  ;  Shoemaker  v. 
Washburn  Lumber  Co.,  97  Wis.  685 
(1897),  (73  N.  W.  Rep.  333). 

AVhere  the  funds  of  a  corporation 
have  been  wrongfully  appHed  in  the 
purchase  of  its  shares,  it  is  held  that 
a  receiver  of  the  corporation,  in  behalf 
of  creditors,  may  recover  them  back. 
Tait  V.  Pigott,  32  Wash.  344  (1903), 
(73  Pac.  Rep.  364) ;  Crandall  v. 
Lincoln,  52  Conn.  73  (1884),  (52  Am. 
Rep.  560) ;  Commercial  Nat.  Bank 
V.  Burch,  141  111.  519  (1892),  (31  N.  E. 
Rep.  420,  33  Am.  St.  Rep.  331). 
And  it  has  also  been  held  that  a 
judgment  creditor  may  follow  in 
equity  property  transferred  in  pay- 
ment for  such  stock.  Clapp  v. 
Peterson,  104  lU.  26  (1882). 
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EIGHTS    AND    OBLIGATIONS    OF    CORPORATION    AS    STOCKHOLDER 

I.  Intra  Vires  Holdings 

§  284.     Status  of  Corporation  holding  Stock. 

§  285.     Nature  of  "Holding  Corporations." 

§  286.     Rights  of  Foreign  Corporation  holding  Stock. 

§  287.     Incidents  of  Ownership  attach  to  Intra  Vires  Holdings. 

§  287a.  Collateral  Trust  Bonds. 

II.  Ultra  Vires  Holdings 

§  288.     What 'Incidents  of  Ownership  attach  to   Ultra  Vires  Holdings. 

§  288a.  Status  of  Parties  to  Ultra  Vires  Purchases  of  Stock. 

§  289.     Liability  for  Assessments  upon   Ultra  Vires  Holdings. 

§  290.      Ultra    Vires  Contracts  for  Purchase  of  Stock.      Who  may    question 

Validity  of  Ultra  Vires  Purchases.      Dependent  Contracts. 
§  291.     Independent  Contracts. 
§  202.     Holding  Stock  to  prevent  Competition. 
§  293.     Remedies  in  Case  of  Ultra  Vires  Stockholding. 

I.    Intra  Vires  Holdings 

§  284.  Status  of  Corporation  holding  Stock.  — The  lawful 
acquisition  by  one  corporation  of  stock  in  another  —  even  to 
the  extent  of  holding  all  its  shares  — in  no  way  affects  the 
legal  entity  of  the  two  corporations,  as  between  themselves, 
and  each  continues  its  separate  existence.^  This  is  an  appli- 
cation of  the  rule  —  necessary  in  the  relations  between  a 
corporation  and  its  stockholders,  and  between  a  corporation 
and  third  persons,  — that  a  corporation  is  an  entity  distinct 

*  In  Exchange  Bank  v.  Macon,  etc.  created  by  the  Almighty,  and  the 
Co.,  97  Ga.  5  (1895),  (25  S.  E.  Rep.  corporation  is  another  person,  created 
326),  Judge  Lumpkin  said :  "  Every  by  the  law.  It  makes  no  difference 
corporation  is  a  person  —  artificial,  it  in  principle  whether  the  sole  owner 
is  true,  but  ne\'ertheless  a  distinct  of  the  stock  of  a  corporation  is  a  man 
legal  entity.  Neither  a  portion  nor  or  another  corporation.  The  corpora- 
all  the  natural  persons  who  compose  tion  owning  such  stock  is  as  distinct 
ii  corporation,  or  who  own  its  stock  from  the  corporation  whose  stock  is 
and  control  its  affairs,  are  the  corpo-  so  owned,  as  the  man  is  from  the 
ration  itself;  and  when  a  single  in-  corporation  of  which  he  is  a  member." 
dividual  composes  a  corporation,  he  See  also  Button  v.  Hoffman,  61 
is  not  himself  the  corporation.  In  '\^'is.  20  (1884),  (20  N.  W.  Rep.  667, 
such   a  case,   the  man   is  one  person,  50  Am.  Rep.  131). 
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and  apart  from  its  stockholders.  It  is,  however,  founded 
upon  a  legal  fiction,  and  may  be  disregarded  in  the  relations 
between  a  corporation  and  the  State. 

A  corporation,  as  a  stockholder,  has  all  the  rights  of  other 
stockholders,  and  is  equally  subject  to  the  corresponding 
obligations.' 

§  285.  Nature  of  "  Holding  Corporations."  — In  a  broad  sense, 
any  corporation,  having  power  to  hold  stock  in  another  cor- 
poration, becomes,  upon  its  exercise,  a  "  holding  corporation." 
The  phrase  in  modern  corporation  law,  however,  is  applied 
specifically  to  corporations  organized,  under  statutes  conferring 
the  power,  for  the  express  purpose  of  acquiring  and  holding 
the  stock  of  other  corporations. 

The  essential  feature  of  a  holding  corporation  is  that  it 
holds  stock.  A  corporation  which  deals  in  stocks  is  not  a 
holding  corporation. 

The  holding  corporation  is  the  modem  device  for  uniting 
corporate  interests.  Consolidation  requires  the  formal  vote 
of  a  stipulated  majority  of  the  stockholders,  and  the  termina- 
tion of  the  existence  of  one  or  more  of  the  corporations.  In 
case  of  a  sale,  the  vendor's  interests  in  the  corporate  property 
are  parted  with  absolutely.  In  case  of  a  lease,  the  lessor  has 
no  other  interest  than  the  rental  and  remainder.  Express 
legislative  authority  is,  moreover,  essential  in  case  of  consoli- 
dation, sale,  or  lease.  The  holding  corporation,  on  the  other 
hand,  is  a  flexible  agency.  Its  power  depends  upon  its  charter. 
The  only  prerequisite  to  the  practical  union  of  two  or  more  cor- 
porations through  a  holding  corporation,  is  the  ownership  of 
a  bare  majority  of  the  capital  stock  of  each  company.  The  only 
formality  is  the  transfer  of  the  shares  to  the  holding  corporation. 

The  fiction  of  distinct  corporate  existence  may  lead  to  the 
conclusion  that,  although  the  control  of  several  corporations 
is  held  by  a  single  company,  the  corporations  themselves  remain 
separate  and  distinct  as  before.     But  while  this  conclusion, 

'  A  county  which  aids  in  the  build-  the  same  rights  and  duties  as  a  private 

ing  of  a  railroad  and  receives  shares  corporation  or  individual, 
in  the  company  owning  it  does  not  Hind   County   v,  Natchez,   etc.    R. 

hold  them  in  a  governmental   capa-  Co.,  85  Miss.  599  (1905),  (38  So.  Rep. 

city  but  in  the  same  way  and  with  189). 
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in  a  merely  technical  sense,  may  be  well  founded,  it  hardly 
warrants  the  corollary  —  convenient  in  some  cases  —  that 
two  corporations  controlled  by  a  single  stockholder  in  its  own 
interest,  are  in  reality  competing  companies  and  entirely 
independent. 

Holding  corporations  have  taken  the  pace  of  the  earlier 
"  trusts  "  in  the  formation  of  industrial  combinations.  They 
have  also  been  employed  to  effect  a  practical  consolidation  of 
railroad  companies.  Their  validity,  in  such  instances,  depends 
upon  considerations  of  public  policy,  comity  between  States 
and  the  applicability  of  federal  and  State  anti-trust  statutes.' 

The  advantages  of  a  holding  corporation  may  be  enumerated 
as  follows: 

1.  It  furnishes  a  readily  available  and  effective  method  of 
controlling  several  corporations  for  a  common  object.  Its 
uses  for  this  purpose  have  already  been  indicated. 

2.  It  may  be  employed  to  perpetuate  corporate  control. 
Financiers  holding  the  control  of  corporations  may  transfer 
their  shares  to  a  holding  corporation.  Death  or  disagreement 
will  not  then  affect  the  control.  In  many  cases  also  a  holding 
corporation  may  take  the  place  of  a  voting  trust  —  an  expe- 
dient always  of  doubtful  validity. 

3.  The  holding  corporation  permits  the  capitalization  of 
controlling  stock  interests.  The  control  of  a  corporation  having 
a    capital    of   twenty    million    dollars  —  as    an    illustration  — 

'  Where  a  holding  corporation  —  upon  tlie  winding  up  of  its  affairs 
the  Northern  Securities  Company  —  —  after  having  been  declared  an 
in  pursuance  of  a  plan  of  combination  illegal  combination  —  it  was  en- 
acquired  controlling  stock  interests  titled  to  distribute  its  holdings  pro 
in  two  corporations  —  the  Northern  rata  among  its  stockholders. 
Pacific  Railroad  Company  and  the  Harriman  v.  Northern  Securities 
Great  Northern  Railroad  Company  Co.,  197  U.  S.  244  (1904),  (25  Sup.  Ct. 
—  through  the  exchange  with  the  Rep.  493).  See  also  post,  §  397a: 
stockholders  of  such  corporations  of  "The  Northern  Securities  Case." 
its  own  shares  for  the  shares  of  such  Where  a  holding  corporation  pro- 
corporations,  it  was  held  that  the  cured  a  loan  in  order  to  obtain  work- 
contract  of  exchange  was,  in  legal  ing  capital  for  the  companies  con- 
effect,  one  of  purchase  and  sale,  and  trolled  it  was  held  that  it  was  entitled 
that  the  holding  corporation  became  to  charge  such  companies  their 
the  absolute  owner  of  the  shares  which  proportionate  shares  of  the  expenses 
it  acquired  free  from  any  trust  in  incurred  in  negotiating  the  loan, 
favor  of  any  of  the  stockholders  of  Dittman  v.  Distilling  Co.,  64  N.J. 
the  controlled  corporations,  and  that  Eq.  537  (1903),  (54  Atl.  Rep.  570). 
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requires  a  permanent  investment  of  more  tiian  ten  million 
dollars,  assuming  the  stock  worth  par.  If  a  holding  corporation 
is  formed,  with  a  capital  equal  to  the  investment,  the  shares 
may  be  transferred  to  it  and  forty-nine '  per  cent  of  its  stock 
sold.  The  original  controlling  stockholders,  by  retaining 
control  of  the  holding  corporation,  retain  control  of  the  original 
corporation.  Through  the  formation  of  a  series  of  holding 
corporations,  it  is  conceivable  that  the  majority  stockholders 
of  a  holding  corporation  of  a  thousand  dollars  capital  might 
hold  the  ultimate  control  of  a  corporation  of  a  million  dollars 
capital. 

§  286.  Rights  of  Foreign  Corporation  holding  Stock.  — The 
right  of  a  corporation  of  one  State  to  subscribe  for  or  acquire 
shares  of  stock  in  a  corporation  of  another  State  depends, 
primarily,  upon  the  extent  of  its  chartered  powers  and  the  laws 
of  the  State  of  its  incorporation.  If  it  is  without  the  power 
in  the  State  of  its  creation,  it  is  without  the  power  every- 
where. 

A  corporation,  having  power  to  subscribe  for  stock  in  other 
corporations,  may  exercise  the  power  in  another  State  if  the 
laws  and  policy  of  that  State  permit.'  In  the  absence  of  lan- 
guage clearly  including  corporations  in  a  grant  of  power  to 
become  incorporators,  a  foreign  corporation  could  not  par- 
ticipate in  the  formation  of  a  corporation,  but  its  disability 
would  arise  from  its  corporate,  and  not  from  its  foreign,  char- 
acter. Corporations  are  not  "  persons  "  who  are  authorized 
to  form  corporations;  ^  but,  in  absence  of  statutory  provision, 
there  is  no  distinction  between  residents  and  non-residents 
in  the  right  to  become  incorporators  or  subscribers.' 

'  Rogers  v.  Nashville,  etc.  R.  Co.,  said  company. '  "     Compare  Merz  Cap- 

91  Fed.  312  (1898)  :   "It  is  impossible  sule  Co.  v.  United  States  Capsule  Co., 

in  the  present  state  of  Tennessee  legis-  67  Fed.  414  (1895). 
lation  to  say  that  this  charter  power  ^  Factors,  etc.  Ins  Co.  v.  New  Har- 

is  either  opposed  to  any  law  or  policy  bor  Protection  Co.,  37  La.  Ann.  233 

of    that    State.     Upon    the    contrary  (1885) ;    Denny  Hotel  Co.  v.  Schram, 

.       .  the       special       charter      .   .  ex-  6  Wash.    134   (1893),    (32  Pac.    Rep. 

pressly    invites    such    ownership    by  1002,  36  Am.  St.  Rep.  130). 
providing    that    'any    State    or    any  ^  Moxie  Nerve  Food  Co.  v.  Baum- 

citizen,    corporation    or    company    of  bach,  32  Fed.  205  (1887) ;    Common- 

this   or   any  other   State   or   country  wealth  v.  Hemmingway,  131  Pa.  St. 

may  subscribe  for  and  hold  stock  in  614  (1890),  (18  Atl.  Rep.  990) ;    Cen- 

.519 


§286 


INTERCORPORATE    RELATIONS 


[part    IV 


A  corporation,  having  power  to  purchase  stock,  may  pur- 
chase the  shares  of  foreign  corporations,  unless  the  laws  or  policy 
of  the  State  of  their  creation  forbid  such  acquisition.^  In 
Rogers  v.  Nashville,  etc.  R.  Co}  Judge  Lurton,  in  speaking  of 
the  right  of  a  foreign  railroad  company  to  purchase  stock  in 
a  domestic  corporation,  said:  "  Such  a  purchase  was  not 
in  excess  of  its  chartered  power,  for  the  express  power  was 
conferred  by  an  amendment  of  its  charter.  .  .  .  Comity 
requires  that  this  charter  power  shall  be  recognized  as  valid 
if  not  opposed  to  some  law  or  policy  of  the  State  creating 
the  corporation  in  which  stock  has  been  acquired."  ^ 


tral  R.  Co.  v.  Pennsylvania  R.  Co., 
31  N.  J.  Eq.  475  (1879)  ;  Humphreys 
V.  Mooney,  5  Colo.  282  (1880). 

"  In  United  Lines  Tel.  Co.  v. 
Boston  Safe  Deposit,  etc.  Co.,  147 
U.  S.  447  (1892),  (13  Sup.  Ct.  Rep. 
396),  the  Supreme  Court  of  the 
United  States  said :  "The  general 
power  of  a  corporation  to  hold  prop- 
erty in  States  other  than  the  one 
which  incorporated  it  (in  the  absence 
of  statutory  prohibition  in  such 
States),  is  firmly  established.  The 
Bankers  Company  received  the  benefit 
of  the  August  agreement  through 
which  alone  it  acquired  control  of  the 
Rapid  Company ;  it  enjoyed  that 
control,  took  all  the  receipts  of  the 
Rapid  Company's  business,  profited 
by  the  good-will  which  that  company 
had  acquired,  and  thus  obtained  a 
benefit  from  the  August  agreement 
which  is  beyond  its  power  to  restore." 
See  also  Rogers  v.  Nashville,  etc.  R. 
Co.,  91  Fed.  299  (1898). 

Comity  between  the  States  will  not 
authorize  a  foreign  corporation  to  ex- 
ercise, in  relation  to  stock  in  a  do- 
mestic corporation,  powers  within  the 
State  which  a  domestic  corporation 
would  not  be  permitted  to  exercise 
under  the  constitution  and  policy  of 
the  State.  Clarke  v.  Central  R.,  etc. 
Co.,  50  Fed.  338  (1892),  (15  L.  R.  A. 
683).  But  compare  later  decision 
insamecaee,  62  Fed.  328(1894).     See 
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also  Coler  v,  Tacoraa  R.,  etc.  Co.,  65 
N.  J.  Eq.  347  (1902),  (54  Atl.  Rep. 
413,  103  Am.  St.  Rep.  786). 

Under  an  early  Pennsylvania 
statute  prohibiting  any  foreign  cor- 
poration from  holding  any  real  estate 
within  the  State,  "directly  in  the 
corporate  name  or  by  or  through  any 
trustee  or  other  device  whatever, " 
unless  specially  authorized  by  law, 
it  was  held  that  a  corporation  of 
another  State  could  not,  by  purchasing 
the  charter  of  a  mining  company, 
A-esting  the  title  to  certain  land  in  its 
name,  and  then  taking  the  stock  of 
the  mining  company,  become  the 
owner  of  the  land ;  and  that,  in  case 
of  acquisition  by  such  means,  the 
land  was  liable  to  escheat  in  quo 
warranto  proceedings  under  another 
statute.  Commonwealth  v.  New 
York,  etc.  R.  Co.,  114  Pa.  St.  340 
(1886),  (7  Atl.  Rep.  756). 

2  Rogers  v.  Nashville,  etc.  R.  Co., 
91  Fed.  312  (1898). 

^  The  Supreme  Court  of  New 
Jersey  has  recently  rendered  a. 
valuable  decision  with  respect  to 
the  rights  of  New  Jersey  corporations 
to  hold  shares  in  corporations  of  other 
States,  the  laws  or  policy  of  which  are 
opposed  to  corporate  stockholding. 
In  this  case  (Coler  v.  Tacoma  R.  etc. 
Co.,  65  N.  J.  Eq.  347  (1902),  (54  Atl. 
Rep.  413,  103  Am.  St.  Rep.  786))  the 
Court    said    of    the    power  of  a  New 
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When  stock  has  been  lawfully  acquired  by  a  foreign  cor- 
poration, it  has  all  the  rights  and  powers,  and  is  subject  to 
all  the  liabilities,  of  other  stockholders.  The  legislature  can 
pass  no  law  impairing  the  obhgation  of  the  contract  between 
it,  its  fellow  stockholders  and  the  corporation,  nor  can  its 
property  be  taken  without  "  due  process  of  law."  Legislation 
cannot  affect  vested  rights. 

The  rights  of  a  foreign  corporation  within  a  State  are, 
however,    only    those    which    comity    between    States    per- 


Jersey  corporation  to  hold  stock  in  a 
corporation  of  the  State  of  AVash- 
ington :  "The  courts  of  Washing- 
ton have  decided  that  one  corporation 
cannot  subscribe  for,  purchase,  hold 
or  vote  upon  the  shares  of  stock 
of  another  corporation  without  legis- 
lative sanction,  and  that  the  Legis- 
lature of  the  State  has  never  sanc- 
tioned such  acts.  This  doctrine 
rests  altogether  on  considerations 
of  public  policy.  But  it  is  said  that 
the  policy  as  declared  extends  only 
to  domestic  corporations,  and  whether 
it  should  embrace  foreign  corpora- 
tions is  a  matter  to  be  decided  by 
the  courts  of  that  State  alone.  I 
do  not  understand  that  the  policy 
is  so  restricted.  One  of  its  objects 
is  to  prevent  one  corporation  from 
interfering  with  the  control  of  an- 
other. This  was  the  purpose  to  be 
subserved  by  the  decision  just  cited 
(Parsons  v.  Tacoma  Smelting,  etc. 
Co.,  25  Wash.  508  (1901),  (65  Pac. 
Rep.  765)),  where,  although  the  title 
of  the  stockholding  company  was  not 
assailed,  its  right  to  vote  upon  the 
stock  was  denied.  It  is  true  that 
the  stockholding  company  was  a 
domestic  corporation,  but  the  denial 
of  its  right  to  vote  could  not  be  based 
on  that  circumstance.  The  doctrine 
that  it  was  impolitic  to  allow  a  cor- 
poration whose  chartered  powers 
were  subject  to  modification  at  the 
will  of  the  State  to  exercise  control 
over  a  domestic  corporation,  would 
seem  necessarily  to  imply  that  it  was 


deemed  equally  impolitic  to  permit 
such  control  by  a  corporation  whose 
chartered  powers  were  generally 
independent  of  the  State.  The  ap- 
plication of  the  restriction  to  a 
foreign  corporation  is  a  mere  interpre- 
tation, not  an  extension  of  the  doc- 
trine. But  if  it  be  an  extension,  the 
extension  is  made  by  the  Constitu- 
tion of  Washington,  which  provides 
(article  12,  §  7)  that  'no  corporation 
organized  outside  the  limits  of  this 
State  shall  be  allowed  to  transact 
business  within  the  State  on  more 
fa\'orable  conditions  than  are  pre- 
scribed by  law  to  similar  corporations 
organized  under  the  laws  of  this 
State,'  The  decisions  already  cited 
are  clearly  to  this  effect :  that,  if  a, 
Washington  corporation  owned  prop- 
erty immovably  fixed  in  that  State, 
it  could  not  lawfully  bargain  to  ex- 
change that  property  for  stock  in 
another  Washington  corporation,  and 
after  completion  of  the  exchange 
exercise  in  the  other  corporation  all 
the  rights  and  pri\Tileges  of  a  private 
stockholder.  If  this  New  Jersey 
corporation  can  lawfully  do  what 
is  thus  prohibited  to  a.  Washington 
corporation,  then  the  foreign  cor- 
poration is  allowed  to  transact  busi- 
ness in  Washington  on  conditions 
more  favorable  than  those  prescribed 
for  its  domestic  corporations.  The 
Constitution  forbids  this.  On  these 
grounds  we  think  that  the  carrying 
out  of  the  arrangement  should  be 
enjoined." 
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mits.'  The  right  to  issue  stock  is  in  itself  a  franchise.  "  The 
power  to  create  corporate  capital  stock  is  a  legislative  function."^ 
The  legislature  in  granting  the  power  may  attach  such  condi- 
tions to  its  exercise,  and  to  the  transfer  of  shares,  as  it  may 
deem  expedient.^  It  may  enact  statutes,  having  a  prospective 
application,  forbidding  foreign  corporations  becoming,  directly 
or  indirectly,  stockholders  in  domestic  companies.  It  seems, 
moreover,  upon  principle,  that  while  the  legislature  cannot 
destroy  vested  rights  it  may,  under  an  unconditional  reserva- 
tion of  power  to  repeal  charters,  repeal  the  charter  of  a  domestic 
corporation  on  the  ground  that  its  stock  is  held  by  a  foreign 
corporation  and  that  it  is  controlled  in  a  manner  or  for  objects 
contrary  to  the  policy  of  the  State.*  In  such  a  case,  the  right 
of  the  corporation,  as  stockholder,  to  its  share  of  the  assets 
would  be  preserved.'^ 

The  holding  by  foreign  corporations  of  the  stock  of  domestic 
companies,  for  the  purpose  of  destroying  competition,  is  inimical 


'  In  view  of  the  fact  that  New 
Jersey  issues  most  of  the  charters 
to  corporations  for  the  transaction  of 
business  in  otiier  States,  an  early 
decision  as  to  the  status  of  corpora- 
tions of  other  States  in  New  Jersey 
is  interesting.  In  Hill  v.  Beach, 
12  N.  J.  Eq.  31  (1858),  it  was  said 
of  a  New  York  corporation:  "[It] 
cannot  be  recognized  by  any  court 
in  Xew  Jersey  as  a  legally  constituted 
corporation  nor  be  dealt  with  as  such. 
If  it  can  be,  what  need  is  there  of 
any  general  or  special  law  in  our 
State  ?  Individuals  desirous  of  carry- 
ing on  any  manufacturing  business, 
may  go  into  the  city  of  New  York, 
organize  under  the  general  laws  of 
that  State,  erect  all  their  manu- 
facturing establishments  here,  and, 
under  their  assumed  name,  transact 
their  business,  not  only  free  from  all 
personal  responsibility,  but  under 
cover  of  a  corporation  not  amenable 
to  our  laws." 

2  Cooke  V.  Marshall,  191  Pa.  St. 
320  (1899),  (43  Atl.  Rep.  314),  on 
rehearing,    196    Pa.    St.    200    (1900), 
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(46  Atl.  Rep.  447).  See  also  Railway 
Co.  V.  Allerton,  18  WaU.  (U.  S.)  233 
(1873). 

3  In  Commonwealth  v.  Standard 
Oil  Co.,  101  Pa.  St.  119  (1882),  an 
Ohio  corporation  owned  shares  of 
stock  in  Pennsylvania  corporations, 
but  never  received  any  special  au- 
thority to  transact  business  in  Penn- 
sylvania. It  was  held  that  the  owner- 
ship of  shares  in  Pennsylvania  cor- 
porations did  not  constitute  "doing 
of  business"  in  the  commonwealth, 
so  as  to  subject  the  corporation  to 
taxation  under  an  act  requiring  for- 
eign corporations  "doing  business  in 
this  commonwealth"  to  pay  a  tax 
upon  their  capital  stock. 

*  For  consideration  of  general 
principle  see  Spring  Valley  Water 
Works  V.  Schlottler,  110  U.  S.  347 
(1884),  (4  Sup.  Ct.  Rep.  48)  ;  Green- 
wood V.  Freight  Co.,  105  U.  S.  13 
(1881)  ;  Sinking  Fund  Cases,  99  U.  S. 
700  (1878) ;  Sluelds  v.  Ohio,  95  U.  S. 
319  (1877). 

*  Greenwood  v.  Freight  Co.,  105 
U.  S.  19  (1881). 
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to  public  policy  and,  consequently,  void.  But,  in  such  a  case, 
the  unlawful  purpose  is  the  essential  objection  rather  than  the 
foreign  domicile  of  the  corporation,  however  much  the  latter 
fact,  in  the  opinion  of  the  court,  may  tend  to  aggravate  the 
evil.' 

These  general  principles,  applicable  to  all  foreign  corpora- 
tions holding  stock  in  domestic  companies,  apply  with  equal 
force  to  foreign  holding  corporations,  distinctively  speaking. 
Holding  corporations  may  acquire  shares  in  corporations  of 
other  States  unless  the  laws  or  policy  of  those  States  forbid. 
They  cannot  be  used  as  a  cover  for  evading  those  laws,  or  for 
the  accomplishment  of  purposes  contrary  to  public  policy.^ 

287.  Incidents  of  Ownership  attach  to  Intra  Vires  Holdings. 
—  A  corporation,  acting  within  the  scope  of  its  powers  in 
acquiring  the  shares  of  other  corporations,  is  entitled  to  all 
the  privileges,  and  is  subject  to  all  the  obligations,  of  a  natural 
person  as  owner. 

The  right  to  vote  is  an  incident  to  the  ownership  of  stock, 
and  whenever  a  corporation  has  power  —  express  or  implied 


'  In  Marble  Co.  v.  Harvey,  92  Tenn. 
119  (1892),  (20  S.  W.  Rep.  427,  36 
Am.  St.  Rep.  71,  18  L.  R.  A.  252), 
Judge  Lurtou  said:  "The  purpose 
and  intent  in  granting  a  charter  is, 
that  the  corporation  shall  carry  on 
its  business  through  its  own  agents, 
and  not  through  the  agency  of  another 
corporation.  The  pubUe  policy  of 
this  State  will  not  permit  the  con- 
trol of  one  corporation  by  another. 
Especially  is  this  true  where  a  foreign 
corporation  thus  undertakes  to  con- 
trol and  swallow  up  a  domestic  com- 
pany. Such  control  of  one  corpora- 
tion by  another  in  a  like  business  is 
unlawful,  as  tending  to  monopoly. 
The  result  is,  that  this  purchase  of 
shares  for  the  express  object  of  con- 
trolUng  and  managing  another  cor- 
poration was  uUra  vires,  and,  there- 
fore, unlawful  and  void." 

A  foreign  corporation  coming  into 
a  State  is  subject  to  the  laws  govern- 
ing domestic  corporations  and  can 
exercise  no  greater  power  to  purchase 


the  control  of  other  corporations  than 
is  conferred  upon  domestic  corpora- 
tions. And  this  is  especially  true 
where  the  purchase  is  made  for  the 
purpose  of  stifling  competition. 

Dunbar  v,  American  Telephone, 
etc.  Co.,  224  111.  25  (1906),  (79  N.  E. 
Rep.  423). 

2  In  Empire  Mills  v,  Alston  Gro- 
cery Co.  (Tex.  App.  1891),  15  S.  W. 
Rep.  506,  the  Court  said:  "No  rule 
of  comity  will  allow  one  State  to 
charter  corporations  to  operate  in 
another  State,  unless  there  is  a  willing- 
ness on  the  part  of  the  foreign  State 
that  it  should  do  so.  To  hold  other- 
wise would  be  to  say  that  the  right 
of  one  State,  aided  by  comity,  is 
superior  to  the  sovereign  will  of  the 
other.  This  involves  the  surrender 
of  sovereignty  to  a  rule  of  comity 
and  to  a  matter  of  international 
etiquette,  which  no  independent 
nationality  should  for  ■*  moment 
think  of  doing." 
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—  to  take  title  to  shares  of  stock,  it  has  the  right,  so  long  as 
it  retains  them,  to  exercise  the  voting  power,  — through  an 
authorized  agent, — upon  which  their  value  may  depend.' 
All  dividends  declared  upon  the  shares  it  holds  belong  to  it, 
and  it  is  entitled  to  have  the  stock  transferred  to  its  name  upon 
the  books  of  the  corporation  in  which  it  is  held.^ 

A  corporation  is  liable  for  calls  upon  its  authorized  sub- 
scription contracts;   and,  as  a  stockholder,  is  subject  to  all  the 


'  Rogers  v.  Xash\ille,  etc.  R.  Co., 
91  Fed.  312  (1898) ;  Mattliews  v.  Mur- 
chison,  17  Fed.  760  (1883) ;  Davis  v. 
United  States  Electric  Power,  etc. 
Co.,  77  Md.  35  (1893),  (25  Atl.  Rep. 
982) ;  Marliet  St.  R.  Co.  v.  Hellman, 
109  Cal.  571  (1895),  (42  Pac.  Rep. 
225);  State  v.  Rohlffs  (N.  J.  1890), 
19  Atl.  Rep.  1099;  Oelberman  v. 
New  York,  etc.  R.  Co.,  77  Hun  (N. 
v.),  332  (1894),  (29  N.  Y.  Supp.  545). 
See  also  MacGinnis  v.  Boston,  etc. 
Mining  Co.,  29  Mont  428  (1904), 
(75  Pac.  Rep.  89).  That  a  municipal 
corporation,  holding  stock,  may  vote 
upon  it  as  any  otlier  stockholder, 
see  Hancock  v.  Louisville,  etc.  R.  Co., 
145  U.  S.  409  (1892),  (12  Sup.  Ct. 
Rep.  969). 

A  corporation  holding  stock  in 
another  corporation  has  the  right  — 
it  is  held  —  to  vote  such  stock  in 
favor  of  the  dissolution  of  the  cor- 
poration notwithstanding  it  thereby 
obtains  the  termination  of  a  contract 
favorable  to  such  corporation  but 
burdensome  to  itself. 

WindmuUer  v.  Standard  Distilling, 
etc.  Co.,  114  Fed  491  (1902),  115  Fed. 
748  (1902).  (These  two  cas.s  are 
between  tlie  same  parties  but  in 
different  courts.) 

A  corporation  owning  stock  in 
another  corporation  is  an  indispen- 
sable party  to  a  suit  to  enjoin  the 
voting  of  such  stock  at  a  stockholders' 
meeting. 

Taylor  v.  Southern  Pac.  Co., 
122  Fed.  147  (1903). 

In  State  v.  Newman,  51  La.  Ann. 
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833  (1899),  (25  So.  Rep.  408,  72  Am. 
St.  Rep.  476),  it  was  held  that,  even 
if  a,  corporation  had  implied  power 
to  acquire  and  hold  stock  in  another 
corporation,  its  right  was  that  of 
"imperfect  ownership"  — including 
the  right  to  enjoy  and  dispose  of  the 
shares,  but  not  the  right  to  vote 
them. 

The  phrase  "imperfect  ownership" 
aptly  describes  the  rights  of  a  cor- 
poration in  respect  of  its  ultra  vires 
holdings,  but  when  a  corporation  has 
power  —  express  or  implied  —  to  hold 
stock,  it  necessarily  must  have  the 
right  to  exercise  the  privilege  which 
may  give  the  stock  its  greatest  value. 

For  case  where  right  of  corporation 
to  hold  stock  was  not  questioned  but 
its  right  to  vote  it  was  denied,  see 
Parsons  v.  Tacoma  Smelting,  etc. 
Co.  25.  Wash.  508  (1901),  {65  Pac. 
Rep.  765). 

AVhere  ti  corporation  having  au- 
thority to  acquire  stocks  purchased 
shares  of  another  corporation  and, 
as  a  part  of  the  consideration, 
guaranteed  certain  dividends  upon 
the  outstanding  stock  of  the  latter 
company,  it  was  held  that  its  action 
was  not  ultra  vires  as  constituting 
a  guaranty  of  di\ddends  whether 
earned  or  not,  but  would  be  enforced 
as  an  agreement  to  make  stated  pay- 
ments at  stated  periods  on  account 
of  the  purchase  price. 

WindmuUer  v.  Standard  Distilling, 
etc.  Co.,  94  N.  Y.  Supp.    52    (1905). 

2  Royal  Bank  of  India's  Case,  L.  R. 
4  Ch.  App.  252  (1869). 
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obligations  of  other  stockholders,  and  is  bound  to  pay  all 
assessments  lawfully  made  against  its  intra  vires  holdings  of 
shares.'  Its  hability  as  a  stockholder,  for  assessments  for  the 
benefit  of  creditors,  is  not  affected  by  the  fact  that  while  it 
appears  upon  the  stock  books  as  owner  it  is,  in  reality,  only  a 
pledgee.^  Nor  will  a  merely  colorable  transfer  relieve  it  from 
responsibiUty,' 

§  287a.  Collateral  Trust  Bonds.  — A  corporation  owning 
shares  in  other  corporations  has,  manifestly,  power  to  pledge 
them  as  security  for  its  loans.  In  borrowing  money  upon  such 
stock  as  collateral  it  will,  in  ordinary  transactions,  follow  the 
same  course  as  an  individual. 

But  a  corporation,  having  invested  large  sums  of  money  in 
the  purchase  of  interests  in  other  corporations,  is  ordinarily 
desirous  of  using  the  stock  purchased  as  security  for  bond  issues. 
Such  transactions  cannot  be  carried  out  according  to  the 
ordinary  course  of  business.  The  stock  cannot  be  pledged  to 
the  individual  bondholder.  The  funds  cannot  be  obtained 
cotemporaneously  with  the  deposit  of  the  collateral.     A  trustee 


'  National  Bank  v.  Case,  99  U.  S. 
628  (1878);  Calumet  Paper  Co.  v. 
Stotts  Invest.  Co.,  96  Iowa,  147 
(1895),  (64  N.  W.  Rep.  782,  59  Am. 
St.  Rep.  362) ;  Smith  v.  Newark,  etc. 
R.  Co.,  8  Ohio  Cir.  Ct.  Rep.  583 
(1894) ;  Royal  Bank  of  India's  Case, 
L.  R.  4  Ch.  App.  252  (1869). 

2  National  Bank  v.  Case,  99  U.  S. 
631  (1878);  "  It  is  thoroughly  estab- 
lished that  one  to  whom  stock  has 
been  transferred  in  pledge,  or  as  collat- 
eral security  for  money  loaned,  and 
who  appears  on  the  books  of  the  corpo- 
ration as  the  owner  of  the  stock,  is 
liable  as  a  stockholder  for  the  benefit 
of  creditors."  See  also  Pauly  v.  State 
Loan,  etc.  Co.,  165  U.  S.  606  (1897). 
(17  Sup.  Ct.  Rep.  465);  Pullman  v. 
Upton,  96  U.  S.  328  (1877);  National 
Foundry,  etc.  Works  v.  Oconto  Water 
Co.,  68  Fed.  1006  (1895) ;  Ball  Electric 
Light  Co.  V.  Child,  68  Conn.  522  (1897), 
(37  Atl.  Rep.  391);  Calumet  Paper  Co. 
V.   Stotts  Invest.    Co.,   96  Iowa,    147 


(1895),  (64  N.  W.  Rep.  782,  59  Am. 
St.  Rep,  362) ;  Royal  Bank  of  India's 
Case,  L.  R.  4  Ch.  App.  252  (1869). 

A  pledgee  is  not,  however,  person- 
ally liable  as  a  stockholder  when  the 
stocks  stands  in  his  name  "as  pledgee," 
or  where  he  is  registered  as  holding  it 
as  collateral.  Pauly  v.  State  Loan,  etc. 
Co.,  165  U.  S.  606  (1897),  (17  Sup.  Ct. 
Rep.  465) ;  Beal  v.  Essex  Savings 
Bank,  67  Fed.  816  (1895). 

3  National  Bank  v.  Case  99  U.  S. 
628  (1878) ;  Bowden  v.  Johnson,  107. 
U.  S.  251  (1882),  (2  Sup.  Ct.  Rep. 
246). 

But  the  pledgee,  for  the  avowed 
purpose  of  avoiding  individual  lia- 
bility, may  take  the  security,  in  the 
first  place,  in  the  name  of  an  irre- 
sponsible trustee.  Anderson  v.  Phil- 
adelphia Warehouse  Co.,  Ill  U.  S. 
479  (1883),  (4  Sup.  Ct.  Rep.  525); 
also  Pauly  v.  State  Loan,  etc.  Co., 
165  U.  S.  606  (1897),  (17  Sup.  Ct. 
Rep.  465). 

525 


§  287a 


INTERCORPORATE    RELATIONS 


[part    IV 


must  act  in  behalf  of  all  the  bondholders.  The  securities  must 
be  pledged  before  the  bonds  are  certified  to,  and  this  must 
precede  their  issue  and  sale. 

The  method  generally  adopted,  therefore,  in  case  of  such 
an  issue  of  bonds  is  to  execute  a  deed  of  trust  conveying 
to  a  trustee  —  usually  a  trust  company  —  the  shares  of  stock 
to  be  held  by  it  in  trust  for  the  benefit  of  the  holders  of  the 
bonds,  and  prescribing  the  conditions  under  which  the  col- 
lateral is  to  be  held,  the  procedure  in  case  of  default  of  payment 
and,  generally,  the  rights  and  obligations  of  the  pledgor  cor- 
poration, the  trustee  and  the  bondholders.  Upon  the  execution 
of  the  deed  of  trust  the  certificates  for  the  stock  pledged  as 
collateral  are  delivered  to  the  trustee,  which  may  transfer  them 
to  its  own  name.  The  deed  of  trust  may  or  may  not  contain 
an  after-acquired  property  clause.^ 


^  The  following  extract  from  the 
opinion  of  Judge  Lacorabe  in  Park 
V.  New  York,  etc.  R.  Co.,  64  Fed.  192 
(1894),  in  addition  to  the  particular 
point  decided,  illustrates  the  nature 
and  security  of  collateral  trust  bonds 
—  the  bonds  in  question  being  a  com- 
paratively early  issue  of  bonds  of 
that  character  : 

''The  Collateral  Trust  Bonds.  In 
1882  the  defendant  railroad,  being 
the  owner  of  stocks  and  bonds  of 
various  corporations,  pledged  them 
to  the  United  States  Trust  Company 
as  security  for  a  series  of  bonds  issued 
by  defendant.  The  various  stocks 
and  bonds  thus  pledged  were  spe- 
cifically enumerated  in  the  indenture 
of  mortgage,  and  they  were  delivered 
to  the  United  States  Trust  Company, 
the  railroad  reserving  the  power  of 
voting  on  such  stocks  and  bonds,  so 
as  not  to  lose  its  control  of  the  sub- 
sidiary corporations.  In  case  of  six 
months'  default  in  pajTnent  of  in- 
terest on  the  collateral  trust  bonds, 
the  XTnited  States  Trust  Company 
was  authorized  to  sell  the  pledged 
securities  ut  public  auction  upon  three 
months'  notice.  The  amount  of 
collateral  trust  bonds  outstanding  is 
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$3,344,000.  The  par  value  of  the 
stocks  and  bonds  pledged  for  their 
payment  is  about  $8,000,000,  and 
their  actual  value  not  less  than  three 
times  the  amount  of  collateral  trust 
bonds  outstanding.  The  pledged 
stocks  and  bonds  are  paying  interest, 
annually,  in  excess  of  J.he  interest 
due  on  the  trust  bonds  by  over 
$50,000.  It  appears,  moreover,  that 
in  some  instances  such  pledged  stocks 
secure  to  their  owner  the  control  of 
property  which  is,  and  has  been  for 
many  years,  an  integral  part  of  the 
Erie  Railroad  system.  The  anthra- 
cite coal  lands  and  the  bituminous 
coal  lands  are  o^vned  by  corporations, 
the  entire  capital  stock  of  which  is 
included  among  the  securities  thus 
pledged.  It  is  plain  that  if,  upon 
default  in  the  payment  of  the  interest 
falling  due  on  the  collateral  trust 
bonds,  the  trustee  should,  as  the 
mortgage  p^o^^des,  declare  the  whole 
principal  due,  and  sell  the  pledged 
securities  in  the  open  market  to  the 
highest  bidder,  the  value  of  the  prop- 
erty which  was  placed  in  the  hands 
of  these  receivers  to  be  conserved  for 
the  benefit  of  all  the  creditors  would 
be     m,ost     seriously     impaired.     Cer- 
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Bonds  of  this  character  are  denominated  collateral  trust 
bonds  and  the  deed  of  trust  a  collateral  trust  mortgage,  and 
their  use  has  developed  with  the  development  of  corporate 
stockholding.  But  the  development  has  been  so  recent  that 
the  decided  cases  illustrate  comparatively  few  of  the  legal 
questions  which  may  be  expected  to' arise  in  connection  with 
such  bonds  and  mortgages. 

Where,  according  to  the  provisions  of  the  deed  of  trust, 
the  pledgor  corporation  reserves  to  itself  all  the  rights,  powers 
and  privileges  appertaining  to  the  ownership  of  the  shares 
pledged,  including  the  right  to  vote  them,  it  may  require  from 
the  trustee  a  proxy  for  voting  the  stock  if  transferred  to  its  name. 
And  it  may  even  require  such  a  proxy  to  vote  for  the  merger 
of  the  corporation  in  which  the  stock  is  held  with  another  cor- 
poration, although  its  effect  will  be  to  compel  the  trustee  to 
receive  back,  in  place  of  the  stock  originally  pledged,  shares 
in  the  consolidated  company.' 

\yhere  a  deed  of  trust  provides  that  the  voting  power  of  the 
shares  pledged  shall,  after  default,  be  exercised  by  the  trustee 
—  the  pledgor  corporation  having  such  right  until  such  time  — 
the  trustee  is  not  bound  to  vote  according  to  the  wishes  of  a 
majority  of  the  bondholders  but  should  exercise  its  judgment 
and  discretion  for  the  benefit  of  all  the  bondholders.^ 

A  trustee  of  a  collateral  trust  mortgage  containing  an  after- 
acquired  property  clause  is  chargeable  with  notice  of  the  lien 
attaching  to  such  property  when  acquired,  and  such  lien  is  su- 
perior to  the  lien  of  a  subsequent  pledge  thereof  to  the  trustee 
in  its  individual  capacity.  Thus,  where  a  street  railway  cor- 
poration executed  a  deed  of  trust  containing  such  a  clause  and 
the  trustee  certified  to  certain  bonds  to  be  used  for  purchasing 
the  assets  of  a  connecting  road  which,  after  their  purchase, 
were  transferred  to  a  new  corporation,  all  the  stock  of  which 
was  owned  by  the  pledgor  corporation  which  likewise  had 
possession  of  the  stock  certificates,  it  was  held  that  such  stock 
in  equity  was  subject  to  the  deed  of  trust  and  that  the  trustee 

tainly  such  a  catastrophe  should  not  sylvania  etc.  Co.   205  Pa.  219.  (1903), 

be  allowed  to  overtake  the  property  (54  Atl.  Rep.  783). 
while  in  the  hands  of  the  court."  ^  Toler  v.  East  Tennessee,  etc.   R. 

'  Pennsylvania    R.    Co.    v.    Penn-  Co.,  67  Fed.  168  (1894). 
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did  not  secure  a  superior  lien  thereon  by  accepting  a  subse- 
quent pledge  thereof  to  secure  a  loan  made  by  it  individually 
to  the  pledgor  corporation.^ 

Where  a  trustee  received  under  a  deed  of  trust  certain  shares 
of  stock  and  subsequently  agreed  with  the  pledgor  corporation 
that,  upon  the  execution  of  certain  mortgages,  it  would  surrender 
the  pledged  stock,  but  although  the  mortgages  were  executed 
failed  to  transfer  back  the  stock,  it  was  held  that  the  security 
of  the  deed  of  trust  upon  such  stock  was  unimpaired.^ 

The  acceptance  by  a  trustee  of  a  deed  of  trust  covering  shares 
of  stock  in  no  way  prevents  it  from  acting  as  trustee  of  a  mort- 
gage of  the  corporation  in  which  such  stock  is  held,  notwith- 
standing that  the  foreclosure  of  the  mortgage  may  render  the 
stock  valueless.' 

A  holder  of  bonds  secured  by  a  collateral  trust  mortgage 
cannot  maintain  a  bill  in  equity  for  the  removal  of  the  trustee 
upon  the  ground  of  the  failure  of  the  directors  of  the  corpora- 
tions in  which  the  pledged  stock  is  held  to  perform  the  cove- 
nants contained  in  the  deed  of  trust,  in  the  absence  of  aver- 
ments of  knowledge  of  such  failure  on  the  part  of  the  trustee 
and  of  a  request  for  action  by  it.  Moreover,  such  a  suit  cannot 
be  maintained  without  sufficient  reason  being  shown  for  dis- 

'  Guaranty  Trust   Co.   v.   Atlantic  both  companies  were  the  same.     The 

Coast    Electric    Co.,     138    Fed.    517  former    company    executed    a    mort- 

(1905).  gage  upon  all  its  property  including 

That  a  mortgage  containing  an  the  stock  in  the  latter  company  to  a 
after-acquired  property  clause  covers  trust  company  as  trustee  to  secure 
stock  in  another  corporation  sub-  an  issue  of  bonds.  Subsequently 
sequently  purchased  by  the  mort-  the  second  company  executed  a  mort- 
gagor, see  Williamson  v.  New  Jersey  gage  upon  its  property  to  the  same 
Southern  R.  Co.,  26  N.  J.  Eq.  398  trustee  to  secure  a  bond  issue  —  the 
(1875).  bonds  being  turned  over  to  the  first 

See  also  Central  Trust  Co.  v.  Knee-  company  which  used  them  to  secure 

land,  138  U.  S.  414  (1890).  an  indebtedness  of  its  own.     The  first 

^  Blake   v.    Domestic   Mfg.   Co.,  38  company   defaulted   in   its    mortgage 

Atl.  Rep.  242  (N.  J.  Ch.  1897).  and  the  property  and  stock  were  sold 

^  Gasquet    v.    Fidelity  Trust,   etc.  for  le^s  than  the  amount  of  the  bonds. 

Co.,  75  Fed.  343  (1896).  Some   of   the   bondholders   alleged    a 

In  this  ca.se  a  street  railway  com-  breach  of  trust  upon  the  part  of  the 

pany  owned  nearly  all  the  stock  of  trustee    in    accepting    the    mortgage 

another  street  railway  company  opcr-  from    the    second    company    but    the 

ating  in  the  same  city,  which  company  court    held    that    the    action    of    the 

was  also  indebted  to  the  former  com-  trustee  was  entirely  proper, 
pany.     The  officers  and  directors  of 
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regarding  the  provisions  of  the  deed  of  trust  regarding  the 
removal  of  a  trustee  and  the  appointment  of  another.' 

A  trustee  of  a  collateral  trust  mortgage  is  a  proper  party 
to  a  suit  to  wind  up  the  pledgor  corporation  as  insolvent  and 
may  intei-vene  in  such  a  suit  for  the  protection  of  its  trust 
when  it  has  been  ordered  to  turn  over  the  securities  pledged 
in  the  deed  of  trust  to  a  receiver  of  the  pledgor  corporation. 
And  its  right  to  take  such  step  is  not  affected  by  the  fact  that 
there  has  been  no  default  upon  the  bonds  secured  by  the  trust 
deed.^ 

Where  a  collateral  trust  mortgage  provides  that  after  default 
in  an  interest  payment  the  trustee  may,  and  upon  the  request 
of  the  holders  of  a  majority  of  the  bonds  shall,  declare  the  prin- 
cipal due  and  payable,  and  may,  and  upon  like  request  shall, 
proceed  to  sell  the  pledged  stock  at  public  auction  but  that 
the  bondholders  may  revoke  their  requests  in  which  case  the 
trustee  shall  not  make  such  sale,  it  is  held  that  the  provisions 
apply  only  to  the  exercise  of  the  power  of  summary  sale  con- 
tained in  the  collateral  trust  mortgage,  and  that  a  suit  to  fore- 
close such  mortgage  for  default  in  interest  may  be  maintained 
in  opposition  to  the  majority  of  the  bondholders.' 

II.      Ultra  Vires  Holdings 

§  288.  What  Incidents  of  Ownership  attach  to  Ultra  Vires 
Holdings.  —  When  a  corporation,  without  authority,  pur- 
chases the  shares  of  another  corporation,  the  law  recognizes 
a  limited  right  of  ownership  therein.     Otherwise,  the  purchase 

'  Dillaway    v.    Boston    Gas    Light  and     that     the     complainants     were 

Co.,  174  Mass.  80    (1899),    (  54   N.  E.  bringing  the  suit  in  the  interests  of 

Rep.  359).  a  rival  railroad  company  which  de- 

2  Miles  V,  New  South  Building,  etc.  sired   to    purchase   the   stock   at   the 

Ass'n,  99  Fed.  4  (1900).  depressed  price,  presented  no  defence 

^  Toler  V.   East  Tennessee,  etc.  R.  to  the  foreclosure. 
Co.,  67  Fed.  169  (1894).  For     consideration     of     collateral 

In  this  case  it  was  also  held  that  trust  bonds  issued  by  a  holding  cor- 

the  answer  of  a  majority  of  the  bond-  poration    to    obtain    working    capital 

holders   on  the  foreclosure  suit  that  for  the  corporations  in  which  it  held 

the  value  of  the  pledged  stock  was  controlling   interests,    and   the   rights 

abnormally     depressed ;      that     there  and   obligations    of   the    several    cor- 

was  good  ground   for   anticipating  a  porations    see    Dittman    v.    Distilling 

considerable  enhancement  in  its  value,  Co.  (N.  J.  Ch.  1903),  54  Atl.  Rep.  570. 
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would  involve  a  forfeiture  of  the  consideration  paid  for  the 
stock.  A  corporation  is  entitled  to  receive  the  dividends  de- 
clared upon  its  ultra  vires  holdings,  and  has  a  right  to  sell  and 
dispose  of  such  shares.' 

Such  a  corporation,  however,  is  not  entitled  to  participate 
in  the  control  and  management  of  the  corporation  in  which 
it  so  acquires  stock.  It  is  not  entitled  to  vote,  and  other  stock- 
holders may  enjoin  it  from  voting  should  it  attempt  to  do  so.^ 

It  has  also  been  held  that  a  corporation  acquiring,  without 
authority,  stock  in  another  corporation  cannot  compel  the 
latter  corporation  to  transfer  the  shares  upon  the  stock  books 
so  as  to  give  it  the  status  and  privileges  of  a  stockholder  of 
record.^ 

§  2SSa.  Status  of  Parties  to  Ultra  Vires  Purchases  of  Stock. 
—  It  has  been  said  in  opinions  of  the  highest  authority  that  a 
transfer  of  stock  to  a  corporation  which  it  has  no  power  to  take 
is  an  absolute  nullity  and  wholly  void.  Upon  this  ground,  it 
is  held  that  such  a  transfer  affects  in  no  waj'  the  status  of  the 
transferrer  of  the  stock,  and  that  he  remains  subject  to  all 
liabilities  attaching  to  stockholders  after  the  transfer  as  before.^ 

^  Milbank   v.    New   York,    etc.    R.  other  railroad  company  having  voting 

Co.,  64  How.  Pr.  20  (1882)  ;    State  v.  power,  cannot  vote  them. 
Newman,    51    La.    .A.nn.    833    (1899),  ^  Frankhn     Bank    v.     Commercial 

(25  So.    Rep.   408,   72   Am.   St.   Rep.  Bank,  36  Ohio  St.  350  (1881),  (38  Am. 

476).  Rep.    594).     While    this    decision    is 

AVhere    one    corporation    acquires  undoubtedly  correct  upon  tlie   point 

stock  in  another   company,   and   the  stated,  it  is  manifestly  erroneous  in 

contract  is  fully  executed,  the  latter  the  dictum  that  the  taking  of  shares 

cannot  set  up  tlie  defence  of  ultra  vires  by  way  of  pledge  is  ultra  vires.     See 

to  an  action  for  the  reco\-ery  of  di\-i-  nntc,    §    278:     ^'Incidental   Power   to 

dends.     Bigbee,    etc.   Packet    Co.    v,  take  Stock  as  Ciilloicral." 
Moore,   121  Ala.   379  (1898),   (25  So.  "  In  .\nglo-American  Land,  etc.  Co. 

Rep.  602).  V.  Lombard,  132  Fed.  738  (1904),  the 

^  Milbank  v.  New  York,  etc.  R.  Co.,  Court  said  :  "  Defendants'  transfer  of 
64  How.  Pr.  20  (1882) ;  State  v.  New-  their  stock  in  the  Kansas  Company 
man,  51  La.  Ann.  833  (1899),  (25  So.  was  a  nullity.  Nothing  done  in  pur- 
Rep.  408,  72  Am.  St  Rep.  476).  See  suance  of  the  transfer,  no  acquies- 
also  Parsons  v.  Tacoma  Smelting,  etc.  ccncc  therein,  and  no  receipt  of  bene- 
Co.,  25  Wash.  508  (1901),  (65  Pac.  fits  therefrom,  could  infuse  validity 
Rep.    765).  into  that  act,  or  prevent  the  success- 

In  State  v.  McDaniel,  22  Ohio  St.  ful     assertion     of     its    nuUity.     The 

354    (1872),  there  is  a  dictum  to  the  claimed  estoppel  is  not  tenable.     The 

effect  that  a  railroad  company  acquir-  liability  for  the  corporate  debts,  with 

ing,   without   authority,   bonds  of  an-  which    the    holders    of    the    Kansas 
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Aod  upon  the  same  ground,  as  we  shall  see,  it  is  held  that  the 
transferee  corporation  is  not  liable  for  assessments  upon  its 
ultra  vires  holdings. 

But  is  it  believed  that  these  opinions  go  too  far  —  that  the 
same  conclusions  may  be  reached  upon  narrower  grounds. 
The  ultra  vires  acquisition  of  stock  by  a  corporation  is  not  a 
nullity.  As  already  shown,  the  law  recognizes  a  limited  right 
of  ownership  in  such  stock  on  the  part  of  the  corporation.  The 
corporation  may  sell  the  stock  and  pass  good  title  to  the  pur- 
chaser. The  ultra  vires  act  in  making  the  purchase  does  not 
affect  the  legality  of  the  sale.  None  of  these  results  could  follow 
if  the  acquisition  by  the  corporation  were  wholly  void.  The 
corporation  could  take  nothing  by  that  which  was  a  nullity. 

The  correct  rule  would  seem  to  be  that  an  ultra  vires  purchase 
of  stock  is  a  nullity  only  in  so  far  as  relates  to  the  status  of  the 
parties  to  the  transaction  as  stockholders  of  the  corporation 
in  which  the  stock  is  held.  The  stockholders  of  a  corporation 
—  entitled  to  the  privileges  and  subject  to  the  obligations  at- 
taching to  stockholders  —  can  only  be  persons  or  corporations 
capable  of  holding  the  stock.  When  a  corporation,  acting 
beyond  its  powers,  takes  stock  it  acquires  a  limited  ownership 
therein  but  does  not  become  a  stockholder  and  is  not  subject 
to  a  stockholder's  liabilities.  The  vendor,  on  the  other  hand, 
although  he  has  parted  with  the  practical  ownership  of  the 
stock  continues  liable  as  stockholder  because  no  one  compe- 
tent to  occupy  that  position  has  succeeded  him.  But  when  the 
corporation  has  sold  its  ultra  vires  holdings  to  a  person  or  cor- 
poration authorized  to  take  and  hold  them,  the  latter  becomes 

Company's  stock  were  charged,  under  A  subscriber  for  stock  in  a  corpora- 
the  Constitution  and  laws  of  Kansas,  tiou  wliicii  is  not  authorized  to  hold 
was  not  extinguished  or  discharged  by  stock  in  other  corporations,  who 
the  transfer.  That  UabiUty  did  not  turns  over  in  payment  of  his  sub- 
pass  to  the  Missouri  Company,  scription  the  stock  of  another  cor- 
because  it  could  not,  and  therefore  poration,  remains  liable  for  the  full 
did  not,  become  a  stockholder  in  the  amount  of  his  subscription,  less  the 
Kansas  Company.  It  follows  that  proceeds  of  the  sale  of  such  stock 
defendants  continued  to  be  stock-  received  by  the  corporation, 
holders  in  the  Kansas  Company,  and  Lester  v.  Bemis  Lumber  Co.,  71 
remained  liable  for  the  corporate  Ark.  379  (1903),  (74  S.  W.  Rep. 
debts  in  like  manner  as  if  the  transfer  518). 
had  never  occurred." 
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a  stockholder  in  the  corporation  and  succeeds  the  original 
vendor  as  such. 

§  289.    Liability  for   Assessments  upon  Ultra  Vires  Holdings. 

—  When  a  subscription  by  one  corporation  for  stock  in  an- 
other is  without  authority,  it  is  void,  and  the  corporation  is 
not  liable  for  calls  or  assessments  made  upon  stockholders, 
because  it  is  not  a  stockholder.^  Upon  similar  principles,  a 
corporation  which  purchases,  or  otherwise  acquires,  shares  of 
another  corporation  cannot  be  assessed  or  held  liable  as  a 
stockholder,  when,  in  taking  the  stock,  it  acted  beyond  its 
powers.^  Obligations  of  this  nature  are  not  incurred  by 
ultra  vires  acts. 

A  distinction  has,  however,  been  drawn  between  cases  where 
the  acquisition  of  stock  is  wholly  beyond  the  powers  of  the 
corporation  and  cases  where  it  is  only  partially  so.  Thus,  it 
has  been  held  that  the  fact  that  a  corporation  might,  under 
certain  circumstances,  have  acquired  stock  in  another  corpo- 
ration, renders  its  purchase,  for  any  other  purpose,  merely  the 
unauthorized  exercise  of  an  existing  power  and  estops  it, 
when  the  corporation  becomes  insolvent,  from  setting  up  the 
defence  of  ultra  vires  to  an  action  to  enforce  an  assessment 
upon  the  stock.'     Such  an  exception  is,  however,  as  broad  as 

^  Peshtigo    Co.    v.    Great    Western  empowered    to    purchase    for    invest- 

Tel.    Co.,    50    111.    App.    624    (1893) ;  ment  shares  of  a   certain    character, 

Pauly  V.  Coronado  Beach  Co.,  56  Fed.  it    was   not   empowered   to    purchase 

428  (1893).  stock   which    would    practically   con- 

A  lien  of  a  corporation  on  its  stock,  stitute    it    a    partner    in    a    business 

for  debts  due  from  its  stockholders,  venture,  and  that  the  transfer  of  the 

docs    not    attach    to    the    ultra   vires  stock  in   question  into   the  name   of 

holdings      of      another      corporation.  the    association   was   ultra   vires   and 

Lanier  Lumber  Co.  v.  Rees,  103  Ala.  void. 

622  (1894),  (16  So.  Rep.  637,  49  Am.  ^  j^  gt^te  bank  having,  under  its 

St.  Rep.  57).  charter,   power  to  accept  stock  in  a 

2  California  Bank  v.  Kennedy,  167  national  bank  as  secvirity  for  a  loan, 

XJ.  S.  362  (1897),  (17  Sup.  Ct.  Rep.  but  without  power  to  purchase  such 

831).     In    ex    parte     British    Nation  stock    as    an    investment,    purchased 

Life  Assurance  Ass'n,  L.  R.  8  Ch.  679  stock  in  a  national  bank,  which  was 

(1878),  the  Court  of  Appeal  dismissed  transferred  to  its  name.     The  latter 

an  order  putting  a  life  association  on  bank  subsequently  became  insolvent, 

the  list  of  contributories  to  a  corpora-  and   an   assessment   upon   the   stock- 

tion    in    liquidation    because    certain  holders  was  made  by  a  comptroller 

shares  of  such  corporation  had  been  of   the   currency,    payment   of   which 

transferred  to  it.      Lord  Justice  James  was  resisted  by  the  State  bank  on  the 

held  that,  while  tlie  association  was  ground  that  the  purchase  was  tdira 

532 


CHAP.  XXVI]  CORPORATION  AS   STOCKHOLDER  §   289 

the  rule,  for  there  are  circumstances  under  which  every  cor- 
poration, unless  expressly  prohibited,  may  acquire  stock. 
The  distinction  is  not  well  founded  upon  principle  and  is 
opposed  to  the  latest  decisions  of  the  Supreme  Court  of  the 
United  States. 

In  California  Bank  v.  Kennedy^  Mr.  Justice  White  said: 
"  The  transfer  of  the  stock  in  question  to  the  hank  being  unau- 
thorized by  law,  does  the  fact  that,  under  some  circumstances, 
the  bank  might  have  legally  acquired  stock  in  the  corporation, 
estop  the  hank  from  setting  up  the  illegality  of  the  transaction  ? 
Whatever  divergence  of  opinion  may  arise  on  this  question 
from  conflicting  adjudications  in  some  of  the  State  courts, 
in  this  Court  it  is  settled  in  favor  of  the  right  of  the  corpora- 
tion to  plead  its  want  of  power,  that  is  to  say,  to  assert  the 
nullity  of  an  act  which  is  an  ultra  vires  act.  .  .  The  power 
to  purchase  or  deal  in  stocks  of  another  corporation,  as  we 
have  said,  is  not  expressly  conferred  upon  national  banks,  nor 
is  it  an  act  which  may  be  exercised  as  incidental  to  the  powers 
expressly  conferred.  A  dealing  in  stocks  is,  consequently, 
an  ultra  vires  act.  Being  such,  it  is  without  efficac}-.  .  .  . 
Stock  so  acquired  creates  no  liability  to  the  creditors  of  the 
corporation  whose  stock  was  attempted  to  be  transferred."  ^ 

vires.     It  was  held  that,  as  the  pur-  U.  S.  362  (1897),   (17  Sup.  Ct.  Rep. 

chase  of  stock  was  merely  the  exercise,  831),  zn/ra,  and   it  was   subsequently 

for    an    unauthorized    purpose,    of    a  reversed     by     the     Supreme     Court 

power  existing  for  a  legitimate  pur-  (Concord  National  Bank  v.  Hawkins, 

pose,  such  defence  was  not  available.  174  U.  S.   364    (1899),    (19    Sup.    Ct. 

Citizens  State  Bank  v.   Hawkins,   71  Rep,  739)). 

Fed.  369  (1896).  '  California  Bank  v.  Kennedy,  167 

In  First  National   Bank  v.   Haw-  U.  S.  367  (1897),   (17  Sup.  Ct.   Rep. 

kins,  79  Fed.  51   (1897),  it  was  held  831),  reversing  Kennedy  v.  California 

that  a  national  bank,  which  had  pur-  Sav.  Bank,   101  Cal.  495  (1893),   (35 

chased    shares    of    stock    in    another  Pac.  Rep.  1039). 

national  bank  as  an  investment,  and  ^  In  Robinson  v.  Southern  Nat. 
which  appeared  on  the  books  of  the  Bank,  180  U.  S.  309  (1900),  (21 
latter  bank  as  a  stockholder,  was  Sup.  Ct.  Rep.  383)  the  Supreme 
estopped,  after  the  insolvency  of  the  Court  said:  "This  court  has  held  in 
latter,  from  denying  liability  for  an  California  Bank  v.  Kennedy,  167  U.  S. 
assessment  on  the  stock,  on  the  ground  362  (1897),  (17  Sup.  Ct.  Rep.  831) 
that  its  purchase  was  ultra  vires.  The  and  Concord  National  Bank  v.  Haw- 
decision  in  this  case  was  rendered  a  kins,  174  U.  S.  364  (1899),  (19  Sup. 
few  weeks  before  the  decision  of  the  Ct.  Rep.  739)  that  it  is  not  corn- 
Supreme  Court  of  the  United  States,  petent  for  national  banking  associa- 
in  California  Bank  v.   Kennedy,    167  tions  to  invest  any  portion  of  their 
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Where,  under  the  laws  of  a  State,  a  judgment  against  a  cor- 
poration holding  it  liable  for  an  assessment  as  a  stockholder 
in  another  corporation  is  conclusive  upon  its  stockholders  as 
to  such  liability,  a  stockholder,  when  sued  upon  such  a  judg- 


capital  permanently  in  the  stocks 
of  another  corporation  and  that  they 
are  not  estopped  from,  setting  up  such 
want  of  power  against  suits  to  enforce 
liabiUty  for  assessments  made  by 
the  Comptroller  of  the  Currency. 
W^hile  not  disposed,  as  at  present 
ad\'ised,  to  push  the  principle  of 
these  cases  so  far  as  to  exempt  such 
banks  from  liability  as  other  share- 
holders when  they  have  accepted 
and  hold  stock  of  other  corporations 
as  collateral  security  for  money 
advanced  (a  proposition  which  we 
withhold  from  decision)  we  think 
there  is  a  presumption  in  such  cases 
against  any  intention  on  the  part  of 
the  lending  bank  to  become  the  owner 
of  the  collateral  shares." 

See  also  Chemical  Nat.  Bank  v. 
Havemeyer,  120  Cal.  GOl  (1S98), 
(52  Pac.  Rep.  1071,  65  Am.  St.  Rep. 
206) ;  Schofield  v.  Goodrich  Bros. 
Co.,  98  Fed.  273  (1899). 

In  Hunt  V.  Hauser  Malt  Co., 
90  Minn.  2S2  (1903),  (96  N.  W.  Rep. 
85)  the  Supreme  Court  of  Minnesota 
declined  to  follow  the  decision  in 
California  Bank  v.  Kennedy,  supra. 
The  Court  said  that  while  as  a  State 
court  it  was  bound  by  the  decisions 
of  the  Supreme  Court  of  the  United 
States  as  to  the  power  of  national 
banks,  it  was  not  bound  to  apply  such 
decisions  to  State  banks  when  they 
were  not  in  accord  with  State  deci- 
sions. And  in  this  case  it  was  held 
that  a  malting  company  which  had 
purchased  and  held  bank  stock  as 
an  in\cstment  and  had  ^ecei^'ed 
dividends  for  se\'eral  years  was 
estopped  to  assert  its  ultra  vires  act 
in  aciiuiring  such  stock  in  a  suit  to 
enforce  a  stockholder's  liability  under 
the  Minnesota  laws,  brought  by  a 
receiver  of  the  bank  which  had  become 
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insolvent.  In  the  same  case,  95 
Minn.  206  (1905),  (103  N.  AV.  Rep. 
1032),  the  Court  adhered  to  its  pre- 
vious decision. 

In  Fidelity  Ins.  Co.  v.  German  Sav. 
Bank,  127  Iowa,  591  (1905),  (103 
N.  W.  Rep.  958)  the  Supreme  Court 
of  Iowa  distinguished  California  Bank 
V.  Kennedy,  supra,  and  held  that  while 
the  Iowa  statutes  did  not  authorize 
an  insurance  company  to  in^-est  its 
funds  in  the  purchase  of  bank  stock 
yet  that  such  investment  was  not 
expressly  prohibited  and  the  insurance 
company  could  not  claim  that  it  was 
ultra  vires  after  having  recei\'ed  the 
bene6.ts  of  the  transaction.  The 
Court  said  (p.  596)  :  "Counsel  for 
appellant  take  the  broad  ground, 
however,  that  the  acquisition  of  this 
stock  by  the  plaintiff  company  in  the 
defendant  bank  was  ultra  vires,  and 
therefore  illegal  and  void,  and  that 
plaintiff  may  entirely  disregard  it, 
and  recover  from  the  defendant 
the  balance  of  plaintiff's  deposit 
in  the  old  bank ;  and  we  shall  proceed 
to  consider  the  soundness  of  this  con- 
tention. It  is  claimed  that  the  act 
of  the  plaintiff  company  in  acquiring 
stock  in  the  defendant  bank  was 
ultra  vires,  because  it  was  outside 
the  sco])e  of  the  j^laintiff's  business 
as  an  insurance  company,  and  pro- 
hibited by  statute.  As  to  the  claim 
that  this  acquisition  of  stock  was 
outside  of  the  general  scope  of  plain- 
tiff's business,  it  is  sufficient  to  say 
that  a  corporation  cannot  repudiate 
an  executed  contract  of  which  it  has 
recf-ived  the  benefit  on  the  ground 
that  such  contract  is  ultra  inrcs 
that  is,  not  within  the  scope  of  the 
business  which  is  it  authorized  to 
transact." 
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ment  in  another  jurisdiction  to  enforce  his  statutory  liability, 
cannot  set  up  as  a  defence  the  want  of  power  of  the  former  cor- 
poration to  hold  stock  in  the  latter.' 

§  290.  Ultra  Vires  Contracts  for  Purchase  of  Stock.  Who 
may  question  Validity  of  Ultra  Vires  Purchases.  —  Dependent 
Contracts.  — A  contract  entered  into  by  a  corporation  for  the 
purchase  of  stock  in  another  corporation,  which  it  has  no  au- 
thority to  acquire,  is  invalid.  No  recovery  can  be  had  upon  it 
and  the  defence  of  ultra  vires  is  equally  available  to  the  corpora- 
tion and  to  the  other  contracting  party .^ 

The  right  of  a  corporation  to  hold  stock  in  other  corporations 
cannot,  however,  be  the  subject  of  collateral  attack  by  third 
persons.  Thus,  a  subscriber  for  stock  in  a  corporation  cannot 
set  up  as  a  defence  to  an  action  upon  his  subscription  contract 
that  other  subscriptions  have  been  made  by  corporations  — 
it  not  being  shown  that  such  corporations  have  in  any  way 
failed  to  fulfil  their  obligations.'  So  the  question  whether  a 
railroad  company,  in  violation  of  a  State  constitutional  pro- 
vision, holds  control  of  a  coal  company  cannot  be  raised  col- 
laterally in  a  suit  for  the  specific  performance  of  a  contract.* 
And  a  creditor  attaching  stock  standing  in  the  name  of  his 
debtor  —  an  individual  —  cannot  raise  against  the  equitable 
owner  of  the  stock — a  corporation — the  objection  that  it 
has  no  right  to  own  stock  in  other  corporations.^  An  officer 
of  a  corporation  who  wrongfully  conveys  its  property  in  ex- 
change for  stock  of  another  corporation,  taking  such  stock  in 
his  own  name,  will  hold  it  in  trust  for  the  corporation  and 
cannot  set  up  that  the  corporation  has  no  power  to  hold  such 
stock." 

Contracts  collateral  to,  and  dependent  upon,  an  ultra  vires 


'  Martin  v.  "Wilson,    120  Fed.   202  119   Mo.    9    (1893),    (24   S.   W.    Rep. 

(1903) — arcuit    Court    of    Appeals,  223). 
Seventh  Circuit.  ^  Kern    v.    Day,    45    La.    Ann.    71 

2  De  la  Vergne  Refrigerating  Maeh.  (1893),  (12  So.  Rep.  6). 

Co.  V.  German  Savings  Inst.,  175  U.  S.  •*  Bear   River  Valley  Orchard   Co., 

40  (1899),  (20  Sup.  Ct.  Rep.  20).  v.     Hanley,    15     Utah     508     (1897), 

3  McCoy     V.     World's     Columbian  (50  Pac.  Rep.  611). 

Exposition,    186   111.    356    (1900),  (93  See  also  Manchester  St.  R.  Co.  v. 

N.  W.  Rep.  225).  WilUams,  71   N.   H.    312  (1902),    (52 

«  Hill  V.  Rich  HiU  Coal  Min.  Co.,  Atl.  Rep.  461). 
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contract  for  the  purchase  of  stock  cannot  be  enforced.^  Thus, 
where  a  corporation  purchased  stock  in  another  company  and 
the  vendor,  as  a  part  of  the  consideration,  agreed  to  assume 
certain  indebtedness  of  the  corporation  whose  stock  was 
transferred,  it  was  held  that  an  action  upon  this  agreement 
was  in  furtherance  of  the  original  unlawful  contract  and  could 
not  be  sustained.^ 

§291.  Independent  Contracts. — Although  a  contract  by 
one  corporation  to  purchase  stock  in  another  is  ultra  vires 
and  cannot  be  enforced  between  the  parties,  yet  when  it  has 
been  executed  and  negotiable  instruments  have  been  given  in 
payment  of  the  purchase  price,  a  bona  fide  holder  for  value, 
without  notice  of  the  illegality,   may   collect  them  from  the 


'  Marble  Co.  v.  Har\-ey,  92  Tenn. 
115  (1892),  (20  S.  y\'.  Rep.  427,  36 
Am.  St.  Rep.  71,  18  L.  R.  A.  252). 

An  agreement  between  the  officers 
of  a  bank  and  the  maker  of  ii  note 
payable  to  it,  that  the  note  may  be 
paid  by  the  transfer  to  the  bank  of 
stock  of  another  bank,  is  illegal. 
Tillinghast  v.  Carr,  82  Fed.  298 
(1897). 

Where  an  iiltra  vires  contract  for 
the  purchase  of  stock  by  a  corporation 
has  been  executed,  and  a  note  given 
in  payment,  equity  will  not  intervene 
to  cancel  the  agreement,  but  will 
leave  the  corporation  to  its  legal 
defence  to  the  note.  Cincinnati, 
etc.  R.  Co.  II.  McKeen,  64  Fed. 
36  (1894). 

^  Marble  Co.  v.  Harvey,  92  Tenn. 
115  (1892),  (20  S.  W.  Rep.  427,  36 
Am.  St.  Rep.  71,  18  L.  R.  A. 
252). 

In  this  case  Judge  Lurton,  after 
referring  to  cases  where  ultra  vires 
had  not  been  permitted  as  a  defence, 
or  as  a  ground  for  collateral  attack, 
said :  "The  question  here  is  not 
like  any  of  these.  The  complainant 
sues  upon  its  contract,  and,  in  affirm- 
ance of  it,  seeks  to  ha\'e  the  defendant 
perform  an  arrangement  which  sprung 
from  and  was  collateral  to  it.      It  has 
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received  the  shares  it  purchased,  and 
holds  on  to  them.  It  simply  asks  that 
the  defendant  be  further  compelled 
to  perform,  his  contract  by  contribut- 
ing, in  accordance  with  his  agreement, 
his  proportion  of  the  liability  paid  off 
by  the  complainant  in  protection  of 
the  property  of  the  McIVIillari  Marble 
Company,  The  suit  is  clearly  in 
furtherance  of  the  original  unlawful 
and  void  contract.  That  the  con- 
tract has  been  executed  by  the  plain- 
tiff does  not  make  it  lawful  or  entitle 
it  to  an  enforcement  of  it."  The 
judge  then  referred  at  length  to  Pitts- 
burgh, etc.  R.  Co.  V.  Keokuk,  etc. 
Bridge  Co.,  131  U.  R.  389  (1889), 
(9  Sup.  Ct.  Rep.  770),  and  Central 
Transportation  Co.  v.  Pullman  Car 
Co.,  139  U.  S.  24  (1891),  (11  Sup.  Ct. 
Rep.  478),  and  continued  (p.  124)  : 
"To  sustain  tliis  suit,  as  now  pre- 
sented, would  be  in  affirmance  and 
furtherance  of  an  unlawful  and  void 
contract.  It  is,  in  no  sense,  a  suit  in 
disaffirmance.  ^Yhether  complainant 
could  tender  back  the  shares  received, 
and  maintain  a  suit  to  recover  the 
money  paid  for  the  shares  upon  an 
implied  agreement  to  return  money 
which  the  defendant  had  no  right 
to  retain,  is  a  question  not  presented 
upon  this  record." 
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corporation.^  But  such  a  holder  has  only  the  right  to  demand 
payment  of  his  note,  and  has  no  standing  to  compel  the  rescis- 
sion of  the  contract  of  purchase  on  the  ground  that  it  was 
ultra  vires? 

Independent  contracts  made  by  a  corporation,  although 
relating  to  stock  held  without  authority,  are  not  necessarily 
tainted  with  the  original  illegality.  It  does  not  follow  that 
it  is  illegal  to  dispose  of  stock  because  it  was  unlawful  to  acquire 
it  in  the  first  instance.^  Upon  this  principle,  it  has  been  held 
that  a  purchaser  of  stock  from  a  corporation,  giving  a  note  in 
payment  therefor,  cannot  set  up  ultra  vires  as  a  defence  to  an 
action  upon  the  note.  In  Holmes,  etc.  Manufacturing  Co.  v. 
Holmes,  etc.  Metal  Co.  the  Court  of  Appeals  of  New  York  said:  * 
''  The  contract  under  which  the  note  in  suit  was  given  was  made 
.  .  .  nearly  four  years  after  the  plaintiff  became  the  owner  of 
the  stock.     No  claim  is  made  that  that  contract  is,  for  any 


*  In  Woodcock  v.  First  National 
Bank,  113  Mich.  236  (1897),  (71  N.  W. 
Rep.  477),  where  a  note  and  mortgage 
had  been  given  in  payment  for  an 
ultra  vires  purchase  of  stock,  the 
Supreme  Court  of  Michigan  said  : 
"If  the  complainant  was  not  aware 
of  an  infirmity  in  these  securities 
in  the  hands  of  the  First  National 
Bank,  as  the  paper  was  not  dishonored 
when  received  by  complainant,  and 
was  negotiated  by  the  officers  of  the 
gas  light  company,  the  security  could 
not  be  defeated  in  complainant's 
hands. " 

In  Wright  v.  Pipe  Line  Co.,  101  Pa. 
St.  204  (1882),  (47  Am.  Rep.  701), 
where  a  corporation,  although  pro- 
hibited by  its  charter,  entered  into 
a  contract  for  the  purchase  of  stock 
in  another  corporation,  which  was 
executed  and  a  note  given  in  pay- 
ment, which  was  acquired  by  a  bona 
jide  purchaser  for  value,  hut  with 
knowledge  of  the  character  of  the  con- 
sideration, it  was  held  that  the  cor- 
poration could  not  set  up  the  defence 
of  ultra  vires  to  the  note. 

The  purchase  by  a  trust  company, 
authorized   to   acquire   the   shares   of 


other  corporations,  of  the  stock  of 
a  ferry  company  in  behalf  of  a  foreign 
railroad  company  as  an  undisclosed 
principal  is  not,  between  the  parties 
thereto,  rendered  invalid  by  reason  of 
the  lack  of  power  of  the  railroad  com- 
pany to  legally  hold  the  stock. 

Newman  v.  Mercantile  Trust  Co., 
189  Mo.  423  (1905),  (88  S.  W,  Rep.  6). 

^  Woodcock  V.  First  National  Bank, 
113  Mich.  236  (1897),  (71  N.  AV.  Rep. 
477). 

^  Bigbee,  etc.  Packet  Co.  v.  Moore, 
121  Ala.  379  (1898),  (25  So.  Rep.  602). 
In  this  case  it  was  held  that  it  was 
immaterial  in  a  suit  by  »  transferee 
of  stock  that  the  transferrer  —  a  cor- 
poration —  acted  beyond  its  powers 
in  acquiring  the  stock. 

A  corporation  having  sold  its  prop- 
erty and  received  the  purchasing 
corporation's  stock  in  payment,  can- 
not be  enjoined  by  the  latter  from 
transferring  the  stock.  American 
Water  Works  Co.  v.  Venner,  63  Hun, 
632  (1892),  (18  N.  Y.  Supp.  379). 

*  Holmes,  etc.  Mfg.  Co.  v.  Holmes, 
etc.  Metal  Co.,  127  N.  Y.  260  (1891), 
(27  N.  E.  Rep.  831,  24  Am.  St.  Rep. 
448). 
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reason,  illegal  or  void.  Numerous  cases  are  found  in  vt^hich 
the  courts  have  refused  to  execute  contracts  that  were  ultra 
rircK,  but  this  action  is  not  based  upon  such  contract.  .  .  . 
To  hold  that  the  plaintiff  could  not  dispose  of  the  stock  would 
depri\'e  it  of  the  consideration  received  for  the  transfer  of  its 
rolling  mill  and  material,  thus  accomplishing  a  wrong  and  not 
advancing  justice." 

§  292.  Holding  Stock  to  prevent  Competition.  —  While  the 
purchase  of  stock  in  anj^  other  corporation  is  beyond  the  gen- 
eral powers  of  a  corporation,  the  purchase  of  stock  in  a  com- 
peting corporation  in  order  to  prevent  competition,  is  not  only 
ultra  vires  but  is  contrary  to  public  policy.^ 

The  rule  of  public  policy  is  not  to  be  evaded  by  indirection. 


^  United  States:  Louisville,  etc.  R. 
Co.  V.  Kentucky,  161  U.  S.  698  (1896), 
(16  Sup.  Ct.  Rep.  714)  :  "Not  only  is 
the  purchase  of  .stock  in  another  com- 
pany beyond  the  power  of  a  railroad 
corporation  in  the  absence  of  an 
express  stipulation  in  the  charter, 
but  the  purchase  of  such  stock  in  a 
rival  and  competing  line  is  held  to 
be  contrary  to  public  policy  and 
void."  See  also  McCutcheon  v.  Merz 
Capsule  Co.,  71  Fed.  7S7  (1896). 

Georgia :  Central,  etc.  R.  Co.  v. 
CoUins,  40  Ga.  582  (1869)  ;  Hazle- 
hurst  V.  Sa\-annah,  etc.  R.  Co.,  43 
Ga.   13  (1871). 

Illinois:  People  v.  Chicago  Gas 
Trust  Co.,  130  111.  268  (1889),  (22 
N.  E.  Rep.  798,  17  Am.  St.  Rep. 
319,  8  L.  R.  .\.  497).  Tliis  is  the 
leading  case  upon  the  subject.  See 
also  Dunbar  v.  American  Telephone, 
etc.  Co.,  224  111.  9  (1906),  (79  N.  E. 
Rep.  423). 

New  Ha?iipshire :  Pearson  v.  Con- 
cord R.  Corp.,  62  N.  H.  537  (1SS3), 
(13  Am.  St.  Rep.  590). 

New  Jersrf/ :  Elkins  v.  Camden, 
etc.  R.  Co.,  36  N.  J.  Eq.  5  (1882). 

Pennsylvania :  Pennsylvania  R. 
Co.  V.  Commonwealth  (Pa,  1886), 
7  Atl.  Rep.  374. 

Tennessee:    Marble  Co.  v    Harvey, 
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92  Tenn.  115  (1892),  (20  S.  W.  Rep. 
427,  36  Am.  St.  Rep.  71,  18  L.  R.  A. 
252) . 

Compare  Ellerman  v.  Chicago 
Junction  R.,  etc.  Co.,  49  N.  J.  Eq.  217 
(1891),  (23  Atl.  Rep.  287)  where 
the  Court  said:  "The  corporate 
business  of  the  Junction  Company 
being  to  deal  in  stock  of  the  Transit 
Company,  and  to  do  anything  au- 
thorized by  its  charter  to  increase  its 
value,  and  being,  as  above,  author- 
ized to  buy  the  stock  of  any  corpora- 
tion, the  buying  of  the  stock  of  an 
intended  rival,  with  the  probable 
intent  to  use  the  purchase  for  the 
extension  of  the  Transit  Company's 
business,  and  with  the  certain  effect 
of  preventing  the  depreciation  of  that 
conapany's  stock,  is  certainly  within 
the  powers  contemplated  by  the  cer- 
tificate of  the  Junction  Company." 

Compare,  also,  RafTerty  v.  Buffalo 
City  Gas  Co.,  49  App.  Div.  (N.  Y.) 
618  (1899),  (56  N.  Y.  Supp.  288)  where 
it  was  licUl  that  a  gas  company  hav- 
ing, under  its  charter,  authority  to 
acquire  and  hold  the  stocks  of  other 
corporations,  had  power  to  purchase 
the  stocks  of  a  company  owning  a 
franchise  which  if  operated  adversely 
to  the  former  company  might  be 
ruinous  to  its  business. 
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The  fact  that  the  stock  is  purchased  in  the  name  of  another 
person  or  corporation  for  the  benefit  of  the  competing  corpora- 
tion does  not  affect  its  appUcation.' 

This  subject  is  considered  at  length  in  the  following  part 
of  this  treatise.^ 

§  293.  Remedies  in  Case  of  Ultra  Vires  Stockholding.  — 
Every  stockholder  in  a  corporation  may  stand  upon  his  rights 
as  secured  by  the  contract  of  association.  He  cannot  be  forced 
into  an  outside  enterprise,  and  may  insist  that  the  funds  of 
the  corporation  shall  be  used  only  for  the  purposes  permitted 
by  its  charter  and  the  laws  governing  it. 

Upon  these  principles,  any  stockholder  in  a  corporation 
proposing,  without  authority,  to  purchase  stock  in  another 
corporation  may  enjoin  the  purchase; '"  and  it  has  been  held 
that  the  fact  that  he  obtains  his  stock  after  the  passage  of  the 
resolution  authorizing  the  purchase  and  with  the  purpose  of 
preventing  its  consummation  makes  no  difference.*  It  does 
not,  however,  follow,  conversely  to  this  proposition,  that  a 
stockholder   in   the   corporation   whose   stock  is   acquired  by 


^  Pennsylvania  R.  Co.  v.  Common- 
wealth (Pa.  1886),  7  Atl.  Rep.  374. 

In  Dunbar  v.  American  Telephone, 
etc.  Co.,  224  111.  25  (1906),  (79  N.  E. 
Rep.  423)  the  Supreme  Court  of 
Illinois  said :  "These  authorities 
fully  sustain  the  position  that  the 
purchase  by  the  American  Company, 
either  in  its  own  name  or  in  the  names 
of  others,  of  the  majority  stock  of  the 
Kellogg  Company  with  the  purpose 
and  intent  of  controlUng  the  latter 
and  putting  it  out  of  business  as  a 
competitor  of  the  American  Company 
was  an  attempt  to  exercise  a 
power  which  it  did  not  have.  To 
permit  it  to  do  so  would  be  against 
the  law  of  this  State  and  its  public 
policy." 

The  Court  in  this  case  also  held  that 
the  transaction  was  not  a  mere  exer- 
cise of  an  excess  of  power  and  void- 
able, but  that  it  was  against  pubUc 
policy  and  wholly  void. 

^  Post,  Part  V. :  "Combinations  of 
Corporations." 


'  Central,  etc.  R.  Co.  v.  Collins,  40 
Ga.  582  (1869)  ;  Memphis,  etc.  R.  Co. 
V.  Wood,  88  Ala.  630  (1889),  (7  So. 
Rep.  108)  ;  Elkins  v.  Camden,  etc.  R. 
Co.,  36  N.  J.  Eq.  5  (1882)  ;  Solomons 
V.  Laing,  12  Beav.  339  (1849). 

For  case  where  bill  of  a  dissenting 
stockholder  to  restrain  the  purchase 
by  his  corporation  of  stock  in  other 
corporations  upon  the  ground  that 
price  was  grossly  excessive  was 
denied  see  Geer  v.  Amalgamated 
Copper  Co.,  48  Atl.  Rep.  159,  (N.  J. 
Ch.  1901). 

*  In  Elkins  v.  Camden,  etc.  R.  Co., 
36  N.  J.  Eq.  5  (1882),  the  directors 
of  a  railroad  company,  without  any 
statutory  authority,  passed  a  resolu- 
tion to  buy  the  stock  of  a  competing 
road,  and  it  was  held : 

(A)  That  the  proposed  purchase 
was  ultra  vires,  and  hence  could  not  be 
executed  if  ratified  by  stockholders. 

(B)  That  it  was  void  and  against 
public  poUcy,  in  that  its  object  was 
to  prevent  lawful  competition. 
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another  company  can  raise  the  objection  of  ultra  vires.  The 
purchase  is  beyond  the  powerS;  not  of  his  corporation,  but 
of  the  purchaser.^ 

Irrespective  of  the  question  of  ultra  vires,  however,  minor- 
ity stockholders  of  a  corporation  are  entitled  to  relief  in  equity 
against  the  acquisition  of  controlling  stock  interests  in  their 
corporation  by  a  competing  corporation  for  the  purpose  of 
eliminating  competition  and  creating  a  monopoly.^ 

The  laches  of  a  stockholder  in  taking  steps  to  prevent  the 
ultra  vires  holding  by  his  corporation  of  stock  in  another  com- 
pany may  bar  him  from  relief  in  equity.^ 


(C)  That  it  could  be  enjoined  upon 
application  of  a  single  stockholder  of 
the  purchasing  company,  and  the  fact 
that  he  obtained  his  stock  after  the 
passage  of  the  resolution,  and  with 
avowed  design  of  preventing  its  con- 
summation, made  no  difference. 

^  Oelbermann  v.  New  York,  etc.  R. 
Co.,  77  Hun  (N.  Y.),  332  (1894),  (29 
N.  Y.  Supp.  545). 

2  In  Dunbar  v.  American  Telephone, 
etc.  Co.,  224  111.  29  (1906),  (79  N.  E. 
Rep.  423)  the  Court  said:  "But 
aside  from  the  question  as  to  whether 
the  contract  of  purchase  was  ultra 
vires  in  the  sense  that  the  contract 
became  a  nuUit}',  wc  think  that  such 
equitable  rights  are  shown  in  the  com- 
plainants, though  minority  stock- 
holders, as  ought  to  entitle  them  to 
maintain  this  bill.  It  is  alleged  in  the 
bill,  and  admitted  by  the  demurrer, 
that  in  order  to  stifle  competition 
in  trade  and  create  a  monopoly 
in  itself  and  its  licensee  company, 
and  for  the  purpose  of  enabling  it  to 
secure  and  maintain*  unreasonable 
and  excessive  rates  and  charges,  said 
American  T'ompany  conceived  the 
illegal  purpose  of  accjuiring  at  least 
two-thirds  of  the  stock  of  saitl  Kellogg 
Company,  and  through  such  owner- 
ship to  select  and  maintain  a  board 
of  directors  which  should  act  in  the 
real  interests  of  and  subservient  to 
tlie  .American  Company  and  free  that 
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company  and  its  licensee  from  the 
competition  of  the  Kellogg  Company 
and  independent  exchanges ;  also, 
that  its  ultimate  purpose  was  to 
injure  and  finally  destroy  the  Kellogg 
Company.  That  such  conduct  on 
the  part  of  the  American  Company 
was  fraudulent  as  against  the  stock- 
holders of  the  Kellogg  Company 
cannot  be  denied,  and  against  which, 
on  the  plainest  principles  of  equity, 
a  stockholder  in  the  Kellogg  Company 
should  have  the  right  to  relief." 

A  bill  filed  by  a  stocjcholder  of  a 
corporation  to  restrain  it  from  per- 
mitting certain  shares  of  its  stock, 
alleged  to  be  held  by  another  corpora- 
tion in  violation  of  law,  to  be  Acted 
by  such  corporation  or  on  its  behalf, 
cannot  be  maintained  where  neither 
the  latter  corporation  nor  its  receiver 
is  made  a  party  defendant. 

Hollifield  i\  Wrightsville,  etc.  R. 
Co.,  99  Ga.  365  (1896),  (27  S.  E. 
Rep.  715). 

^  Alexander  v.  Searc}'^,  81  Ga.  536 
(1888),  (8  S.  E.  Rep.  630,  12  Am.  St. 
Rep.  337). 

A  purchase  of  stock  in  a  corpora- 
tion, with  knowledge  that  it  assumes 
and  exercises  the  power  to  hold  stock 
in  other  corporations,  may  amount  to 
an  implied  recognition  of  the  assumed 
])Ower.  Venner  v.  Atchison,  etc.  R. 
Co.,  28  Fed.  581  (1886).  This 
decision   is   contrary   to   sound   prin- 
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The  State  may  institute  proceedings  to  prevent  corporations 
from  exceeding  their  chartered  powers  in  purchasing  shares  in 
other  companies.  This  is  especially  true  in  the  case  of  corpora- 
tions serving  public  purposes.  An  injunction  may  be  granted 
in  behalf  of  the  State  to  restrain  an  unlawful  acquisition  or 
holding  of  stock;  ^  and  proceedings  in  quo  warranto  will  lie 
against  the  corporation  usurping  the  power.^ 


ciple.  Laches  may  bar  a  stockholder 
in  equity,  but  his  recognition  of,  or 
acquiescence  in^  an  ultra  vires  act 
cannot  validate  it. 

In  McCampbell  v.  Fountain  Head 
R.  Co.,  Ill  Tenn.  55  (1903),  (77, 
S.  W.  Rep.  1073,  102  Am.  St.  Rep. 
731),  however,  the  Court  said  :  "From 
the  facts  already  stated,  we  have  here 
a  case  where  the  parties  complaining, 
by  their  active  cooperation  with  all 
the  other  stockholders  of  the  railroad 
company,  brought  about  the  ultra 
vires  complication  from  which  they 
now  seek  to  be  relieved.  Will  their 
complaint  be  listened  to?  In  Greenes 
Brice's  Ultra  Vires,  p.  783,  mere  ac- 
quiescence in  unauthorized  and  illegal 
transactions  will  be,  it  is  said,  suf- 
ficient to  repel  complaining  stockhold- 
ers. That  author  uses  these  words  : 
'  If  an  act  be  ultra  vires,  a  corporation 
may  raise  the  objection,  whether 
against  a  corporation  or  against  a- 
creditor  or  other  contracting  party  at- 
tempting to  enforce  such  act,  or  his 
alleged  claims  or  rights  resulting 
therefrom.  But  if  an  incorporator  de- 
sire protection  against  the  party  who 
has  thus  dealt  with  the  corporation, 
he  must  have  been  prompt  and  ener- 
getic in  repudiating  the  transaction, 
as  he  can  be  bound  by  acquiescence. 
So,  if  he  do  not  quickly  object,  and 
give  his  objection  vitality,  the  creditor 


will  be  justified  in  answering  that  he 
consents.' " 

In  a  suit  in  equity  by  a  stockholder 
to  set  aside  an  ultra  vires  purchase  of 
stock  made  by  the  directors  nine 
years  before,  it  was  held  that  the  com- 
plainant was  guilty  of  laches,  and, 
therefore,  was  not  entitled  to  relief. 
Cullen  V.  Coal  Creek,  etc.  R.  Co. 
(Tenn.  1897),  42  S.  W.  Rep.  693. 

'  Pennsylvania  R.  Co.  v.  Common- 
wealth (Pa.  1886),  7  Atl.  Rep.  368. 

Delay  does  not  affect  the  right  of 
the  State  to  prevent  an  ultra  vires 
holding  of  stock.  Alexander  v. 
Searcy,  81  Ga.  536  (1888),  (8  S.  E. 
Rep.  630,  12  Am.  St.  Rep.  337). 

2  People  V.  Chicago  Gas  Trust  Co.. 
130  111.  268  (1889),  (22  N.  E.  Rep, 
798,  17  Am.  St.  Rep.  319,  8  L.  R.  A. 
497). 

Where  a.  bank  purchased  stock  in 
other  corporations  in  \'iolation  of  its 
charter  and  the  statutes  of  the  State 
but,  upon  the  demand  of  the  Secre- 
tary of  State,  immediately  disposed 
of  such  holdings,  it  was  held  that 
such  violations  of  the  law  under  the 
circumstances  were  not  ground  for 
the  appointment  of  a  receiver  to  wind 
up  the  bank  in  an  action  by  the 
State. 

State  V.  Peoples '  United  States 
Bank,  197  Mo.  574  (1906),  (94  S.  W. 
Rep.  953). 
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CONTROL    OF    ONE    CORPORATION    BY    ANOTHER 

§  294.  Meaning  of  Term  "Control." 

§  295.  Distinction  between  Control  of  Corporation  and  Control  of  its  Property. 

§  296.  Distinction  between  Control  and  Community  of  Interest. 

§  297.  Distinction  between  Control  and  Consolidation. 

§  298.  Power  to  purchase  Stock  to  obtain  Control. 

§  299.  Status  of  Corporation  as  Controlling  Stockholder. 

§  300.  Trust  Relation  of  Controlling  Corporation  to  Minority  Stockholders. 

5  301.  Remedies  of  Minority  Stockholders  of  Controlled  Corporation. 

§  294.  Meaning  of  Term  "Control."  — The  control  of  a  cor- 
poration has  two  phases.  The  ultimate  power"  of  control 
always  lies  in  the  stockholders.  They  determine,  directly, 
matters  of  fundamental  importance.  They  provide,  through 
the  election  of  directors,  for  the  corporate  management,  and 
may  thereby  settle  the  corporate  policy.  The  immediate 
power  of  control  lies  in  the  directors  and  officers  appointed  to 
manage  the  affairs  of  the  corporation.^ 

The  term  "  control,"  as  applied  to  a  corporation  in  its  relations 
with  other  corporations  —  as  distinguished  from  its  internal 
management  —  refers  to  the  ultimate  power  of  control  and 
means,  specifically,  the  ownership  of  a  controlling  interest  in 
a  corporation.  A  corporation  which  owns  a  majority  of  the 
shares  of  the  capital  stock  of  another  corporation  controls  it.^ 

*  In  Pullman  Car  Co.   v.   Missouri  or  executive  control  which  is  exercised 

Pac.  R.  Co.,  11  Fed.  636  (1882),  (af-  by  the  officers  and  agents  chosen  by 

firmed  115  XT.  S.  587  (1885),  (6  Sup.  and  acting  under  the  direction  of  the 

Ct.   Rep.  194)),  Judge  McCrary  said  :  board  of  directors. " 
"What  are  we  to  understand  by  the  Yazoo,  etc.    R.   Co.   v.   Searles,    So 

word  ' control '  as  employed  in  the  con-  Miss.  520    (1905),   (37  So.    Rep.    939, 

tract?     The    language    is,    'all    roads  68  L.  R.  ,\.  715)  :    "'Control'    of  the 

which   it   controls   or   may   hereafter  business  of  a  corporation  means 

control,'     which     in     our     judgment  power  to  dictate  the  corporate  action 

means  controlled  by  the  corporation.  of  the  corporation,  not  the  mere  man- 

The  language   does  not  refer   to  the  agoment   of    some  special  limited  de- 

ultimate     power     of     control     which  partment  of  its  operations. " 
always  lies  in  the  stockholders,   and  ^  Jessup  v.  Illinois  Cent.  R.  Co.,  36 

which  may  be  indirectly  exercised  by  Fed.   741   (1888)  :    "The  bill  charges 

them  at  stated  periods  by  the  election  that    the    Illinois    Central    Railroad 

of  directors.      It  means  the  immechate  Company  has  obtained  control  of  the 
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§  295.  Distinction  between  Control  of  Corporation  and  Con- 
trol of  its  Property.  — A  distinction,  analogous  to  that  between 
the  ultimate  and  immediate  control  of  the  affairs  of  a  cor- 
poration, exists  between  the  control,  by  a  corporation,  of  its 
property,  and  the  control,  by  majority  stockholders,  of  the 
corporation. 

The  owner  of  shares  in  a  corporation  does  not  own  the 
corporate  property.  The  holders  of  controlling  stock  in- 
terests control  the  corporation,  the  corporation  controls  its 
property.*  In  Pullman  Car  Co.  v.  Missouri  Pacific  R.  Co.'' 
Mr.  Chief  Justice  Waite  said:    "  It  has  all  the  advantages  of 


stock  of  the  Dubuque  and  Sioux  CSty 
Railroad  Company.  This  allegation, 
upon  the  familiar  rule  that  state- 
ments of  this  character  will  be  taken 
most  strongly  against  the  pleader, 
only  imphes  that  the  Illinois  Central 
Railroad  Company  has  obtained  a 
majority  of  the  stock  of  the  Dubuque 
&  Sioux  City  Railroad  Company." 

^  Pullman  Car  Co.  v.  Missouri  Pac. 
R.  Co.,  115  U.  S.  587  (1885),  (6  Sup. 
Ct.  Rep.  194),  affirming  11  Fed.  636 
(1882). 

In  Fitzgerald  v.  Missouri  Pac.  R. 
Co.,  45  Fed.  818  (1891),  Judge  Cald- 
v/ell  said  :  "The  owner  of  all  the  stock 
and  bonds  of  a  corporation  does  not 
own  the  corporate  property.  The 
corporate  property,  which  includes 
all  rights  of  action  and  claims  for 
damages,  belongs  to  the  corporation, 
and  is  subject  to  the  management 
and  control  of  its  board  of  directors." 

In  Humphreys  v.  McKissock,  140 
U.  S.  304  (1891),  (11  Sup.  Ct.  Rep. 
779)  it  was  held  where  a  railroad  com- 
pany acquired  stock  in  an  elevator 
company  that  its  interest  in  such 
company  was  that  of  a  stockholder 
only,  and  that  it  had  no  interest  in 
the  property  of  such  company  which 
it  could  mortgage. 

See  also  Crane  v.  Fry,  126  Fed.  278 
(1903) ;  Jessup  v.  IlUnois  Cent.  R. 
Co.,  36  Fed.  741  (1883). 

Where    one    corporation    owns    all 


the  stock  of  another  corporation  and 
elects  its  directors  —  the  corporate 
existence  being  maintained  —  the 
former  corporation  has  only  the  rights 
and  powers  of  a  stockholder  in  the 
latter;  and  is  not  the  corporation 
itself  either  in  respect  of  the  manage- 
ment of  the  corporate  business  or  of 
control  of  the  corporate  property. 

Shepp  V.  Schuylkill  Valley  Trac- 
tion Co.,  17  Montgomery  County  (Pa.) 
Law  Rep.  52  (1900).  The  decision 
in  this  case  is  based  upon  Pullman 
Car  Co.  V.  Missouri  Pac.  R.  Co.,  supra. 

Ownership  by  one  corporation  of 
all  the  stock  of  another  corporation 
which  maintains  its  corporate  exist- 
ence does  not  make  the  former 
liable  for  the  negUgence  of  the 
latter. 

Louis^alle  Gas  Co.  v.  Kaufman, 
105  Ky.  131  (1898),  (48  S.  W.  Rep. 
434). 

^  Pullman  Car  Co.  v.  Missouri  Pac. 
R.  Co.,  115  U.  S.  597  (1885),  (6  Sup. 
Ct.  Rep.  194).  In  this  case,  a  rail- 
road company  made  a  contract  con- 
cerning all  roads  which  it  did  then  or 
might  thereafter  "control."  It  after- 
wards acquired  a  majority  of  the 
stock  of  another  railroad  company, 
and  the  question  was  whether  it 
thereby  controlled  the  road  of  that 
company  within  the  meaning  of  the 
contract.  The  Court  held  that  it 
did  not. 
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the  control  of  the  road,  but  that  is  not,  in  law,  the  control 
itself.  Practically  it  may  control  the  company,  but  the  com- 
pany alone  controls  its  road.  In  a  sense,  the  stockholders  of 
a  corporation  own  its  property,  but  they  are  not  the  managers 
of  its  business  or  in  the  immediate  control  of  its  affairs."  ^ 

§  296.  Distinction  between  Control  and  Community  of  Inter- 
est. —  The  phrase,  "  community  of  interest,"  as  used  in  rela- 
tion to  corporations,  especially  railroad  companies,  means 
the  acquisition  and  holding  for  a  common  purpose,  by  several 
corporations,  of  stock  in  other  corporations;  or  the  mutual 
holding  by  two  or  more  corporations  of  each  other's  shares. 
The  "  community  of  interest  idea,"  with  reference  to  railroads, 
is  that  competing  railroad  companies,  having  common  stock- 
holders or  owning  each  other's  shares,  will  maintain  rates; 
that  the  practical  pooling  of  interests  will  more  than  fill  the 
place  of  the  prohibited  pooling  of  traffic  or  earnings,  and 
prevent  traffic  wars  and  ruinous  competition. 

The  element  of  control  is  not  essential  to  a  community  of 
interest,  and  the  one  does  not  necessarily  imply  the  other. 
''  It  may  be  true  that  the  two  companies  are  acting  in  har- 
mony, and  that  the  same  persons  own  a  majority  of  the  stock 
of  both ;  but  that  is  something  very  different  from  the  control 
of  one  by  the  other."  ^ 

'  In  Pennsylvania  R.  Co.  v.  Com-  company  alone  controls  its  road.' 
monwealth  (Pa.  1S86),  7  Atl.  Rep.  .  .  .  This  distinction  seems  very 
3(iS,  a  case  involving  the  construction  narrow,  but  it  is  certainly  involved 
of  the  Pennsylvania  constitutional  in  the  conclusion  reached,  which  can- 
provision  (Art.  17,  §  4),  against  the  not  stand  unless  it  is  recognized : 
acquisition  by  railroad  corporations  for  it  is  too  plain  to  bear  argument, 
of  the  control  of  competing  companies,  that  the  ownership  of  the  stock  of  a 
the  Court  said  with  reference  to  the  corporation  carries  with  it  the  control 
case  of  Pullman  Car  Co.  v.  Missouri  of  the  corporation.  Indeed,  this  is 
Pac.  R.  Co.,  supra:  "The  decision  merely  a  different  way  of  stating  the 
of  the  question  of  control  was  not  truism,  that  ix  corporation  is  con- 
called  for  in  the  case,  which  was  trolled  by  its  stockholders.  That 
already  decidtMl  on  another  and  a  they  do  it  through  the  agency  of  a 
fundamental  point.  But,  waiving  this,  board  of  directors  and  other  officers 
the  point  decided  is,  merely,  that  the  does  not  alter  the  fact." 
ownership  of  the  stock  does  not  ^  Pullman  Car  Co.  v.  Missouri  Pac. 
neces.sarily  gi\e  control  of  the  road.  R.  Co.,  11  Fed.  637  (1882),  affirmed 
The  Chief  Justice  says,  speaking  of  the  115  U.  S.  587  (1885),  (6  Sup.  Ct. 
stockholding  company:  'Practically,  Rep.  194). 
it  may  control  the  company,  but  the 
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§  297.    Distinction    between    Control    and    Consolidation.  — 

The  distinction  between  the  union  of  stockholders  and  prop- 
erties effected  by  consolidation  and  the  continued  separate 
existence  of  the  corpqrations,  controlled  and  controlling,  has 
already  been  pointed  out.^ 

§  298.  Power  to  purchase  Stock  to  obtain  Control.  — A  cor- 
poration having  power  to  purchase  and  hold  shares  may  exercise 
the  power  for  the  purpose  of  obtaining  control  of  another  cor- 
poration and  of  participating  in  its  management.^     A  corpora- 


^  See  ante,  §  12:  "Distinction  be- 
tween Consolidation  and  Control." 

2  United  States:  De  la  Vergne  Re- 
frigerating Mach.  Co.  V.  German  Sav- 
ings Inst.,  175  U.  S.  54  (1899),  (20 
Sup.  Ct.  Rep.  20) ;  Louisville,  etc. 
R.  Co.  V,  Kentucky,  161  U.  S.  698 
(1896),  (16  Sup.  Ct.  Rep.  714); 
Nashua,  etc.  R.  Co.  v.  Boston,  etc. 
R.  Co.,  136  U.  S.  385  (1890),  (10 
Sup.  Ct.  Rep.  1004) ;  Tod  v.  Kentucky 
Union  Land  Co.,  57  Fed.  58  (1893). 

Illinois:  Martin  v.  Ohio  Stove  Co., 
78  111.  App.  105  (1898). 

New  Hampshire :  Pearson  v.  Con- 
cord R.  Corp.,  62  N.  H.  548  (1883), 
(13  Am.  St.  Rep.  590)  :  "A  corpora- 
tion cannot  become  a  stockholder  in 
another  corporation  unless  such  power 
is  given  to  it  by  its  charter,  or  is 
necessarily  implied  in  it,  especially 
if  the  purchase  be  for  the  purpose  of 
controlling  or  affecting  the  manage- 
ment of  the  other  corporation." 

New  Jersey:  Elkins  v.  Camden, 
etc.  R.  Co.,  36  N.  J.  Eq.  5  (1882). 

Ohio :  One  railroad  company  has 
no  power  to  acquire  the  bonds  of 
another  corporation  in  order  to  con- 
trol the  elections  of  the  latter,  such 
bonds  having  a  voting  power.  State 
u.  McDaniel,  22  Ohio  St.  368  (1872). 

In  Anglo-American  Land,  etc.  Co. 
V.  Lombard,  132  Fed.  721  (1904)  it 
was  held,  however,  that  power  to 
purchase  stocks  for  investment  does 
not  authorize  the  purchase  of  all 
the  stock  of  a  corporation  for  the 
purpose    of    controlling    its    manage- 


ment. In  this  case  the  Court  said : 
"The  only  authority  of  the  Missouri 
Company  to  purchase  stock  in  an- 
other corporation  is  found  in  sub- 
division 9,  §  2839,  Rev.  St.  Mo.  1889, 
which  reads :  '  To  buy  and  sell  all 
kinds  of  government,  state,  munici- 
pal and  other  bonds,  and  all  kinds 
of  negotiable  and  non-negotiable 
paper,  stocks  and  other  investment 
securities.'  The  context  shows  very 
clearly  that  the  purpose  was  not  to 
authorize  the  purchase  of  all  of  the 
stock  of  another  company  for  the 
purpose  of  controlling  its  manage- 
ment but  to  authorize  the  buying  and 
selling  of  stocks  as  investment  se- 
curities, in  like  manner  as  govern- 
ment bonds  and  the  other  securities 
named  are  bought  and  sold.  Con- 
trolling the  management  of  a  corpora- 
tion of  another  State  through  the 
ownership  of  its  entire  stock  is  not 
buying  or  selling  investment  securities, 
nor  is  it  fairly  incidental  thereto. 
The  hazards  of  such  a  venture  are 
altogether  repugnant  to  the  purposes 
for  which  the  Missouri  Company 
was  formed,  which  include  the  hand- 
Hng  and  investing  of  the  money  of 
others,  executing  trusts  under  deeds 
and  wills,  acting  as  guardian  of 
infants  and  insane  persons,  and 
guarantying  the  fidelity  of  persons 
holding  places  of  public  and  private 
trust ;  all  requiring  the  maintenance 
of  a  high  standard  of  credit  and 
stability  on  the  part  of  that  company. 
It  is   impossible   to   escape   the   con- 
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tion,  without  such  express  authority,  cannot  purchase  for 
control. 

In  De  la  Vergne  Refrigerating  Mach.  Co.  v.  German  Savings 
Inst.  Mr  Justice  Brown  said: '  "  As  the  powers  of  corporations, 
created  by  legislative  act,  are  limited  to  such  as  the  act  expressly 
confers  and  the  enumeration  of  these  implies  the  exclusion  of 
all  others,  it  follows  that,  unless  express  provision  is  given 
to  do  so,  it  is  not  within  the  general  powers  of  a  corporation 
to  purchase  the  stock  of  other  corporations  for  the  purpose  of 
controlling  their  management." 

This  statement  of  the  law  while  correct  does  not  go  far 
enough.  It  is  not  only  beyond  the  general  powers  of  a  corpora- 
tion to  purchase  the  stock  of  other  corporations  for  the  purpose 
of  obtaining  control,  but  it  is  beyond  its  general  powers  to  make 
such  purchases  for  any  purpose.  The  only  distinction  is  that 
while  for  certain  purposes  power  to ,  acquire  stock  may  exist 
as  incidental  to  other  powers,  there  can  never  be  an  implied 
power  to  purchase  for  control.^  A  purchase  for  control,  with- 
out express  authority  to  purchase  stock,  is  necessarily  ultra 
vires.  A  purchase  for  other  purposes,  without  such  authority, 
is  also  ultra  vires  unless  the  requisite  power  can  be  implied. 

A  purchase  by  a  foreign  corporation  of  stock  in  a  domestic 
corporation  for  the  purpose  of  obtaining  control  of,  and  stifling 
competition  with,  it  has  been  held  to  be  ultra  vires  the  foreign 
corporation  regardless  of  the  powers  expressed  in  its  charter, 
as  well  as  contrary  to  public  policy.' 

elusion    that    the    purchase    of    the  Co.    v.    German    Savings    Inst.,    175 

Kansas  Company's  stock  was  beyond  U.   S.   54   (1899),   (20  Sup.   Ct.    Rep. 

the    power     of    the     Missouri     Com-  20). 
pany. "  '  "While  this  power  [to  purchase 

Compare,    however,    Robotham    v.  shares]  may  be  incidental  to  some  un- 

Prudential  Ins.  Co.,  64  N.  J.  Eq.  673  disputed    authority    its    exercise    can 

(1903),  (53  .Vtl  Rep.  S42)  where  it  was  ne\'er  be  sustained  as  an  incidental 

held  that  the  fact  that  an    insurance  power  when  the  object  is  to  obtain  the 

company,  having  power  to  in\est  its  control  and  management  of  another 

funds  in  the  shares  of  other  corpora-  corporation."      Editorial       note       to 

tions,  purchased  a  controlling  interest  Denny  Hotel  Co.  v.  Schram,  36  Am. 

in  the  stock  of  another    corporation  St.  Rep.  137. 

would  not  make  such  purchase  illegal  '  Dunbar  v.   American  Telephone, 

provided  it  were  made  in  good  faith  etc.  Co.,  224  111.  9  (1906),  (79  N.  E. 

for  investment  purposes.  Rep.  423). 

^  De  la  Vergne  Refrigerating  Mach. 
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§  299.  Status  of  Corporation  as  Controlling  Stockholder.  — ■ 
There  is  nothing  in  the  nature  of  a  corporation  which  forbids 
it  exercising  control  of  another  corporation,  if  power  to  acquire 
control  is  conferred.^ 

When  a  corporation  acquires  control  of  another  corporation 
its  rights,  in  law,  are  the  same  as  those  of  any  natural  person 
holding  control.  The  two  corporations  continue  to  exist  as 
before  and  each  acts  through  its  own  directors  and  officers.^ 
They  are  legally  distinct,  although  acting  together  for  a  common 
•purpose  and  managed  in  a  common  interest. 

§  300.  Trust  Relation  of  Controlling  Corporation  to  Minority 
Stockholders.  — When  a  majority  of  the  stock  of  one  corpora- 
tion is  owned  by  another,  which  thereby  acquires  the  right  to 
control  its  management,  the  controlling  corporation  assumes 
a  relation  of  trust  towards  the  minority  stockholders  of  the 
corporation  controlled,  and  is  under  an  obligation  to  manage 
its  affairs  for  the  benefit  of  all  the  stockholders  and  not  for 
its  own  aggrandisement.^    This  is  merely  an  apphcation  of 


^  Citizens  State  Bank  v.  Hawkins, 
71  Fed.  369  (1896) ;  Matthews  v. 
Murchison,  17  Fed.  760  (1883); 
Market  Street  R.  Co.  v.  Hellman, 
109  Cal.  571  (1895),  (42  Pac.  Rep. 
225)  ;  White  v.  Syracuse,  etc.  R.  Co., 
14  Barb.  (N.  Y.)  559  (1853). 

2  Pullman  Car  Co.  v.  Missouri  Pac. 
R.  Co.,  11  Fed.  637  (1882),  affirmed 
115  U.  S.  597  (1885),  (6  Sup.  Ct.  Rep. 
194)  ;  Jessup  v.  IlUnois  Cent.  R.  Co., 
36  Fed.  735  (1888). 

^  Farmers  Loan,  etc.  Co.  v.  New 
York,  etc.  R.  Co.,  150  N.  Y.  410 
(1896),  (44  N.  E.  Rep.  1043,  55  Am. 
St.  Rep.  689,  34  L.  R.  A.  76) ;  Barr 
V.  New  York,  etc.  R.  Co.,  96  N.  Y. 
444  (1884) ;  George  v.  Central  R., 
etc.  Co.,  101  Ala.  607  (1893),  (14 
So.  Rep.  752) ;  Davis  v.  United  States 
Electric  Power,  etc.  Co.,  77  Md.  35 
(1893),  (25  Atl.  Rep.  982);  Goodin 
V.  Cincinnati,  etc.  Canal  Co.,  18  Ohio 
St.  169  (1868) ;  Pearson  v.  Concord 
R.  Corp.,  62  N.  H.  537  (1883),  (13 
Am.  St.  Rep.  590). 

In   Glengary   Consol.    Min.    Co.    v. 


Boehmer,  28  Colo.  1  (1900),  (62 
Pac.  Rep.  839)  the  Court  said ; 
"No  combination  of  stockholders  of 
a  corporation  less  than  the  whole 
will  be  permitted  to  manage  or  con- 
trol its  affairs  in  their  interest  alone. 
Minority  stockholders  cannot  be  de- 
prived of  their  rights  by  such  a  com- 
bination under  the  guise  of  a  policy 
of  the  corporation  dictated  by  the 
majority.  So  far  as  the  rights  of 
the  minority  are  concerned,  the  ma- 
jority, in  furtherance  of  their  plan  to 
reap  a  benefit  to  themselves  through 
a  transaction  in  which  the  minority 
do  not  participate,  become  the  cor- 
poration itself,  and  assume  the  trust 
relation  occupied  by  the  corporation 
towards  its  stockholders." 

For  a  different  view  of  the  obliga- 
tions of  a  corporation  as  a  controlUng 
stockholder,  see  Robotham  v.  Pru- 
dential Ins.  Co.,  64  N.  J.  Eq.  673 
(1903),  (53  Atl.  Rep.  848)  where  the 
Court  said:  "Authorities  have  been 
cited  to  support  the  proposition  that 
an  individual  or  corporation  holding  a 
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the  principle  that,  while  a  majority  of  the  stockholders  may 
legally  control  the  corporation's  business^  they  assume  the 
correlative  duty  of  good  faith,  and  cannot  manipulate  such 
business  in  their  own  interest  to  the  injury  of  minority  stock- 
holders.^ 

In  Farmers  Loan,  etc.  Co.  v.  New  York,  etc.  R.  Co."^  Judge 
Martin,  after  considering  a  number  of  cases  illustrating  the 
general  principle^  said:  "  While  the  question  in  some  of  the 
cases  cited  arose  between  stockholders  and  the  directors  and 


majority  of  the  capital  stock  of  an- 
other corporation  sustains,  by  reason 
of  such  holding,  a  fiduciary  relation 
to  the  minority  st  oc  kholders  and , 
therefore,  it  is  urged  that  the  acqui- 
sition of  a  majority  of  Fidelity  stock 
by  the  Prudential  Company  should 
be  avoided  [citing  this  section]. 
But  these  authorities  only  hold  in 
effect  that  the  fiduciary  relation  arises 
when  the  majority  stockholder  as- 
sumes control  of  the  corporation  and 
dictates  the  action  of  the  directors. 
The  majority  stockholder  is  not  made 
a  trustee  for  the  minority  stockholder 
in  any  sense  by  the  mere  fact  that  he 
holds  a  majority  of  the  stock,  or  by 
the  further  fact  that  he  uses  the  voting 
power  of  his  stock  to  elect  a  board 
of  directors  for  the  corporation.  The 
majority  stockholder  does  not  neces- 
sarily control  the  directors  whom 
he  appoints,  and  in  fact  he  has  no 
right  to  control  them,  and  if  they  are 
controlle<l  by  him  they  may  be  \'io- 
lating  their  duty  for  wliich  he  also 
may  be  liable." 

See  also  Colgate  ^\  United  States 
Leather  Co.,  67  Atl.  Rep.  657  (X.  J. 
Ch.  1907).  And  see  Pierce  v.  Old 
Dominion  Cop]>er  Min.,  etc.  Co.,  58 
Atl.  Rep.  319  (N.  J.  1904). 

^  United  States:  Ervin  v.  Oregon 
R.,  etc.  Co.,  27  Fed.  630  (1886); 
Meeker  v.  Winthrop  Iron  Co.,  17  Fed. 
48  (1883).  See  also  Jackson  v.  Ludel- 
ing,  21  Wall.  616  (1874).  Compare 
Rogers  v.  Nashville,  etc.  R.  Co.,  91 
Fed.  312  (1898). 
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California :  AVright  v.  Or\'iIle  Min- 
ing Co.,  40  Cal.  20  (1870). 

Maryland:  In  Cannon  v.  Brush 
Electric  Co.,  96  Md.  446  (1903), 
(54  Atl.  Rep.  121)  an  electric  light 
company  owned  a  controlling  interest 
in  another  electric  light  company 
doing  business  in  the  same  city  in 
competition  with"  the  former  com- 
pany. A  stockholder  of  the  latter 
company  brought  a,  bill  against  the 
former  denjdng  that  it  was  fraudu- 
lently using  the  latter  company  for 
its  o'wt:!  benefit  at  the  expense  of 
the  latter's  stockholders.  The  Court 
held,  and  was  undoubtedly  correct 
in  hob-Ung,  that  none  of  the  acts 
complained  of  established  bad  faith. 
But  the  case  well  illustrates  the  im- 
possibility of  two  corporations  con- 
trolled b^''  the  same  persons  being 
real  rivals  in  business. 

New  Yor/c :  Gamble  v.  Queens 
County  Water  Co.,  123  N.  Y.  91 
(1890),  (■2r>  N.  E.  Rep.  201)  ;  Sage  v. 
Culver,  147  N.  Y.  241  (1895),  (41  N.  E. 
Rep.  513) ;  Pondir  v.  New  York,  etc. 
R.  Co.,  72  Hun,  384  (1893),  (25  N.  Y. 
Supp.  560)  ;  Meyer  v.  Staten  Island 
R.  Co.,  7  N.  Y.  St.  Rep.  245 
(1887). 

England :  Menier  v.  Hooper's  Tele- 
graph Works,  L.  R.  9  Ch.  App.  350 
(1874)  ;  Gregory  v.  Patchett,  33  Beav. 
595  (1864). 

2  Farmers  Loan,  etc.  Co.  v.  New 
York,  etc.  R.  Co.,  150  N.  Y.  430 
(1896),  (44  N.  E.  Rep.  1043,  55  Am. 
St.  Rep.  689,  34  L.  R.  A.  76). 
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officers  of  a  company,  who,  as  such,  held  a  position  of  trust 
as  to  the  former,  still,  where,  as  in  this  case,  a  majority  of  the 
stock  is  owned  by  a  corporation  or  combination  of  individuals, 
and  it  assumes  the  control  of  another  company's  business  and 
affairs  through  its  control  of  the  officers  and  directors  of  the 
corporation,  it  would  seem  that,  for  all  practical  purposes, 
it  becomes  the  corporation  of  which  it  holds  a  majority  of  the 
stock,  and  assumes  the  same  trust  relation  towards  the  minority 
stockholders  that  a  corporation  itself  usually  bears  to  its  stock- 
holders. .  .  .  The  principle  of  these  authorities  renders  it 
quite  obvious  that  a  corporation,  purchasing  a  majority  of  the 
stock  of  a  competing  one,  cannot  obtain  control  of  its  affairs, 
divert  the  income  of  its  business,  refuse  business  which  would 
enable  the  defaulting  company  to  pay  its  interest,  and  then 
institute  an  action  in  equity  to  enforce  its  obligations,  for  the 
avowed  purpose  of  obtaining  entire  control  of  its  property  to 
the  injur.'  of  the  minority  stockholders.  Such  a  course  of  ac- 
tion is  clearly  opposed  to  the  true  interests  of  the  corporation 
itself,  plainly  discloses  that  one  thus  acting  was  not  influenced 
by  any  honest  desire  to  secure  such  interests,  but  that  its 
action  was  to  serve  an  outside  purpose,  regardless  of  conse- 
quences to  the  debtor  company,  and  in  a  manner  inconsistent 
with  its  interest  and  the  interest  of  its  minority  stock- 
holders." ' 

The  fact  that  the  right  to  purchase  and  hold  stock  is  expressly 
conferred  upon  a  corporation  by  statute,  in  no  way  confers  upon 
it  power  to  employ  the  stock  for  inequitable  purposes.  With- 
out statutory  authority,  it  has  no  power  to  hold  stocks  at  all. 

'  The  primary  injury  in    Farmers  35    Misc.    (N.  Y.)    69    (1901),    (N.  Y. 

Loan,  etc.  Co.  v.  New  Yorli,  etc,  R.  Co.,  Supreme  Court). 

supra,  was    to    tiie    corporation    fore-  In  De  Neufville  v.  New  York,  etc. 

closed  and  the  injury  to  stoclcholders  R.  Co.,  81  Fed.  10  (1897)  it  was  held 

was    derivative    only.     Consequently  that  a  stockholder's  bill  setting  forth 

it  was  held  in  a  suit  brought  by  an  facts  shown  in  Farmers  Loan,  etc.  Co. 

individual  stockholder  following  that  ii.  Xew  York,  etc.  R.  Co.,  swpro,  showed 

decision  that  the  corporation  was  a  an   unlawful    diversion    of   the    funds 

necessary  party  to   a  suit  by  a  stock-  of  the  corporation  in  question  which 

holder  in  behalf  of  all  similarly  sit-  entitled  it  to  sue  for  the  protection 

uated,  and  that  a  stockholder  could  of  its  rights  ;    and  that  in  default  of 

not  maintain  an  individual  action  for  such  action  a  stockholder  coi^ild  sue 

injury  to  his  particular  shares.  in  its  behalf. 

Niles   V.    New   York,  etc.    R.    Co., 
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With  authority,  it  assumes  the  equitable  obligations  of  any 

majority  stockholder. 

§  301.  Remedies  of  Minority  Stockholders  of  Controlled  Cor- 
poration. —  While  a  corporation,  holding  a  controlling  inter- 
est in  another  company,  so  long  as  it  fulfils  the  obUgation 
of  its  trust  relation  towards  minority  stockholders,  may  exercise 
its  legal  power  to  determine  the  policy  of  the  corporation  which 
it  controls,  it  will  be  restrained  by  a  court  of  equity,  at  the 
instance  of  a  minority  stockholder,  when  it  disregards  its  obli- 
gations and  manages,  or  undertakes  to  manage,  the  corpora- 
tion for  its  own  use  rather  than  for  the  benefit  of  all  the  stock- 
holders.^    The  temptation  to  regulate  the  affairs  of  a  competing 


^  In  MacGinnis  v.  Boston,  etc. 
Mining  Co.,  29  iMont.  462  (1903), 
(75  Pac.  Rep.  89)  the  Montana 
Supreme  Court  said:  "Whenever, 
in  the  conduct  of  the  business,  the 
purposes  of  the  charter  of  the  Mon- 
tana Company  are  ignored  and  the 
rights  of  the  minority  stockliolders 
are  disregarded,  the  courts  of  this 
State  have  ample  power  by  way  of 
injunction,  or  a  receivership  if  neces- 
sary, to  compel  it  to  observe  its  con- 
tract obligations  with  the  State  and 
stockholders." 

One  railroad  company,  owning  a 
majority  of  the  stock  of  another 
railroad  company,  and  controlling  its 
affairs,  has  no  right  to  vote  its  stock 
so  as  to  manage  the  corporation  for 
its  own  use  rather  than  for  the  latter 's 
benefit,  to  impair  its  earnings  and 
prejudice  the  rights  of  its  minority 
stockholders  ;  and  equity  will  restrain 
such  voting.  Memphis,  etc.  R.  Co. 
V,  Wood,  S8  Ala.  630  (1889),  (7  So. 
Rep.  108). 

Where  a  railroad  company  has 
purchased  a  majority  of  the  stock  of  a 
competing  company  in  order  to  lessen 
competition,  and,  after  assuming  con- 
trol, violates  its  duties  in  respect  to  the 
property  and  rights  of  the  controlled 
cora>pany,  and  com.mits  wilful  waste, 
a  court  of  equity  will  interfere,  at  the 
suit  of  a  minority  stockholder  of  the 
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controlled  corporation,  and  will  re- 
strain the  controlUng  corporation  from 
further  using  its  stock  in  the  manage- 
ment of  the  corporation,  and  in  the 
election  of  its  officers.  George  v. 
Central  R.,  etc.  Co.,  101  Ala.  607 
(1892),  (14  So.  Rep.  752). 

Generally,  that  one  corporation 
may  be  enjoined  from  voting  the  ma- 
jority stock  held  by  it  in  another  cor- 
poration when  the  two  companies 
have  conflicting  intero'^ts,  see  Amer- 
ican, etc.  Co.  V.  Linn,  93  Ala.  610 
(1890),  (7  So.  Rep.  191);  Mack  v. 
DeBardeleben,  etc.  Co.,  90  Ala.  396 
(1890),  (8  So.  Rep.  150). 

Where  the  directors  of  an  insurance 
company  arranged  for  the  transfer 
of  the  control  of  their  corporation 
to  a  trust  company  under  a  scheme 
which  would  confer  upon  them,  and 
associates  of  their  choosing  great 
profits  and  power,  it  was  held  that 
they  were  di'^qualified  from  finally 
determining  that  the  scheme  would 
be  advantageous  to  their  corporation 
and  that  the  burden  was  upon  them 
to  show  that  it  would  be  advanta- 
geous. 

Robotham  v.  Prudential  Ins.  Co., 
64  N.  J.  Eq.673  (1903),  (53Atl.  Rep. 
842). 

Fraudulent  use  of  its  power  by  a 
corporation  holding  a  majority  of  the 
stock  of  another  corporation,  to  the 
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company  in  its  own  interest  is,  naturally,  so  great  that  a  court 
of  equity  will  zealously  guard  the  rights  of  minority  stockholders 
from  actual  or  threatened  infringement,  and  will  restrain,  by 
injunction,  the  controlling  corporation  from  administering  the 
affairs  of  the  corporation  in  a  manner  injurious  to  the  cor- 
poration and  its  stockholders  as  a  whole.  Equity  will  compel 
majority  stockholders  to  exercise  their  controlling  power  over 
a  corporation  in  its  interest  and  not  for  ulterior  purposes. 


injury  of  minority  stockholders,  may 
constitute  ground  for  the  appoint- 
ment of  a  receiver  for  the  corporation. 
Davis  v.  United  States  Electric 
Power,  etc.  Co.,  77  Md.  35  (1893), 
(25  Atl.  Rep.  982). 

In  Milbank  v.  New  York,  etc.  R. 
Co.,  64  How.  Pr.  (N.  Y.)  28  (1882), 
the  Court  said :  "It  is  against  public 
poUcy  to  have,  or  permit,  one  cor- 
poration to  embarrass  and  control 
another,  and,  perhaps,  competing  cor- 
poration, in  the  management  of  its 
affairs,  as  may  be  done  if  it  is  per- 
mitted to  own  and  vote  upon  the 
stock."  Compare  tliis  language  with 
the  decision  in  another  New  York 
case  (Oelbermann  v.  New  York,  etc. 
R.  Co.,  77  Hun  (N.  Y.),  332  (1894), 
(29  N.  Y.  Supp.  545)),  where  it  was 
held  that  a  court  of  equity  could  not 
restrain  a  controlhng  corporation 
from  voting  on  its  stock  upon  allega- 
tion or  proof  that  it  intended  to  cause 
a  board  of  directors  to  be  elected, 
who,  by  their  action  or  non-action, 
might  prejudice  the  interests  of  minor- 
ity stockholders. 

Where  one  railroad  company  con- 
trols another,  as  a  part  of  its  system. 


through  the  ownership  of  stock,  and 
operates  the  road  of  the  latter  com- 
pany in  its  own  interest,  and  not  in 
the  interest  of  the  controlled  com- 
pany, a  receiver,  into  whose  hands 
both  roads  have  passed,  cannot  re- 
cover from  the  controlled  company 
expenses  incurred  in  operating  it, 
Phinizy  v.  Augusta,  etc.  R.  Co.,  62 
Fed.  771"  (1894). 

A  stockholder  has  no  standing  to 
enjoin  the  sale  of  controlling  interests 
in  his  corporation  to  another  corpora- 
tion upon  the  ground  that  he  appre- 
hends that  the  purchasing  corpora- 
tion will  use  such  control  to  the 
prejudice  of  minority  stockholders. 

Ingraham  v.  National  Salt  Co., 
72  App.  Div.  (N.  Y.)  582  (1902), 
(76  N.  Y.  Supp.  1116),  affi,rmed  179 
N.  Y.  556  (1904),*  (71  N.  E.  Rep. 
1128). 

That  laches  may  bar  a  minority 
stockholder  of  a  corporation,  controlled 
by  another,  from  complaining  of  the 
diversion  of  traffic  and  misuse  of  prop- 
erty by  the  controlling  corporation,  see 
Alexander  v.  Searcy,  81  Ga.  536  (1889), 
(8S.  E.  Rep.  630). 
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PART   V 
COMBINATIONS   OF  CORPORATIONS 


Article    I 

COMBINATIONS      AS      AFFECTED      BY     PRINCIPLES     OF 
CORPORATION    LAW 


CHAPTER  XXVIII 

NATUHE    AND    FORMATION    OP   COMBINATIONS 

§  302.  Definition  of  Term  "Combination." 

§  303.  Definition  of  Term  "Association." 

§304.  Definition  of  Term  "Trust." 

§  305.  Popular  Use  of  Word  "Trust." 

§  306.  Definition  of  Phrase  "Corporate  Combination." 

§  307.  Evolution  pf  the  Combination. 

§  308.  Formation  of  Associations. 

§  309.  Formation  of  Trusts. 

§  310.  Formation  of  Corporate  Combinations. 

§  311.  Analysis  of  Principles  determining  Legality  of  Combinations. 

§  302.    Definition    of    Term    "  Combination.'  —  The     word 

"  combination  "  is  used  in  this  treatise  as  a  generic  term  to  de- 
scribe any  union  of  corporations,'  not  amounting  to  consolida- 

'  Industrial  combinations  are,  of  corporations  and  indi\dduals.  The 
practically,  combinations  of  cor-  scope  of  this  treatise  includes  only 
porations.  The  modern  combination  an  examination  of  the  principles  relat- 
of  capital  is  a  corporate  combina-  ing  to  combinations  of  corporations, 
tion.  Combinations  of  individuals  but,  in  such  examination,  it  is  be- 
are,  however,  gox'crned  by  the  same  lic\ed  to  be  both  necessary  and  de- 
rules  of  public  policy,  and  anti-trust  sirable  to  refer  freely  to  all  illustrative 
legislation  —  State  and  federal  —  is  cases  —  whether  of  combinations  of 
directed    both    against    combinations  individuals  or  of  corporations. 
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tion,  entered  into  by  mutual  agreement  for  supposed  mutual 
advantage.^ 

§  303.  Definition  of  Term  ''  Association.'*  — The  term  ^'  asso- 
ciation" is  employed  to  describe  that  species  of  combination 
wherein  two  or  more  competing  corporations  unite,  by  agree- 
ment, for  a  special  purpose  of  business,  and  conduct  their 
affairs  according  to  such  agreement,  but  in  which  there  is  no 
community  of  financial  interest  and  each  corporation  retains 
its  own  property  and  manages  its  own  affairs.^ 


^  "The  union  or  association  of  two 
or  more  persons  for  the  attainment  of 
some  common  end,"  Century  Dic- 
tionary suh  nom.  "Combination." 
In  Watson  v.  Harlem,  etc.  Nav.  Co., 
52  How.  Pr.  (N.  Y.)  352  (1877),  tlie 
Court  thus  discussed  the  meaning 
to  be  attached  to  the  word  "combine  " 
as  used  in  a  statute  forbidding  certain 
companies  to  "combine  "  :  "The  word 
'combine'  is  not  to  be  found  in  either 
of  the  dictionaries  of  Burrill  or 
Bouvier,  and  I  do  not  find  it  defined 
in  the  edition  of  Jacobs  to  which  I 
have  access.  Bouvier  defines  'com- 
bination' as  a  union  of  men  for  the 
purpose  of  violating  the  law,  and  as  a 
union  of  different  elements.  Jacobs, 
without  specifically  defining  the  word, 
states  that  'combinations  to  do  un- 
lawful acts  are  punishable  before  the 
unlawful  act  is  executed ;  this  is  to 
prevent  the  consequences  of  combina- 
tions and  conspiracies,'  and  he  refers 
to  the  titles  'Confederacy'  and  'Con- 
spiracy.' He  defines  confederacy  to 
be  'where  two  or  more  combine  to- 
gether to  do  any  damage  or  injury  to 
another,  or  to  do  any  unlawful  act.' 
As  to  the  meaning  of  the  word  'con- 
spiracy,' he  says  this  word  was  for- 
merly used  almost  exclusively  'for 
an  agreement  of  two  or  more  persons 
falsely  to  indict  one,  or  to  procure 
him  to  be  indicted  of  felony;  now  it 
is  no  less  commonly  used  for  the 
unlawful  combination  of  workmen  to 
raise  their  wages,  or  to  refuse  work- 
ing except  on  stipulated  conditions.' 


Worcester  defines  *  combine'  thus* 
'To  join  together;'  'to  coalesce;'  'to 
unite;'  'to  be  united;'  'to  be  joined 
in  friendship  or  in  design.'  And  he 
defines  'combination'  to  be  a  'union 
of  persons  for  certain  purposes,* 
'  association, '  '  alliance, '  '  coalition, ' 
'confederacy.'  And  Roget,  in  his 
Thesaurus,  classifies  the  word  'com- 
bine' as  synonymous  with  or  belong- 
ing to  the  same  class  as  'unite,  incor- 
porate, amalgamate,  embody,  absorb, 
reimbody,  blend,  merge,  fuse,  melt 
into  one,  consolidate,  coalesce,  cen- 
tralize, to  impregnate,  to  put  together, 
to  lump  together'  .  I  think  that 
there  can  be  no  difficulty  in  deter- 
mining precisely  what  the  legislature 
intended  in  using  the  word  'combined 
in  the  twenty-seventh  section  of  the 
act  now  under  consideration.  They 
did  not  intend  to  use,  and  did  not  use, 
that  word  in  the  strict  technical  legal 
sense  which  is  maintained  by  the  coun- 
sel for  the  defendants.  The  object  of 
the  legislature  was  to  prevent  coa- 
litions, unions,  mutual  agreements, 
blendings  of  the  companies  which 
might  be  organized  and  incorporated, 
under  the  act,  for  any  purpose." 

See  also  ante,  §  16:  *' Distinction 
between  Consolidation  and  Comhina- 
tion." 

^  "The  act  of  a  number  of  persons 
who  unite  or  join  together  for  some 
special  purpose  or  business.  The 
union  of  a  company  of  persons  for  the 
transaction  of  designated  affair-^,  or 
the  attainment  of  some  common  ob- 
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§  304.  Definition  of  Term  "Trust."  —A  specific  definition 
of  the  term  ''  trust/'  as  applied  to  industrial  combinations,  is: 
A  combination  of  competing  corporations  formed  through 
the  transfer  by  the  stockholders  of  several  corporations  to 
a  common  trustee  of  controlling  stock  interests  therein,  in 
exchange  for  certificates  issued  by  the  trustee  for  "each  stock- 
holder's proportional  equitable  interest  in  all  the  stock  so 
transferred.^ 

§  305.  Popular  Use  of  Word  "  Trust."  —The  word  "  trust," 
as  popularly  used,  has  a  much  broader  meaning  than  is  indi- 
cated by  its  specific  definition.  It  is  applied  generally  to  all 
combinations  of  industrial  corporations  formed  for  the  pur- 
pose of  regulating  the  price  and  supply  of  commodities.^    The 


ject."     Black's  Law  Diet.,   sub  nom. 
"Association." 

"As  mercantile  concerns  under  free- 
dom of  trade  have  tended  in  our  cities 
to  be  more  and  more  vast  and  com- 
prehensi^'e  and  absorb  the  smaller 
ones,  so  it  is  reasonable  to  suppose 
that  the  right  of  association  will  be 
made  more  and  more  available  in 
manufacturing.  lu  fact  the  two 
tendencies  are,  in  substance,  the 
same.  If  association  is  prevented 
by  law  different  manufactories  ,may 
be  melted  into  one."  Article  in 
"Political  Science  Quarterly,"  vol.  3, 
p.  609,  by  Prof.  Theodore  W.  Dwight. 
^  "An  organization  for  the  control 
of  several  corporations  under  one 
direction  by  the  device  of  a  transfer 
by  the  stockholders  in  each  corpora- 
tion of  at  least  a  majoritj'"  of  the  stock 
to  a  central  committee,  or  board 
of  trustees,  who  issue  in  return  to 
such  stockholders,  respectively,  cer- 
tificates showing  in  cFfrct  that,  al- 
though they  have  parted  with  their 
stock  and  the  consequent  voting 
power,  they  are  still  entitled  to 
diWdonds  or  to  share  in  the  profits  — 
the  object  being  to  enable  the  trustees 
to  elect  directors  in  all  the  corpora- 
tions, to  control  and  suspend  at  pleas- 
ure the  work  of  any,  and  thus  econ- 
omize  expenses,   regulate   production 
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and  defeat  competition. "  Century 
Diet,  sub  nom.  "Trust"  (specific 
definition). 

A  trust  "is  an  arrangement  by 
which  the  stockholders  of  various  cor- 
porations place  their  stocks  in  the 
hands  of  certain  trustees,  and  take 
in  lieu  thereof  certificates  showing 
each  stockholder's  equitable  interest 
in  all  the  stock  so  held.  The  result 
is  twofold:  1.  The  stockholders 
thereby  become  interested  in  all  the 
corporations  whose  stocks  are  thus 
held.  2.  The  trustees  elect  the  di- 
rectors of  the  several  corporations." 
Pamphlet  by  Mr.  S.  C.  T.  Dodd,  gen- 
eral solicitor  Standard  Oil  Co.,  en- 
titled "  Combinations  :  Their  Uses 
and  Abuses." 

2  Black's  Law  Diet,  sub  nom. 
"Trusts.''  In  Queen  Ins.  Co.  v.  State 
(Tex.  Civ.  App.  1893)  22  S.  AV.  Rep. 
1048  (22  L.  R.  A.  492)  the  Court  said  : 
"The  term  'trust'  is  not  employed  in  a 
technical  legal  sense.  By  very  recent 
commercial  usage,  the  meaning  of 
the  word  has  been  extended  so  as  to 
comprehend  combinations  of  corpora- 
tions or  capitalists  for  the  purpose  of 
controlling  the  price  of  articles  of 
prime  necessity,  or  the  charges  of 
transportation,  to  the  public." 

Pocahontas  Coke  Co.  v.  Powhatan 
Coal,  etc.  Co,,  60  V^\  Va.  508  (1906), 
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form  of  combination  is  immaterial.  Associations  for  pooling 
products  and  corporations  formed  for  the  purpose  of  purchasing 
corporate  properties  have  both  —  and  with  equal  inaccuracy 
—  been  called  ''  trusts.'' 

The  words  ''  trust  "  and  ''  combination  "  are  often  used 
synonymously,  and  a  definition  of  a  combination  as  ''  a  union 
of  men  for  the  purpose  of  violating  the  law/'  ^  defines  a  trust 
as  it  has  sometimes  existed,  possibly  more  in  the  past  than  in 
the  present,  in  the  popular  imagination. 

This  broad  use  of  the  word  "  trust  "  to  describe  combina- 
tions which  are  not  in  the  trust  form,  producing  confusion  and 
sometimes  unwarranted  prejudice,  should  be  avoided.  The 
word  is  used  in  this  treatise  as  applying  specifically  to  the 
trust  form  of  combination. 

§  306.  Definition  of  Phrase  "  Corporate  Combination."  — 
The  phrase  "  corporate  combination  "  may  be  defined  as  a  com- 
bination of  corporations  formed  by  the  transfer  of  the  control- 
ling stock  interests,  or  the  properties  and  good-will,  of  several 
corporations  engaged  in  the  same  branch  or  connected  branches 


(56  S.  E.  Rep.  269,  116  Am.  St. 
Rep.  901,  10  L.  R.  A.  (n.  s.)  268): 
"A  trust  has  been  defined  as  a  con- 
tract, combination,  confederation  or 
understanding,  express  or  implied, 
between  two  or  more  persons  to  con- 
trol the  price  of  a  commodity  or  ser- 
xices  for  the  benefit  of  the  parties 
thereto,  and  to  the  injury  of  tlie 
public,  and  which  tends  to  create  a 
monopoly."  See  also  State  v.  Fire- 
men's Fund  Ins.  Co.,  152  Mo.  1 
(1899),  (52  S.  W.  Rep.  595,  45  L. 
R.  A.  363). 

For  definitions  of  the  term  "trust  " 
in  State  anti-trust  statutes,  see 
post,  Ch.  XLII. 

^  Bouvier's  Law  Diet.  (Rawle's 
Ed.)  sub  nom.    "  Combinations." 

The  following  extract  from  the 
opinion  j.n  State  v.  Armour  Packing 
Co.,  173  Mo.  356,  387  (1903),  (73 
S.  ^V.  Rep.  645)  presents  an  extreme 
\'iew  of  the  effect  of  trusts  and  com- 
binations :    "'Competition  is  the  life 


of  trade.'  Pools,  trusts  and  conspir- 
acies to  fix  or  maintain  the  prices  of 
the  necessaries  of  life,  strike  at  the 
foundation  of  government ;  instil  a 
destructive  poison  into  the  Ufe  of  the 
body  politic ;  wither  the  energies  of 
competitors,  blight  indiiddual  invest- 
ments in  legitimate  businesir- ;  drive 
small  and  honest  dealers  out  of  busi- 
ness for  themselves,  and  make  them 
mere  *  hew^ers  of  wood  and  drawers  of 
water'  for  the  trust;  raise  the  cost 
of  hving  and  lower  the  price  of  wages ; 
take  from  the  average  American 
freeman  the  ability  to  supply  his 
family  with  necessary,  adequate 
and  wholesome  food  ;  force  the  boys 
away  from  school,  and  into  the  va- 
rious branches  of  trade  and  labor, 
and  the  girls  into  workshops  and  other 
avenues  of  business,  and  make  them 
breadwinners  while  they  are  yet 
almost  infants,  because  the  head 
of  the  house  cannot  earn  enough  to 
feed  and  clothe  his   family." 
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of  business  to  a  single  corporation,  formed  for  the  purpose, 
which  by  virtue  of  the  transfer  acquires  a  proprietary  interest 
in  such  stock  or  properties.' 

§  307.  Evolution  of  the  Combination.  — There  have  been 
three  distinct  steps  in  the  development  of  the  present  cor- 
porate combination,  brought  about  in  an  attempt  to  make 
effective  the  tendency  of  modern  business  life  towards  the 
concentration  of  corporate  interests  in  the  face  of  adverse 
judicial  decisions: 

First.  Associations  of  corporations  for  supposed  mutual 
advantage  were  formed,  having  for  their  object,  generally, 
the  restriction  of  production  and  the  regulation  of  prices. 
This  form  of  corporate  cooperation  was  usually  exemplified 
by  pooling  agreements  and  selling  agencies,  which  left  the 
several  corporations  independent  of  each  other,  except  as 
bound  by  a  more  or  less  informal  agreement.  Combinations 
of  this  character  were  declared  illegal  by  the  courts,  as  tend- 
ing to  suppress  competition  and,  consequently,  as  being  con- 
trary to  public  policy. 

Second.  The  trust  form  of  combination  was  resorted  to  in 
an  attempt  to  avoid  the  effect  of  the  decisions  against  associa- 
t'ons,  apparently  in  the  belief  that  the  deposit  by  stockholders 
of  their  shares  with  a  common  trustee  for  a  common  purpose  did 
not  constitute  a  combination  of  corporations,  because 

(1)  The  acts  of  the  stockholders  were  not  the  acts  of  the 
corporations. 

(2)  The  stockholders  of  the  several  corporations  had  a  right, 
if  they  saw  fit,  to  deposit  their  stock  with  a  trustee. 

These  views,  however,  were  not  adopted,  in  their  entirety 
by  the  courts,  and  the  trust  form  of  combination  was  con- 
demned, not  only  for  the  reasons  stated  in  the  case  of  associa- 

*  Strictly  speaking,   any   combina-  "Combinations,"     from     wiiich     the 

tion    of    corporations    is    a    corporate  phrase    is    taken,    defines    corporate 

combination.     As   used   in  this    trea-  combinations     as     follows     (§     5S.3)  : 

tise,  however,  the  phrase  has  reference  "Combinations    formed    by    the    sale 

rather  to  the  form  of  the  combination  or  lease  of  the  properties,  assets  and 

than    to    its    elements.     The    phrase  good-wdll    of    the   several    parties    or 

"corporate     form     of     combination"  corporations  to  one  large  corporation 

would  be   more   exact   but   less   con-  organized  for  the  purpose  of  acquiring 

venient.  the  several  properties." 

Mr.    Eddy    in    his    treatise    upon 
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tions,   but  because   it  violated  fundamental  principles  of  the 
law  of  corporations. 

Third.  The  corporate  combination  was  then  formed  to 
avoid  the  effect  of  the  decisions  against  the  ''trust."  In  the 
form  of  a  corporation  holding  the  stocks  of  the  subsidiary 
companies  it  has  not  always  withstood  attack,  even  for  rea- 
sons peculiar  to  corporation  law.  In  the  form  of  a  corpora- 
tion purchasing  the  plants  of  the  several  companies,  it  seems 
invulnerable  from  that  standpoint,  but,  in  common  with 
every  form  of  combination,  may  be  successfully  attacked  if 
formed  for  an  unlawful  purpose. 

§  308.    Formation  of   Associations. 
(A)     Railroad  Pools:'- 

An  agreement  between  competing  railroad  or  other  trans- 
portation  companies   whereby,   for   the   purpose   of    avoiding 


^  Pools.  "A  railroad  pool  is  an 
agreement  between  competing  rail- 
roads to  apportion  competing  busi- 
ness. More  precisely,  it  is  an  arrange- 
ment made  by  several  railroads  com- 
peting for  business  to  allot  to  each  a 
stated  percentage  of  the  whole  com- 
petitive traffic,  or  of  the  receipts 
thereof,  together  with  a  mutual 
guaranty  that  each  road  shall  receive 
its  share.  The  purpose  of  pooling 
is  to  remove  the  incentive  to  com- 
petition. A  road  will  hardly  cut  its 
rates  to  get  away  another's  traffic 
if  there  is  nothing  to  be  gained  by 
so  doing. 

"  Railroad  pools  are  of  two  kinds  : 

(1)  Traffic  pools. 

(2)  Money  pools. 

"I.  A  traffic  or  tonnage  pool  is  an 
agreement  whereby  each  member  is 
guaranteed  to  receive  and  can  receive 
only  a  stated  percentage  of  the  com- 
petitive traffic.  Taking  a  series  of 
years,  the  percentages  of  freight 
carried  by  competing  and  well  estab- 
lished hnes  between  two  important 
points  will  not  vary  greatly.  The 
distribution  of  business  is  fairly  con- 
stant. It  is,  therefore,  easy  for  the 
makers  of  the  pool  to  determine  the 


proportion  of  the  traffic  which  each 
member  should  receive.  A  pool  to  be 
permanent  should  be  based  upon 
natural  percentages.  A  traffic  pool 
only  applies  to  competitive  traffic  and 
sometimes  only  to  through  competi- 
tive traffic .  Local  business  is  un- 
affected. In  fact,  rate  wars  with 
regard  to  local  competiti\'e  traffic 
have  taken  place  between  members 
of  a  through  traffic  pool.  When  the 
time  for  adjusting  accounts  ap- 
proaches, if  any  member  has  received 
less  than  its  allotment  of  the  traffic, 
sufficient  freight  is  diverted  from  a 
road  which  has  received  in  excess 
of  its  percentage  to  make  up  the  de- 
ficiency. Freight  diverted  for  this 
purpose  is,  if  possible,  freight  not 
specially  routed.  But  sometimes  it 
is  necessary  to  forward  contrary  to 
the  preferences  of  shippers.  This 
makes  trouble,  and  was  so  great  an 
objection  to  the  traffic  pool  that  it 
was  largely  abandoned,  even  before 
the  enactment  of  the  statute  against 
pooling. 

"  II.  A  money  pool  is  an  agree- 
ment whereby  each  member  is  guar- 
anteed to  receive  and  can  receive  only 
a    stated   percentage    of   the   receipts 

557 


§    308  INTERCORPORATE    RELATIONS  [PART    V 

competition,  the  joint  traffic  or  earnings  are  divided  between 
the  companies  in  fixed  proportions,  constitutes  ''  poohng." 
Railroad  pools  are  of  two  kinds: 

(1)  Traffic  pools,  wherein  an  agreed  proportion  of  the 
traffic  or  business  of  all  the  companies  is  allotted  to  each  cor- 
poration.^ 

(2)  Money  -pools,  wherein  all  the  earnings  or  profits  are  placed 
in  a  common  fund  or  pool  and  divided  between  the  corporations 
in  the  proportions  stated  in  the  agreement.^ 

Manufacturing  corporations  may  also,  if  not  unlawful,  "  pool  " 
their  products  or  earnings,  but  the  term  is  generally  used  with 
reference  to  the  agreements  of  railroad  or  other  transportation 
companies.^ 
(B)    Industrial  Associations: 

Associations  of  competing  industrial  corporations  have  for 
their  primary  object  the  restriction  of  competition.  This 
object  has  been  sought  to  be  attained  under  agreements  in 
various  forms: 

(1)  Agreements  prescribing  a  scale  of  prices  at  which  the 
products  of  the  several  companies  shall  be  sold> 

from  competitive  traffic.      This  type  of  the  earnings  might  have  been  at- 

of  pool  —  called  a,   joint   purse  —  has  tracti^^e  to  a  road  in  need  of  funds, 
been   com.mon  in   England.     It   may  "The   money  paid  into   a  money 

be    based    either    upon    gross    or   net  pool  is  periodically  distributed  by  the 

earnings.     The     percentages     of    the  official    in    charge    according    to    the 

members   are,   of  course,    determined  stipulated   allotments.     In   this   type 

by  past  earnings,  but  they  take  their  of  pool  each  road  takes  all  the  business 

allotments     entirely     irrespective     of  offered  and  conducts  its  affairs  inde- 

actual     earnings     during     the     pool's  pendently     of     the     other     members, 

existence.      But    as    one    road    might  except    as    it    pools    its    receipts    in 

incur  extra  expenses  in  mo\'ing  a  far  whole  or  part." 

greater  bulk  of  traffic  than  its  propor-  From     American    Railroad     Rates, 

tion  of  the  earnings  called  for,  it  was  by  Walter    C.    Noyes,    Boston,    1905, 

customary,  during  the  pooling  period  pp.  137-141. 

of  the   American   railroads,    for   each  ^  Eclipse  Towboat  Co.  v.  Pontchar- 

road  to  retain  a  third  or  a  half  of  the  train  R.  Co.,  24  La.   \nn.  1  (1872). 
receipts  from  the  pooled  business  to  ^  Hare    v.    London,    etc.    R.    Co., 

co\'er  the  actual  expenses  connected  2  Johns.  &  H.  80  (1861),  (30  L.  J.  Ch. 

therewith.     The     remainder     of     the  817,  7  Jur.  (x.  s.),  1145). 
receipts  went  into  the  pool.     In  some  ^  For  consideration  of  the  legality  of 

cases    the    roads    were    permitted    to  "j)0olin2;,"  see  post,  §  361a:   Associa- 

retain  but  a  very  small  percentage  in  tions    of    Railroad    CoTnpanies.  —  (C) 

order    to    avoid    the    temptation    to  Pools." 
compete    for    that   alone.     A    moiety  *  Dolph    v.    Troy    Laundry    Maeh. 
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(2)  Agreements  limiting  the  amount  of  production  of  each 
company.' 

(3)  Agreements  appointing  a  common  selling  agent  to 
dispose  of  the  products  of  all  the  companies  at  fixed  prices, 
or  at  prices  adjusted  by  a  supervising  committee.^ 

(4)  Agreements  for  the  purchase  of  a  company's  entire 
production  for  a  term  of  years. ^ 

(5)  Agreements  to  give  rebates  to  members  of  association.'' 
Many    other   forms    of    agreement,    modifications    of    those 

stated,  have  also  been  adopted. 

§  309.  Formation  of  Trusts.  —  The  following  elements  are 
essential  to  the  formation  and  existence  of  the  trust  form  of 
combination: 

(1)  The  deposit  by  the  holders  of  a  majority  of  the  stock 
of  the  several  corporations  to  be  combined  of  their  shares 
with  a  trustee  or  trustee  body,  and  the  transfer  of  the  legal 
title  thereof  to  the  trustee. 

(2)  The  issue  and  delivery  by  the  trustee  to  the  stockholders, 
in  lieu  of  the  stock  deposited,  of  trust  certificates  showing  the 
proportional  interest  of  each  stockholder  in  all  the  stock  de- 
posited. ^^ 

(3)  The  execution  of  a  trust  agreement  °  defining  the  rights 

Co.,  28  Fed.  (553)   (1886)  ;    De  Witt  Coal  Co.,   68  Pa.   St.    173   (1871),    (8 

Wire  Cloth  Co.  v.  New  Jersey  Wive  Am.   Rep.    159) ;    Skrainka  v.   Schar- 

ClothCo.,  16Daly(N.  Y.),529(1891),  ringhausen,  8  Mo.   App.  522  (1880); 

(14  N.  Y.  Supp.  277)  ;  Cohen  v.  Berlin  Central  Shade  Roller  Co.  v.  Cushman, 

&  Jones  Env,  Co.,  38  App.    Div.    (N.  143  Mass.  353  (1887),  (9  N.  E.  Rep. 

Y.)  499  (1899),  (56  N.  Y.  Supp.  588) ;  629)  ;   Cummings  v.  Union  Blue  Stone 

Nesterv.  Continental  Brewing  Co.,  161  Ass'n,    15    App.    Div.    (N.    Y.)    602 

Pa.  St.  473  (1894),  (29  Atl.  Rep.  102) ;  (1897),    (44   N.   Y.   Supp.   787).     See 

Herrinian    v.    Menzies,    115    Cal.    16  also    Pocahontas    Coke    Co.    v.    Pow- 

(1896),    (44  Pac.    Rep.    660,   56    Am.  hatan   Coal,   etc.  Co.,  60  W.  Va.   508 

St.  Rep.  82,  35  L.  R.  A.  318) ;   Texas  (1906),  (56  S  .E.  Rep.  273,  116  Am.  St. 

Standard  Oil  Co.  v.   Adoue,  83  Tex.  Rep.  901,  10  L.  R.  A.  (N.  s.)  268). 
650  (1892),   (19  S.   W.   Rep.   274,   29  =  Live    Stock    Ass'n    v.    Levy,    54 

Am    St.  Rep.  690,  15  L.  R.  A.  598).  N.  Y.  Super.   Ct.   32  (1886);    Pacific 

'Morris  Run  Coal  Co.  v.   Barclay  Factor  Co.  i'.  Adler,  90  Cal.  110  (1891), 

Coal  Co.,   68   Pa.   St.    173   (1871),    (8  (27  Pac.  Rep.   36,  25  Am.    St.    Rep. 

Am.  Rep.   159);    Santa  Clara  Valley  102). 

Mill,  etc.  Co.  V.  Hayes,  76  Cal.  387  *  Mogul     Steamship     Co.     v.     Mc- 

(1888),  (18  Pac.  Rep.  391,  9  Am.  St.  Gregor,  L.  R.  17  App.  Gas.  25  (1891), 

Rep.  211).  (61  L.  J.  R.  295). 

'  Morris  Run  Goal  Co.  v.  Barclay  '  The  trust  agreement  in  the  case  of 
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of  the  parties;  providing,  usually,  for  the  election  and  suc- 
cession of  trustees,  their  term  of  office  and  the  transfer  of  trust 
certificates,  and  necessarily  providing 

(A)  That  the  trustee  shall  vote  the  stock  deposited  and 
elect  the  directors  of  the  several  corporations. 

(B)  That  the  trustee  shall  receive  all  dividends  from  the 
several  corporations  and  place  them  in  a  common  fund. 

(C)  That  the  trustee  shall  make  dividends  from  this  fund 
—  when  sufficient  for  the  purpose  — upon  the  trust  certificates. 

§  310.  Formation  of  Corporate  Combinations.  —  As  indi- 
cated by  the  definition,  corporate  combinations  generally  take 
one  of  two  distinct  forms,  and  are  usually  created  in  the  manner 
following : 

(1)  In  pursuance  of  an  agreement  between  persons  in- 
terested in  competing  corporations,  a  holding  corporation  is 
organized,  under  the  laws  of  a  State  permitting  its  corpora- 
tions to  acquire  and  hold  the  stock  of  other  corporations, 
with  a  capital  stock  at  least  equal  to  the  aggregate  capital  of 
the  several  corporations.  This  corporation  issues  its  own 
shares,  upon  an  agreed  basis,  in  exchange  for  the  shares  of 
the  several  corporations,  being  certain  to  obtain  at  least  a 
majority  of  the  shares  of  each  corporation.  All  the  corpora- 
tions continue  in  existence,  and  the  subsidiary  companies  are 
controlled  by  the  holding  corporation,  which  derives  its  income 
from  the  dividends  paid  by  them.  In  organizing  this  form 
of  corporate  combination  the  dealings  are  entirely  between  the 
holding  corporation  and  the  stockholders  of  the  several  com- 
panies.^ 

(2)  As  a  part  of  a  plan  for  combining  competing  corporate 
interests,  a  purchasing  corporation  is  organized,  with  a  share 
capital    sufficiently    large   for   the   purpose,    which    purchases 

the  Sugar  Trust  is  stated  at  length  in  ^  Robinson  v.  Holbrook,  148  Fed. 
People  t).  North  River  Sugar  Ret'g  Co.,  109  (1906):  "Ordinarily,  corporate 
121  N.  Y.  582  (1890),  (24  N.  E.  Rep.  combinations  effected  through  a 
834,  18  Am.  St.  Rep.  483,  9  L.  R.  A.  holding  corporation  are  organized 
33),  and  that  in  the  case  of  the  Stand-  by  dcaling.s  which  are  entirely  between 
ard  Oil  Trust,  in  State  v.  Standard  Oil  the  holding  corporation  and  the  share- 
Co.,  49  Ohio  St.  137  (1892),  (30  N.  E.  holders  of  the  several  companies 
Rep.  279,  34  .\m.  St.  Rep.  .541,  whose  shares  are  to  be  held. "  Citing 
36  Am.  &  Eng,  Corp.  Cas.  1,  15  L.  R.  this  section. 
A.  145). 
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the  properties  —  plants,  stock  in  trade  and  good- will  —  of  the 
several  corporations  and  issues  its  own  stock  in  payment 
therefor.  Preferred  stock  is  generally  issued  for  tangible 
assets;  common  stock,  for  good-will.  The  shares  are  usually 
delivered  to  the  vendor  corporations,  but  may  be  directly 
distributed  among  their  stockholders. 

The  purchasing  corporation,  as  the  result  of  this  process, 
becomes  the  absolute  owner  of  the  property  of  all  the  cor- 
porations, and  may  continue  or  suspend  the  business  there- 
tofore carried  on  by  them,  and  otherwise  manage  its  affairs, 
without  restriction  or  supervision  except  by  the  State  and 
its  own  stockholders.  This  form  of  corporate  combination  is, 
in  its  creation,  wholly  between  the  two  corporations,  vendor 
and  purchaser,  and  is  least  liable  of  all  to  violate  any  principle 
of  corporation  law. 

In  particular  instances,  this  form  has  been  modified  and  cor- 
porate properties  have  been  taken  over  under  lease  instead 
of  sale.  So,  corporate  combinations  have  been  brought  about 
by  uniting  the  two  methods  —  by  acquiring  both  the  stock 
and  the  property  of  the  several  corporations,  or  the  stock  of 
some  and  the  property  of  others. 

§  311.  Analysis  of  Principles  determining  Legality  of  Combi- 
nations. —  The  legality  of  a  combination  of  corporations  in  any 
form  —  trust,  corporate  combination  or  simple  association  — - 
must  be  ascertained  by  the  application  of  the  following  nega- 
tive principles: 

(1)  A  combination  of  corporations  is  illegal  which  contravenes 
the  -principles  of  law  governing  corporations. 

In  applying  this  principle  it  is  of  importance  to  ascertain: 

(A)  The  manner  of  organization. 

(B)  The  powers  of  the  companies. 

(2)  A  combination  is  illegal  which  contravenes  rules  of  public 
policy.^ 

In  applying  this  principle  it  is  of  essential  importance  to 
ascertain : 

(A)  The  purposes  of  the  combination  — as  a  fact. 

(B)  The  rules  of  public  policy  —  as  a  matter  of  law. 

^  A  combination  amounting  to  a  combinations  of  capital  are  seldom 
conspiracy  is  also  illegal,  but  modern       conspiracies.     See  post,   §  328. 
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(C)    The  bearing  of  the  rules  upon  the  facts. 

(3)  A  combination  is  illegal  which  contravenes  any  statutory 
provision. 

The  application  of  this  axiomatic  principle,  in  any  particu- 
lar case,  may  depend  upon: 

(A)  The  form  and  object  of  the  combination. 

(B)  The  constitutionahty  and  construction  of  the  statute. 


CHAPTER  XXIX 


PRINCIPLES    OF   CORPOEATION    LAW   AFFECTING   ASSOCIATIONS 

AND   TRUSTS 

§  312.  Legality  of  Associations  not  generally  a  Question  o!  Corporation  Law. 

§  313.  In  Formation  of  Trust,  State  regards  Acts  of  Stockholders  as  Acts  ot 

Corporation. 

§  314.  Trust  invalid  as  invohdng  Partnership  of  Corporations. 

§  315.  Trust  invalid  as  involving  Delegation  of  Corporate  Powers. 

§  316.  Trust  invalid  as  involving  Practical  Consolidation. 

§  317.  Rights  and  Liabilities  growing  out  of  Trusts. 

§  312.  Legality  of  Associations  not  generally  a  Question  of 
Corporation  Law.  —  The  association  of  several  corporations 
for  the  promotion  of  their  common  interests  is  merely  the  ex- 
ercise of  the  general  right  to  contract,  pertaining  to  every 
corporation  within  the  limitations  of  its  charter. 

Corporations,  retaining  the  management  of  their  affairs, 
may  generally  —  so  far  as  principles  of  corporation  law  are 
concerned  —  enter  into  such  agreements  with  other  corpora- 
tions as  they  may  deem  expedient.  Such  agreements  are  sel- 
dom ultra  vires,  except  in  the  broad  sense  that  an  unlawful 
act  is  always  ultra  vires.  The  test  of  illegality,  however,  lies 
in  the  application  of  other  principles  than  those  of  corporation 
law. 

§  313.  In  Formation  of  Trust,  State  regards  Acts  of  Stock- 
holders as  Acts  of  Corporation.  —  One  reason  for  adopting  the 
trust  form  of  combination  was  the  assumption  that  because 
the  corporations  were  not  parties  to  the  agreement  between 
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the  stockholders  and  the  trustee,  they  did  not,  themselves, 
participate  in  the  combination. 

This  assumption  was  based  upon  the  legal  fiction  that  a 
corporation  is  a  legal  entity  separate  and  distinct  from  the 
natural  persons  who  compose  it.  This  fiction  is  necessary 
for  the  protection  and  enforcement  of  rights  between  the 
corporation,  its  stockholders  and  persons  ,with  whom  it  has 
dealings,  but  it  has  no  place  in  the  relations  of  a  corporation 
with  the  State  which  created  it.  The  State  grants  the  charter 
of  incorporation  to  the  corporators  and  may  take  that  charter 
away  from  them.  It  deals  with  a  corporation  as  a  collection 
of  its  members,  and  treats  their  united  acts  as  the  acts  of  the 
corporation,  because,  from  its  point  of  view,  they  are  the  cor- 
poration. A  trust,  formed  by  the  stockholders  of  corporations, 
in  the  eyes  of  the  State  is  the  creation  of  the  corporations. 

In  the  Sugar  Trust  Case,^  the  Court  of  Appeals  of  New 
York  said:  "The  abstract  idea  of  a  corporation,  the  legal 
entity,  the  impalpable  and  intangible  creation  of  human 
thought,  is  itself  a  fiction,  and  has  been  appropriately  de- 
scribed as  a  figure  of  speech.  It  serves  veiy  well  to  desig- 
nate in  our  minds  the  collective  action  and  agency  of  many 
individuals  as  permitted  by  the  law;  and  the  substantial  in- 
quiry always  is  what,  in  a  given  case,  has  been  that  collective 
action  and  agency.  As  between  the  corporation  and  those 
with  whom  it  deals,  the  manner  of  its  exercise  usually  is  ma- 
terial, but  as  between  it  and  the  State,  the  substantial  inquiry 
is  only  what  that  collective  action  and  agency  has  done,  what 
it  has,  in  fact,  accomplished,  what  is  seen  to  be  its  effective 
work,  what  has  been  its  conduct.  It  ought  not  to  be  otherwise. 
The  State  gave  the  franchise,  the  charter,  not  to  the  impalpable, 
intangible  and  almost  nebulous  fiction  of  our  thought,  but  to 
the  corporators,  the  individuals,  the  acting  and  living  men,  to 
be  used  by  them,  to  redound  to  their  benefit,  to  strengthen  their 
hands  and  add  energy  to  their  capital.  If  it  is  taken  away,  it 
is  taken  from  them  as  individuals  and  corporators,  and  the 
legal  fiction  disappears.  The  benefit  is  theirs,  the  punishment 
is  theirs,  and  both  must  attend  and  depend  upon  their  conduct; 

'  People  V.  North  River  Sugar  (24  N.  E.  Rep.  834,  18  Am.  St.  Rep. 
Ref'g    Co.,    121    N.    Y.    621    (1890),       483,  9  L,  R.  A.  33). 
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and  when  they  all  act,  collectively,  as  an  aggregate  body,  with- 
out the  least  exception,  and  so  acting,  reach  results  and  ac- 
complish purposes  clearly  corporate  in  their  character,  and 
affecting  the  vitality,  the  independence,  the  utility,  of  the 
corporation  itself,  we  cannot  hesitate  to  conclude  that  there 
has  been  corporate  conduct  which  the  State  may  review, 
and  not  be  defeated  by  the  assumed  innocence  of  a  convenient 
fiction."  ^ 

§  314.  Trust  invalid  as  involving  Partnership  of  Corpora- 
tions. —  The  primary  object  in  forming  a  trust  is  to  concentrate 
the  control  of  several  competing  corporations  into  a  single 
board.     The  several  corporations,  through  the  instrumentality 


'  In  the  case  of  State  v.  Standard 
Oil  Co.,  49  Ohio  St.  137  (1892),  (30 
N.  E.  Rep.  279,  34  Am.  St.  Rep.  541, 
15  L.  R.  A.  145,  36  Am.  &  Eng.  Corp. 
Cas.  1),  similar  conclusions  were 
reached  by  the  Supreme  Court  of 
Ohio.  Judge  Minshall  said  (p.  177)  ; 
"The  general  proposition  that  a.  cor- 
poration is  to  be  regarded  as  a  legal 
entity,  existing  separate  and  apart 
from  the  natural  persons  composing  it, 
is  not  disputed ;  but  that  the  state- 
ment is  a  mere  fiction,  existing  only 
in  idea,  is  well  understood,  and  not 
controverted  by  any  one  who  pre- 
tends to  accurate  knowledge  on  the 
subject.  It  has  been  introduced  for 
the  convenience  of  the  company  in 
making  contracts,  in  acquiring  prop- 
erty for  corporate  purposes,  in  suing 
and  being  sued,  and  to  preserve  the 
limited  liability  of  the  stockholders, 
by  distinguishing  between  the  cor- 
porate debts  and  property  of  the  com- 
pany, and  of  the  stockholders  in  their 
capacity  as  indi\'iduals.  All  fictions 
of  law  have  been  introduced  for  the 
purpose  of  convenience  and  to  sub- 
serve the  ends  of  justice.  It  is  in 
this  sense  that  the  maxim.  In  fictione 
juris  s^thsistit  aequitas,  is  used,  and 
the  doctrine  of  fictions  applied.  But 
when  they  are  urged  to  an  intent  and 
purpose  not  within  the  reason  and 
policy  of  the  fiction  they  have  always 
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been  disregarded  by  the  courts, 
(p.  179)  Now  so  long  as  a 
proper  use  is  made  of  the  fiction  that 
a  corporation  is  an  entity  apart  from 
its  shareholders,  it  is  harmless,  and 
because  convenient,  should  not  be 
called  in  question;  but  when  it  is 
urged  to  an  end  subversive  of  its 
policy,  or  such  is  the  issue,  the  fiction 
must  be  ignored,  and  the  question 
determined,  whether  the  act  in  ques- 
tion, though  done  by  shareholders, 
that  is  to  say,  by  the  persons  united 
in  one  body,  was  done  simply  as 
indixiduals  and  with  respect  to  their 
individual  interests  as  shareholders,  or 
was  done  ostensibly  as  such,  but,  as  a 
matter  of  fact,  to  control  the  corpora- 
tion and  afTect  the  transaction  of  its 
business,  in  the  same  manner  as  if  the 
act  had  been  clothed  with  all  the  for- 
malities of  a  corporate  act.  This 
must  be  so,  because  the  stockholders, 
having  a  dual  capacity,  and  capable 
of  acting  in  either,  and  a  possible 
interest  to  conceal  their  character 
when  acting  in  their  corporate  ca- 
pacity, the  absence  of  the  formal  evi- 
dence of  the  character  of  the  act 
cannot  preclude  judicial  inquiry  on 
the  subject.  If  it  were  otherwise, 
then,  in  one  department  of  the  law, 
fraud  would  enjoy  an  immunity 
awarded  to  it  in  no  other." 
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of  the  trustees,  are  managed  for  a  common  purpose,  and  their 
stockholders  divide  the  profits  of  a  joint  enterprise.  The 
whole  arrangement  constitutes  a  partnership  of  corporations.' 
As  said  by  the  Supreme  Court  of  Tennessee  in  the  Cotton 
Seed  Oil  Trust  Case:  ^  "  A  careful  examination  of  this  agree- 
ment discloses  every  material  element  of  the  contract  of  partner- 
ship. The  absolute  ownership  of  the  corporate  property,  the 
mills,  machinery,  etc.,  is  not  conveyed  to  the  partnership,  nor 
is  this  necessary.  The  beneficial  use  of  all  such  property  is 
surrendered  to  the  common  purpose.  The  provisions  for  the 
complete  possession,  control  and  use  of  the  properties  of  the 
several  corporations  by  the  partnership  or  syndicate  is  perfect. 
Nothing  is  left  to  the  several  corporations  but  the  right  to  re- 
ceive a  share  of  the  profits  and  participate  in  the  management 
and  control  of  the  consolidated  interests  as  members  of  the 
new  association.  The  contract  is,  both  technically  and  in  its 
essential  character,  a  partnership  in  so  far  as  it  is  possible  for 
corporations  to  form  such  an  association." 

A  trust,  therefore,  constituting  a  partnership  of  corpora- 
tions, must  depend  for  its  validity  upon  the  power  of  the  cor- 
porations to  form  a  partnership.  No  such  implied  power 
exists.  A  partnership  is  inconsistent  with  the  scope,  object, 
powers  and  obligations  of  a  corporation.  It  interferes  with 
the  management  of  the  affairs  of  a  corporation  by  its  own 
officers,   impairs  the  authority   of  the  stockholders,   involves 

'  Trusts  have  been  held  to  amount  St.  Rep.  317).  In  the  last  case  the 
to  partnerships  of  corporations  in  the  Court  said  :  "It  will  thus  be  seen  that 
following  leading  cases  :  Mallory  v.  the  agreement  in  question  makes  pro- 
Hanaur  Oil  Works,  86  Tenn.  598  vision  for  welding  together  all  the 
(1888),  (8  S.  W.  Rep.  396,  20  Am.  &  interests  engaged  in  the  business 
Eng.  Corp.  Cas.  478) ;  People  v.  North  named  in  the  agreement  into  one 
River  Sugar  Ref'g  Co.,  121  N.  Y.  582  giant  combination  or  partnership, 
(1890),  (24  N.  E.  Rep.  834,  18  Am.  under  the  absolute  dominion  and  con- 
st. Rep.  483,  9  L.  R.  A.  33) ;  State  v.  trol  of  a  board  of  nine  trustees. 
Standard  Oil  Co.,  49  Ohio  St.  137  The  agreement  was  illegal  as  pro- 
(1892),  (30  N.  E.  Rep.  279,  34  Am.  viding  for  a  partnership  among  cor- 
St.  Rep.  541,  15  L.  R.  A.  145,  36  Am.  porations.  It  is  a  violation  of  the 
&  Eng.  Corp.  Cas.  1) ;  American  law  for  corporations  to  enter  into 
Preservers  Trust  v.  Taylor  Mfg.   Co.,  partnership." 

46  Fed.  152  (1891) ;    Bishop  v.  Amer-  ^  Mallory  v.  Hanaur  Oil  Works,  86 

ican    Preservers    Co.,     157     111.     284  Tenn.  602  (1888),  (8  S.  W.  Rep.  396, 

(1895),  (41  N.  E.  Rep.  765,  48  Am.  20  Am.  &  Eng.  Corp.  Cas.  478). 
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the  corporation  in  outside  enterprises,  and  is  opposed  to  public 
policy.' 

In  the  absence  of  express  legislative  authority  to  enter  a 
partnership,  it  is  ultra  vires  of  a  corporation  to  enter  a  trust. ^ 

§  315.  Trust  invalid  as  involving  Delegation  of  Corporate 
Powers.  —  Statutes  relating  to  the  organization  and  manage- 
ment of  corporations  contain  provisions  for  their  control, 
primarily,  by  their  stockholders,  and,  immediately,  by  their 
directors,  and  indicate  the  policy  of  the  State  that  the  affairs 
of  corporations  should  be  conducted,  really  as  well  as  formally, 
by  their  own  officials.  The  formation  of  a  trust  substitutes 
the  trustees  as  the  governing  body  and  makes  the  directors 
merely  tools.'     It  involves  the  delegation  of  corporate  powers. 


^  United  States:  American  Pre- 
servers Trust  V.  Taylor  Mfg.  Co.,  46 
Fed.  1.52  (1891). 

Alabama:  Central  R.,  etc.  Co.  v. 
Smith,  76  Ala.  572  (1884),  (52  Am. 
Rep.  353). 

Georgia:  Gunn  v.  Central  R.,  etc. 
Co.,  74  Ga.  509  (1885). 

Illinois:  Bishop  v.  American  Pre- 
servers Trust,  157  111.  284  (1895),  (41 
N.  E.  Rep.  765,  48  Am.  St.  Rep.  317)  ; 
Marine  Bank  v.  Ogden,  29  111.  248 
(1862). 

Massachusetts :  Whittendon  Mills 
V.  Upton,  10  Gray,  582  (1858),  (71 
Am.  Dec.  681). 

New  York :  People  v.  North  River 
Sugar  Ref  g  Co.,  121  N.  Y.  623  (1890), 
(24  N.  E.  Rep.  834,  18  Am.  St.  Rep. 
483,  9  L.  R.  A.  33)  :  "  It  is  a  violation 
of  the  law  for  corporations  to  enter 
into    a    partnership.  The    vital 

characteristics  of  the  corporation  are 
of  necessity  drowned  in  the  para- 
mount authority  of  the  partnership." 
Sec  also  New  York,  etc.  Canal  Co.  v. 
Fulton  Bank,  7  Wend.  412  (1831). 

Ohio:  State  i'.  Standard  Oil  Co., 
49  Ohio  St.  137  (1892),  (30  N.  E.  Rep. 
279,  34  Am.  St.  Rep.  541,  15  L.  R.  A. 
145,  36  Am.  &  Eng.  Corp.  Cas.  1). 

Tennessee:  Mallory  v.  Hanaur  Oil 
Works,  86  Tenn.  598  (1888),  (8  S.  W. 
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Rep.  396,  20  Am.  &  Eng.  Corp.  Cas 
478). 

^  Southern  Electric  Securities  Co. 
V.  State  (Miss.  1907),  44  So.  Rep.  786  : 
"A  combination  of  two  or  more  cor- 
porations for  a  legitimate  purpose, 
and  which  is  unobjectionable  as  a 
coiubination,  may  be  subject  to  attack 
if  u.  trust  form  is  adopted,  on  the 
ground  that  each  constituent  cor- 
poration has  Aaolated  some  pro\'ision 
of  its  charter  or  some  principle  of  the 
laws  of  its  creation." 

^  In  Gould  1).  Head  ("American 
Cattle  Trust"  (:ase),  38  Fed.  SS8 
(1889),  (rercrsrd  on  appeal,  41  Fed. 
240  (1890)),  Judge  Hallett  said  :  "The 
corporations  thus  associated  re- 
nounced autonomy,  but  not  their 
existence.  They  committed  their 
affairs  into  the  hands  of  the  trust, 
because  they  could  be  better  managed 
by  the  trust  than  by  themseh-es. 
Thoy  still  hved  and  owned  their 
property,  but  the  trust  was  a  regency 
of  their  own  creation,  with  absolute 
and  irrevocable  power  over  all  their 
concerns.  Ten  corporations  are  men- 
tioned in  the  affida^-its  as  thus  united 
in  the  trust,  not  by  the  direct  act  of 
the  corporations,  but  by  transfer  of 
their  stock  to  the  trust,  or  to  persons 
holding    in    its    interest.     And    it    is 
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is  against  public  policy,  and  is  inconsistent  with  the  purposes 
for  which  corporations  are  created. 

In  the  Case  of  the  Standard  Oil  Trust/  the  Supreme  Court 
of  Oliio  said:  "  The  law  requires  that  a  corporation  should 
be  controlled  and  managed  by  its  directors  in  the  interests 
of  its  own  stockholders,  and  conformable  to  the  purpose  for 
which  it  was  created  by  the  laws  of  its  State." 

This  principle  underlies  the  objection  that  trusts  amount  to 
corporate  partnerships,  but  is  apphcable,  with  equal  force, 
if  any  element  necessary  to  constitute  a  partnership  be  lacking.^ 

§  316.  Trust  invalid  as  involving  Practical  Consolidation. 
—  A  combination  of  corporations  by  means  of  a  trust  amounts 
to  a  practical  consohdation.  The  actual  results  of  a  union 
of  corporate  interests  are  obtained  without  subjection  to  the 
restraints  imposed  by  the  State  when  authorizing  corpora- 
tions to  consolidate.  Under  consolidation  statutes,  the  re- 
sult may  be  a  new  corporation,  owing  obligations  to  the  State 
and  with  limitations  imposed  upon  the  amount  of  its  stock. 
The  result  of  the  formation  of  a  trust  is  an  irresponsible  board 
of  trustees,  and  a  virtual  doubling  of  paper  capital  by  the  issue 
of  trust  certificates  for  shares. 

Consolidation,  without  statutory  authority,  is  opposed  to 
public    policy.     Substantial    consohdation    is    equally    against 

urged  that  by  some  general  expression  279,  34  Am.  St.  Rep.  541,  36  Am.  & 

in  the  articles  of  a.ssociation  the  trust  Eng.    Corp.    Cas.     1,     15    L.     R,    A. 

was  given  absolute  authority  to  seU  145). 

and  dispose  of  the  stock  in  its  dis-  ^  State  v.  Standard  Oil  Co.,  49 
cretion.  But  this  interpretation  is  Ohio  St.  185  (1892),  (30  N.  E.  Rep. 
not  in  accord  with  the  purpose  for  279,  34  Am.  St.  Rep.  541,  36  Am.  & 
which  the  trust  was  organized.  The  Eng.  Corp.  Cas.  1,  15  L.  R.  A.  145)  : 
stock  was  transferred  to  the  trust  "That  the  nature  of  the  agreement 
not  for  the  purpose  of  being  sold,  is  such  as  to  preclude  the  defendant 
but  to  give  control  of  the  corporation ;  from  becoming  a  party  to  it,  is,  we 
to  make  the  officers  puppets  in  the  think,  too  clear  to  require  much  con- 
hands  of  the  trust,  and  thus  substi-  sideration  by  us.  In  the  first  place 
tute  the  latter  as  the  governing  body  whether  the  agreement  should  be 
of  the  corporation."  regarded  as  amounting  to  a  partner- 
See  also  People  v.  North  River  ship  between  the  several  companies. 
Sugar  Ref 'g  Co.,  121  N.  Y.  582  (1890),  limited  partnerships  and  individuals, 
(24  N.  E.  Rep.  834,  18  Am.  St.  Rep.  who  are  parties  to  it,  it  is  clear  that 
483,  9  L.  R.  A.  33).  its  observance  must  subject  the  de- 
'  State  V.  Standard  Oil  Co.  49  fendant  to  a  control  inconsistent  with 
Ohio  St.  185  (1892),  (30  N.  E,  Rep.  its  character  as  a  corporation.'' 
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public  policy,  for  it  involves  a  failure  in  the  performance  of  cor- 
porate duties.  Judge  Finch,  in  the  Sugar  Trust  Case,''  stated, 
in  very  vigorous  language,  his  opinion  of  the  tendencies  of 
trusts  and  similar  combinations  and  their  effect  upon  the  public 
interests:  "As  corporate  grants  are  always  assumed  to  have 
been  made  for  the  pubhc  benefit,  any  conduct  which  destroys 
their  normal  functions,  and  maims  and  cripples  their  separate 
activity,  and  takes  away  their  free  and  independent  action, 
must  so  far  disappoint  the  purpose  of  their  creation  as  to  affect 
unfavorably  the  public  interest;  and  that  to  a  much  greater 
extent  when,  beyond  their  own  several  aggregations  of  capital, 
they  compact  them  all  into  one  combination,  which  stands 
outside  of  the  ward  of  the  State,  which  dominates  the  range  of 
an  entire  industry,  and  puts  upon  the  market  a  capital  stock 
proudly  defiant  of  actual  values,  and  capable  of  an  unlimited 
expansion.  It  is  not  a  sufficient  answer  to  say  that  similar 
results  may  be  lawfully  accomplished;  that  an  individual 
having  the  necessary  wealth  might  have  bought  all  these  re- 
fineries, manned  them  with  his  own  chosen  agents,  and  managed 
them  as  a  group  at  his  sovereign  will;  for  it  is  one  thing  for  the 
State  to  respect  the  rights  of  ownership  and  protect  them  out 
of  regard  to  the  business  freedom  of  the  citizen,  and  quite 
another  thing  to  add  to  that  possibility  a  further  extension  of 
those  consequences  by  creating  artificial  persons  to  aid  in  pro- 
ducing such  aggregations.  The  individuals  are  few  who  hold  in 
possession  such  enormous  wealth,  and  fewer  still  who  peril 
it  all  in  a  manufacturing  enterprise;  but  if  corporations  can 
combine,  and  mass  their  forces  in  a  solid  trust  or  partner- 
ship, with  little  added  risk  to  the  capital  already  embarked, 
without  limit  to  the  magnitude  of  the  aggregation,  a  tempt- 
ing and  easy  road  is  opened  to  enormous  combinations,  vastly 
exceeding  in  number  and  in  strength,  and  in  their  power  over 
industry,  any  possibilities  of  individual  ownership;^    and  the 

'  People     V.     North     River      Sugar  reasoning,    however,    is    inconclusive. 

Ref'g  Co.,  121  N.  Y.  625  (1890),  (24  The    State    may   properly   limit    the 

N.  E.    Rep.    834,    18    Am.    St.    Rep.  capital   of   corporations   and   may  re- 

483,  9  L.  R.  A.  33).  strain     their     combination.     But,    in 

^  This     language     seems  prophetic,  the    absence    of     such     limitation    or 

viewed  in  the  light  of  the  present  day  restraint,    the    tendency  of    combina- 

of  billion-dollar   combinations.      The  tions  to  produce  "enormous  "  "aggre- 

568 


CHAP.    XXIX]         CORPORATION    LAW   AFFECTING    TRUSTS 


§317 


State,  by  the  creation  of  the  artificial  persons  constituting  the 
elements  of  the  combination,  and  failing  to  limit  and  restrain 
their  powers,  becomes  itself  the  responsible  creator,  the  volun- 
tary cause  of  an  aggregation  of  capital  which  it  simply  endures 
in  the  individual  as  the  product  of  his  free  agency.  What  it 
may  bear  is  one  thing,  what  it  should  cause  and  create  is  quite 
another." 

§  317.  Rights  and  Liabilities  growing  out  of  Trusts.  —  While 
the  rights  and  liabilities  of  trustees  and  certificate  holders, 
and  the  nature  of  trust  certificates  and  privileges  attaching 
thereto,  have  received  judicial  consideration,^  —  especially 
in  the  embryonic  stage  of  the  trust,  —  it  must  be  borne  in 
mind,  in  examining  the  decisions,  that  trusts  have  now  been 
generally  declared  invalid,  and  that  the  courts  may  decline  to 
lend  their  aid  to  any  of  the  parties  to  an  illegal  enterprise.^ 

The  holders  of  trust  certificates  are  the  equitable  owners 
of  shares  deposited.'  The  certificates  represent  property, 
and  it  has  been  held  that  although  the  trust  is  illegal  the  rights 
of  certificate  holders  will  be  respected  by  the  courts  ; '  that  they 


gations "  of  capital  in  no  way  indi- 
cates their  illegality.  The  words  are 
merely  relative,  and  no  principle  of 
the  common  law  limits  the  amount 
of  property  to  be  held  by  a  person  or 
private  corporation. 

^  I.    Rights  of  trustees. 

The  trustees  hold  the  stock  in  the 
several  corporations  as  trustees  and 
not  as  vendees.  People  v.  North 
River  Sugar  Ref'g  Co.,  121  N.  Y.  582 
(1890),  (24  N.  E.  Rep.  834,  18  Am.  St. 
Rep.  483,  9  L.  R.  A.  33).  Their  right 
to  sell  the  shares  so  held  depends  upon 
the  terms  of  the  trust  agreement. 
Trustees  authorized  by  the  agreement 
"to  acquire,  receive,  hold  and  dispose 
of"  such  shares  have  power  to  sell 
them  to  third  persons.  Gould  v. 
Head,  41  Fed.  240  (1890),  reversing 
38  Fed.  886  (1889).  Compare  People  v. 
North  River  Sugar  Ref'g  Co.,  54  Hun 
(N.  Y.),  354  (1889),  (3  N.Y.  Supp.  401). 

II.    TransferahUity  oj  certificates. 

Trust  certificates  are  transferable 
like    shares    of     stock.      Cameron    v. 


Havemeyer,  25  Abb.  N.  C.  438  (1890), 
(12  N.  Y.  Supp.  126).  See  also  Gould 
V.  Head,  41  Fed.  240  (1890).  Where 
trust  certificates  are  made  transferable 
upon  the  books  of  the  trust,  a  trustee 
can  be  compelled  to  make  the  transfer 
and  to  issue  a  new  certificate  to  the 
transferee.  Rice  v.  Rockefeller,  134 
N.Y.  174  (1892),  (31  N.  E.  Rep.  907, 
30  Am.  St.  Rep.  658,  17  L.  R.  A.  237). 
See  also  as  to  the  nature  of  trust 
certificates.  State  v.  American  Cotton 
Oil  Trust,  40  La.  Ann.  8  (1888),  (3  So. 
Rep.  409). 

2  Bishop  V.  American  Preservers 
Co.,  157  111.  284  (1895),  (48  Am. 
St.  Rep.  317,  41  N.  E.  Rep.  765); 
American  Biscuit,  etc.  Co.  v.  Klotz, 
44  Fed.   721    (1891). 

^  People  V.  North  River  Sugar  Ref'g 
Co.,  121  N.  Y.  582  (1890),  (24  N.  E. 
Rep.  834,  18  Am.  St.  Rep.  483,  9  L. 
R.  A.  33). 

*  State  V.  American  Cotton  Oil 
Trust,  40  La.  Ann.  8  (1888),  (3  So. 
Rep.  409)  :   "If,  as  alleged,  these  cer- 
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are  entitled  to  have  the  property  and  business  of  the  trust  placed 
in  the  hands  of  a  receiver  for  the  purpose  of  winding  up  its 
affairs.^ 
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COMBINATIONS 
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§  322.     Power  of  Vendor  Corporations  to  sell  Properties  for  Stock  of  Purchasing 

Corporation. 
§  323.     Corporate  Combinations  through  Formation  of  Holding  Corporations. 

§  318.  Corporate  Combinations  by  Means  of  Purchasing  Cor- 
porations —  In  General.  —  Any  purchase  by  one  corporation  of 
the  plants  and  properties  of  other  companies  involves,  in  a 
sense,  a  combination  of  interests.  The  separate  properties 
are  united,  and  the  business  theretofore  carried  on  by  the 
different  corporations  is  conducted  by  one. 

The  result  may  be  the  same  whether  the  several  plants  are 
purchased  from  time  to  time  as  incidental  to  the  development 
and  extension  of  the  business  of  the  purchasing  corporation, 
or  whether  they  are  taken  over  at  one  time  by  a  corporation 
formed  for  that  express  purpose.  The  phrase  "  corporate 
combination"  is,  however,  only  apphcable  in  the  latter  case. 
The  methods  adopted  in  forming  corporate  combinations  of 
this  character  vary  in  detail,  but  usually  follow  the  forms  out- 
lined in  a  preceding  section.^ 

tificates  have  been  taken  as  the  price  on  of  any  illegal  business,   yet  they 

or  in  exchange  for  ten  million  dollars  undoubtedly  do  represent  an  interest 

of  property  transferred   to  the  trust,  in  the  property  referred  to,   and,   as 

then,  whatever  be  their  validity  and  such,  have  a  legal  and  real  value." 
effect  as  shares  of  stock,  whether  or  '  Cameron  v.  Havemeyer,  25  Abb. 

not   they   confer   on   the   holders  the  N.  C.  (N.  Y.)  438  (1890),  (12  N.  Y. 

privileges   of   corporate   stockholders,  Supp.  126). 

or   whether    or   not    they   confer   the  ^  See  ante,   §   310:    ^'Formation  of 

right  to   participate  in   the   carr\ing  Corporate  ComhiTiations" 

570 


CHAr.   XXX]     LAW   AFFECTING    CORPORATE    COMBINATIONS  §   319 

The  principles  of  corporation  law,  applicable  in  the  forma- 
tion of  corporate  combinations,  relate,  generally,  to  the  power 
of  the  purchasing  corporation  to  issue  stock  for  property, 
including  good-will,  and  the  method  of  valuing  such  property; 
and  to  the  power  of  the  seUing  corporations  to  exchange  their 
property  for  stock  in  another  corporation. 

§  319.  Issue  of  Stock  for  Property  in  Formation  of  Corporate 
Combination.  —  In  the  formation  of  a  corporate  combination, 
payment  for  the  plants  and  properties  taken  over  is  nearly 
always  made  in  the  stock  of  the  purchasing  corporation. 

The  available  cash  is  often  required  for  a  working  capital 
and,  moreover,  the  payment  of  cash  for  plants  would  elimi- 
nate the  vendor  corporations  from  the  transaction.  A  cor- 
porate combination,  while  in  the  form  of  a  purchase  and  sale 
of  properties,  in  reality  is  a  union  of  interests,  and  the  issue 
of  stock  of  the  purchasing  corporation,  directly  or  indirectly, 
to  the  stockholders  of  the  several  companies,  accomplishes  the 
double  purpose  of  paying  for  the  plants  acquired  and  of  retain- 
ing the  interests  of  the  old  stockholders  in  the  new  corporation. 

The  transfer  of  property  for  an  original  issue  of  stock  is, 
strictly  speaking,  a  payment  of  an  informal  subscription,  the 
term  "  sale  "  applying  more  exactly  to  the  transfer  of  stock 
alreadj'  issued.  The  terms  "purchase"  and  "sale"  are,  how- 
ever, in  common  usage,  applied  to  the  acquisition  by  one  cor- 
poration of  the  properties  of  others  in  exchange  for  its  stock. 

The  right  to  issue  stock  for  any  property  which  a  corpora- 
tion has  power  to  acquire  is  clearly  established.'     Questions 

>  The   following   cases   are   merely  Coe  v.  East  &  West  R.  Co.,  52  Fed.  S31 

illustrative  of   the  current  of    author-  (1892). 
ity  :  Alabama :    Frenkel  v.  Hudson,  82 

United  States:    Washburn  v.   Na-  Ala.  158  (1887),  (2  So.  Rep.  758,  60 

tional   Wall   Paper   Co.,    81    Fed.    17  Am.  Rep.  736). 

(1897);     Northwestern    Mutual    Life  Georgia:  Hayden  i;.  Atlanta  Cotton 

Ins.  Co.  V.  Exchange  Real  Est.  Co.,  Factory,  61  Ga.  233  (1878). 
70    Fed.     155    (1895);      Foreman    v.  Illinois:     Farwell   v.    Great   West. 

Bigelow,    4    CUff.    508    (1878).     See  Tel.  Co.,  161  111.  522  (1896),  (44  N.  E. 

also  Loud  V.  Pomona,   etc.  Co.,   153  Rep.  891) ;   Reichwald  v.  Commercial 

U.  S.  564  (1894),  (14  Sup.  Ct.  Rep.  Hotel  Co.,  106  111.  439  (1883). 
928);     Coit    v.    Gold    Amalgamating  Indiana:    Coffin  v.  Ransdell,    110 

Co.,  119  U.  S.  343  (1886),  (7  Sup.  a.  Ind.  417  (1887),  (11  N.  E.  Rep.  20) ; 

Rep.  231)  ;  Branch  v.  Jesup,  106  V.  S.  Bruner  v.  Brown,  139  Ind.  600  (1894), 

468   (1882),   (1   Sup.   Ct.   Rep.   495);  (38  N.  E.  Rep.  318). 
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may  arise  as  to  the  valuation  of  property  taken,  but  the  power 
of  a  corporation  to  agree  with  a  subscriber  to  receive  property 
in  payment  for  stock  cannot  be  questioned  at  the  present  day. 
Only  where  the  governing  statute  expressly  requires  payment  in 
money  is  money's  worth  insufficient.' 

In  form,  the  transaction  is  direct.  The  property  is  trans- 
ferred to  the  corporation,  and  the  stock  is  issued  in  exchange 
therefor.  The  formality  of  paying  a  subscription  in  money 
and  immediately  paying  back  the  money  for  property  is  entirely 
unnecessary.^ 

Statutes  have  been  passed  in  many  States  authorizing 
corporations,  under  prescribed  conditions,  to  purchase  prop- 
erty by  the  issue  of  stock,  and  to  accept  property  in  payment 


Kansas :  AA'alburn  v.  Chenault,  4.3 
Kan.  352  (1890),  (23  Pac.  Rep. 
657). 

Kentucky:  Phillips  v.  Covington, 
etc.  Bridge  Co.,  2  Mete.  219  (1859). 

Louisiana :  Edwards  v.  Bringier 
Sugar  E.\t.  Co.,  27  La.  Ann.  118 
(1875). 

Maryland:  Brant  v.  Ehlen,  59 
Md.   1  (1882). 

Massachusetts :  New  Haven,  etc. 
Co.  ('.  Linden  Spring  Co.,  142  Mass. 
349  (1886),  (7  N.  E.  Rep.  773); 
Wyman  v.  American  Powder  Co., 
8  Cush.  168  (1851). 

Michigan :  Young  v.  Erie  Iron  Co., 
65  Mich.  Ill  (1887),  (31  N.  W.  Rep. 
814). 

Minnesota :  Hastings  Malting  Co. 
V.  Iron  Range  Brewing  Co.,  65  Minn. 
28  (1896),  (67  N.  W.  Rep.  652). 

Missouri:  AVoolfolk  v.  January, 
131  Mo.  620  (ISd.j);  Chouteau  v. 
Dean,  7  Mo.  App.  210  (1879). 

Nebraska:  Troup  v.  Horback,  53 
Neb.  795  (1898),  (74  N.  W.  Rep. 
326). 

New  Jersey :  Weatherby  i\  Baker, 
35  N.  J.  Eq.  501  (1882).  Sec  New 
Jersey  statute  in  a  following  note. 

New  York  :  Van  Cott  v.  Van  Brunt. 
82  N.  Y.  535  (1880)  ;  Barr  v.  New 
York,  etc  R.  Co.,  125  N.  Y.  263 
(1891),  (26  N.  E.  Rep.  145) ;  Gamble 
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V.  Queens  County  Water  Co.,  123 
N.  Y.  91  (1890),  (25  N.  E.  Rep. 
201). 

North  Carolina:  Clayton  v.  Ore 
Knob  Co.,  109  N.  C.  385  (1891),  (14 
S.  E.  Rep.  36,  9  L.  R.  A.  669). 

Ohio :  Goodin  v.  Evans,  18  Ohio 
St.  150  (1868). 

Pennsylvania :  Shannon  v.  Steven- 
son, 173  Pa.  St.  419  (1896),  (34  Atl. 
Rep.  218)  ;  Johnston  v.  Markle  Paper 
Co.,  153  Pa.  St.  189  (1893),  (25  M\. 
Rep.  560). 

Tennessee :  Shield  v.  Clifton  Hill 
Land  Co.,  94  Tenn.  123  (1894),  (28 
S.  M'.  Rep.  668,  45  Am.  St.  Rep.  700, 
26  L.  R.  A.  509)  ;  Searight  v.  Payne, 
6  Lea,  283  (1880). 

Wnshiyigton:  Kroenert  v,  Johns- 
ton, 19  Wash.  96  (1898),  (52  Pac.  Rep. 
605). 

England:  Re  Wragg,  1  Ch.  Div. 
796  (1897),  Spargo's  Case,  L.  R.  8  Ch. 
App.  407  (1873)  ;  Larocque  v.  Beau- 
chemin,  App.  Cas.  358  (1897) ;  Burk- 
inshaw  ,v.  Nichols,  L.  R.  3  App.  Cas. 
1004  (1878). 

^  In  Connecticut,  until  1901,  the 
statute  required  that  twenty  per  cent 
of  the  subscriptions  to  all  joint  stock 
companies  should  be  paid  in  in  cash. 

2  Chouteau  v.  Dean,  7  Mo.  App.  214 
(1879)  :  "It  is  not  now  questioned 
that  a  corporation  may  issue  its  stock 
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of  subscriptions.^  The  conditions  of  such  statutes  are  Hmi- 
tations  upon  the  powers  of  the  corporations. 

§  320.  Issue  of  Stock  for  Good-will  in  Formation  of  Cor- 
porate Combination.  —  In  combining  the  interests  of  different 
business  estabUshments  into  a  single  corporation,  it  is  essential 
that  they  should  be  taken  over  as  going  concerns.  The  pur- 
chasing corporation  is  organized  for  the  purpose  of  acquiring, 
not  only  the  plants  and  tangible  assets  of  the  several  companies, 
but  also  their  business,  and  issues  its  stock  —  usually  the  com- 
mon shares  —  for  the  purchase  of  their  good-will. 

The  good-will  of  a  business  is  property  for  which  stock 
may  lawfully  be  issued,  either  at  common  law  or  under  stat- 
utes authorizing  the  issue  of  stock  "  for  property  actually 
received  "  ^  by  the  corporation^      It  has  a  value  independent 


by  way  of  payment  in  the  purchase  of 
property.  This  is  on  the  principle 
that  there  is  no  need  for  the  round- 
about process  of  first  issuing  the  stock 
for  money  and  then  paying  the  money 
for  the  property."  See  also  Liebke  v. 
Knapp,  79  Mo.  22  (1883),  (49  Am. 
Rep.  212) ;  Spargo's  Case,  L.  R.  8  Ch. 
App.  407  (1873). 

^  New  Jersey.  Corporation  Act  of 
1896,  §  49,  p.  293  :  "Any  corporation 
formed  under  this  act  may  purchase 
mines,  manufactories  or  other  prop- 
erty necessary  for  its  business,  or  the 
stock  or  any  company  or  companies 
owning,  mining,  manufacturing  or 
producing  materials,  or  other  property 
necessary  for  its  business,  and  issue 
stock  to  the  amount  of  the  value 
thereof  in  paynaent  therefor,  and  the 
stock  so  issued  shall  be  full-paid 
stock  and  not  liable  to  any  further 
call,  neither  shall  the  holder  thereof 
be  liable  for  any  further  payment 
under  any  of  the  provisions  of  this 
act ;  and,  in  the  absence  of  actual 
fraud  in  the  transaction,  the  judg- 
ment of  the  directors  as  to  the  value 
of  the  property  purchased  shall  be 
conclusive. " 

The  provision  of  the  English  Com- 
panies Act  of  1867,  30  and  31  Vict. 


ch.  131,  §  25,  is  as  follows:  "Every 
share  in  any  company  shall  be  deemed 
and  taken  to  have  been  issued  and 
to  be  subject  to  the  payment  of  the 
whole  amount  thereof  in  cash,  unless 
the  same  shall  have  been  otherwise 
determined  by  a  contract  duly  made 
in  writing,  and  filed  with  the  registrar 
of  joint  stock  companies  at  or  before 
the  issue  of  such  shares." 

2  New  York  Stock  Corporation  Law 
1892,  ch.  688,  §  4,  as  amended  by 
Laws  1901,  ch.  354  (Birdseye's  R.  S. 
1901,  p.  3418,  §  42). 

^  Washburn  v.  National  Wall  Paper 
Co.,  81  Fed.  17  (1897).  See  also 
Beebe  v.  Hatfield,  67  Mo.  App.  609 
(1897) ;  Pell's  Case,  L.  R.  5  Ch.  App. 
11  (1869).  But  compare  Camden  v 
Stuart,  144  U.  S.  115  (1892),  (12  Sup. 
Ct.  Rep.  585) ,  where  the  Supreme 
Court  of  the  United  States  said : 
"The  experience  and  good-will  of  the 
partners,  which  it  is  claimed  were 
transferred  to  the  corporation,  are 
of  too  unsubstantial  and  shadowy  a 
nature  to  be  capable  of  pecuniary 
estimation  in  this  connection.  It  is 
not  denied  that  the  experience  and 
good-will  of  a  business  may  be  the 
subject  of  barter  and  sale  as  between 
the  parties  to  it,   but    in    a.   case    of 
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of  the  tangible  assets  of  the  vendor  corporation,  may  be  convej^ed 
separately  from  them  and  for  a  different  class  of  stock,  and  its 
value  may  be  fixed  by  appraisal.  The  question  whether  a 
particular  method  of  appraisal  is  proper  cannot  be  raised  by 
a  party  to  a  combination  who  has  approved  of,  and  participated 
in,  the  apphcation  of  such  method  in  the  sale  of  the  good-will 
of  his  own  business. 

In  Washbii)-n  v.  National  Wall  Paper  Co}  Judge  Lacombe 
said:  "The  first  of  these  propositions  suggests  the  questions 
whether  stock  is  issued  for  'property  actually  received,'  within 
the  meaning  of  the  statute,  when  it  is  issued  for  good-will 
only;  and  whether  .  .  .  the  good- will  taken  in  this  case  was 
taken  at  its  actual  value.  .  .  Good-will  has  been  defined 
as  '  all  that  good  disposition  which  customers  entertain  towards 
the  house  or  business  identified  by  the  particular  name  or  firm, 
and  which  may  induce  them  to  continue  giving  their  custom 
to  it.'  There  is  nothing  marvellous  or  mysterious  about  it. 
When  an  individual  or  a  firm  or  a  corporation  has  gone  on 
for  an  unbroken  series  of  years  conducting  a  particular  busi- 
ness, and  has  been  so  scrupulous  in  fulfilling  every  obligation, 
so  careful  in  maintaining  the  standard  of  the  goods  dealt  in, 
so  absolutely  honest  and  fair  in  all  business  dealings  that 
customers  of  the  concern  have  become  convinced  that  their 
experience  in  the  future  will  be  as  satisfactory  as  it  has  been  in 
the  past,  while  such  customers'  good  report  of  their  own  experi- 
ence tends  continually  to  bring  new  customers  to  the  same  con- 
cern, there  has  been  produced  an  element  of  value  quite  as  im- 
portant —  in  some  cases,  perhaps,  far  more  important  —  than 
the  plant  or  machinery  with  which  the  business  is  carried  on. 
.  .  .  Since  good-will  is  property,  and  since,  in  some  cases,  it 
is  valuable  property,  it  would  follow  that,  in  some  way  or  other, 
it  must  be  practically  possible  to  determine  what  that  value  is. 
Whether  the  particular  method  employed  in  the  case  at  bar  to 
ascertain  such  value  is  or  is  not  a  proper  one,  .  .  .  we  are  under 
no  obligation  to  inquire  upon  the  complainants'  request.  The 
method  of  valuation  was  one  which  they  fully  approved,  and 

this  kind    there    is    no    proper    basis  '  Washburn      v.      National      Wall 

for    ascertaining    its    value,   and    the       Paper  Co.,   81    Fed.    19   (1897). 
claim  is  evidently  an  afterthought." 
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which  was  applied  in  fixing  the  value  of  their  own  property. 
.  .  .  They  certainly,  participating  in  the  transaction,  and 
reaping  its  benefits,  are  in  no  position  now  to  claim  that  the 
good-will  bought  by  the  defendant  company  with  common 
stock  was  overvalued." 

§  321.  Over-valuation  of  Property  acquired  by  Issue  of  Stock. 
—  The  formation  of  every  corporate  combination  is  in  the  nature 
of  an  experiment,  entered  into  for  the  anticipated  benefit  of 
the  owners  of  the  several  establishments  entering  the  combina- 
tion. The  stock  of  the  new  corporation  is,  necessarily,  of  un- 
certain value.  The  valuation  to  be  placed  upon  the  various 
plants  and  the  good-will  of  the  business  of  each  company  can- 
not be  reached  by  the  application  of  any  hard  and  fast  rule. 

In  determining  the  amount  of  stock  to  be  issued  for  prop- 
erty, including  good-will,  under  such  circumstances,  the  only 
requirement  is  that  the  contracting  parties  shall  act  in  good 
faith  in  the  transaction.  As  said  by  Judge  Bunn  in  Dicker- 
man  V.  Northern  Trust  Co.:^  "Assuming  that  the  stock  of 
the  new  company  was  of  par  value,  and  that  the  plants  were 
worth  only  the  prices  fixed  upon  them  in  the  several  options, 
of  course  there  would  appear  to  be  an  over-valuation  in  the 
sale.  But  this  is  an  assumption  that  would  scarcely  be  war- 
ranted. Probably  there  was  not  much  market  value  for  the 
stock,  especially  the  common  and  unpreferred  stock.  It  was 
supposed  that  the  new  enterprise  would  make  the  plants  more 
valuable,  so  that  the  value  of  any  plant  before  the  transfer 
would  not  be  evidence  of  its  value  after  the  consolidation  should 
be  completed.  Every  one  interested  proceeded  with  his  eyes 
open,  and  it  was  entirely  competent  to  make  such  a  contract  as 
they  might  agree  upon.  There  was  no  compulsion  practised  and 
no  evidence  of  fraud.  The  mill  owners  could  set  such  valuation 
upon  their  plants  as  they  chose,  or  as  they  could  agree  upon 
with  those  taking  the  options.  The  holders  of  options  and  the 
new  company,  in  the  absence  of  fraud,  could  do  the  same 
thing  and  make  such  bargain  for  the  transfer  as  they  saw  fit." 

When  stock  has  been  issued  as  fully  paid  up,  in  exchange 
for  property  acquired,  the  weight  of  authority  supports  the 

'  Dickerman  v.  Northern  Trust  Co.,  80  Fed.  453  (1897). 
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view  that  mere  over-valuation  is  not  sufficient  to  invalidate 
the  issue,  and  that  fraud,  actual  or  constructive,  must  be 
shown; '  and  the  same  rule  is  sometimes  provided  by  statute.^ 


^  I.  Cases  holding  that,  unless  the 
over-valuation  of  the  property  is  inten- 
tional and,  consequently,  fraudulent, 
the  issue  of  stock  cannot  be  attacked  or 
the  stock  treated  as  only  partially  paid 
up. 

United  States ;  Coit  v.  Gold  Amal- 
gamating Co.,  119  U.  S.  345  (1886), 
(7  Sup.  Ct.  Rep.  231);  Dickerman  v. 
Northern  Trust  Co.,  80  Fed.  450 
(1897);  Northwestern  Mut.  Life  Ins. 
Co.  V.  Exchange  Real  Est.  Co.,  70 
Fed.  157  (1895) ;  Du  Pont  v.  Tilden, 
42  Fed.  87  (1890) ;  Phelan  v.  Hazard, 
5  Dill.  45  (1878). 

Indiana :  Bruner  v.  Brown,  139 
Ind.  600  (1894),  (38  N.  E.  Rep.  318) ; 
Coffin  V.  Ransdell,  110  Ind.  417  (1887), 
(11  N.  E.  Rep.  20). 

Maryland :  Brant  v.  Ehlen,  59  Md. 
1  (1882). 

Michigan :  Young  iK  Erie  Iron  Co., 
65  Mich.  Ill  (1887),  (31  N.  W.  Rep. 
814). 

Minnesota:  Hastings  Malting  Co. 
V.  Iron  Range  Brew.  Co.,  65  Minn.  28 
(1896),  (67  N.  W.  Rep.  653). 

Nebraska :  Troup  v.  Horbach,  53 
Neb.  795  (1898),  (74  N.  W.  Rep.  326). 
Compare  Gilkie,  etc.  Co.  v.  Dawson, 
etc.  Co.,  46  Neb.  333  (1895),  (64  N.  W. 
Rep.  978). 

New  Jersey:  Bickley  v.  Schlag,  46 
N.  J.  Eq.  533  (1890),  (20  Atl.  Rep. 
250).  See,  however,  Weatherby  u. 
Baker,  35  N.  J.  Eq.  501  (1882). 

New  York :  Seymour  v.  Spring 
Forest  Cem.  Ass'n,  144  N.  Y.  333 
(1895),  (39  N.  E.  Rep.  365,  26  L.  R.  A. 
859) ;  Schenck  v.  Andrews,  57  N.  Y. 
133  (1874);  Powers  v.  Knapp,  85 
Hun,  38  (1895),  (32  N.  Y.  Supp.  622). 

North  Carolina:  Clayton  v.  Ore 
Knob  Co.,  109  N.  C.  385  (1891),  (14 
S.  E.  Rep.  36). 

Pennsylvania :  American  Tube, 
etc.    Co.    V.    Hays',    165    Pa.   St.    489 
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(1895),   (30  Atl.   Rep.   936);    Carr  v. 
Le  Fevre,  27  Pa.  St.  413  (1856). 

Tennessee:  Kelley  v.  Fletcher,  94 
Tenn.  1  (1895),  (28  S.  W.  Rep.  1099) ; 
Jones  V.  Whitworth,  94  Tenn.  602 
(1895),  (30  S.  W.  Rep.  736). 

Washington:  Kroenert  v.  Johnston, 
19  V7ash.  96  (1898),  (52  Pac.  Rep. 
605). 

England:  In  re  Wragg,  1  Ch.  Div. 
796  (1897);  Curries  Case,  3  De  Gex, 
J.  &  S.  367  (1863). 

Canada:  In  re  Hess  Mfg.  Co.,  23 
Can.  S.  C.  644  (1894). 

II.  Cases  holding  that  proof  of  over- 
valuation, even  without  fraud,  leaves  the 
stock  only  paid  up  to  the  extent  of  the 
true  value. 

United  States :  Altenburgh  v. 
Grant,  85  Fed.  345  (1897),  construing 
peculiar  provision  of  Kentucky  con- 
stitution. 

Alabama:  Roman  v.  Dimmick,  115 
Ala.  233  (1897),  (22  So.  Rep.  109). 

Illirwis :  Sprague-u.  National  Bank, 
172  111.  149  (1898),  (50  N.  E.  Rep.  19, 
64  Am.  St.  Rep.  17). 

Missouri:  Van  Cleve  v.  Berkey, 
143  Mo.  109  (1898),  (44  S.  W.  Rep. 
743,  42  L.  R.  A.  593). 

Ohio :  Gates  v.  Tippecanoe  Stone 
Co.,  57  Ohio  St.  60  (1897),  (48  N.  E. 
Rep.  285,  63  Am.  St.  Rep.  705). 

Utah :  Salt  Lake  Hardware  Co.  v. 
Tintic  Mill.  Co.,  13  Utah,  423  (1896), 
(45  Pac.  Rep.  200). 

^  New  Jersey  Corporation  Act  of 
1896,  §  49,  p.  293.  See  note  to  §  319, 
ante. 

A  wilful  disregard  of  the  rule 
prescribed  by  this  statute,  involving 
an  intentional  over- valuation  of  prop- 
erty acquired  by  a  corporation,  is 
fraud  within  the  meaning  of  the 
statute  and  the  issuing  of  stock  with- 
out an  appraisal  of  the  actual  cost 
value  of  such  property  is  illegal. 


CHAP.    XXX]     LAW  AFFECTING   CORPORATE   COMBINATIONS  §  323 

Gross  and  obvious  over-valuation  would,  however,  make  the 
transaction  presumptively  fraudulent.^ 

Constitutional  provisions  have  been  adopted  and  statutes 
enacted,  in  many  States,  against  the  fictitious  issue  of  stock. 
A  consideration  of  these  provisions,  and  of  the  remedies  of 
creditors  or  stockholders  in  the  case  of  watered  stock,  belongs 
more  appropriately  in  a  treatise  upon  general  corporation  law. 

§  322.  Power  of  Vendor  Corporations  to  sell  Properties  for 
Stock  of  Purchasing  Corporation.  —  The  general  principles  of 
law  governing  the  exchange  of  corporate  property  for  stock 
in  other  corporations,  which  have  already  been  fully  considered, 
are  applicable  in  the  case  of  the  formation  of  a  corporate  com- 
bination and  do  not  require  further  examination.^ 

§  323.  Corporate  Combinations  through  Formation  of  Hold- 
ing Corporations.  — Corporate  combinations  have  sometimes 
been  created  by  the  formation  of  a  corporation  to  acquire  control 
of  several  competing  corporations,  through  the  ownership  of 
a  majority  of  their  respective  shares. 

Upon  principles  elsewhere  considered,  such  holding  cor- 
porations can  only  be  organized  under  laws  permitting  corpo- 
rations to  acquire  and  hold  stock  in  other  corporations.  A 
corporate  combination  by  means  of  a  holding  corporation, 
therefore,  depends  for  its  validity  upon  the  power  of  such  cor- 
poration to  hold  the  shares  of  the  several  subsidiary  companies. 
In  the  absence  of  such  power,  the  combination  is  invalid,  and 
the  holding  corporation  is  liable  to  be  proceeded  against  in 
quo  warranto,  entirely  irrespective  of  the  question  whether  the 
combination  is  opposed  to  public  policy.^ 

Strickland    v.    National    Salt    Co.,       §  281 :    "Power  to  take  Stock  in  Ex- 

64  Atl.  Rep.  982  (N.  J.  Ch.  1906).  change  for  Corporate  Assets." 

'  Coit  V.  Gold  Amalgamating  Co.,  '  People  v.  Chicago  Gas  Trust  Co., 

119  U.  S.  343  (1886),  (7  Sup.  Ct.  Rep.  130  lU.  268  (1889),  (22  N.  E.  Rep.  798, 

231)  ;   Lloyd  v.  Preston,  146  U.  S.  630  17  Am.  St.  Rep.  319,  8  L.  R.  A.  497), 

(1892) ;    Coleman   v.    Howe,    154  111.  is,    perhaps,    the    leading    case   illus- 

458    (1895),    (39    N.    E.    Rep.     725,  trating  the  principles  governing  this 

45     Am.    St.     Rep.     133)  ;    Hastings  form  of  corporate  combination. 

Malting  Co.  v.  Iron  Range  Brew.  Co.,  For  examination  of  this  case,  see 

65  Minn.  28  (1896),  (67  N.  W.   Rep.  post,    §  346:     "Basis   of  Rule  —  {E) 
652) .  Case  of  the  Chicago  Gas  Trust. " 

'  See  ante,  subdiv.  II.  ch.  11 :  "Ex-  See  also  ante,  §  264  :  "  Necessity  for 

change  of  Property  of  One  Corporation       Statutory  Authority  to  purchase  Stock, 
for  Stock  of  Another."    See  also  ante,       Rule  in  United  States." 
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[part  V 


Article   II 

COMBINATIONS    AS    AFFECTED    BY    PRINCIPLES    OF 
COMMON    LAW    AND    PUBLIC    POLICY 


CHAPTER    XXXI 


APPLICATION     OF     LAW     OF     CONSPIRACIES 


§  324.  Definition  and  Classification  of  Conspiracies, 

§  325.  Criminal  and  Civil  Conspiracies  distinguished. 

§  326.  Applicability  of  Law  of  Conspiracies  to  Corporations. 

§  327.  What  Combinations  are  Conspiracies. 

§  327a.  Remedies  and  Procedure  in  Case  of  Conspiracies. 

§  328.  Modern  Combinations  of  Capital  seldom  Conspiracies. 

§  324.  Definition  and  Classification  of  Conspiracies.  —  A  con- 
spiracy is  a  species  of  the  genus  combination,  and  may  be 
broadly  defined  as  a  combination  to  effect  an  illegal  object, 
as  an  end  or  means  ;  or,  in  the  language  of  Lord  Denman,' 
"to  do  an  unlawful  act,  or  a  lawful  act  by  unlawful  means."  ^ 

Case,    4    B.    &    Ad.    349 


'  Jones 
(1832). 

^  United  States.  Pettibone  v. 
United  States,  148  U.  S.  203  (1893), 
(13  Sup.  Ct.  Rep.  542):  "A  con- 
spiracy is  sufficiently  described  as  a 
combination  of  two  or  more  persons, 
by  concerted  action,  to  accomplish 
!i  criminal  or  unlawful  purpose,  or 
some  purpose  not  in  itself  criminal  or 
unlawful,  by  criminal  or-  unlawful 
means.''  See  also  United  States  v. 
Cassidy,  67  Fed.  698  (1895). 

Georgia.  Brown  v.  Jacobs'  Phar- 
macy Co.,  115  Ga.  429,  433  (1902), 
(41  S.  E.  Rep.  553,  90  Am.  St.  Rep. 
•126,  57  L.  R.  A.  547):  "A  con- 
spiracy has  been  defined  as  a  com- 
bination either  to  accomplish  an 
unlawful  end,  or  to  accomplish  a 
lawful  end  by  unlawful  means." 
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Illinois.  Smith  v.  People,  25  111. 
17  (1860),  (76  Am.  Dec.  780). 

Maine.  State  v.  Bartlett,  30  Me. 
134(1849)  ;  "A  conspiracy  at  common 
law  consists  in  the  unlawful  agree- 
ment of  two  or  more  persons  to  com- 
pass or  promote  sonae  criminal  or 
illegal  purpose,  or  in  the  unlawful 
agreement  to  compass  or  promote  a 
purpose  not  in  itself  criminal  or  un- 
lawful, by  criminal  or  unlawful 
means.'' 

lifaryland.  Klingel's  Pharmacy  v. 
Sharp,  104  Md.  230  (1906),  (64  Atl. 
Rep.  1029) :  "A  combination  is  a 
conspiracy  in  law  whenever  the  act 
to  be  done  has  a  necessary  tendency 
to  prejudice  the  public,  or  oppress 
individuals  by  unjustly  subjecting 
them  to  the  power  of  the  confedera- 
tion and  giving  effect  to  the  purposes 
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Conspiracies  are  of  two  kinds,  criminal  and  civil.  A  criminal 
conspiracy  is  a  combination  of  two  or  more  persons  to  accom- 
plish, by  concerted  action,  a  criminal  or  unlawful  object;  or 
a  lawful  object,  by  criminal  or  unlawful  means. ^ 


of  the  latter,  whether  of  extortion  or 
mischief." 

Massachusetts.  Commonwealth  v. 
Waterman,  122  Mass.  57  (1877)  :  A 
conspiracy  is  **the  combination  of 
two  or  more  [persons]  to  do  some- 
thing unlawful,  either  as  a  means  or 
as  an  ultimate  end." 

Michigan.  Alderman  o.  People, 
4  Mich.  414  (1857),  (69  Am.  Dec.  321). 

West  Virginia.  There  can  be  no 
conspiracy  to  do  that  which  is  lawful 
by  lawful  means. 

Porter  v.  Mack,  50  W.  Va.  581 
(1901),  (40  S.  E.  Rep.  459). 

See  also  West  Virginia  Trans.  Co. 
V.  Standard  Oil  Co.,  50  W.  Va.  611 
(1902),  (40  S.  E.  Rep.  591,  88  Am. 
St.  Rep.  895). 

The  Texas  anti-trust  statute  of 
1903  (§3)  contains  a  definition  of  a 
conspiracy  in  restraint  of  trade. 

^  See  definitions  in  preceding  note. 

In  Commonwealth  v.  Hunt,  4  Met. 
(Mass.)  123  (1842),  Chief  Justice 
Shaw  thus  defined  a  criminal  con- 
spiracy: "A  conspiracy  must  be  a 
combination  of  two  or  more  persons, 
by  some  concerted  action,  to  accom- 
plish some  criminal  or  unlawful  pur- 
pose, or  to  accomplish  some  purpose, 
not  criminal  or  unlawful,  by  criminal 
or  unlawful  means." 

The  term  ''unlawful,"  in  addition 
to  the  term  "criminal,"  was  used, 
said  the  Chief  Justice,  because  "it  is 
manifest  that  many  acts  are  unlawful 
which  are  not  punishable  by  indict- 
ment or  other  public  prosecution ; 
and  yet  there  is  no  doubt,  we  think, 
that  a  combination  by  numbers  to 
do  them,  would  be  an  unlawful  con- 
spiracy, and  punishable  by  indict- 
ment. " 

As  to  the  use  of  the  phrase  "by 


concerted  action,"  see  United  States 
V.  Cassidy,  67  Fed.  698  (1895) ;  Alder- 
man V.  People,  4  Mich.  424  (1857), 
(69  Am.  Dec.  321). 

The  manifest  difficulty  of  stating  a 
rule  for  determining  what  acts,  un- 
lawful but  not  criminal  when  com- 
mitted by  an  individual,  constitute 
a  criminal  offence  when  committed 
by  a  combination  of  individuals,  was 
considered  by  the  Supreme  Court  of 
Errors  of  Connecticut  in  State  v. 
Glidden,  55  Conn.  70  (1887),  (8  Atl. 
Rep.  890):  "It  has  often  been  said 
that  a  conspiracy  to  effect  an  unlawful 
purpose,  or  a  lawful  purpose  by  unlaw- 
ful means,  is  an  offence.  But  this  is 
said  to  be  a  limitation  rather  than  a, 
definition.  It  certainly  lacks  definite- 
ness.  Many  acts  are  said  to  be  un- 
lawful which  would  not  be  the  sub- 
ject of  a  criminal  conspiracy.  Other 
acts  are  unlawful  because  they  are 
in  violation  of  the  criminal  law  or 
some  penal  statute.  If  the  end  or 
means  are  criminal  in  themselves, 
or  contrary  to  some  penal  statute, 
the  conspiracy  is  clearly  an  offence. 
Between  these  two  extremes  a  great 
variety  of  cases  may  arise,  many  of 
which  ought  not  to  be  regarded  as 
criminal.  .  If  we  were  to  at- 
tempt to  give  a  rule  appHcable  to 
this  branch  of  the  subject,  we  should 
say  that  it  is  a.  criminal  offence  for 
two  or  more  persons,  corruptly  or 
maliciously  to  confederate  and  agree 
together  to  deprive  another  of  his 
liberty  or  property.  Such  a  rule  is 
proximately  correct  and  practically 
just." 

The  theory  that  acts  merely  unlaw- 
ful may  become  criminal  when  done  in 
concert  is  supported  by  the  authorities 
to  such  an  extent  that  the  writer  has 
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INTERCORPORATE    RELATIONS 


[part  V 


A  civil  conspiracy  is  a  combination  of  two  or  more  persons 
to  accomplish,  by  concerted  action,  an  unlawful  or  oppress- 
ive  object;  or  a  lawful  object,  by  unlawful  or  oppressive  means 
—  resulting  in  damage.' 

§  325.  Criminal  and  Civil  Conspiracies  distinguished.  —  A 
criminal  and  a  civil  conspiracy,  aside  from  the  element  of 
criminality,  may  be  distinguished  from  the  fact  that  the  gist 
of  the  action  in  case  of  the  one  is  merely  an  act  of  aggravation 
in  the  other. ^ 

The  gist  of  the  offence  of  criminal  conspiracy  is  the  com- 
hinaiion.  The  offence  is  complete  when  the  confederacy  is 
made,  and  no  overt  act  is  necessary.  Any  act  in  pursuance 
of  the  combination  is  matter  of  aggravation.^ 


felt  obliged  to  follow  it  in  formulating 
a  definition  of  a  criminal  conspiracy. 
It  is  difficult,  however,  to  support  it 
upon  principle.  Mere  concert  of 
action  —  except  when  involving  force 
or  false  statement  —  is  not,  in  itself, 
criminal ;  and  if  neither  the  object 
nor  means  are  criminal  wherein  lies 
the  criminality?  See,  in  this  con- 
nection, Bohn  Mfg.  Co.  v.  HoUis, 
54  Minn.  223  (1893),  (55  N.  Rep. 
119);  Rourke  v.  Elk  Drug  Co.,  75 
App.  Div.  (N.  Y.)  145  (1902),  (78 
N.  V.  Supp.  1135). 

It  is  not  necessary  that  the  object 
of  a  criminal  conspiracy  should  con- 
stitute a  criminal  offence. 

Chicago,  etc.  Coal  Co.  v.  People, 
214  111.  421  (1905),  (73  N.  E.  Rep. 
770). 

^  The  same  combination,  of  course, 
may  amount  to  a  criminal  as  well  as  a 
civil  conspiracy.  Acts  constituting  a 
criminal  conspiracy,  if  accompanied 
with  damage,  may  also  subject  the 
conspirators  to  a  ci\'il  action. 

For  consideration  of  the  element  of 
damage  in  civil  conspiracies,  see  next 
section. 

^  In  Van  Horn  v.  Van  Horn,  52 
N.  ,].  L.  280  (1890),  (20  Atl.  Rep.  485, 
10  L.  R.  A.  184),  the  Court  said : 
"  It  is  not  necessary  to  consider  the 
office  of  the  ancient  writ  of  conspiracy, 
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and  the  process  by  which,  in  time,  it 
was  superseded  by  the  later  and  more 
efficacious  action  on  the  case  for  con- 
spiracy, and  the  still  more  modern 
action  for  malicious  prosecution. 
Nor  will  it  now  be  advantageous  to 
show  how  long  and  difficult  it  was  to 
separate  the  idea  of  a  criminal  con- 
spiracy at  common  law,  where  the 
agreement  or  conspiracy  was  the 
gravamen  of  the  offence,  from  the 
real  complaint  in  a  civil  action,  that 
the  combination  of  two  or  more 
persons  has  enabled  them  to  inflict 
ix  great  wrong  on  the  plaintiff.  The 
combination  or  conspiracy  in  the 
latter  case  was,  therefore,  a  matter 
of  aggravation  or  inducement  only, 
of  which  one  or  all  might  be  found 
guilt}',  while  in  the  former  it  was 
essential  to  show  that  two  or  more 
had  joined  in  an  agreement  to  do  an 
unlawful  act,  or  to  do  a  lawful  act 
in  an  unlawful  manner.  The  dis- 
tinction is  now  well  established,  that 
in  civil  actions  the  conspiracy  is  not 
the  gravamen  of  the  charge." 

^  Commonwealth  v.  Judd,  2  Mass. 
329  (1807),  (3  Am.  Dec.  54)  {per 
Parsons,  C.  J.)  :  "The  gist  of  a  con- 
spiracy is  the  unlawful  confederacy 
to  do  an  unlawful  act,  or  even  a 
lawful  act  for  unlawful  purposes ; 
the  offence  is  complete  when  the  con- 
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Damage  is  essential  to  a  right  of  action  for  civil  conspiracy. 
It  is  the  gravamen  of  the  charge,  and  the  combination  is  only 
a  matter  of  aggravation.^ 

§  326.  Applicability  of  Law  of  Conspiracies  to  Corporations. 
—  The  law  of  civil  conspiracies  is  equally  applicable  to  cor- 
porations and  to  individuals.  A  combination  of  corporations 
for  an  unlawful  or  oppressive  object  —  as  an  end  or  means  — 


federacy  is  made  ;  and  any  act  done  in 
pursuance  of  it  is  no  constituent  part 
of  the  offence,  but  merely  an  aggrava- 
tion of  it.  The  rule  of  the  common 
law  is  to  prevent  unlawful  combina- 
tions. .  .  The  unlawful  confed- 
eracy isj  therefore,  punished  to  pre- 
vent the  doing  of  any  act  in  execution 
of  it." 

People  V.  Sheldon,  139  N.  Y.  264 
(1893),  (34  N.  E.  Rep.  785,  36  Am. 
St.  Rep.  690,  23  L.  R.  A.  221)  :  "The 
gravamen  of  the  offence  of  conspir- 
acy is  the  combination.  Agreements 
to  prevent  competition  in  trade  arc, 
in  contemplation  of  law,  injurious 
to  trade,  because  they  are  liable  to 
be  injuriously  used." 

Both  of  these  opinions  refer  to 
criminal  conspiracies  and  are  indica- 
tive of  the  uniform  current  of  author- 
ity that,  unless  expressly  provided 
by  statute  (as  is  sometimes  the  case), 
proof  of  an  overt  act  is  not  necessary 
in  a  prosecution  for  consipracy;  nor 
is  it  necessary  to  set  forth  such  act 
in  the  indictment. 

'  Robertson  u.  Parks,  76  Md.  135 
(1892),  (24  Atl.  Rep.  413)  :  "It  is  a 
general  rule,  that  a  conspiracy  cannot 
be  made  the  subject  of  a  civil  action, 
unless  something  is  done  which,  with- 
out the  conspiracy,  would  give  a  right 
of  action.  The  damage  done  is  the 
gist  of  the  action,  not  the  conspiracy. 
Where  the  mischief  contemplated  is 
accomplished,  the  conspiracy  becomes 
important,  as  it  may  affect  the  means 
and  measures  of  redress.  The  party 
wronged  may  look  beyond  the  actual 
participants    in    committing   the    in- 


jury, and  join  with  them  as  defend- 
ants all  who  conspired  to  accom- 
plish it ;  and  the  fact  of  conspiracy 
may  aggravate  the  wrong ;  but  the 
simple  act  of  conspiracy  does  not 
furnish  a  substantial  ground  of 
action." 

Doremus  v.  Hennessey,  62  III.  App. 
402  (1895)  :  "A  civil  action  will  not 
lie  for  a  mere  conspiracy.  It  is  the 
damage  done  in  pursuance  of  the 
conspiracy  which  gives  the  right  of 
action.  It  is  now  well  established 
that,  in  ci\'il  actions,  the  conspiracy 
is  not  the  gravamen  of  the  charge, 
but  may  be  pleaded  and  proved  in 
aggravation  of  the  wrong  of  which  the 
plaintiff  complains,  and  as  enabling 
him  to  recover  against  all  the  con- 
spirators, as  joint  tortfeasors." 

The  damage  and  not  the  wrongful 
confederation  is  the  gist  of  the  action 
for  civil  conspiracy.  In  order  to 
state  a  cause  of  action  for  such  a  con- 
spiracy the  facts  from  which  the 
damage  has  resulted  must  be  alleged 
as  well  as  the  confederation  and  con- 
spiracy. 

Commercial  Union  Ins.  Co.  v.  Shoe- 
maker, 65  Neb.  173  (1901),  (88  N.W. 
Rep.  156). 

See  also  Adler  v.  Fenton,  24  How. 
(U.  S.)  407  (1860)  ;  Van  Horn  v.  Van 
Horn,  52  N.  J.  L.  284  (1890),  (20  Atl. 
Rep.  485,  10  L,  R.  A.  184) ;  Kimball 
V.  Harman,  34  Md.  407  (1871),  (6  Am. 
Rep.  340) ;  Stevens  v.  Rowe,  59  N.  H. 
578  (1880),  (47  Am.  Rep.  231); 
Hutchins  v.  Hutchins,  7  Hill,  104 
(1845). 
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is  a  Conspiracy,  if  a  similar  combination  of  natural  persons 
would  amount  to  a  conspiracy;  and  the  converse  of  the  propo- 
sition is  equally  true. 

In  Buffalo  Lubricating  Oil  Co.  v.  Standard  Oil  Co,^  the 
Court  said:  "We  entertain  no  doubt  that  an  action  against 
a  corporation  may  be  maintained  to  recover  damages  caused 
by    conspiracy.  If   actions    can   be    maintained   against 

corporations  for  malicious  prosecution,  libel,  assault  and 
battery,  and  other  torts,  we  can  perceive  no  reason  for  holding 
that  actions  may  not  be  maintained  against  them  for  con- 
spiracy. It  is  well  settled  by  the  authorities  cited,  that  the 
malice  and  wicked  intent  needful  to  sustain  such  actions  may 
be  imputed  to  corporations."  ^ 

Upon  similar  principles,  it  seems  clear  that  a  combination 
of  corporations  for  a  criminal  object  would  amount  to  a  criminal 
conspiracy,  if  such  would  be  the  result  of  a  combination  of  in- 
dividuals for  the  same  purpose.  In  several  States,  the  anti- 
trust laws  expressly  provide  that  corporations,  as  well  as  natural 
persons,  violating  their  provisions,  shall  be  guilty  of  the  crime 
of  conspiracy.' 


*  Buffalo  Lubricating  Oil  Co.  v. 
Standard  Oil  Co.,  106  N.  Y.  670 
(1887),  (12  N.  E.  Rep.  826). 

2  In  ^^'est  Virginia  Trans.  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  611 
(1902),  (40  S.  E.  Rep.  591),  88  Am. 
St.  Rep.  895,  the  Court  said:  "It  is 
very  clear  that  a  corporation  can  be 
guilty  of  a  combination  or  conspiracy 
■with  other  corporations  or  persons 
aimed  at  and  accomplishing  the  in- 
jury of  other  corporations  or  persons. 
It  is  a  mere  legal  entity  and  itself  is 
incapable  of  so  doing ;  but  it  is 
moved  by  human  beings,  is  operated 
by  human  agents,  and  is  thus  an 
active  person  not  only  for  damage 
done  in  the  breach  of  contracts, 
but  for  torts  doing  others  harm." 

^  Tlie  i\fissouri  anti-trust  act  (see 
post,  eh.  XLI.)  provides  in  its  first 
section  that  any  corporation,  individ- 
ual or  other  association  of  person.s, 
entering  '  into    any    combination    in 
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violation  of  its  pro\'isions,  *' shall 
be  deemed  and  adjudged  guilty  of  a 
conspiracy  to  defraud."  In  National 
Lead  Co.  v.  Grote  Paint  Store  Co., 
80  Mo.  App.  247  (1899),  the  Missouri 
Court  of  Appeals,  referring  to  this 
statute,  said:  "By  the  language 
of  the  first  section  of  that  enactment 
a  violation  of  its  pro\T.sions  is  made  a 
crime,  i.r.  'a  conspiracy  to  defraud.'" 
And  in  discussing  the  liability  of  a 
corporation  for  its  violation  the  Court 
said  (p.  209):  "A  corporation  can 
only  act  through  its  members  or  their 
agents.  The  corporate  entity  with 
which  the  law  clothes  it  for  special 
purposes  is  not  self-acting,  hence 
there  was  no  thought  of  its  action 
alone  in  the  mind  of  the  framers  of  the 
statute.  The  evident  purpose  of  the 
legislature  was  to  specify  certain  acts, 
which,  if  done  by  its  stockholders 
or  governing  bodies,  should  constit\ite 
a  crime  on  the  part  of  the  corporation. 
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§  327.  What  Combinations  are  Conspiracies.  —  A  combina- 
tion amounts  to  a  criminal  conspiracy  only  when  the  end 
or  means  are  criminal  or  unlawful.  A  combination  amounts 
to  a  civil  conspiracy  only  when  the  ends  or  means  are  un- 
lawful or  oppressive,  and  the  legal  rights  of  others  are  infringed. 
Whether  a  particular  combination  is  a  conspiracy  depends, 
therefore,  upon  its  object,  and  the  means  adopted  for  accom- 
plishing it.     The  question  of  motive  may  also  be  of  importance. ^ 

Thus  in  the  celebrated  Mogul  Steamship  Case  ^  Lord  Chief 


It  did  not  contemplate  the  commission 
of  an  offence  by  an  impalpable  ab- 
straction, which  could  neither  think 
nor  act ;  but  it  intended  to  bind  this 
corporate  entity  by  the  imputed 
actions  of  its  human  agencies." 

In  State  v.  Firemen's  Fund  Ins. 
Co.,  152  Mo.  37  (1899),  (52  S.  W. 
Rep.  595,  45  L.  R.  A.  363),  the 
Supreme  Court  of  Missouri  dis- 
cussed the  applicability  of  the  same 
law  to  insurance  companies:  "It 
could  not  be  tolerated  for  a  mo- 
ment that  an  insurance  company 
could  hide  under  the  skirts  of  its 
agents  and  violate  the  anti-trust  laws 
of  our  State  with  impunity.  .    The 

company  can  and  must  control  its 
agents,  and  must  see,  at  its  peril, 
that  its  agents  do  not  violate  the  law 
while  attending  to  the  business  of  the 
company.  This  is  the  rule  as  to  libels, 
assaults,  malicious  torts  by  agents 
of  incorporated  companies,  and  there 
is  greater  reason  for  it  being  the  true 
rule  in  cases  involving  the  anti-trust 
laws. " 

That  a  corporation  cannot  be 
indicted  for  making  an  unlawful  agree- 
ment in  restraint  of  competition  does 
not  stand  in  the  way  of  counting  it 
as  a  party  to  such  a  conspiracy. 

Standard  Oil  Co.  v.  State  (Tenn., 
1907),  100  S.  W.  Rep.  705. 

^  In  Hawarden  v.  Youghiogheny, 
etc.  Coal  Co.,  Ill  Wis.  545  (1901), 
(87  N.  W.  Rep.  472,  55  L.  R.  A.  828) 
the  Court  held  that  while  persons 
have  a  right  to  combine  in  a  legiti- 


mate way  yet  that  where  the  object 
of  a,  combination  is  to  inflict  injury 
upon  others  and  injury  results,  a 
wrong  is  committed  for  which  the 
injured  person  may  recover  damages. 
In  this  case  the  business  of  a  retail 
coal  dealer  had  been  destroyed-  by 
combination  between  wholesale  deal- 
ers and  certain  retail  dealers  for  the 
purpose  of  forcing  out  of  business  all 
retailers  not  parties  thereto. 

2  Mogul  Steamship  Co.  v.  Mc- 
Gregor, L.  R.  21  Q.  B.  552  (1888). 
This  is  the  leading  case  upon  the  law 
of  conspiracies  as  applied  to  trade 
competition,  and,  in  its  various  stages, 
is  reported  in  L.  R.  15  Q.  B.  476 
(1885),  L.  R.  21  Q.  B.  544  (1888), 
L.  R.  23  Q.  B.  598  (1889),  L.  R.  17 
App.  Cas.  (1891)  25.  In  this  case 
certain  owners  of  steam  vessels  trad- 
ing between  China  and  England,  for 
the  purpose  of  obtaining  a  monop- 
oly of  the  homeward  tea  trade  and 
maintaining  the  rates  of  freight 
thereon,  formed  an  association,  and 
offered  to  all  shippers  of  tea  who  used 
exclusively  the  vessels  of  members 
of  the  association  a  rebate  of  five  per 
cent  on  all  freights.  The  plaintiffs, 
who  were  rival  ship  owners,  were 
excluded  from  the  benefits  of  the 
association  to  their  damage,  as  al- 
leged, and  they  instituted  an  action 
for  the  recovery  of  damages  and  for  an 
injunction.  The  gist  of  the  plaintiffs' 
case,  as  stated,  was  a  conspiracy  on 
the  part  of  the  respondents  to  pre- 
vent   the    plaintiffs    from    obtaining 
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Justice  Coleridge  said:  "  I  do  not  doubt  the  acts  done  by  the 
defendants  here,  if  done  wrongfully  and  maliciously,  or  if  done 
in  furtherance  of  a  wrongful  and  malicious  combination, 
would  be  ground  for  an  action  on  the  case  at  the  suit  of  one 
who  has  suffered  injury  from  them.  The  question  comes  at 
last  to  this:  What  was  the  character  of  those  acts,  and  what 
was  the  motive  of  the  defendants  in  doing  them?  " 

A  combination  entered  into  for  the  malicious  purpose  of 
injuring  a  person  in  his  business  may  amount  to  a  conspiracy, 
and  furnish  a  ground  of  action  for  the  damage  sustained.  The 
essential  element  of  a  conspiracy  —  the  unlawful  end  or  means 
—  may  be  the  intentional  doing  of  acts  detrimental  to  the 
business  of  a  competitor,  without  justification  or  excuse. 
But  combinations  without  such  ulterior  object,  and  merely 
for  the  purpose  of  promoting,  by  lawful  means,  the  common 
interests  of  the  parties,  are  not  conspiracies.  A  trader  or 
manufacturer  has  the  right  to  push  his  trade  or  business  in 
a  lawful  manner,  although  his  success  may  necessarily  involve 
loss  to  his  competitors.  So,  several  traders  and  manufacturers 
may  combine  for  mutual  advantage  and,  so  long  as  the  motive 
is  not  malicious,  the  object  not  unlawful  or  oppressive,  and  the 
means  neither  deceitful  nor  fraudulent,  the  result  is  not  a  con- 
spiracy, although  it  may  necessarily  work  injury  to  other  persons 
engaged  in  the  same  business.  The  essential  question  is  whether 
the  object  of  a  combination  is  to  do  harm  to  others  or  to  exer- 
cise the  rights  of  the  association  for  its  own  benefit.' 

cargoes  for  their  steamers.     A  motion  by  a  majority  of  its  members,   held 

for     a     preliminary     injunction     was  that    the    association,    being    formed 

denied  (L.  R.   15  Q.  B.  476)   (188.5),  by    the    defendants    merely    tor    the 

upon    the    ground    that,    although    a  purpose  of  winning  trade  and  without 

conspiracy  to  obtain  a  monopoly  of  any    malice    or    ill-will    towards    the 

a    carr\ang    trade    miglit    constitute  plaintiffs    or    with    the    intention    of 

an  actionable  conspiracy,  irreparable  ruining  their  trade,  did  not  constitute 

damage  warranting  an  injunction  had  a  conspiracy,  and  rendered  judgment 

not  been  shown.     The  case  then  came  for  the  defendant.     The  case  was  then 

before    Lord    Coleridge    (C.    J.),    who  taken  to  the  House  of  Lords  and  the 

held  (L.  R.  21  Q.  B.  544)  (1888),  that  judgment    affirmed    upon    the    same 

the     essential     element     of     "unlaw-  grounds  (L.   R.   17  App.  Cas.   (1891) 

fulness  "in  the  combination  had  not  25) . 

been  shown   and  rendered  judgment  '  In    the    Mogul    Steamship    Case 

for   the   defendants.     The   case   then  (L.  R,   23,   Q.   B.   614)   (1889),  Lord 

went  to  the  Court  of  Appeal,  which.  Justice  Bowen  of  the  Court  of  Appeal 
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Whether  the  purpose  of  a  combination  is  unlawful  or  op- 
pressive does  not  wholly  depend  upon  whether  such  purpose 
if  formed  and  carried  out  by  an  individual  would  be  unlaw- 
ful or  oppressive.  The  doing  of  an  act  by  a  number  of  per- 
sons may  give  it  an  impulse  and  injurious  effect  far  beyond 
that  which  could  possibly  result  from  the  act  of  a    single 


considered  at  length  the  principles 
stated  in  the  text:  "What,  then, 
are  the  limitations  which  the  law 
imposes  on  a,  trader  in  the  con- 
duct of  his  business  as  between  him- 
self and  other  traders  ?  There  seems 
to  be  no  burdens  or  restrictions 
in  law  upon  a  trader  which  arise 
merely  from  the  fact  that  he  is  a 
trader,  and  which  are  not  equally 
laid  on  all  other  subjects  of  the 
crown.  His  right  to  trade  freely  is 
a,  right  which  the  law  recognizes 
and  encourages,  but  it  is  one  which 
places  him  at  no  special  disadvan- 
tage as  compared  with  others.  No 
man,  whether  trader  or  not,  can, 
however,  justify  damaging  another 
in  his  commercial  business  by  fraud 
or  misrepresentation.  .     But    the 

defendants  have  been  guilty  of 
none  of  these  acts.  They  have 
done  no  more  against  the  plaintiffs 
than  pursue  to  the  bitter  end  a 
war  of  competition  waged  in  the 
interest  of  their  own  trade.  ...  I 
can  find  no  authority  for  the  doc- 
trine that  such  a  commercial  motive 
deprives  of  'just  cause  for  excuse' 
acts  done  in  the  course  of  trade  which 
would  but  for  such  motive  be  justified. 
So  to  hold  would  be  to  convert  into 
an  illegal  motive  the  instinct  of  self- 
advancement  and  self-protection, 
which  is  the  very  incentive  to  all 
trade.  .  .  It  is  urged,  however, 
on  the  part  of  the  plaintiffs,  that 
even  if  the  acts  complained  of  would 
not  be  wrongful  had  they  been  com- 
mitted by  a  single  individual,  they 
become  actionable  when  they  are  the 
result  of  concerted  action  among  sev- 
eral.    In  other  words,  the  plaintiffs,  it 


is  contended,   have  been  injured  by 
an  illegal  conspiracy.     Of  the  general 
proposition,     that    certain    kinds    of 
conduct    not    criminal     in     any    one 
individual    may    become    criminal    if 
done  by  combination  among  several, 
there    can    be    no    doubt.     The    dis- 
tinction  is    based    on    sound    reason, 
for      a      combination      may      make 
oppressive  or  dangerous    that   which 
if    it    proceeded    only  from  a  single 
person  would  be  otherwise,  and  the 
very  fact   of    the    combination    may 
show  that    the    object    is    simply  to 
do    harm,    and     not     exercise     one's 
own   just  rights.       .         The  question 
to  be   solved    is    whether    there    has 
been    any    such     [illegal]    agreement 
here.      Have     the     defendants     com- 
bined to  do  an    illegal    act?     Have 
they  combined  to    do    a,    lawful    act 
by    an     unlawful    means?       A    mo- 
ment's consideration  will  be  sufficient 
to  show  that  this  new  inquiry  only 
drives  us  back  to  the  circle  of  defini- 
tions and  legal  propositions  which  I 
have    already    tra^■ersed    in    the    pre- 
vious   part    of    this    judgment.     The 
unlawful  act  agreed  to,  if  any,  between 
the  defendants  must   have  been  the 
intentional  doing  of  some  act  to  the 
detriment   of  the   plaintiffs'  business 
without      just      cause      or      excuse. 
AVhether  there  was  any  such  justifica- 
tion or  excuse  for  the  defendants  is 
the   old   question   over  again,   which, 
so  far  as  regards  an  individual  trader, 
has  been   already   solved.     The   only 
differentia  that  can  exist  must  arise, 
if  at  all,  out  of  the  fact  that  the  acts 
done   are   the    joint    acts    of   several 
capitalists,  and  not  of   one  capitalist 
only." 
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person.*  Thus  the  mere  refusal  by  one  person  to  sell  to  an- 
other is  not  actionable  whatever  his  motive  may  be.^ 
But  where  the  wholesale  and  retail  dealers  in  a  commodity  in 
a  given  locality  enter  into  a  combination  not  to  deal  with 
retailers  who  do  not  join  with  them,  the  combination  may 
amount  to  a  conspiracy  and  persons  injured  may  recover 
damages  from  the  conspirators.^ 

■*  Hawarden  v.  Youghiogheny,  etc. 
Coal  Co.,  Ill  Wis.  545  (1901),  (87 
N.  W  Rep.  472,  55  L.  R.  A.  828). 
See  also  extract  from  opinion  in 
Mogul  Steamship  case  in  last  note. 

2  Wills  V.  Central  Ice,  etc.  Co., 
(Tex.  Qv.  App.  1905),  88  S.  W. 
Rep.  265. 

Brewster  v.  Miller's  Sons  Co.,  101 
Ky.  368  (1897),  (41  S.  W.  Rep.  301)  : 
"It  is  part  of  every  man's  civil  rights 
that  he  be  left  at  liberty  to  refuse 
business  relations  with  any  person 
whomsoever,  whether  the  refusal 
rests  upon  reason,  or  is  the  result  of 
whim,  caprice,  prejudice,  or  malice. 
With  his  reasons  neither  the  public 
nor  third  persons  have  any  leg^J  con- 
cern, and  the  exercise  by  him  of 
his  legal  rights  cannot  be  a  legal 
wrong  to  another.  Appellant  brought 
this  action  against  certain  members 
of  the  Funeral  Directors  Association 
to  recover  damage,  alleging  that  they 
and  other  members  of  that  associa- 
tion had  refused  to  furnish  him  the 
articles,  or  render  the  ser\'ices  neces- 
sary for  the  burial  of  his  wife,  said 
refusal  being  based  upon  the  ground 
that  appellant  was  indebted  to  some 
member  of  the  said  association  for 
the  burial  services  of  his  father,  and 
that,  therefore,  under  the  rules  of 
said  association  no  member  thereof 
was  permitted  to  furnish  such  ser\'icos 
until  said  indebtedness  was  satisfied. 
And  it  is  held  that  while  the  members 
of  the  association  might  be  guilty 
of  a  public  offence,  and  a  violation  of 
the  provisions  of  ch.  101,  of  the  Ken- 
tucky Statutes,  if  proceeded  against 
by     an     indictment,     yet     appellant 
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having  asserted  no  claim  for  damages 
to  personal  character  or  a  business 
reputation  resulting  from  such  al- 
leged acts  of  conspiracy,  cannot  main- 
tain his  action." 

^  Hawarden  v.  Youghiogheny,  etc. 
Coal  Co.,  Ill  Wis.  545  (1901),  (87 
N.  W.  Rep.  472,  55  L.  R.  A.  828). 

A  combination  between  indepen- 
dent producers  to  regulate  and  fix 
the  price  at  which  coal  should  be  sold 
in  a  certain  territory,  and  to  prevent 
competition  in  its  sale,  amounts  to  a 
common  law  conspiracy. 

Chicago,  etc.  Coal  Co.  v.  People,  214 
in.  421  (1905),  (73  N.  E.  Rep.  770), 
a_ffirming  114  111.  App.  75  (1904). 

Where  wholesale  and  retail  drug- 
gists in  a  city  formed  a  combination 
to  maintain  prices,  and  in  pursuance 
thereof,  refused  to  sell  to  a  retail 
dealer  who  had  declined  to  join  the 
combination,  and  threatened  and 
intimidated  other  wholesale  dealers 
into  refusing  to  deal  with  him,  it  was 
held  that  the  combination  was  a  con- 
spiracy. 

Klingel's  Pharmacy  v.  Sharp,  104 
Md.  218  (1906),  (64  Atl.  Rep.  1029, 
7  L.  R.  A.  (N.  s.)  976). 

See  also  Ferd  Heim  Brewing  Co. 
V.  Behnder,  97  Mo.  App.  64  (1903), 
(71  S.  W.  Rep.  691). 

An  agreement  between  a  brick- 
layers' union,  a  builders'  association 
and  it  brick  manufacturers'  associa- 
tion, that  they  will  not  buy  or  lay 
brick  made  by  any  manufacturer 
not  subscribing  to  the  rules  of  the 
builders'  association,  with  the  object 
of  injuring  the  business  of  such  man- 
ufacturer, is  a  conspiracy  and  unlaw- 
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§  327a.    Remedies  and  Procedure  in  Case  of  Conspiracies.  — 

Corporations  and  individuals  entering  into  a  combination 
amounting  to  a  criminal  conspiracy  are  subject  to  indictment 
and  punishment  in  the  same  manner  as  if  guilty  of  other  of- 
fences. The  only  limitation  with  respect  to  corporations  — 
and  this  obviously  applies  to  all  offences  —  is  that  they  cannot 
be  imprisoned. 

An  indictment  charging  certain  corporations  with  conspiracy, 
and  alleging  that  its  object  was  unlawful  sufficiently  charges 
a  conspiracy  at  common  law  without  setting  out  the  means  by 
which  the  conspiracy  was  to  have  been  accomplished.' 

In  order  to  establish  a  criminal  conspiracy  to  fix  the  price 
of  a  commodity  it  is  not  necessary  to  show  that  the  combination 
was  formally  entered  into  or  evidenced  by  a  written  agreement. 
An  understanding  among  the  conspirators  to  work  a  common 


ful  and  the  parties  are  liable  for 
all  damages  resulting  therefrom.  And 
it  is  not  necessary  to  show  that  the 
particular  acts  complained  of,  were 
done  directly  by  all  the  conspirators. 
If  done  by  some  of  them  after  the 
formation  of  the  combination,  or  by 
agents  in  carrying  out  its  objects, 
all  are  liable. 

Purington  v.  Hinchliff,  219  111. 
159  (1905),  (-76  N.  E.  Rep.  47), 
affirming  120  111.  App.  523  (1905). 

A  complaint  charging  a  combina- 
tion between  certain  railroad  com- 
panies and  an  association  of  elevator 
owners  in  pursuance  of  which  the 
railroad  companies  refuse  to  carry 
grain  sent  through  the  plaintiff's 
elevator  which  is  well  located  except 
at  an  advance  over  the  rate  charged 
for  grain  sent  through  the  elevators 
of  members  of  the  association,  and 
by  which  certain  shippers  have  been 
prevented  from  shipping  a  certain 
amount  of  grain  through  the  plain- 
tiff's elevator,  states  a  cause  of  action 
for  civil  conspiracy. 

Kellogg  V.  Lehigh  Valley  R.  Co., 
61  App.  Div.  (N.  Y.)  35  (1901), 
(70  N.  Y.  Supp.  237). 


For  consideration  of  combinations 
of  bidders  at  public  sales  amounting 
to  conspiracies  in  restraint  of  trade 
see  In  re  Blake,  150  Fed.   279  (1906). 

For  consideration  of  trade  agree- 
ments amounting  to  conspiracies  see 
National  Fire  Proofing  Co.  v.  Master 
Builders'  Ass'n,  145  Fed.  263  (1906)  ; 
Curran  v.  Galen  152  N.  Y.  33  (1897), 
(46  N.  E.  Rep.  296,  57  Am.  St.  Rep. 
496,  37  L.  R.  A.  802),  and  cases  cited. 

^  Chicago,  etc.  Coal  Co.  -v.  People, 
214  111.  421  (1905),  (73  N.  E.  Rep. 
770),  affirming  114  111.  App.  75  (1904). 

An  indictment  for  criminal  con- 
spiracy in  pooling,  and  fixing  the 
price  of  an  article  of  commerce, 
must  state  the  names  of  all  the  parties 
to  such  conspiracy  known  to  the 
prosecution,  but  all  the  parties  need 
not  be  jointly  indicted. 

State  V.  Dreany,  65  Kan.  292 
(1902),  (69  Pac.  Rep.  182). 

It  must  be  borne  in  mind  in  con- 
sidering this  section  that  the  subject 
under  consideration  is  common  law 
conspiracies  and  that  most  of  the 
recent  prosecutions  for  trade  con- 
spiracies have  been  under  State  anti- 
trust statutes.     See  post,  ch.  XLIII. 
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purpose  is  all  that  is  necessary.  And  the  evidence  should  be 
directed  toward  showing  what  has  been  actually  accomplished 
under  the  understanding  rather  than  its  professed  object.' 

The  offence  of  criminal  conspiracy  is  committed  when  the 
unlawful  combination  is  formed,  and  after  it  is  formed  the  acts 
of  the  different  members  which  tend  to  further  its  purposes 
bind  all  the  members.^ 

With  respect  to  civil  conspiracies  —  "No  person  or  com- 
bination of  persons  can  legally,  by  direct  or  indirect  means, 
obstruct  or  interfere  with  another  in  the  conduct  of  his  lawful 
business,  and  any  loss  wilfully  caused  by  such  interference  will 
give  the  party  injured  a  right  of  action  for  all  damages  sustained. 
All  parties  to  a  conspiracy  to  ruin  the  business  of  another  because 
of  his  refusal  to  do  some  act  against  his  will  or  judgment  are 
liable  for  all  overt  acts  illegally  done  pursuant  to  such  con- 
spiracy and  for  the  subsequent  loss,  whether  they  were  active 
participants  or  not."  ^ 


*  Chicago,  etc.  Coal  Co.  v.  People, 
214  111.  421  (1905),  (73  N.  E.  Rep. 
770),  affirming  114  111.  App.  75  (1904). 
It  was  also  held  in  this  case  that  the 
common  law  relating  to  criminal 
conspiracies  has  not  been  superseded 
in  Illinois  by  the  statutes  upon  the 
subject.  See  also  Sanford  v.  People, 
121  111.  App.  619  (1905) ;  People  v. 
Aachen,  etc.  Fire  Ins.  Co.,  126  111. 
App.  640  (1906). 

In  order  to  convict  a  defendant 
upon  a  charge  of  criminal  conspiracy, 
it  must  be  clearly  shown  that  he  knew 
of,  and  participated  in,  the  con- 
spiracy. 

State  V.  Dreany,  65  Kan.  292 
(1902),  (69  Pac.  Rep.  182). 

-  Chicago,  etc.  Coal  Co.  v.  People, 
214  111.  121  (1905),  (73  N.  E.  Rep. 
770),  affirming  114  111,  App.  75  (1904). 

See  also  Ford  v.  Chicago  Milk 
Shippers'  Ass'n,  155  111.  166  (1895), 
(39  N.  E.  Rep.  651,  27  L.  R.  A.  298). 

'  Purington  v.  HinchlifT,  219  111. 
159  (1905),  (76  N.  E.  Rep.  47). 

A  person  who  has  been  a  member 
of    an    illegal    combination    and    has 
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participated  in  making  rules  for  carry- 
ing out  its  purposes,  but  who  has  been 
suspended  for  violating  such  rules, 
may  maintain  an  action  against  the 
combination  and  its  members  for 
damages  caused  by  boycotting  him 
after  his  suspension.  It  was  held  that 
he  was  not  in  pari  delicto  because  the 
acts  complained  of  were  cominitted 
after  his  suspension. 

Ertz  V.  Produce  Exch.  Co.,  S2  Minn. 
173  (1901),  (84  N.  W.  Rep.  743). 

Compare  Gladish  v.  Kansas  City 
Live  Stock  Exch.,  113  Mo.  App.  720 
(1905),  (89  S.  W.  Rep.  77)  where  it 
was  held  that  a  member  expelled 
from  an  association  was  not  entitled 
to  an  injunction  to  restrain  the  as- 
sociation from  declining  to  ha"\'e  any 
further  business  relations  with  him. 
Sec  also  Froelich  v.  Musicians*  Mut. 
Ben.  Ass'n,  93  Mo.  App  383  (1902; 
O'Brien  v.  Musical,  etc.  Union,  54 
Atl.  Rep.  150  (N.  J.  Ch.  1903). 

Where  wholesale  and  retail  dealers 
in  a  certain  city  formed  a-  combina- 
tion to  maintain  prices  and,  in  pur- 
suance of  the  plan,  refused  to  sell  to 
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In  addition  to  an  action  for  the  recovery  of  damages  caused 
by  a  conspiracy  the  corporation  or  person  threatened  with  in- 
jury may  obtain  an  injunction  against  the  members  of  the 
combination  to  restrain  them  from  carrying  into  effect  the 
objects  of  the  conspiracy.^ 

These  remedies  which  are  available  to  persons  injured  by  a 
conspiracy  mark  an  important  distinction  between  combi- 
nations which  amount  to  conspiracies  and  those  which  are 
opposed  to  public  policy  only.  As  we  shall  see,  the  courts 
treat  combination  agreements  of  the  latter  class  as  void  and 


the  plaintiff,  a  retailer  who  had 
refused  to  join  the  combination, 
and  coerced  other  dealers  to  refuse  to 
deal  with  him  it  was  held  that  the 
members  of  the  corporation  were 
liable  to  the  plaintiff  for  the  resulting 
injury  to  his  business. 

Klingel's  Pharmacy  v.  Sharp,  104 
Md.  218  (1906),  (64  Atl.  Rep.  1029, 
7  L.  R.  A.  (n.  s.)  976). 

In  Wills  V.  Central  Ice,  etc.  Co.,  88 
S.  W.  Rep.  265  (Tex.  1905)  it  was 
held  that  a  conspiracy  cannot  be  made 
the  subject  of  a  civil  action,  notwith- 
standing damages  may  have  resulted, 
unless  some  act  is  done  which,  with- 
out the  conspiracy,  would  give  a 
right  of  action. 

^  Leonard  v,  Abner-Drury  Brewing 
Co.,  25  App.  D.  C.  161  (1905)  ;  Brown 
V.  Jacobs  Pharmacy  Co.,  115  Ga.  429 
(1902),  (41  S.  E.  Rep.  553,  90  Am. 
St.  Rep.  126,  57  L.  R.  A.  547). 

Union  Pressed  Brick  Co.  v.  Chicago 
Hydraulic  Pressed  Brick  Co.,  31 
Chicago  Legal  News  428  (1899)  : 
"A  court  of  equity  ought  not  to  he 
permitted  to  enjoin  crime  as  crime, 
because  it  has  no  criminal  jurisdiction, 
and  because  the  machinery  of  the 
criminal  law  is  supposed  to  be  ade- 
quate to  prevent  the  same.  But  if 
the  commission  of  such  crime  involves 
the  loss  of  private  property,  the  owner 
thereof  should  and  can  obtain  redress 
for  his  loss  in  a  court  of  common 
law  where  that  relief  is  adequate. 
Where  the  commission  of  such  crime 


will  entail  property  loss  to  a  private 
citizen  for  which  he  has  no  adequate 
relief  at  common  law,  courts  of  equity 
should  give  redress  to  the  person  who 
may  be  made  to  suffer  such  irrep- 
arable injury." 

Walsh  V.  Ass'n.  of  Master  Plumbers, 
97  Mo.  App  280,  293  (1902),  (71 
S.  W.  Rep.  455)  :  "Applying  the 
doctrine  of  these  cases  to  the  allega- 
tions of  the  petition,  there  can  be  no 
question  that  the  agreement  between 
the  respondents  is  an  illegal  conspir- 
acy and  that  its  effect  is  to  inflict 
a  civil  wrong  upon  appellant,  and  that 
this  wrong  is  a  continuing  one  and, 
according  to  all  authorities,  entitles 
the  appellant  to  injunctive  relief  so 
far  as  a  court  of  equity  is  authorized 
to  administer  it  within  the  bounds  of 
equitable  jurisprudence.  We  think 
it  is  competent  for  the  court  to  declare 
the  agreement  complained  of  illegal 
and  void  and  to  restrain  the  parties 
to  the  agreement  from  keeping  its 
terms  or  demanding  that  they  be 
kept,  and  thus  leave  the  respondent 
corporations  and  each  of  them  free 
to  deal  or  not  to  deal  with  appellant 
as  they  may  choose." 

But  it  is  held  that  a  combination 
of  brewers,  forming  an  association, 
fixing  the  price  of  its  products  and 
controlling  their  disposition,  cannot 
be  declared  A'oid  in  equity  at  the  suit 
of  retail  dealers  haxdng  no  contract 
with  the  association  and  selling  the 
product  of  a  brewing  company  sought 
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unenforceable,  but  not  as  illegal,  in  the  sense  of  giving  a  right 
of  action  to  third  persons.^ 

§  328.  Modern  Combinations  of  Capital  seldom  Conspiracies. 
—  A  combination  of  industrial  corporations  for  the  promotion 
of  their  common  interests,  manifestly  can  possess  the  element 
of  criminality  only  when  entered  into  in  violation  of  some 
penal  statute,  or  when  criminal  means  are  employed;  and 
such  a  combination  becomes  a  conspiracy,  in  its  civil  aspect, 
only  when  the  element  of  illegality  or  oppression  is  present.^ 


to  be  compelled  to  join  the  association. 
Such  result  can  be  only  obtained 
through    a,    suit    by   the    government. 

Leonard  c.  Abner-Drury  Brewing 
Co.,  25  App.  D.  C.  161  (1905). 

In  this  case  it  was  also  held  that 
while  the  federal  anti-trust  statute 
makes  a  conspiracy  in  restraint  of 
t  rade  a  criminal  offence  and  pres- 
cribes a  punishment  therefor,  it  does 
not  substitute  its  remedy  for  ordinary 
eciuitable  remedies  where  the  acts 
complained  work  irreparable  property 
damage. 

^  Brown  v.  Jacob's  Pharmacy  Co., 
115  Ga.  433  (1902),  (41  S.  E.  Rep. 
553,  90  Am.  St.  Rep.  126,  57  L. 
R.  A.  547)  :  "The  next  position 
of  the  defendants,  and  the  one 
which,  on  first  presentation,  seems 
to  be  the  strongest  defence  on 
this  part  of  the  case,  is  that,  at 
common  law,  contracts  or  agreements 
in  general  or  unreasonable  restraint 
of  trade  were  merely  void  and  unen- 
forceable; that  either  party  could 
defend  against  an  action  based  on 
them  ;  but  tliat  they  were  not  illegal 
in  such  sense  as  to  give  a  right  of 
action  to  third  parties.  While  there 
may  be  conflict  among  the  author- 
ities, it  seems  to  us  that  some  con- 
fusion might  have  been  avoided  by 
bearing  in  mind  the  distinction  be- 
tween a  contract  or  agreement  merely 
in  restraint  of  trade  as  between  the 
parties,  and  a  combination  or  con- 
tract to  stifle  competition,  or  a  con- 
spiracy to  ruin  ^  competitor.'' 
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2  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.,  68  Pa.  St.  173  (1871),  (8  Am. 
Rep.  159),- is  the  leading  case  holding 
a  combination  of  corporations  for 
the  suppression  of  competition  a 
conspiracy.  The  reasoning  of  the 
Court,  however,  clearly  places  the 
illegality  of  the  combination  upon 
grounds  of  public  policy  rather  than 
upon  principles  of  the  law  of  con- 
spiracies. 

In  this  case  five  Pennsylvania  coal 
companies,  which  controlled  the 
entire  production  of  two  mining 
regions,  entered  into  an  agreement 
relating  to  production  and  prices 
and  appointed  a  superAdsing  com- 
mittee and  a  common  sales  agent. 
The  committee  had  power  to  adjust 
prices  and  the  amount  of  production 
of  each  company  was  limited.  The 
Court  held  that  the  agreement  was 
invalid  and  amounted  to  a  conspiracy, 
sajang  (p.  186)  :  "The  effects  pro- 
duced on  the  public  interests  lead  to 
the  consideration  of  another  feature 
of  great  weight  in  determining  the 
illegality  of  the  contract,  to  wil  • 
the  combination  resorted  to  by  these 
five  companies.  Singly,  each  n^ight 
have  suspended  deliveries  and  sales 
of  coal  to  suit  its  own  interests,  and 
might  have  raised  the  price,  even 
though  this  might  have  been  detri- 
mental to  the  public  interest.  There 
is  a  certain  freedom  which  must  be 
allowed  to  every  one  in  the  manage- 
ment of  his  own  affairs.  When  com- 
petition is  left  free^  individual  error 
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A  combination  of  corporations  may  have  for  its  ultimate  or 
immediate  object  injury  to  the  business  of  a  competitor,  or  it 
may  be  brought  about  by  fraudulent  or  deceitful  means  injuri- 
ously affecting  the  public.^  Such  a  combination  may  be  a 
conspiracy,  but  such  combinations  have  little  place  in  modern 
business  life. 

Combinations  of  capital  —  whether  in  the  form  of  associa- 
tions, trusts  or  corporate  combinations  —  are  formed  for  the 
supposed  advantage  of  the  associates.  The  object  of  the 
parties  is  to  benefit  themselves,  not  to  injure  others.  The 
attainment  of  this  object  may  injuriously  affect  competitors, 
but  the  combination  does  not,  for  that  reason,  become  a  con- 
spiracy. "  The  truth  is,"  said  Lord  Justice  Bowen  in  the 
Mogul  Steamship  Case,^  "  that  the  combination  of  capital  for 


or  folly  will  generally  find  a  correction 
in  the  conduct  of  others.  .     This 

combination  has  a  power  in  its  con- 
federated form  which  no  individual 
action  can  confer.  The  public  inter- 
est must  succumb  to  it,  for  it  has  left 
no  competition  free  to  correct  its 
baleful  influence.  When  the  supply 
of  coal  is  suspended  the  demand  for 
it  becomes  importunate,  and  prices 
must  rise.  Or,  if  the  supply  goes 
forward,  the  price  fixed  by  the  con- 
federates must  accompany  it.  The 
domestic  hearth,  the  furnaces  of  the 
ironmaster,  and  the  fires  of  the  manu- 
facturer, all  feel  the  restraint,  while 
many  dependent  hands  are  paralyzed, 
and  hungry  mouths  are  stinted.  The 
influence  of  a  lack  of  supply  or  a  rise 
in  the  price  of  an  article  of  such  prime 
necessity  cannot  be  measured.  It 
permeates  the  entire  mass  of  the  com- 
munity, and  leaves  few  of  its  members 
untouched  by  its  withering  blight. 
Such  a,  combination  is  more  than  a 
contract,    it    is    an    offence.  In 

all  such  combinations,  where  the  pur- 
pose is  injurious  or  unlawful,  the 
gist  of  the  offence  is  the  conspiracy. 
Men  can  often  do  by  the  combina- 
tion of  many  what  severally  no 
one     could     accomplish,     and      even 


what,  when  done  by  one,  would  be 
innocent." 

See  also  People  v.  Sheldon,  139 
N.  Y.  251  (1893),  (34  N.  E.  Rep.  785, 
36  Am.  St.  Rep.  690,  23  L.  R.  A.  221). 

^  Fairbanks  v.  Leary,  40  Wis.  (643) 
(1876)  :  "The  law  does  not  and  did 
not  require  that  these  parties  should 
compete  in  the  purchase  of  produce. 
Individually  each  had  an  undoubted 
right  to  bid  therefor  as  low  as  he 
pleased.  Collectively,  they  had  the 
same  right,  unless  deception  was  prac- 
tised on  the  public.  But  if  they  held 
themselves  out  as  competing  pur- 
chasers, and  knew  that  the  people  who 
sold  in  the  market  where  they  oper- 
ated relied  upon  such  competition 
(as  well  they  might),  as  a,  guaranty 
that  they  were  obtaining  the  full 
market  value  of  their  produce,  while, 
at  the  same  time,  the  purchasers  were 
not  in  competition,  but  in  a  secret 
league  to  depress  the  market,  the 
agreement  under  which  the  latter 
operated  is  illegal  and  void,  and  no 
court  will  lend  its  aid  to  enforce  any  of 
its  stipulations."  See  also  Craft  v. 
McConoughy,  79  111.  346  (1875), 
(22  Am.  Rep.  171). 

2  Mogul  Steamship  Co.  v.  McGregor, 
L.  R.  23  Q.  B.  617  (1889). 
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purposes  of  trade  and  competition,  is  a  very  different  thing  from 
such  a  combination  of  several  persons  against  one,  with  a  view 
to  harm  him,  as  falls  under  the  head  of  an  indictable  con- 
spiracy. There  is  no  just  cause  or  excuse  in  the  latter  class 
of  cases.  There  is  such  a  just  cause  or  excuse  in  the  former. 
There  are  cases  in  which  the  very  fact  of  a  combination  is  evi- 
dence of  a  design  to  do  that  which  is  hurtful,  without  just 
cause,  —  is  evidence  —  to  use  a  technical  expression  —  of 
mahce.  But  it  is  perfectly  legitimate,  as  it  seems  to  me,  to 
combine  capital  for  all  the  mere  purposes  of  trade  for  which 
capital  may,  apart  from  combination,  be  legitimately  used  in 
trade.  To  hmit  combinations  of  capital,  when  used  for  pur- 
poses of  competition,  in  the  manner  proposed  by  the  argument 
of  the  plaintiffs,  would,  in  the  present  day,  be  impossible  — 
would  be  only  another  method  of  attempting  to  set  boundaries 
to  the  tides." 

The  fact  that  a  combination,  after  its  formation,  may  become 
a  party  to  a  conspiracy  —  may  intentionally  injure  or  oppress 
others  —  does  not  relate  back  to  and  invalidate  the  original 
combination  agreement.  The  combination  will  be  liable  for 
the  subsequent  conspiracy,  but  the  validity  of  its  organization 
will  depend  solely  upon  the  contract  as  made,  and  the  facts 
and  circumstances  attending  its  execution. 

The  fact  that  a  combination  is  against  public  policy  does 
not  make  it  a  conspiracy.  If  contravening  the  rules  of  public 
policy  it  is  invalid,  and  it  is  made  no  more  invalid  by  desig- 
nating it  a  conspiracy.  The  inexact  use  of  terms  in  judicial 
decisions  has  occasioned  much  of  the  confusion  attending  the 
law  of  combinations. 
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APPLICATION    OF   ifAW   OF   MONOPOLIES 

§  329.    Primary  Meaning  of  Term  "  Monopoly." 

§  330.    Growth  of  Monopolies  —  Their  Illegality. 

§  331.    No  True  Monopolies   in  United   States.     Patents   and  Other  Quasi- 

monopolies, 
§  332.    Modern  Use  of  Term  "  Monopoly." 

§  333.    Direct    Test    of    Validity    of    Combination    not    whether    it    is    a 
Monopoly. 

§  329.  Primary  Meaning  of  Term  "  Monopoly."  — The  mean- 
ing of  the  term  "  monopoly,"  used  in  a  historic  and  exact 
sense,  is  best  expressed  in  the  early  definition  of  Lord  Coke: 
"  A  monopoly  is  an  institution,  or  allowance  by  the  king  by 
his  grant,  commission,  or  otherwise,  to  any  person  or  persons, 
bodies  politicque,  or  corporate,  of,  or  for,  the  sole  buying, 
selling,  making,  working,  or  using  of  anything,  whereby  any 
person  or  persons,  bodies  politicque  or  corporate,  are  sought 
to  be  restrained  of  any  freedome,  or  liberty  that  they  had 
before,  or  hindred  in  their  lawful  trade."  '■ 

§  330.  Growth  of  Monopolies — Their  Illegality.  — Monopo- 
lies of  the  character  described  by  Lord  Coke  were  grants  from 
the  crown  of  exclusive  rights  to  control  the  manufacture  or  sale 
of  commodities  and,  while  employed  by  earlier  English  sov- 
ereigns, reached  their  extreme  development  in  the  reign  of  Queen 
Elizabeth.     She  husbanded  her  own  resources  at  the  expense 

'  3  Coke's  Inst.  181.     This  defini-  ledge  allowed  by  the  king  for  the  sole 

tion  of  Lord  Coke  was  quoted  with  buying  and  selling,  making,  working, 

approval    by    Justice    Story    in    his  or    using    of    anything    whatsoever ; 

dissenting     opinion     in     the     Charles  whereby    the    subject    in    general    is 

River   Bridge   Case,    11    Pet.    (U.    S.)  restrained  from  that  liberty  of  manu- 

606   (1837),  and  by  Justice   Field  in  facturing    or    trading    which    he    had 

his  dissenting  opinion  in  the  Slaughter  before."     4  Blackst.  Com.  159. 

House    Cases,    16    Wall.    102    (1872).  Leeper    v.    State,    103    Tenn.    500 

See  also  arguments  of  Holt  and  Treby,  (1899),    (53     S.    W.     Rep.     962,     48 

afterwards  Chief  Justices  of  the  King's  L.   R.  A.   170):    "A  'monopoly'   has 

Bench,  as  counsel,  in  the  celebrated  been  defined  to  be  an  exclusive  right 

case  of  East  India  Co.  v.  Sandys,  10  granted  to  a  few  of  something  which 

How.  State  Tr.  371  (1684).  was  before  a  common  right." 

A  monopoly  is  "a  license  or  privi- 
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of  her  people,  and  rewarded  her  favorites  by  grants  of  innumer- 
able patents  for  monopolies.  The  natural  result  was  an 
increase  in  price  of  the  necessaries  of  life.  "  There  was  scarcely 
a  family  in  the  realm,"  says  Lord  Macauky,'  "  that  did  not 
feel  itself  aggrieved  by  the  oppression  and  extortion  which  the 
abuse  naturally  caused.  Iron,  oil,  vinegar,  coal,  lard,  starch, 
yarn,  leather,  glass,  could  be  bought  only  at  exorbitant  prices." 

Relief  first  came  from  the  courts,  and  in  the  great  Case  of 
the  Monopolies,'^  decided  during  the  reign  of  Queen  Elizabeth, 
grants  of  monopolies  were  held  to  be  void.  The  common  law 
against  monopolies,  thus  estal)lished,  was  reenforced,  after  the 
death  of  EUzabeth,  by  the  Statute  21  James  I.  ch.  .3,  which 
provided  that  all  grants  of  monopolies,  with  a  few  exceptions, 
were  "  altogether  contrary  to  the  laws  of  this  realm  and  so  are 
and  shall  be  utterly  void  and  of  none  effect  and  in  no  wise  to 
be  put  in  use  or  execution." 

The  English  common  law,  including  the  Statute  of  James  I. 
against  monopolies,  is  the  basis  of  American   jurisprudence,' 


'  Macaulay's  History  of  England, 
vol.  1,  p.  58. 

^  Darcy  v.  Allein,  Coke,  Part  11, 
86b  (1602),  (Noy,  173).  In  this  case 
it  was  declared  that  a  patent  from 
Queen  Elizabeth  conferring  upon 
Darcy  the  exclusive  privilege  of  manu- 
facturing playing  cards  for  twenty- 
one  years  was  a  monopoly  and  void, 
as  being  against  public  policy.  The 
Court  stated  the  following  incidents 
of  monopolies  : 

(a)  "The  price  of  the  same  com- 
modity will  be  raised,  for  he  who  has 
the  sole  selling  of  any  commodity, 
may  and  will  make  the  prices  as  he 
pleases.  .   . 

(b)  "The  second  incident  to  a 
monopoly  is  that,  after  the  monopoly 
is  granted,  the  commodity  is  not  so 
good  and  merchantable  as  it  was 
before  :  for  the  patentee  having  the 
sole  trade,  regards  only  his  private 
benefit,  and  not  the  common- 
wealth. 

(c)  "  It  tends  to  the  impoverish- 
ment of  divers  artificers  and  others, 
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who,  before,  by  the  labor  of  their 
hands,  in  their  art  or  trade,  had 
maintained  themselves  and  their 
families,  who  now  will  of  necessity 
be  constrained  to  live  in  idleness  and 
beggary." 

^  Justice  Field,  in  his  dissenting 
opinion  in  the  Slaughter  House  Cases, 
16  Wall.  (U.  S.)  104  (1S72),  said: 
"The  common  law  of  England  is  the 
basis  of  the  jurisprudence  of  the 
United  States.  It  was  brought  to 
this  country  by  the  colonists,  together 
with  the  English  statutes,  and  was 
established  here  so  far  as  it  was  ap- 
plicable to  their  condition.  The  law 
and  the  benefit  of  such  of  the  English 
statutes  as  existed  at  the  time  of 
their  colonization,  and  which  they 
had  by  experience  found  to  be  ap- 
plicable to  their  circumstances,  were 
claimed  by  the  Congress  of  the  United 
Colonies  in  1774  as  a  part  of  their 
'indubitable  rights  and  liberties.' 
Of  the  statutes,  the  benefits  of  which 
were  thus  claimed,  the  statute  of 
James  I.  against  monopohes  was  one 
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and  a  monopoly,  in  the  sense  in  which  the  term  has  been  used 
—  if  ever  granted  — would  be  illegal  and  void  in  this  country, 
independent  of  statutory  enactment. 

§  331.  No  true  Monopolies  in  United  States.  Patents  and 
other  Quasi-Monopolies.  —  A  monopoly  in  its  primary  sense  is, 
stating  essential  elements,  (a)  a  grant  from  the  State  ot 
(6)  an  exclusive  privilege  whereby  (c)  a  class  of  persons  are  de- 
prived of  privileges  previously  enjoyed. 

There  are  no  monopoHes  of  this  character  in  the  United 
States.  Combinations  of  corporations  for  the  purpose  of 
suppressing  competition  may  possess  the  last  two  elements. 
They  may  obtain  for  themselves  the  absolute  control  of  the 
market  for  an  article  of  necessity,  and  thus  restrain  others 
"  from  that  liberty  of  manufacturing  and  selling  which  they 
had  before."  Such  combinations  may  be  against  public 
policy  and  illegal,  but  they  are  not  monopolies,  strictly  speaking, 
because  the  essential  element  —  a  legislative  grant  —  is  lacking. 

Patents,  copyrights  and  grants  of  exclusive  franchises  are 
denominated  monopolies,  and  a  patent  is  sometimes  selected 
as  an  illustration  of  a  true  monopoly.'  They  have  the  first 
two  elements  of  a  monopoly,  but  not  the  last.  They  are 
legislative   grants    of   exclusive   privileges,   but   they    do    not 

of  the  most  important.  And  when  the  ^  Edison  Electric  Light  Co.  v.  Saw- 
Colonies  separated  from  the  mother  yer-Man  Electric  Co.,  53  Fed.  59S 
country  no  privilege  was  more  fully  (1892)  :  "The  present  complainants 
recognized  or  more  completely  in-  are  entitled,  by  the  patent  laws,  to  a 
corporated  into  the  fundamental  monopoly,  {pr  the  term  of  the  patent, 
law  of  the  country  than  that  every  of  the  manufacture  and  sale  of  the 
free  subject  in  the  British  empire  was  lamps  made  under  it.  The  right  to 
entitled  to  pursue  his  happiness  by  this  monopoly  is  the  very  foundation 
following  any  of  the  known  established  of  the  patent  system." 
trades  and  occupations  of  the  country,  Letters  patent  for  new  inventions 
subject  only  to  such  restraint  as  for  limited  periods  v/ere  '  expressly 
equally  affected  all  others.  The  excepted  from  the  operation  of  the 
immortal  document  which  proclaimed  statute  against  monopolies.  21  James 
the     independence     of     the     country  I.,  ch.  3  (1624). 

declared   as    self-evident    truths   that  For    consideration      of      the      ap- 

the    Creator    had    endowed    all    men  plication    of    the     federal     anti-trust 

'with  certain  inalienable  rights,   and  statute    to    combinations    in    respect 

that  among  these  are  life,  liberty,  and  of  patents  and  copyrights    see    post, 

the  pursuit  of  happiness,  and  that  to  ch.  XXXIX. 
secure  these  rights  governments  are 
instituted  among  men.'" 
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necessarily  encroach  upon  existing  rights.  Patents  are  granted 
for  new  inventions^  and  copyrights  for  new  books.  Grants 
of  exclusive  franchises  for  the  operation  of  public  utilities  not 
previously  existing,  do  not  deprive  any  class  of  persons  of 
privileges  possessed.  Patents,  copyrights  and  exclusive  fran- 
chises are,  however,  in  the  nature  of  monopolies,  and  may 
properly  be  designated  ^^/asi-monopolies.^ 


'  Grants  of  Exclusive  Privi- 
leges AS  Constituting  Monopolies. 

The  term  "monopoly"  as  applied 
to  grants  of  exclusive  prN-ileges  is, 
in  a  sense,  the  antithesis  of  the  term 
as  applied  to  combinations.  A  cor- 
poration enjo}T.ng  a  grant  of  exclusive 
pri\dleges  is  a  monopoly  within  itself. 
A  number  of  corporations  uniting 
for  the  elim.ination  of  competition 
become  a  monopoly  only  through  the 
act  of  combining.  The  term  "monop- 
oly" as  applied  to  the  combination 
- —  its  modern  use  —  relates  to  inter- 
corporate relations,  and  combina- 
tions amounting  to  monopolies  are 
considered  at  length  in  this  treatise. 
On  the  other  hand,  grants  of  exclusive 
privileges  involve  no  such  relations 
and  their  consideration  is,  strictly 
speaking,  outside  the  scope  of  this 
work.  The  subject,  however,  being 
necessarily  opened  up,  it  is  thought 
desirable  to  extend  the  examination 
slightly  farther. 

As  shown  in  the  text  monopolies 
in  the  original  sense  were  illegal  at 
cuuimon  law  and  are  unlawful  and 
void  in  this  country  without  con- 
stitutional or  statutory  enactment. 
Constitutional  pro\isions  liave,  how- 
ever, been  adopted  in  a  number  of 
States  similar  to  that  of  Arkansas 
which  provides  that,  "Perpetuities 
and  monopolies  are  contrary  to  the 
genius  of  a  republic,  and  shall  not  be 
allowed."  (See  constitutional  pro- 
visions in  ch.  XLI.,  post).  In  con- 
struing these  p^o^'isions  as  well  as  in 
applying  the  common  law  with  re- 
spect to  grants  of  exclusive  privileges 
the  term  "monopoly"  has  not  been 
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used  in  its  original  sense  which,  as 
shown  in  the  text,  would  have  ex- 
cluded altogether  grants  of  exclu- 
sive privileges  for  the  operation  of 
public  utilities  not  previously  exist- 
ing. The  broader  meaning  given  to 
the  term  in  construing  such  grants 
is  indicated  by  the  following  illustra- 
tive cases;  the  majority  of  which 
relate  to  municipal,  rather  than  to 
legislative,  grants  : 


Cases  holding  grants  of  exclusive 
privileges  invalid  as  creating  or  tend- 
ing  to  create  monopolies. 

An  ordinance  granting  an  exclu- 
sive privilege  for  the  construction 
of  water  works  and  the  use  of  city 
streets  comes  within  the  North  Caro- 
lina constitutional  prohibition  against 
monopolies,  notwithstanding  such  ex- 
clusive grant  is  made  as  an  inducement 
to  the  establishment  of  such  works. 

Thrift  v.  EUzabeth  City,  122  N.  C. 
31  (1898),  (30  S.  E.  Rep.  349,  44 
L.  R.  A.  427). 

A  grant  by  a  county  of  an  exclu- 
sive right  of  way  to  lay  piping  for 
supplying  a  town  with  water  has  been 
held  to  tend  to  create  a.  monopoly 
in  v-iolation  of  the  Texas  constitu- 
tional provision. 

Edwards  County  ?■.  Jennings,  89 
Tex.  618  (ISllG),  (35  S.  W.  Rep.  1053). 
See  also  Brenham  v.  Water  Co.  67 
Tex.  542  (1SS7),  (4  S.  W.  Rep.  143). 

An  ordinance  granting  a  franchise 
to  an  electric  light  company  coupled 
with  a  street  lighting  contract  con- 
taining a  condition  that  it  should  not 
be  binding  unless  the  grantee  obtained 
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§  332.    Modern  Use   of  Term  "Monopoly." — The  principal 
injury  to  the  pubhc  resulting  from  the  grant  of  monopolies 


the  exclusive  right  to  use  the  streets 
for  lighting  purposes  has  been  held 
invaUd  as  constituting  an  attempt 
to  create  a  monopoly. 

Monroe  County  111.  Co.  v.  Village  of 
Mt.  Gilead,  10  Ohio  S.  &  C.  P.  Dec. 
235  (1900). 

A  grant  of  an  exclusive  privilege 
to  operate  gas  and  electric  light 
plants  in  a  city  for  a  limited  time  con- 
fers a  practical  monopoly  and  must  be 
strictly  construed  against  the  grantee. 

Capital  City  Light,  etc.  Co.  v.  City 
of  Tallahassee,  42  Fla.  462  (1900), 
(28  So.  Rep.  810). 

An  ordinance  granting  privileges 
to  some  persons  and  refusing  them 
on  the  same  terms  to  others  is  void  as 
tending  to  create  a  monopoly  as  well 
as  being  oppressive  and  unreasonable. 

City  of  Danville  v.  Noone,  103  111. 
App.  290  (1902). 

A  statute  authorizing  a,  residence 
park  association  to  make  regulations 
regarding  the  pursuits  to  be  carried  on 
in  its  park  does  not  authorize  the 
creation  of  a  monopoly. 

Thousand  Island  Park  Ass'n  v. 
Tucker,  173  N.  Y.  203  (1903),  (65 
N.  E.  Rep.  975). 

An  ordinance  making  the  use  of  an 
article  within  the  control  of  a  single 
corporation  an  essential  to  the  per- 
formance of  a  city  contract  tends  to 
create  a.  monopoly  in  favor  of  such 
corporation  and  is  void. 

Fishburn  v.  City  of  Chicago,  171 
III.  338  (1898),  (49  N.  E.  Rep.  532; 
39  L.  R.  A.  482).  See  also  Boon  v. 
City  of  Utica,  5  Misc.  Rep.  391  (1893), 
(36  N.  Y.  Supp.  932).  Compare 
Field  V.  Barber  Asphalt  Co.,  194  U.  S. 
618  (1904),  (24    Sup.  Ct.  Rep.   784). 

II 

Cases  holding  grants  of  privileges 
not  invalid  as  creating  or  tending  to 
create  monopolies. 


An  ordinance  granting  to  a  water 
company,  for  a  certain  period,  the 
privilege  of  establishing  and  oper- 
ating a  system  of  waterworks  in  a. 
city,  but  not  granting  it  in  terms  the 
exclusive  privilege,  does  not  create 
a  monopoly  jn  \'iolation  of  the  Texas 
constitutional  provision. 

Bartholemew  v.  City  of  Austin, 
85  Fed.  359  (1898).  See  also  ^Yaco 
Water,  etc.  Co.  v.  City  of  "SVaco,  (Tex. 
av.  App.  1894),  (27  S.  W.  Rep. 
675). 

The  grant  of  an  exclusive  privilege 
to  a  municipality  to  establish  and  op- 
erate water  works  does  not  constitute 
a  monopoly  in  violation  of  the  Ten- 
nessee constitutional  provision.  An 
exclusive  right  in  a  municipal  cor- 
poration is  distinguished  from  such 
a  right  in  a  private  corporation  in 
that  in  the  one  case  it  is  held  for  the 
public  benefit  and  in  the  other  for 
private  gain. 

City  of  Memphis  v.  Memphis  Water 
Co.,  5  Heisk  (Tenn.)  495  (1871). 
See  also  Brenham  v.  Water  Co.  67 
Tex.  542  (1887),  (4  S.  W.  Rep.  143). 

The  lease  by  a  city  of  its  gas  works 
coupled  with  an  agreement  to  do 
nothing  by  way  of  ordinance  or  other- 
wise to  interfere  with  the  exclusive 
right  of  the  lessee  does  not  confer  a 
monopoly  upon  the  lessee. 

Bailey  v.  Philadelphia,  184  Pa.  St. 
594  (1898),  (39  Atl.  Rep.  494). 

The  grant  by  harbor  commissioners 
for  ix  term  of  years  of  the  exclusive 
use  of  certain  wharves,  for  the  purpose 
of  erecting  grain  elevators  thereon, 
and  providing  for  equal  facilities 
to  the  public  in  the  use  of  such  ele- 
vators, does  not  create  an  unlawful 
monopoly. 

Taylor  v.  Montreal  Harbor  Com- 
mrs,  17  Rep.  Jud.  Que.  C.  S.  275 
(1899).  See  also  Northwestern  Ware- 
house Co.  V.  Oregon   R.,  etc.    Co.,  32 
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arose  from  the  exercise  of  the  power  to  control  and,  conse- 
quently, to  enhance  the  prices  of  commodities  of  commerce  — 
especially,  of  the  necessaries  of  life.  This  power,  however, 
may  be  practically  acquired  by  agreement,  as  well  aa  by  grant. 
When,  by  a  combination  between  manufacturers  or  traders, 
the  control  of  the  market  for  a  commodity  is  concentrated  in 
the  hands  of  a  single  company  or  association  of  companies,  the 
evils  attending  the  unrestrained  control  of  prices  may  result. 
The  possible  effect  of  combinations  being,  therefore,  the 
same  as  the  effect  of  the  early  .monopolies,  the  term  "  monop- 
oly," in  modern  times,  is  used  to  describe  such  combinations, 
and  has  acquired  a  much  broader  meaning  than  that  origi- 
nally attaching  to  it.'     As  so  used,  it  may  be  broadly  defined 

(73    Pac,    Rep. 


"Wash.    218    (1903) 
388). 

The  legislature  has  the  right  to 
grant  exclusive  privileges  in  the 
charter  of  a  turnpike  company  and 
such  charter,  when  accepted  by  the 
coTupany,  becomes  a  contract  with 
tlie  State,  the  obligation  of  which 
cannot  be  impaired. 

Nashville  etc.  Turnpilce  Co.  v. 
DaNddson  County,  106  Tenn.  2.)8 
(1901),  (61  S.  W.  Rep.  68).  See  also 
St .  Joseph  Plank  Road  Co.  v.  Kline, 
106  La.  Aim.  325  (1901),  (30  So. 
liep.  854). 

The  constitution  of  Alabama  pro- 
vides that  the  legislature  shall  pass 
no  act  "making  any  irrevocable 
grants  of  special  pri%'ileges  or  im- 
munities "  and,  consequently,  the 
legislature  may  revoke  such  grants  at 
its  pleasure. 

Bienville  Water  Supply  Co.  v. 
City  of  Mobile,  186  U.  S.  212  (1902), 
(22  Sup.  Ct.  Rep.  820). 

.\  municipal  ordinance  giving  the 
exclusive  privilege  of  collecting  all 
refuse  ^Yithin  a  city  to  a  particular 
person  and  prohibiting  all  other 
persons  from  engaging  in  that  busi- 
ness, is  not  void  as  creating  a  mo- 
nopoly. 

State  V.  Robb,  100  Me.  180  (1905), 
(60  Atl.  Rep.  874). 
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A  statute  authorizing  a  railroad 
company  owning  more  than  three- 
fourths  of  the  stock  of  another  rail- 
road com^pany  to  condemn  outstand- 
ing stock  interests  does  not  confer 
exclusive  privileges  in  \'iolation  of  the 
Connecticut  constitutional  provision 
that  "  no  man  or  set  of  men  are  en- 
titled to  exclusive  public  emoluments 
or  privileges  from  the  community." 

New  York,  etc.  R.  Co.  v.  Offield, 
77  Conn.  417  (1904),  (59  Atl.  Rep. 
510).  See  ante,  §  51:  "The  Right 
to  condemn  Stuck. " 

For  consideration  of  other  ordi- 
nances and  municipal  contracts  held 
not  to  grant  exclusive  privileges 
tending  to  create  monopolies,  see 
Vincennt'-i  v.  Gas  Liglit  Co.,  132  Ind. 

114  (1S92);  (31  N.  E.  Rep.  573, 
16  L.  R.  A.  485)  ;  City  of  Denver  v. 
Hubbard  17  Colo.  App.  346  (1902), 
(68  Pac.  Rep.  993)  ;  Reid  v.  Trow- 
bridge, 78  Miss.  542  (1901),  (29 
So.   Rep.    167). 

1  The  meaning  now  attached  to  the 
word  "monopoly"  is  indicated  by  the 
following  extracts  from  judicial  deci- 
sions in  different  States : 

California.     Herrinian   v.  Menzies, 

115  Cal.  16  (1896),  (44  Pac.  Rep.  660, 
56  Am.  St.  Rep.  82,  35  L.  R.  A.  319)  : 
"A  monopoly  exists  where  all,  or 
nearly  all;   of  an  article  of  trade  or 
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as  the  concentration  of  business  in  the  hands  of  a  few.     In  the 
initial  decision  in  the  Sugar  Trust  Case,^  Judge  Barrett  said: 


commerce  within  a  community  or 
district  is  brought  within  the  hands 
of  one  man  or  set  of  men  so  as  to 
practically  bring  the  handling  or 
production  of  the  commodity  or  thing 
within  such  single  control,  to  the 
exclusion  of  competition  or  free 
traffic  therein.  Anything  less  than 
this  is  not  monopoly.  Webster  de- 
fines it  as  the  sole  power  of  dealing  in 
any  species  of  goods,  and  Bouvier  as 
the  abuse  of  free  commerce,  by  which 
one  or  more  individuals  have  procured 
the  advantage  of  selling  all  of  a  par- 
ticular kind  of  merchandise.  And 
these  definitions  accord  with  that 
given  by  later  writers.  Spelhng, 
Trusts,  §  133.  An  agreement,  the 
purpose  or  effect  of  which  is  to  create 
a  monopoly,  is  unlawful  if  it  relate 
to  some  staple  conmiodity,  or  thing 
of  general  requirement  and  use  or  of 
necessity,  and  not  some  thing  of  mere 
luxury  or  convenience." 

Illinois.  People  v.  Chicago  Gas 
Trust  Co.,  130  111.  294  (1889),  (22 
N.  E.  Rep.  798,  17  Am.  St.  Rep.  319, 
8  L.  R.  A.  497)  :  "Contracts  creating 
monopoUes  are  null  and  void  as  being 
contrary  to  public  policy."  (Quot- 
ing from  2  Addison  on  Cont.  743.) 

Craft  V.  McConoughy,  79  111.  349 
(1875),  (22  Am.  Rep.  171)  :  "In  other 
words,  the  four  firms,  by  a  shrewd, 
deep  laid,  secret  combination,  at- 
tempted to  control  and  monopolize 
the  entire  grain  trade  of  the  town 
and  surrounding  country." 

Iowa.  Chapin  v.  Brown,  83  Iowa, 
162  (1891),  (48  N.  W.  Rep.  1074, 
12  L.  R.  A.  428)  :  "The  agreement  is 
against  public  policy.  It  plainly 
tends  to  monopolize  the  butter  trade 
at  Storm  Lake  and  destroy  competi- 
tion in  that  business." 

Michigan.  Richardson  v.  Buhl,  77 
Mich.    658    (1889),    (43    N.    W.    Rep. 


1102,  6  L.  R.  A.  457),  ("Diamond 
Match  Case")  :  "All  combinations 
among  persons  or  corporations  for 
the  purpose  of  raising  or  controlling 
the  prices  of  merchandise,  or  any  of 
the  necessaries  of  Ufe,  are  monopolies 
and  intolerable,  and  ought  to  receive 
the  condemnation  of  all  courts." 

New  York.  Lough  v.  Outen- 
bridge,  143  N.  Y.  271,  282  (1894), 
(38  N.  E.  Rep.  292,  42  Am.  St.  Rep. 
712,  25  L.  R.  A.  674)  :  "The  mo- 
nopoly which  the  law  views  with 
disfavor  is  the  manipulation  of  a 
business  in  which  the  pubhc  are 
interested,  in  such  a  way  as  to  enable 
one  or  a  few  to  regulate  it  in  their 
own  interest,  and  to  the  detriment 
of  the  public  by  exacting  unreason- 
able charges." 

De  Witt  Wire  Cloth  Co.  v.  New 
Jersey  AVire  Cloth  Co.,  16  Daly,  529 
(1891),  (14  N.  Y.  Supp.  279)  : 
"Neither  need  the  agreement  or  com- 
bination, in  order  to  expose  it  to  the 
denunciation  of  the  law,  constitute  a 
complete  monopoly  or  effect  a  total 
suppression  of  competition." 

Ohio.  Central  Ohio  Salt  Co. -y.  Guth- 
rie, 35  Ohio  St.  672  (1880)  :  "The 
clear  tendency  of  such  an  agreement 
is  to  establish  a  monopoly,  and  to 
destroy  competition  in  trade,  and  for 
that  reason,  on  grounds  of  public 
poHcy,  courts  will  not  aid  in  its  en- 
forcement." 

Pennsylvania.  Nester  v.  Conti- 
nental Brewing  Co.,  2  Dist.  R.  177 
(1894)  :  "Where  a  pool  or  combina- 
tion reserves  the  right  to  regulate 
prices,  they  can,  by  the  manipulation 
of  prices,  drive  their  competitors  out 
of  business,  create  a  monopoly,  and 
enhance  at  their  pleasure  the  prices 
to  consumers." 

Texas.  The  constitution  of  Texas 
declares:    "Perpetuities   and  monop- 


1  People  V.  North  River  Sugar  Ref.  Co.,  54  Hun  (N.Y.),  377  (1889),  note. 
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"  The  monopoly  with  which  the  law  deals  is  not  limited  to 
the  strict  equivalent  of  royal  grants  or  people's  patents.  Any 
combination,  the  tendency  of  which  is  to  prevent  competition 
in  its  broad  and  general  sense  and  to  control,  and  thus  it  will 
enhance,  prices  to  the  detriment  of  the  public,  is  a  monop- 
oly." 


olies  are  contrary  to  the  genius  of  a 
free  government,  and  shall  never  be 
allowed."  Const.  1876,  Art.  I.  §  26. 
In  construing  this  provision  it  was 
said  by  a  federal  court  (Laredo  v. 
International  Bridge,  etc.  Co.,  66 
Fed.  246)  (1895)  :  "There  are  classes 
of  exclusive  privileges  which  certainly 
do  not  amount  to  '  monopolies,' 
within  the  meaning  of  the  com.mon 
law  or  of  the  Texas  constitution. 
Courts  of  last  resort  have  generally 
refrained  from  propounding  an  au- 
thoritative affirmative  definition  of  the 
*  monopoly '  so  odious  to  the  com.- 
mon law  and  to  the  genius  of  a  free 
government.  It  would  try  the  power 
of  expression  of  most  judges,  if  not 
of  human  speech,  to  frame  such  a. 
definition,  outside  of  which  a  grant 
or  contract  must  wholly  and  clearly 
rest  to  escape  the  stroke  of  nullity." 
And  in  construing  the  same  provi- 
sion the  Texas  Court  of  Civil  Appeals 
in  Jones  v.  Carter  (Tex.  Civ.  App.  1907), 
101  S.  W.  Rep.  515,  said:  "Plaintiff 
advances  the  proposition  that  the 
term  'monopoly'  as  used  in  the  con- 
stitution of  tliis  State  means  a  license 
or  pri\alege  allowed  by  some  so\'or- 
eign  authority  for  the  sale,  buying, 
selling  or  manufacture  of  some  article 
or  commodity  whereby  the  subjects 
are  restrained  of  a  liberty  the^'  there- 
tofore had  with  respect  to  the  matter 
affected  by  the  franchise.  This  defi- 
nition is  techniciUly  correct. 
But  the  term  as  now  understood  is 
not  confined  to  the  aboA-e  narrow 
limits.  It  embraci's  any  combina- 
tion or  contract,  the  tendency  of 
which  is  to  pre\'ent  competition  in 
its  broad   and   general   sense   and   to 
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control  prices  to  the  detriment  of  the 
public ,  and  the  form  assumed  is 
immaterial." 

The  Texas  anti -trust  statute  of 
1903  contains  a.  definition  of  the 
"monopoly"  therein  prohibited. 

West  Virginia.  Pocahontas  Coke 
Co.  V,  Powhatan  Coal,  etc.  Co.,  60  W. 
Va.  508  (1907),  (56  S.  E.  Rep.  269,  116 
Am.  St.  Rep.  901,  10  L.  A.  R.  (n.  s.) 
268):  "Monopoly  in  its  original  sense 
was  an  exclusive  right  granted  by  the 
State  to  one  or  a  few  which  was  before 
of  common  right.  As  now  used  and 
understood  monopoly  embraces  any 
combination  the  tendency  of  which 
is  to  prevent  competition  in  its  broad 
and  general  sense  and  to  control 
prices  to  the  detriment  of  the 
public." 

In  this  case  the  Court  quoted  ^-ith 
approval  the  following  extract  from 
Pingrey  on  Industrial  and  Interstate 
Contracts  (§  320):  "Monopolies  may 
be  divided  into  three  classes  :  (1)  AH 
sources  of  supply  may  be  put  into 
the  hands  of  one  company,  so  no  other 
source  of  supply  is  available.  ^>uch 
a  monopoly  is  absolute  and  can  sell 
its  products  at  any  price  limited  to 
the  necessities  of  commerce.  (2)  The 
monopoly  may  have  the  best  and 
most  economical  source  of  supply 
but  competition  still  be-possible.  wlien 
competition  can  be  suppressed  by 
selling  so  low  by  the  monopoly  that 
competition  is  impossible.  (3)  The 
monopoly  may  use  its  general  control 
of  the  market  to  require  all  parties 
to  buy  of  it  alone,  under  penalty  of 
being  denied  further  supplies.  This 
method  is  generally  practised  by  the 
monopoly." 
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§  333.  Direct  Test  of  Validity  of  Combination  not  whether  it 
is  a  Monopoly.  —  As  already  shown,  grants  of  monopolies 
were  invalid  at  common  law  even  before  the  enactment  of 
the  Statute  21  James  I.,  and — the  common  law  being  the 
basis  of  American  law  —  such  monopohes  are  illegal  and  void 
in  the  United  States. 

A  modern  combination  of  capital,  however,  for  the  purpose 
of  controlling  thejnarket  for  a  commodity,  is  not  founded  upon 
legislative  concession  and  does  not  amount  to  a  monopoly, 
according  to  the  common  law  use  of  that  term.  It  may,  how- 
ever, fall  within  the  broad  definition  of  a  monopoly  already 
stated ;  but  in  that  case  the  test  of  its  validity  is  a  rule  of  public 
policy,  rather  than  common  law  principles  appHcable  to  monop- 
olies of  an  essentially  different  nature.  Such  a  combination 
is  invalid,  not  because  it  is  a  monopoly  but  because  it  is  against 
public  policy.  The  statement  in  judicial  decisions  that  "  what- 
ever tends  to  create  a  monopoly  is  unlawful  as  being  con- 
trary to  public  policy,"  '  merely  states  an  intermediate  and 
unnecessary  standard  of  validity.  The  essential  question  is 
whether  a  combination  — the  result  of  certain  agreements 
and  acts  — is  against  public  policy; '  and  no  useful  purpose  is 
served  in  determining  whether  it  may  not  also  properly  be 
denominated  a  monopoly,  according  to  the  modern  use  of  that 
term. 

In  view  of  the  confused  state  of  the  law  upon  the  question 
of  the  validity  of  combinations,  it  is  necessary  in  formulating 
any  rule  to  reduce  the  legal  principles  involved  to  their  simplest 
and  most  exact  terms,  and  in  so  doing  the  use  of  the  term 
"  monopoly,"  although  commonly  employed  in  modern  deci- 
sions, seems  undesirable. 

'  People  V.  Chicago  Gas  Trust  Co.,       497) ;     Stanton    v.    Allen,    5    Denio 
130  111.  293  (1889),  (22  N.  B.  Rep.  798,       (N.  Y.),  434  (1848). 
17  Am.  St.    Rep.    319,    8   L.  R.  A. 
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APPLICATION  OP   LAW   OF   CONTRACTS    IN    RESTRAINT    OF    TRADE 

§  334.     Definition  and  Nature  of  "Contract  in  Restraint  of  Trade." 

§  335.     Connection  between  Contracts  in  Restraint  of  Trade  and  Corporate 

Combinations. 
§  336.     Modern  Use  of  Phrase  "Contract  in  Restraint*of  Trade." 
§  337.     Direct  Test  of  Validity  of  Combination  not  whether  it  is  in  Restraint  of 

Trade. 

§  334.  Definition  and  Nature  of  "  Contract  in  Restraint  of 
Trade." — The  phrase  "contract  in  restraint  of  trade,"  ac- 
cording to  its  primary  and  historic  meaning,  may  be  defined 
as  a  contract  entered  into  by  a  person,  — ancillary  to  a  prin- 
cipal contract  to  which  he  is  a  party,'  —  wherein  he  binds 
himself,  for  a  consideration,  not  to  engage  in  a  particular 
trade,  business  or  occupation,  for  a  stated  term,  within  a 
prescribed  territory.^ 

Contracts  of  this  nature  are  usually  entered  into  by  vendors 
upon  the  sale  of  a  business,  property  or  practice,  with  the  good- 
will attaching  thereto,  and  are  necessary  in  order  to  make 
the  transfer  of  the  good-will  effective.  They  may,  however, 
when  conformable  to  governing  principles,  lawfully  be  entered 
into  as  ancillary  to  various  other  contracts. 

In  United  States  v.  Addyston  Pipe,  etc.  Co}  Judge  Taft, 
speaking  for  the  Circuit  Court  of  Appeals,  said:  "  Covenants 
in  partial  restraint  of  trade  are  generally  upheld  as  valid  when 
they  are  agreements  (1)  by  the  seller  of  property  or  business, 
not  to  compete  with  the  buyer  in  such  a  way  as  to  derogate 

'  Chappell  V.  Brockway,  21  Wend.  -  "  Strictly  speaking,  a  contract  in 

(N.  Y.)   1112  (18.39)  :    "A  man  cannot  restraint    of    trade    is    any    contract 

for    money   alone,    where    he    has    no  whereby  any  party  binds  himself  not 

other  interest  in  the  matter,  purchase  to  follow  some  particular  occupation, 

a  \alid  contract  in  restraint  of  trade,  trade,  calling  or  profession,  or  engage 

ho\\e\er    limited    may    be    the    circle  in  some  particular  business  or  enter- 

of  its  operation."  prise  for  a  period  within  a  particular 

See    also    Fox,    etc.    Steel    Co.    v.  territory."     2     Eddy      on     Combina- 

Schoen,    77   Fed.   29    (1896);    United  tions,  §  688. 

States    1).    Addyston     Pipe,    etc.  Co.,  '  United  States  v.  Addyston  Pipe, 

85   Fed.    271    (1898),    (46    L.    R.    A.  etc.    Co.,    85    Fed.    281    (1898),    (46 

122).  L.  R.  A.  122). 
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from  the  value  of  the  property  or  business  sold;  (2)  by  a  retiring 
partner  not  to  compete  with  the  firm;  (3)  by  a  partner,  pending 
the  partnership,  not  to  do  anything  to  interfere,  by  competi- 
tion or  otherwise,  with  the  business  of  the  firm;  (4)  by  the  buyer 
of  property  not  to  use  the  same  in  connection  with  the  business 
retained  by  the  seller;  and  (5)  by  an  assistant,  servant,  or 
agent  not  to  compete  with  his  master  or  employer  after  the 
expiration  of  his  time  of  service." 

§  335.  Connection  between  Contracts  in  Restraint  of  Trade 
and  Corporate  Combinations.  —  Contracts  in  restraint  of  trade, 
as  defined  in  the  preceding  section,  have  but  an  incidental 
connection  with  combinations  of  corporations.  A  vendor 
corporation,  and  the  persons  interested  in  it,  as  ancillary  to 
the  contract  of  sale,  might  agree  with  the  purchasing  corpo- 
ration, in  the  formation  of  a  corporate  combination,  not  to 
engage  in  the  same  business  again.  Such  an  agreement,  if 
within  the  limitations  applicable  to  such  contracts,  would 
be,  strictly,  a  contract  in  restraint  of  trade.  But  the  prin- 
cipal contract  between  the  corporations  —  even  though  de- 
signed to  suppress  competition  —  could  only  be  referred  to  as 
a  contract  in  restraint  of  trade  by  ignoring  the  meaning  origi- 
nally attaching  to  that  phrase. 

While  conventional  contracts  in  restraint  of  trade  are  only 
of  adventitious  interest  in  considering  the  legal  principles 
governing  combinations  of  corporations,  it  may  be  noted  that 
the  law  concerning  such  contracts,  as  laid  down  by  the  courts, 
has  undergone  a  process  of  relaxation  —  from  strict  disapproval 
to  liberal  enforcement.  As  said  by  Lord  Macnaghten  in  the 
leading  case  of  Nordenfelt  v.  Maxim-N ordenfelt  Co. : '  "  In  the 
age  of  Queen  Elizabeth,  all  restraints  of  trade,  whatever  they 
were,  general  or  partial,  were  thought  to  be  contrary  to  public 
policy,  and  therefore  void.^  In  time,  however,  it  was  found  that 
a  rule  so  rigid  and  far-reaching  must  seriously  interfere  with 
transactions  of  every-day  occurrence.  Traders  could  hardly 
venture  to  let  their  shops  out  of  their  own  hands;  the  purchaser 

'  Nordenfelt   v.   Maxim-Nordenfelt  '  Citing    Colgate     o.     Bacheler,     1 

Co.,  App.  Cas.  (1894),  564  (63  L.  J.       Croke,  872  (1602). 
Ch.  923).     See  also  Wright  v.  Rider, 
36  Cal.  342  (1868),  (95  Am.  Dec.  186). 

603 


335 


INTBRCORPOEATE    RELATIONS 


[part  V 


of  a  business  was  at  the  mercy  of  the  seller;  every  apprentice 
was  a  possible  rival.  So  the  rule  was  relaxed.  It  was  relaxed 
as  far  as  the  exigencies  of  trade  for  the  time  being  required, 
gradually  and  not  without  difficulty,  until  it  came  to  be  recog- 
nized that  all  partial  restraints  might  be  good,  though  it  was 
thought  that  general  restraints,  that  is,  restraints  of  general 
apphcation  extending  throughout  the  kingdom,  must  be  bad." 
There  has  never  been  a  departure  from  the  principle  that 
contracts  restraining  a  person  from  engaging  in  any  business 
or  occupation  are  absolutely  void.  In  other  directions,  how- 
ever, the  early  rule  has  been  modified,  and  the  courts  have 
uniformly  enforced  contracts  in  partial  restraint  of  trade, 
limited  as  to  duration  and  the  territory  embraced,  and  have 
stated  various  arbitrary  rules  for  determining  what  limita- 
tions of  time  and  place  are  required  by  considerations  of  public 
pohcy.^     While  the  American  courts  have  not  followed  the  most 


^  The  development  of  the  law  con- 
ceming  contracts  in  restraint  of  trade, 
in  their  primary  sense,  is  illustrated  in 
the  following  list  of  early  and  recent 
cayes,  selected  with  reference  to  such 
contracts  in  restraint  of  trade  as  might 
naturally  be  incidental  to  the  transfer 
of  a  business  in  the  formation  of  a  cor- 
porate combination  : 

United  States;  Navigation  Co.  v. 
Winsor,  20  Wall.  04  (187.3)  ;  Fowle  v. 
Parke,  131  U.  S.  8.S  (l.s.SO),  (9  Sup.  Ct. 
Rep.  658)  ;  Chicago,  etc.  R.  Go.  v. 
Pullman  Southern  Car  Co.,  139  U.  S. 
79  (1891),  (11  Sup.  Ct.  Rep.  490)  ; 
United  .states  v.  Addyston  Pipe,  etc. 
Co.,  8.5  Fed.  271  (1808),  affirinrd  175 
U.  S.  211  (1899),  (20  Sup.  Ct.  Rep. 
96)  ;  United  States  Chemical  Co.  v. 
Provident  Chemical  Co.,  64  Fed.  946 
(1894)  ;  Harrison  v.  Glucose  Sugar 
Refining  Co.,  116  Fed.  304  (1902), 
(58  L.  R.  A.  915)  ;  National  Enamel- 
ing, etc.  Co.  V.  Haberman,  120  Fed. 
415  (1903). 

An  agreement  by  a  patentee  in 
connection  with  the  sale  of  a  patent 
that  he  will  not,  during  the  life  of  the 
patent,  become  connected  mtli  any 
corporation     manufacturing     articles 
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similar  to  those  covered  by  the  patent 
is  not  a  contract  in  restraint  of  trade 
and  competition  and  is  valid. 

American  Brake  Beam  Co.  v, 
Pungs,  141  Fed.  923  (1905). 

California :  Wright  v.  Rider,  36 
Cal.  342  (1868),  (95  Am.  Dec.  186); 
Callahan  v.  DonnoUy,  45  Cal.  152 
(1872),  (13  Am.  Dec.  172). 

Indiana:  Beard  v.  Dennis,  6  Ind. 
200  (1855),  (63  Am.  Dec.  380)  ;  Eisel 
V.  Haye.s,  141  Ind.  41  (1895),  (40 
N.  E.  Rep.  119). 

Maine:  M'hitney  v,  Slayton,  40 
Me.  224  (1855). 

Massachusetts :  Pierce  v.  Fuller, 
8  Mass.  223  (1811),  (5  Am.  Dec.  102)  ; 
Alger  I'.  Thacher,  19  Pick.  51  (1837), 
(31  Am.  Dec.  119);  Taylor  v.  Blan- 
chard,  13  .\llen,  370  (1866)  ;  Game- 
well  Fire  Alarm  Tel.  Co.  v.  Crane,  160 
Mass.  50  (1803),  (35  N.  E.  Rep.  98, 
39  \m.  St.  Rep.  458,  22  L.  R.  A.  673) ; 
Anchor,  etc.  Mfg.  Co.  v.  Hawkes,  171 
Ma.ss.  101  (1898),  (50  N.  E.  Rep.  509, 
68  Am.  St.  Rep.  403,  41  L.  R.  -\. 
189). 

Michigan :  Hubbard  v.  Miller,  27 
Mich.  15  (1873),  (15  Am.  Dec.  153); 
Beal  V.  Chase,  31  Mich.  490  (1875). 
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recent  English  decisions  ^  in  holding  that  a  contract  in  restraint 
of  trade  may,  under  certain  circumstances,  be  enforced,  although 
unlimited  both  in  regard  to  time  and  territory,  there  is  a  ten- 
dency both  in  England  and  America,  in  determining  the  vahdity 
of  such  a  contract,  to  apply  the  reasonable  test  stated  by  Lord 
Chief  Justice  Tindall  in  Horner  v.  Graves:  ^  "  We  do  not  see 
how  a  better  test  can  be  applied  to  the  question,  whether 
reasonable  or  not,  than  by  considering  whether  the  restraint 
is  such  only  as  to  afford  a  fair  protection  to  the  interests  of  the 
party  in  favour  of  whom  it  is  given,  and  not  so  large  as  to  inter- 
fere with  the  interests  of  the  public.  Whatever  restraint  is 
larger  than  the  necessary  protection  of  the  party,  can  be  of  no 
benefit  to  either,  it  can  only  be  oppressive;  and  if  oppressive, 
it  is,  in  the  eye  of  the  law,  unreasonable." 

§  336.  Modem  Use  of  Phrase  "  Contract  in  Restraint  of 
Trade."  — The  phrase  "  contract  in  restraint  of  trade,"  in  the 
absence  of  an  acquired  meaning,  would  have  a  broad  applica- 
tion. "  Competition  is  the  life  of  trade,"  and  any  contract 
having  for  its  object  the  restriction  of  competition  might  ap- 
propriately be  described  as  a  contract  in  restraint  of  trade.' 

New    Jersey:     Trenton     Potteries  ing  Cases,  7  Eng.  Ed.  407,  8  Am.  Ed. 

Co.    V.   Olyphant,    58   N.    J.    Eq.    507  756) ;   Ward  v.  Byrne,  5  M.  &  W.  548 

(1899),  (43  Atl.  Rep.  723,  78  Am.  St.  (1839) ;    Whittaker  v.  Howe,  3  Beav. 

Rep.  612,  46  L.  R.  A.  255).  383  (1841) ;   Jones  v.  Lees,  1  H.  &  N. 

NewYork:  I^avrrencev.  Kidder,  10  189    (1856);     Leather    Cloth    Co.    v. 

Barb.    641    (1851) ;     Diamond    Match  Lorsont,    L.    R.    9    Eq.    345   (1869) ; 

Co.  V.  Roeber,  106  N.  Y.  473  (1887),  Rousillon  v.  Rousillon,  L.  R.   14  Ch. 

(60  Am.  Rep.  464,  13  N.  E.  Rep.  419) ;  Div.      351 ;      Nordenfelt     v.     Maxim- 

Tode  V.  Gross,  127  N.  Y.  480  (1891),  Nordenfelt  Co.,  App.  Cas.  (1894)  535 

(28  N.  E.  Rep.  469,  24  Am.  St.  Rep.  (63  L.  J.  Ch.  908). 

475,     13    L.    R.    A.    652) ;     Leslie    v.  '  Nordenfelt   v.    Maxim-Nordenfelt 

Lorillard,   110  N.  Y.  519  (1888),  (18  Co.,  App.  Cas.  (1894)  535  (63  L.  J.  Ch. 

N.    E.    Rep.    363,    1    L.    R.  A.  456) ;  908) ;      Badische     Anilin     und     Soda 

Wood    V.   Whitehead    Bros.    Co.,    165  Fabrik  v.   Schott,   61   L.    J.    Ch.    698 

N.    Y.    545    (1901),    (59    N.    E.   Rep.  (1892);    Underwood  v.  Barker,  1  Ch. 

357)  ;     Brett  v.   Ebel,   29    App.    Div.  300  (1899),  (68  L.  J.  Ch.  201). 

256  (1898),  (51  N.  Y.  Supp.  573).  ^  Horner    v.    Graves,    7    Bing.    743 

Onw:    Lange  v.  Werk,  2  Ohio  St.  (1831). 

519  (1853).  ^  Ferd.     Heim     Brewing     Co.     v. 

Wisconsin:   Berlin  Machine  Works  Belinder,   97    Mo.    App.    64    (1903), 

V.    Perry,    71    Wis.    495    (1888),    (38  (71  S.  W.  Rep.  691)  :   "'Competition' 

N.  W.  Rep.  82,  5  Am.  St.  Rep.  236).  is  the  struggle  between  rivals  for  the 

England:      Mitchel     v.     Reynolds,  same    trade    at    the    same    time.      It 

1  P.  Wms.  181  (1711),  (Smith's  Lead-  is  self-evident  that  there  can  not  be 
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In  this  sense,  the  phrase  is  used  in  many  modern  statutes  and 

judicial  decisions.^ 


competition  unless  there  is  trade, 
and  so,  though  the  popular  saying  is 
that  '  competition  is  the  life  of  trade,' 
yet  it  is  quite  certain  that  trade  is 
the  mother  of  competition,  for  the 
latter  springs  from  the  former,  so, 
therefore,  whatc\-cr  restrains  trade 
restrains  competition  in  exact  degree. '' 
^  In  Anderson  v.  Shawnee  Com- 
press Co.,  17  Akl.  231  (1906),  (87  Pac. 
Rep.  315)  (affirmed  sub  nom.  Shawnee 
Compress  Co.  v.  Anderson  by  the 
U.  S.  Supreme  Court,  April  13,  1908) 
the  Court  said:  "The  public  welfare 
is  the  first  consideration  to  which  the 
courts  will  look,  and  then  the  question 
of  whether  the  restraint  upon  the 
one  party  is  or  is  not  greater  than  the 
protection  of  the  other  requires.  It 
is  now  the  general  holding  that  when 
one  engaged  in  any  business  or  occu- 
pation sells  out  his  stock  in  trade  and 
good-will,  he  may  make  a  valid  con- 
tract with  the  purchaser  binding 
himself  not  to  engage  in  the  same 
business  in  the  sam.e  place  for  a  time 
named,  and  this  is  about  as  far  as  con- 
tracts in  restraint  of  trade  have  been 
upheld  by  the  courts  in  this  country 
or  in  England.  But  when,  by  the 
principal  operation  of  any  contract, 
it  encroaches  upon  the  rights  of  the 
public  and  transgresses  the  liberty 
of  free  competition,  consideration 
then  for  the  public  welfare  and  for 
society  becomes  parara.ount,  and 
must  predominate  over  any  individual 
right  to  contract.  It  is  immaterial 
in  determining  the  legality  of  such 
contracts  whether  or  not  it  was  en- 
tered into  with  any  evil  intent,  but 
the  material  consideration  is  its  in- 
jurious tendency,  and  the  power 
thereby  given  to  control  prices.  Nor, 
in  order  to  vitiate  a  contract,  is  it 
essential  that  its  result  should  be  a 
complete  monopoly.  It  is  sufficient 
if  it  really  tends  to  that  end,  and  to 
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deprive  the  public  of  the  advantages 
derived   from   free  competition.'' 

In  Addyston  Pipe,  etc.  Co.  v. 
United  States,  175  U.  S.  244  (1899), 
(20  Sup.  Ct.  Rep.  96),  Mr.  Justice 
Peckham  said:  "We  have  no  doubt 
that  where  the  direct  and  im.mediate 
effect  of  a  contract  or  combination 
among  particular  dealers  in  a  com- 
modity is  to  destroy  competition 
between  them  and  others,  so  that  the 
parties  to  the  contract  or  combination 
may  obtain  increased  prices  for  them- 
selves, such  contract  or  combination 
amounts  to  a  restraint  of  trade  in  the 
commodity,  even  though  contracts 
to  buy  such  commodity  at  the  en- 
hanced price  are  continually  being 
made." 

In  Nester  v.  Continental  Brewing 
Co.,  161  Pa.  St.  481  (1894),  (29  Atl. 
Rep.  102,  41  Am.  St.  Rep.  894),  the 
Supreme  Court  of  Pennsylvania  said 
of  an  agreement  among  brewers  to 
regulate  the  price  of  beer :  "The 
test  question,  in  every  case  like  the 
present,  is  whether  or  not  a  contract 
in  restraint  of  trade  exists  which  is 
injurious  to  the  public  interests. 
If  injurious,  it  is  void  as  against 
public    policy." 

State  V.  Smiley,  65  Kan.  240,  257 
(1902),  (69  Pac.  Rep.  199,  67  L.  R. 
A.  903),  affirmed  196  U.  S.  447  (1905), 
(25  Sup.  Ct.  Rep.  289)  :  "  From 
very  early  times  it  was  the  poUcy  of 
the  common  law  to  encourage  com- 
petitive trade,  and  to  discourage 
contract  restraints  upon  it.  The 
courts  refused  to  enforce  stipulations 
between  parties  looking  to  the  im- 
position of  such  restraints.  The 
rule  of  policy  remains  to  this  day, 
and  to  this  day  the  courts  continue 
their  refusal  to  countenance  con- 
tracts of  the  character  mentioned.  .  .  . 
A  great  array  of  decisions,  Eng- 
lish   and    American,    will    be    found 


CHAP.    XXXIIl]         CONTRACTS    IN    RESTRAINT    OF   TRADE 


§  336 


Such  use  of  the  phrase  should  be  condemned.  The  phrase 
has  acquired  a  well-defined  meaning.  As  already  shown,  for 
three  hundred  years  it  has  been  applied  to  ancillary  con- 
tracts to  refrain  from  engaging  in  a  particular  business,  and 
other  contracts  of  that  nature;  and  there  is  no  apparent  rea- 
son why  confusion  should  be  occasioned  by  its  use^  at  the 
present  time,  to  describe  contracts  of  an  essentially  different 
nature,  however  appropriate  in  the  choice  of,  words  such  use 
may  be.  But  the  more  serious  objection  to  the  modern  use 
of  the  phrase  is  that  it  offers  a  false  standard  for  determining 


all  tending  to  the  establishment 
of  the  proposition  that  combinations 
having  for  their  object  the  restraint 
of  trade  by  the  prevention  of  com- 
petition are  inimical  to  public  pohcy, 
their  contrjtcts  in  furtherance  of  their 
object  non-enforceable,  and  their 
agreements  of  confederacy,  followed 
by  acts  in  prosecution  of  their  pur- 
pose, rightful  subjects  of  restrictive 
and  penal  legislation.*' 

American  Biscuit,  etc.  Co.  v. 
Klotz,  44  Fed.  725  (1891):  "So  far, 
therefore,  as  the  complainant's  busi- 
ness is  a  combination  in  restraint  of 
trade,  the     law     stamps     it     as 

unlawful,  and  the  courts  should  not 
encourage  it." 

John  D.  Park  &  Sons  Co.  v.  Nat. 
Wholesale  Druggists  Ass'n,  50  N.  Y. 
Supp.  1665  (1896)  :  "It  is  in  restraint 
of  trade  and  unlawful  for  such  manu- 
facturer to  become  a  party  to  a  com- 
bination which  shall  prevent  any  of 
his  customers  from  obtaining  other 
goods  of  other  manufacturers/'  etc. 

India  Bagging  Ass'n  v.  Kock,  14 
La.  Ann.  164  (1849):  "The  agree- 
ment between  the  parties  [not  to  sell 
cotton  bagging  except  under  certain 
conditions]  was  palpably  and  unequiv- 
ocally a  combination  in  restraint  of 
trade,  and  to  enhance  in  the  market 
an  article  of  ordinary  necessity  to 
cotton  planters." 

IHstilling,  etc.  Co.  v.  People,  156 
111.  486  (1895),  (41  N.  E.  Rep.  188)  : 


"No  one  .  can  .   .   .  doubt  that  it 

was  designed  to  be,  and  was  in  fact, 
a  combination  in  restraint  of  trade, 
and  that  it  was  organized  for  the 
purpose  of  getting  control  of  the 
manufacture  and  sale  of  all  distillery 
products,  so  as  to  stifle  competition." 
See  also  State  v.  Nebraska  Distilling 
Co.,  29  Neb.  700  (1890),  (46  N.  W. 
Rep.  155). 

KUngel's  Pharmacy  v.  Sharp,  104 
Md.  230  (1906),  (64  Atl.  Rep.  1029)  : 
"Where  the  direct  and  immediate 
effects  of  a  contract  or  combination 
among  particular  dealers  in  a  com.- 
modity  is  to  destroy  competition 
between  them  and  others,  so  that  the 
parties  to  the  contract  or  combina- 
tion may  obtain  increased  prices  for 
themselves,  such  contract  or  com- 
bination amounts  to  a,  restraint  in 
trade  of  the  commodity,  even  though 
contracts  to  buy  such  commodity 
at  the  enhanced  price  are  constantly 
being  made.  Total  suppression  of 
trade  in  the  commodity  is  not  neces- 
sary in  order  to  make  the  contract 
one  in  restraint  of  trade." 

The  federal  anti-trust  statute 
also  uses  the  phrase  "contract  in 
restraint  of  trade "  in  the  broad 
sense  and  its  meaning  is  more  fully 
examined  in  connection  with  the 
construction  of  that  statute.  See 
post,  \  387,  ''Use  of  Phrase  'Con- 
tract in  Restraint  of  Trade.'  " 
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the  validity  of  industrial  combinations.  The  validity  of  a 
combination  for  the  suppression  of  competition  depends  upon 
rules  of  public  policy  relating  to  the  control  of  markets.  The 
well  established  principles  governing  conventional  contracts  in 
restraint  of  trade,  although  likewise  founded  upon  considera- 
tions of  public  polic}',  have  little  application.  And  yet,  an 
examination  of  reported  cases  will  show  that  the  courts,  in  de- 
termining the  validity  of  such  combinations,  repeatedly  refer 
to  those  principles,  and,  in  some  cases,  that  contracts  manifestly 
against  such  rules  of  public  policy  have  been  declared  la-^-ful  be- 
cause limitations  in  regard  to  time  and  space  were  reasonable.^ 
§  337.  Direct  Test  of  Validity  of  Combination  not  whether  it 
is  in  Restraint  of  Trade.  —  Even  if  the  modern  use  of  the  phrase 
*'  contract  in  restraint  of  trade  "  were  unobjectionable,  it  is 
unnecessary. 


^  "The  utter  inadequacy  of  the 
doctrine  condemning  contracts  in 
restraint  of  trade,  as  a  basis  to  which 
to  refer  that  against  restrictions 
upon  competition  seems  to  us  to 
be  made  clear  by  illustration.  At 
least  until  very  recently,  the  doc- 
trine against  contracts  in  restraint 
of  trade  would  have  been  so  applied 
as  to  hold  illegal  the  withdrawal 
(without  limit  as  to  time  or  space) 
of  one  out  of  a-  thousand  trade  com- 
petitors in  a  given  cit3',  notwith- 
standing that  the  continuance  of 
the  other  nine  hundred  and  ninety- 
nine  would  have  effectually  pre- 
vented the  danger  of  u.  monopoly. 
On  the  other  hand,  the  same  doc- 
trine would  (as  modified  as  to  space) 
have  been  ordinarily  so  apphed 
as  to  hold  legal  the  withdrawal, 
by  agreement,  of  the  nine  hundred 
and  ninety-nine,  though  such  with- 
drawal would  seem  to  be  ordinarily 
within  the  condemnation  of  the  pres- 
ent doctrine  against  restriction  upon 
competition.'*  Article  in  33  Am. 
Law  Rev.  68,  entitled  "Anti- 
Trust  Legislation  and  the  Doc- 
trine against  Contracts  in  Restraint 
of      Trade."       See      also      note       to 
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Harding  v.  American  Glucose  Co.,  74 
Am.  St.  Rep.  235. 

Pocahontas  Coke  Co.  v.  Powhatan 
Coal,  etc.  Co.,  60  W.  Va.  508  (1907), 
(56  S.  E.  Rep.  271,  116  Am.  St.  Rep. 
901,  10  L.  R.  A.  (n.s.)  268):  "Many 
of  the  late  authorities  draw  a  distinc- 
tion between  contracts  which  were  in 
'restraint  of  trade'  as  that  phrase 
was  understood  in  the  early  history 
of  the  common  law,  and  contracts 
which  are  in  'restraint  of  competi- 
tion* and  which  are  also  in  restraint 
of  trade  as  understood  in  modern 
times.  Both  classes  of  contracts 
when  unreasonable  and  to  the  injury 
of  the  public  are  alike  illegal  and 
against  public  policy.  The  illegality 
of  a  contract  or  combination  for  the 
restraint  of  competition  does  not  lie 
in  the  agreement  not  to  compete  but 
in  its  reflex  injury  to  the  public. 
One  way  to  control  prices  is  to  destroy 
or  restrain  competition.  It  has  been 
said  that  many  of  the  cases  decided 
in  America  holding  contracts  valid 
as  not  being  in  unreasonable  restraint 
of  trade  would  have  been  held  other- 
wise if  the  modem  doctrine  as  to 
restraint  of  competition  had  been 
properly  applied." 


CHAP.   XXXIV]  FORMULATION   OF   RULES  §   338 

Contracts  and  combinations  in  restraint  of  trade  are  de- 
clared to  be  contrary  to  public  policy  and,  therefore,  invalid. 
But  the  test  of  the  validity  of  a  combination,  as  pointed  out 
in  reference  to  monopolies,'  is  whether  the  particular  acts 
and  agreements  of  the  parties  in  forming  it  are  of  such  a  nature, 
and  for  such  a  purpose,  as  to  be  against  public  policy.  If  so, 
the  combination  is  invalid;  and,  if  not  against  public  policy, 
it  is  immaterial  whether  it  is  in  restraint  of  trade. 

The  syllogism:  All  contracts  in  restraint  of  trade  are  against 
public  policy;  this  combination  is  a  contract  in  restraint  of 
trade;  therefore,  it  is  against  public  policy,  formulates  the 
reasoning  in  many  decisions.  This  reasoning,  while  logical, 
is  circuitous.  The  essential  question  is  whether  the  combina- 
tion, itself,  is  opposed  to  public  policy.  The  determination  of 
this  question  is  not  promoted  by  the  intervention  of  another 
standard. 


CHAPTER    XXXIV 


FORMULATION    OF    RULES    OF    PUBLIC    POLICY 

§  338.  Definition  and  Nature  of  Public  Policy. 

§  339.  Necessity  for  Rules  of  Public  Policy. 

§  340.  Difficulty  of  formulating  Rules  of  Public  Policy  concerning  Combi- 
nations. 

§  341.  Formulation  of  Rules.     Basis  in  Judicial  Decisions. 

§  342.  Basis  of  Rules  —  (A)  Case  of  the  Sugar  Trust. 

§  343.  Basis  of  Rules  —  (B)  Case  of  the  Standard  Oil  Trust. 

§  344.  Basis  of  Rules  —  (C)  Whiskey  Trust  Cases. 

§  345.  Basis  of  Rules  —  (D)  Case  of  the  Preservers  Trust. 

§  346.  Basis  of  Rules  —  (E)  Case  of  the  Chicago  Gas  Trust. 

§  347.  Basis  of  Rules  —  (F)  Case  of  the  Diamond  Match  Company. 

§  348.  Basis  of  Rules  —  (G)  Case  of  the  Glucose  Combination. 

§  348a.  Basis  of  Rules  —  (H)   Case   of  the   Pocahontas    Coke  Company. 

§  349.  Basis  of  Rules  —  (I)  Miscellaneous  Cases. 

§338.    Definition    and    Nature  of  Public   Policy. —"  Public 

poUcy,"  said  Lord  Brougham,  "  is  that  principle  of  the  law 

•  Ante,  §  333 :   "Direct  Test  of  Validity  of  Combination  not  whether  it  is  a 
Monopoly." 
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which  holds  that  no  subject  can  lawfully  do  that  which  has  a 
tendency  to  be  injurious  to  the  public,  or  against  the  pubHc 
good."  ^  A  more  precise  definition  cannot  well  be  stated. 
Although  the  fundamental  principles  are  unchangeable,^ 
public  policy,  in  its  very  nature,  is  uncertain  and  fluctuating.^ 
It  varies  with  the  times. ^     The  growth  of  trade  and  commerce 


'  Egerton  v.  Brownlow,  4  H.  L. 
Cas.  196  (1853).  See  also  People  v. 
Chicago  Gas  Trust  Co.,  130  111.  268 
(1889),  (22  N.  E.  Rep.  798,  17  Am.  St. 
Rep.  319,  8  L.  R.  A.  497). 

2  Brooks  V.  Cooper,  50  N.  J.  Eq.  769 
(1893),  (26  Atl.  Rep.  981,  35  Am.  St. 
Rep.  793,  21  L.  R.  A.  617),  per  Lippin- 
cott,  J.  .  "It  has  been  declared  that 
public  policy  is  a  ^'a^iable  quality, 
but  the  principles  to  be  applied  have 
always  remained  unchanged  and  un- 
changeable, and  public  policy  is  only 
variable  in  so  far  as  the  habits,  capaci- 
ties and  opportunities  of  the  public 
have  become  more  varied  and  com- 
plex. The  relations  of  society  become 
from  time  to  time  more  complex; 
statutes  defining  and  declaring  public 
and  private  rights  multiply  rapidly, 
and  public  policy  often  changes  as 
the  laws  change,  and  therefore  new 
applications  of  old  principles  are 
required.  AVhatever  tends  to  in- 
justice and  oppression,  restraint  of 
liberty,  restraint  of  legal  right ;  what- 
ever tends  to  the  obstruction  of 
justice,  a  violation  of  a  statute,  or 
the  obstruction  or  perversion  of  the 
administration  of  the  law;  whatever 
tends  to  interfere  with  or  control 
the  administration  of  the  law,  as  to 
executive,  legislative  or  other  official 
action,  whenever  embodied  in  and 
made  the  subject  of  a  contract,  the 
contract  is  against  public  policy, 
and  therefore  void,  and  not  susceptible 
of  enforcement.  All  contracts  preju- 
dicial to  the  interests  of  the  public, 
such  as  contracts  tending  to  prevent 
competition,  whenever  the  statute 
or  any  known  rule  of  law  require  it, 
are  void." 
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■''  In  Richardson  v.  Mellish,  2  Bing. 
252  (1824),  Mr.  Justice  Burrough  said  : 
"I,  for  one,  protest,  as  my  Lord  has 
done,  against  arguing  too  strongly 
upon  public  policy  ;  it  is  a  very  unruly 
horse,  and  when  once  you  get  astride 
it  }'0u  never  know  where  it  will  carry 
you." 

*  In  Koehler  v.  Feurbach,  2 
Mo.  App.  14  (1876),  the  Court 
said:  "What  constitutes  public 
policy  is  not,  perhaps,  exactly  de- 
terminable; it  is  indefinite  in  its 
nature,  changing  with  the  habits, 
wants,  and  opinions  of  society.  Fore- 
stalling, regrating,  and  engrossing 
were  prohibited  by  statute  in  Eng- 
land three  hundred  years  ago,  and 
were  considered  to  be  against  public 
policy  so  late  as  the  time  of 
Blackstone.  They  are  now  the  great 
basis  of  profits ;  are  not  only  prac- 
tised every  day,  but  are  recog- 
nized as  the  very  life  of  trade,  and 
without  them  it  may  be  said  that 
commerce,  as  known  amongst  us, 
would  be  at  an  end.   .  Contracts 

in  total  restraint  of  trade,  or  of 
marriage,  against  the  prohibitions 
of  statutes,  to  infringe  a  copyright, 
to  defraud  the  government  or  third 
parties,  to  oppress  third  parties  or 
prevent  the  due  course  of  justice, 
or  induce  a  \aolation  of  public  duty, 
that  tend  to  encourage  unlawful  or 
immoral  acts,  or  that  are  founded 
on  trading  with  an  enemy,  are  all 
against  public  policy,  and  void. 
And,  probably,  this  is  a  complete 
enumeration  of  the  several  classes 
to  which  contracts  against  public 
policy  may  be  reduced." 
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has  made  acts  and  contracts  which  formerly  were  in  conflict 
with  public  policy,  recognized  and  approved  methods  of  doing 
business.  It  is  as  impossible  to  give  an  exact  definition  of  the 
phrase  as  it  is  to  define  fraud.  The  rule  stated  by  Judge 
Story/  however,  may  safely  be  applied:  "  Whenever  any  con- 
tract conflicts  with  the  morals  of  the  time,  and  contravenes  an 
established  interest  of  society,  it  is  void,  as  being  against  public 
policy." 

The  public  policy  of  a  State  is  manifested,  primarily,  by 
its  statutes  and,  secondarily,  by  its  judicial  decisions.^  Ques- 
tions of  public  policy,  however,  generally  arise  in  connection 
with  contracts  which  are  neither  mala  prohibita  nor  mala  in  se. 
The  former  are  expressly  prohibited  and  the  latter  are  mani- 
festly unlawful.  In  testing  the  validity  of  this  middle  class 
of  contracts  by  the  standard  of  public  policy,  the  right  of  the 
individual  to  contract  —  a  fundamental  right  —  is  liable  to 
be  impaired,  and  such  contracts  should  be  set  aside  only  when 
clearly  inimical  to  established  interests  of  society.' 

§  339.  Necessity  for  Rules  of  Public  Policy.  — •  As  already 
shown,  the  application  of  the  law  of  monopolies  and  of  con- 

'  1  Story  on  Contracts,  649.  Rep.  577,  74  Am.  St.  Rep.  235,  64 
2  United  States  v.  Trans-Missouri  L.  R.  A.  738). 
Freight  Ass'n,  166  U.  S.  340  (1897),  '  Kellogg  v.  Larkin,  3  Pin.  (Wis.) 
(17  Sup.  Ct.  Rep.  559)  :  "The  public  136  (1851),  (56  Am.  Dec.  164)  :  "I  by 
policy  of  the  government  is  to  be  no  means  intend  to  deny  the  right  or 
found  in  its  statutes,  and  when  they  propriety  of  judicially  determining 
have  not  directly  spoken,  then  in  the  that  a  contract  that  is  actually  at  war 
decisions  of  the  courts  and  the  con-  with  any  established  interest  of  society 
stant  practice  of  the  government  is  void,  however  individuals  may 
officials ;  but  when  the  law-making  suffer  thereby,  because  the  interest 
power  speaks  upon  a  particular  sub-  of  individuals  must  be  subservient 
ject,  over  which  it  has  constitutional  to  the  public  welfare.  But  I  insist 
power  to  legislate,  public  policy  in  that  before  a  court  should  determine 
such  a  case  is  what  the  statute  enacts.  a  contract  which  has  been  made  in 
If  the  law  prohibit  any  contract  or  good  faith,  stipulating  for  nothing 
combination  in  restraint  of  trade  or  that  is  malum  in  se,  nothing  that  is 
commerce,  a  contract  or  combination  made  m.alum  ■prohibitum,  to  be  A^oid 
made  in  violation  of  such  law  is  void,  as  contravening  the  policy  of  the 
whatever  may  have  been  theretofore  State,  it  should  be  satisfied  that  the 
decided  by  the  courts  to  have  been  advantage  to  accrue  to  the  public 
the  public  policy  of  the  country  on  from  so  holding  is  certain  and  sub- 
that  subject."  stantial,  not  theoretical  or  problem- 
See  also  Harding  1).  American  Glu-  atical." 
cose  Co.,  182  111.  551  (1899),  (55  N.  E. 
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tracts  in  restraint  of  trade  in  determining  the  validity  of  a 
particular  combination,  only  leads  to  the  result  that  if  it  is 
against  public  policy,  it  is  illegal. 

The  same  consequence  follows  the  application  of  other  tests 
which  have  been  stated  by  the  courts  and  text  writers.  Thus, 
it  has  been  said  that  the  test  of  the  illegality  of  a  combination 
is  the  injury  to  the  public.  It  is  undoubtedly  true  that  the 
law  condemns  only  those  combinations  which  are  injurious  to 
the  public,  but,  as  an  effective  test  of  the  validity  of  a  combina- 
tion, the  statement  is  valueless.  In  applying  it,  the  only  result 
obtainable  is  that  if  a  particular  combination  injures  the  public 
it  is  illegal;  but  the  essential  question,  whether  it  is  injurious, 
can  only  be  determined  by  the  application  of  a  rule  of  public 
policy.  So,  in  a  more  definite  form,  it  is  stated  that  a  com- 
bination of  competing  producers  is  illegal  which  has  for  its 
object  the  maintenance  of  prices  and  restriction  of  production. 
But  agreements  to  maintain  prices  and  limit  production  are 
only  means  of  restraining  competition,  and  power  to  control 
prices  and  restrict  production  is  only  an  incident  of  the  suppres- 
sion of  competition.  To  what  extent  combinations  in  restraint 
of  competition  are  invalid  depends  upon  the  application  of  a 
rule  of  public  policy. 

The  formulation  of  rules  of  public  policy  is,  therefore,  neces- 
sary in  order  to  obtain  definite  standards  for  determining  the 
legality  or  illegality  of  any  combination. 

§  340.  Difficulty  of  formulating  Rules  of  Public  Policy  con- 
cerning Combinations.  —  When  public  policy  is  manifested  by 
statute,  the  statute  is  itself  the  rule;  ^  when  it  is  manifested 
by  judicial  decisions,  based  upon  a  uniform  course  of  reason- 
ing, the  formulation  of  a  rule  of  public  policy  requires  only 
the  classification  of  governing  principles.  But  whatever 
rules  of  pubhc  policy  may  exist  for  determining  the  validity 
of  a  combination  of  corporations  have  been  evolved  coinciden- 
tally  with  the  development  of  the  combination  itself,  and  the 
process  of  evolution  has  been  circuitous.  The  courses  of 
reasoning  by  which  different  courts  have  arrived  at  the  same 

'  When  a  combination  is  authorized       policy.     Stewart  v.  Erie,  etc.  Transp. 
or  prohibited  by  statute,  that  fact  is       Co.,  17  Minn.  372  (1S71). 
conclusive  upon  the  question  of  public 
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conclusion  have  varied  widely;  and,  upon  the  same  state  of 
facts,  different  conclusions  have  been  reached. 

The  formulation  of  rules  from  conflicting  decisions  upon 
a  subject  uncertain  in  its  nature  is,  obviously,  attended  with 
difficulties. 

§  341.    Formulation  of  Rules.      Basis  in   Judicial  Decisions. 

—  While  the  framing  of  rules  of  public  policy  concerning  com- 
binations is  difficult,  both  by  reason  of  the  subject  and  con- 
flicting decisions,  certain  broad  principles  may  be  gathered 
from  the  current  of  authority.  Combinations  of  a  certain  nature 
are  clearly  against  public  policy  and  void.  Other  combina- 
tions are  clearly  valid.  Concerning  still  others,  there  is  an 
irreconcilable  diversity  of  judicial  opinion. 

In  ascertaining  these  principles,  an  extended  examination 
of  the  decisions  of  the  courts  is  necessary.  Judicial  decisions 
form  the  basis  of  any  rule  of  public  policy  not  established  by 
statute,  and  leading  cases  must  be  carefully  examined  to  ascer- 
tain their  underlying  principles.  In  presenting  the  result  of 
such  an  examination  in  a  treatise,  general  propositions  may 
be  misleading.  The  law,  in  cases  of  combinations,  is  closely 
interwoven  with  the  facts.  An  exact  appreciation  of  the  prin- 
ciples of  public  policy  enunciated  can  only  be  obtained  by 
examining  the  reasons  and  reasoning  of  the  court,  in  connection 
with  the  facts  of  the  case.  It,  therefore,  seems  advisable  to 
state  the  conclusions  of  the  courts  —  extracts  from  the  opinions 

—  in  the  leading  cases  upon  combinations  of  corporations, 
together  with  facts  sufficient  to  indicate  the  scope  of  the  deci- 
sions —  as  indicating  the  basis  of  rules  of  public  policy.^ 

§  342.  Basis  of  Rules  —  (A)  Case  of  the  Sugar  Trust.  —  The 
two  leading  cases  upon  the  validity  of  combinations  are,  un- 

^  It  can  hardly  be  said  that  the  in  the  following  pages,  from  which 
formulation  of  rules  of  public  policy  the  rules  of  pubUc  policy  are  for- 
is  so  necessary  now  as  it  was  before  mulated,  appeared,  with  few  excep- 
the  adoption  of  the  federal,  and  the  tions,  in  the  first  edition  of  this  trea- 
many  State,  anti-trust  statutes.  These  tise.  Rules  of  public  policy  are, 
statutes  manifestly  furnish  the  most  however,  necessary  in  States  haAang 
effective  tests  of  the  validity  of  com-  no  anti-trust  statutes.  And  even  in 
binations,  and  the  recent  cases  upon  the  States  having  such  statutes,  they 
the  subject  of  combinations  have  are,  as  a  general  rule,  held  to  sup- 
nearly  all  been  brought  under  such  plement  and  add  to,  but  not  to 
statutes.     In  fact,  the  cases  examined  supersede,  common  law  remedies. 
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doubtedly,    the     cases     of     the     Sugar     and     Standard     Oil 
Trusts. 

In  the  Sugar   Trust  Case,^  the  trial  courts  Judge  Barrett, 
said:    "  Any  combination;  the  tendency  of  which  is  to  prevent 

competition  in  its  broad  and  general  sense,  and  to  control, 
and  thus  at  will  enhance,  prices  to  the  detriment  of  the  public, 


^  People  V.  North  River  Sugar 
Ref'g  Co.,  121  N.  Y.  582  (1890),  (24 
N.  E.  Rep.  834,  18  Am.  St.  Rep.  843, 
9  L.  R.  A.  33),  s.  c.  54  Hun,  354 
(1889),  (3  N.  Y.  Supp.  401).  (The 
latter  report  includes  both  the  gen- 
eral and  special  tern:i  decisions.) 

The  Sugar  Trust  was  a  combina- 
tion of  sugar  refineries,  formed  in 
1S87,  under  the  name  of  the  Sugar 
Refineries  Company.  Individuals  and 
firms  took  the  form  of  corporations 
before  entering  the  combination.  All 
the  stock  of  the  several  corporations 
■was  transferred  to  a  board  of 
eleven  trustees,  who  issued  in  lieu 
thereof  "trust  certificates"  for  cor- 
responding proportionate  amounts. 
The  object  of  the  "trust,"  as  stated 
in  the  agreement,  was  as  follows  : 

"(1)  To  promote  economy  of 
administration  and  reduce  the  cost 
of  refining,  thus  enabling  the  price 
of  sugar  to  be  kept  as  low  as  is  con- 
sistent with  reasonable  profit. 

"(2)  To  give  to  each  refinery  the 
benefit  of  all  appliances,  known  or 
used  by  the  others,  and  useful  to 
improve  the  quaUty  and  diminish 
the  cost  of  refined  sugar. 

"(3)  To  furnish  protection  against 
unlawful  combinations  of  labor. 

"(4)  To  protect  against  induce- 
ments to  lower  the  standard  of  refined 
sugars. 

"(5)  Generally  to  promote  the 
interests  of  the  parties  hereto  in  all 
lawful  and  suitable  ways." 

The  trustees  received  the  profits 
from  all  the  plants  and  distributed 
them  as  dividends  upon  the  "trust 
certificates."  Directors  of  the  several 
corporations    were    chosen,    but    had 
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no  power.  Quo  warranto  proceedings 
were  instituted  by  the  attorney- 
general  of  New  York  against  the  North 
River  Sugar  Refining  Company,  a 
constituent  corporation,  upon  the 
ground  that  it  was  a  party  to  an 
unlawful  combination,  and,  also,  had 
exceeded  its  chartered  powers.  The 
case  was  first  heard  before  Judge  Bar- 
rett, at  special  term,  who  held  that 
the  combination  was  a  monopoly, 
and  that  the  defendant  corporation 
had  forfeited  its  charter  by  ultra  vires 
acts  injurious  to  the  public.  Upon 
appeal  to  the  general  term,  the  former 
decision  was  sustained  upon  similar 
grounds.  The  Court  of  Appeals, 
while  affirming  the  judgment,  placed 
its  decision  solely  upon  the  ground 
that  the  corporation  had  forfeited 
its  charter  by  entering  into  an  unlaw- 
ful partnership  of  corporations,  and 
by  attempting  to  practically  consoli- 
date with  other  corporations  without 
following  the  consolidation  statute. 

The  decision  in  this  case  was,  how- 
ever, without  practical  effect.  The 
trust  was  reorganized  under  the  laws 
of  New  Jersey  in  the  form  of  a  cor- 
porate combination,  and  has  done 
business  ever  since. 

For  other  cases  relating  to  the 
Sugar  Trust,  see  People  v.  American 
Sugar  Ref'g  Co.  (Cal.),  7  Ry.  &  Corp. 
L.  J.  83  (1890);  Cameron  v.  Have- 
meyer,  25  Abb.  N.  C.  438  (1890), 
(12  N.  Y.  Supp.  126);  Gray  v.  De 
Castro,  etc.  Sugar  Ref'g  Co.,  57  Hun 
(N.  Y.),  592  (1890),  (10  N.  Y.  Supp. 
632) ;  United  States  v.  E.  C.  Knight 
Co.,  156  U.  S.  1  (1895),  (15  Sup.  Ct. 
Rep.  249). 
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is  a  legal  monopoly.  And  this  rule  is  applicable  to  every  mo- 
nopoly, whether  the  supply  be  restricted  by  nature  or  susceptible 
of  indefinite  production.  The  difficulty  of  affecting  the  unlaw- 
ful purpose  may  be  greater  in  one  case  than  in  the  other,  but 
it  is  never  impossible.  Nor  need  it  be  permanent  or  complete. 
It  is  enough  that  it  may  be  even  temporarily  and  partially  suc- 
cessful." 

Upon  appeal,  the  general  term.  Judge  Daniels,  said:  "  In 
this  case  it  was  a  leading  object  to  combine  together  the  dif- 
ferent corporations  and  individuals  engaged  in  this  business, 
not  only  in  and  about  the  City  of  New  York,  but  throughout 
the  country,  and  to  secure  that  control  by  a  substantial  organi- 
zation for  an  indefinite  period  of  time.  This  was  not  to  be 
done,  and  was  not,  in  fact,  done  for  an  idle  purpose,  or  merely 
to  furnish  the  means  of  protection  against  unlawful  combina- 
tions or  for  any  mere  economical  object,  but  it  was,  manifestly, 
to  place  this  business  within  the  control,  and  subject  to  the 
dictation,  of  this  association,  and  of  the  board  selected  for  the 
government  of  its  affairs.  And,  after  putting  forth  the  efforts 
necessary  to  secure  the  end,  it  would  not  only  be  idle,  but  ab- 
surd, to  indulge  in  the  supposition  that  it  was  not  intended 
to  wield  the  authority,  in  this  manner  secured,  for  the  pecuniary 
advantage  of  the  associates.  And  the  direct  and  usual  way 
in  which  that  is  accomplished,  following  out  the  common  im- 
pulses of  practical  business  men,  is  by  the  advancement  of  the 
prices  of  the  commodities  manufactured  and  sold,  in  the  course 
of  the  business  whose  control  may  be  in  this  way  secured. 
When  the  opportunity  to  do  that  is  provided,  human  selfish- 
ness is  sure  to  turn  it  to  a  profitable  account.  A  jury  certainly 
would  be  fully  justified  in  concluding,  from  the  agreement  and 
the  other  facts  in  evidence  in  the  case,  that  the  governing  object 
of  the  association  was  to  promote  its  interests  and  advance 
the  prosperity  of  the  associates,  by  Hmiting  the  supply,  when 
that  could  properly  be  done,  and  advancing  the  prices  of  the 
products  produced  by  the  companies.  To  conclude  otherwise 
would  be  to  violate  all  the  observations  and  experiences  of 
practical  life.  This  is  a  controlling  feature  in  this  controversy. 
And  that  it  was  intended  to  be  secured  by  the  organization 
provided  for,  and  which  actually  took  place,  is  reasonably  free 
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from  doubt.  And  where  that  appears  to  be  the  fact,  the  agree- 
ment, association,  combination  or  arrangement,  or  whatever 
else  it  may  be  called,  having  for  its  objects  the  removal  of  com- 
petition and  the  advancement  of  prices  of  necessaries  of  life, 
is  subject  to  the  condemnation  of  the  law,  by  which  it  is  de- 
nounced as  a  criminal  enterprise." 

The  Court  of  Appeals,  however,  finally  decided  the  case 
upon  grounds  peculiar  to  corporation  law,  saying:  "  We  have 
reached  our  conclusion,  and  it  appears  to  us  to  have  been 
estabhshed  that  the  defendant  corporation  has  violated  its 
charter  and  failed  in  the  performance  of  its  corporate  duties, 
and  that  in  respects  so  material  and  important  as  to  justify 
a  judgment  of  dissolution.  Having  reached  that  result,  it 
becomes  needless  to  advance  into  the  wider  discussion  over 
monopolies  and  competition  and  restraint  of  trade  and  the 
problems  of  political  economy.  Our  duty  is  to  leave  them  until 
some  proper  emergency  compels  their  consideration." 

§  343.  Basis  of  Rules  —  (B)  Case  of  the  Standard  Oil  Trast. 
■ —  In  the  Case  of  the  Standard  Oil  Trust  ^  the  Supreme  Court  of 
Ohio,  by  Judge  Minshall,  said: 


1  State  V.  standard  Oil  Co.,  49 
Ohio  St.  137  (1892),  (30  N.  E.  Rep. 
379,  34  Am.  St.  Rep.  541,  15  L.  R.  A. 
145,  36  Am.  &  Eng.  Corp.  Cas.  1). 

Tlie  celebrated  Standard  Oil  Trust, 
a  combination  of  corporations  en- 
gaged in  the  production  and  sale  of 
petroleum  and  its  products,  was 
formed  in  1882  by  a  trust  agreement, 
substantially  in   the  following  form : 

(1)  "  As  soon  as  practicable,  a  cor- 
poration shall  be  formed  in  each  of  the 
following  States  under  the  laws 
thereof,  to  wit :  Ohio,  New  York, 
Pennsylvania   and   New   Jersey.  ..." 

(2)  "The  purpose  and  powers  of 
said  corporation  shall  be  to  mine  for, 
produce,  manufacture,  refine,  and 
deal  in  petroleum  and  all  its  products, 
and  all  the  materials  used  in  such 
businesses,  and  transact  other  business 
collateral  thereto.  " 

(3)  "At  any  time  hereafter,  .  .  . 
similar  corporations  may  be  formed 
in  other  States  and  Territories." 
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(4)  "Each  of  said  corporations 
shall  be  known  as  the  Standard  Oil 
Co.  of  [name  of  State]." 

(5)  "The  capital  stock  of  each  of 
said  corporations  shall  be  fixed  at  such 
an   amount   as  may  seem  necessary. 

(6)  "The  shares  of  stock  of  each 
corporation  shall  be  issued  only  for 
money,  property,  or  assets,  equal  at  a 
fair  valuation  to  the  par  value  of  the 
stock  delivered  therefor." 

(7)  "All  of  the  property,  real  and 
personal,  assets  and  business  of  each 
and  all  of  the  corporations  .  men- 
tioned in  class  first  .  .  .  in  or  of  each 
particular  State,  shall  be  transferred 
to  and  vested  in  the  Standard  Oil 
Company    of    that    particular    State. 

(8)  "The  individuals  embraced  in 
class  second  .  agree  .  to  sell, 
assign,  transfer,  convey  and  set  over 
all  the  property,  real  and  personal, 
assets    and    business    mentioned    and 
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"By  this  agreement,  indirectly  it  is  true,  but  none  the  less 
effectually,  the  defendant  is  controlled  and  managed  by  the 
Standard  Oil  Trust,  an  association  with  its  principal  place  of 
business  in  New  York  City,  and  organized  for  a  purpose  con- 
traiy  to  the  poHcy  of  our  laws.  Its  object  was  to  establish  a 
virtual  monopoly  of  the  business  of  producing  petroleum,  and 
of  manufacturing,  refining  and  dealing  in  it  and  all  its  products, 
throughout  the  entire  country,  and  by  which  it  might  not  merely 


embraced  in  schedules  accompanying 
such  sale  and  transfer  to  the  Standard 
Oil  Company,  or  Companies,  of  the 
proper  State  or  States.   .        " 

(9)  "The  parties  embraced  in  class 
third  .  .  agree  to  assign  and  trans- 
fer all  the  stock  held  by  them  in  the 
corporations  .  .  herein  named  to 
the  trustees  herein  provided  for.  .  .  . 
And  whenever  and  as  often  as  all 
the  stocks  of  any  corporation  .  . 
are  vested  in  said  trustees,  the  proper 
steps  may  then  be  taken  to  have  all 
the  money,  property,  real  and  per- 
sonal, of  such  corporation  .  con- 
veyed to  the  Standard  Oil  Company 
of  the  proper  State,  in  which 
event  the  trustees  shall  receive  stocks 
of  the  Standard  Oil  Companies  equal 
to  the  value  of  the  money,  property, 
and  business  assigned.            " 

(10)  "The  consideration  for  the 
transfer  .  to  each  or  any  of  the 
Standard  Oil  Companies,  shall  be 
the  stock  of  the  respective  .  com- 
pany to  which  such  transfer  or  con- 
veyance is  made.  .  .  Said  stock 
shall    be    delivered    to    the    trustees. 

(11)  "The  consideration  for  any 
stocks  delivered  to  said  trustees  . 
shall  be  the  delivery  to  the  per- 
sons entitled  thereto  of  trust  cer- 
tificates .  equal  at  par  value  to 
the  par  value  of  the  stock  of  the  said 
Standard  Oil  Companies  so  received 
by  said  trustees." 

This  agreement  was  signed  by  all 
the  ofiicers  and  stockholders  of  the 
Standard     Oil     Co.     of     Ohio, — the 


defendant  in  the  case,  —  but  its  cor- 
porate name  and  seal  were  not 
affixed. 

Quo  warranto  proceedings  were 
instituted  by  the  attorney-general 
of  Ohio  upon  the  ground  that  the 
defendant  corporation  had  misused 
its  franchises  by  becoming  a  party 
to  an  agreement  opposed  to  pubUc 
pohcy. 

The  Supreme  Court  of  Ohio  held 
upon  demurrer  to  the  defendant's 
answer  : 

1.  That  the  defendant  company 
entered  into  the  agreement  in  its 
corporate  capacity. 

2.  That  the  agreement  subjected 
the  defendant  to  a  control  inconsist- 
ent with  its  character  as  a  corpora- 
tion. 

3.  That  it  provided  for  an  associa- 
tion contrary  to  public  poUcy. 

Judgment  of  absolute  ouster  was 
denied  on  account  of  the  statute  of 
limitations,  but  it  was  decreed  that 
the  defendant  be  ousted  "from  the 
power  to  make  and  perform  "  said 
agreement. 

This  judgment  was  rendered  in 
1892,  and  at  the  present  time  (1908) 
the  same  combination  —  perhaps  in  a 
different  form  —  is  carrying  on  a  busi- 
ness of  far-reaching  and  ever-increas- 
ing magnitude. 

For  consideration  of  rights  of 
holders  of  Standard  Oil  "trust  cer- 
tificates," see  Rice  v.  Rockefeller, 
134  N.  Y.  174  (1892),  (31  N.  E.  Rep. 
907,  30  Am.  St.  Rep.  658,  17  L.  R. 
A.  237). 
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control  the  production,  but  the  price,  at  its  pleasure.  All 
such  associations  are  contrary  to  the  pohcy  of  our  State  and 
void.  .  .  Much  has  been  said  in  favor  of  the  objects  of  the 
Standard  Oil  Trust,  and  what  it  has  accomphshed.  It  may 
be  true  that  it  has  improved  the  quality  and  cheapened  the  cost 
of  petroleum  and  its  products  to  the  consumer.  But  such  is 
not  one  of  the  usual  or  the  general  results  of  a  monopoly;  and 
it  is  the  policy  of  the  law  to  regard,  not  what  may,  but  what 
usually  happens.  Experience  shows  that  it  is  not  wise  to  trust 
human  cupidity  when  it  has  the  opportunity  to  aggrandize 
itself  at  the  expense  of  others.  . 

"  A  society  in  which  a  few  men  are  the  employers,  and  the 
great  body  are  merely  the  employees  or  servants,  is  not  the  most 
desirable  in  a  republic;  and  it  should  be  as  much  the  policy 
of  the  laws  to  multiply  the  numbers  engaged  in  independent 
pursuits  or  in  the  profits  of  production,  as  to  cheapen  the  price 
to  the  consumer.  Such  policy  would  tend  to  an  equality  of 
fortunes  among  its  citizens,  thought  to  be  so  desirable  in  a 
republic,  and  lessen  the  amount  of  pauperism  and  crime." 

§  344.  Basis  of  Rules  —  (C)  Whiskey  Trust  Cases.  —  In  the 
Case  of  the  Distillers  and   Cattle   Feeders   Trust '   ("  Whiskey 

'  State  V.  Nebraska  Distilling  Co.,  tillery  plant  is  situated  is  deeded  to 
29  Neb.  700  (1890),  (46  N,  W.  Rep,  some  one  member  of  the  company 
155).  The  Distillers  and  Cattle  as  trustee  for  the  stockholders,  and 
Feeders  Trust,  an  unincorporated  the  trustee  then  leases  said  real  es- 
association,  was  formed  in  1887  by  tate  to  the  company  for  the  term  of 
the  owners  of  nine  distilleries  located  twenty-five  years.  The  capital  stock 
north  and  west  of  the  Ohio  Ri\-er,  of  the  company  is  cancelled  and  new 
for  the  purpose  of  restricting  the  stock  issued  to  said  nine  trustees  of 
output,  regulating  prices,  and  sup-  the  trust,  for  which  the  trustees  give 
pressing  competition  in  the  manu-  the  agreed  amount  of  certificates  of 
facture  and  sale  of  alcohol,  high  the  trust.  The  board  of  directors 
wines,  and  other  liquors.  The  object  of  the  company  resigns  and  a  new 
of  the  trust  was  accomplished  b\'  its  board  is  elected,  a  majority  of  which 
getting  control  of  as  many  distilleries  are  taken  from  the  nine  trustees  of 
as  possible,  and  the  method  adopted  the  trust.  .  The  trustees  of  the 
is  stated  in  the  report  as  follows :  trust  have  almost  unlimited  power 
"An  arrangement  or  agreement  is  and  control  over  all  distilleries  that 
made  by  which  the  company  is  to  enter  it.  They  can  limit  their  produc- 
transfer  its  capital  stock  to  the  trus-  tion  or  suspend  their  operation  alto- 
tees  of  the  Distillers  and  Cattle  gether.  .  .  The  trustees  confine 
Feeders  Trust,  for  which  said  trustees  the  production  of  the  distilleries  under 
are  to  issue  certificates  of  the  trust.  their  control  to  the  large  houses  sit- 
The  real  estate  upon  which  the  dis-  uated  in   fa\orable    localities,    which 
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Trust  ");  the  Supreme  Court  of  Nebraska  said:  ''  The  findings 
in  this  case,  to  which  no  objection  is  made,  clearly  show  that 
the  object  of  the  Distilling  Company  in  entering  into  the  illegal 
combination  was  to  destroy  competition  and  create  a  monopoly, 
not  only  by  limiting  the  production  of  alcohol,  but,  by  disman- 
tling as  many  distilleries  as  the  trust  saw  fit,  absolutely  prevent 
the  manufacture  of  the  article  except  in  the  few  establishments 
controlled  by  the  trust,  and  thus  it  would  be  enabled  to  control 
prices,  prevent  production,  and  create  a  monopoly  of  the  most 
offensive  character." 

In  a  later  case  against  the  Distilling  and  Cattle  Feeding 
Company/  successor  to  the  Distillers  and  Cattle  Feeders 
Trust,  the  Supreme  Court  of  Illinois  said,  concerning  the 
latter  combination:  "  There  can  be  no  doubt,  we  think,  that 
the  Distillers  and   Cattle  Feeders  Trust,  which  preceded  the 


can  be  run  at  less  expense  than  small 
houses  located  in  unfavorable  places. 
.  .  The  said  trustees  can,  and  do, 
at  will  restrict  and  limit  the  produc- 
tion and  supply  of  alcohol,  spirits, 
and  other  liquors,  and  thereby 
enhance  their  value." 

The  Nebraska  Distilling  Company 
became  a  party  to  the  trust  in  the 
manner  described.  Quo  warranto  pro- 
ceedings were  instituted  against  that 
corporation,  and,  upon  the  facts 
stated,  the  Supreme  Court  of  Nebraska 
held  that  the  trust  agreement  was 
contrary  to  public  policy  and  void, 
and  that  the  defendant  corporation 
had  forfeited  its  charter. 

The  Distillers  and  Cattle  Feeders 
Trust  being  thus  attacked,  a  corpora- 
tion, called  the  Distilling  and  Cattle 
Feeding  Com.pany,  was  formed,  in 
1890,  for  the  purpose  of  taking  over 
the  assets  of  the  trust  and  it  issued 
its  certificates  of  stock  in  lieu  of  the 
old  trust  certificates. 

Quo  warranto  proceedings  against 
the  new  corporation  were  instituted 
by  the  attorney-general  of  Illinois 
upon  the  ground  that  it  was  a  mere 
continuation,  in  corporate  form,  of 
an    illegal    trust,    and    the    Supreme 


Court  of  Illinois,  in  Distilling  and 
Cattle  Feeding  Co.  v.  People,  156 
111.  448  (1895),  (41  N.  E.  Rep.  188, 
47  Am.  St.  Rep.  200),  held  that  the 
conveyance  from  the  trust  to  the  cor- 
poration was  merely  a  form ;  that 
(p.   491)     "the   trust,  being    re- 

pugnant to  public  policy  and  illegal  it 
is  impossible  to  see  why  the  same 
is  not  true  of  the  corporation  which 
succeeds  to  it  and  takes  its  place." 

Judgment  of  ouster  was  thereupon 
pronounced  against  the  company. 

Prior  to  final  decree,  however,  a, 
receiver  of  the  corporation  had  been 
appointed  by  the  United  States 
Circuit  Court  (Olmstead  v.  Distilling 
and  Cattle  Feeding  Co.,  73  Fed.  44 
(1895)),  and  the  property  of  the  cor- 
poration was  subsequently  sold,  and, 
through  -a.  reorganization  plan,  an- 
other corporation.  The  American 
Spirits  Manufacturing  Company,  or- 
ganized under  the  laws  of  New  Jersey, 
acquired  the  assets  and  business. 
Various  reorganizations  have  taken 
place  since  that  time. 

^  Distilling  and  Cattle  Feeding  Co. 
V.  People,  156  111.  486  (1895),  (41  N.  E. 
Rep.  188,  47  Am.  St.  Rep.  200). 
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incorporation  of  the  defendant,  was  an  organization  which 
contravened  well-established  principles  of  public  policy,  and 
that  it  was,  therefore,  illegal.  No  one  who  intelligently  con- 
siders the  scheme  of  this  trust,  as  detailed  in  the  information, 
can  for  a  moment  doubt  that  it  was  designed  to  be,  and  was, 
in  fact,  a  combination  in  restraint  of  trade,  and  that  it  was 
organized  for  the  purpose  of  getting  control  of  the  manufacture 
and  sale  of  all  distillery  products,  so  as  to  stifle  competition, 
and  to  be  able  to  dictate  the  amount  to  be  manufactured  and 
the  prices  at  which  the  same  should  be  sold,  and  thus  to  create, 
or  tend  to  create,  a  virtual  monopoly  of  the  manufacture  and 
sale  of  products  of  that  character." 

§  345.    Basis  of  Rules  —  (D)  Case  of  the  Preservers  Trust.  — 
In  Bishop  v.  American  Preservers  Co}  the  Supreme  Court  of 


'  Bishop  V.  American  Preservers 
Co.,  157  111.  311  (1895),  (41  N.  E. 
Rep.  765,  48  Am.  St.  Rep.  317),  per 
McGruder,  J. 

The  American  Preservers  Trust 
was  a  voluntary  association  formed, 
originally,  by  the  stockholders  of 
seven  corporations  located  in  different 
States,  and  engaged  in  the  business 
of  preserving  fruit.  The  trust  agree- 
ment provided  for  the  creation  of  a 
board  of  nine  trustees,  to  whom  the 
parties  agreed  to  transfer  their  stock 
in  exchange  for  trust  certificates. 
The  trustees  were  to  hold  in  trust  the 
stocks  transferred  to  them,  receive 
the  dividends  thereon,  and  distribute 
the  same  in  the  form  of  dividends 
upon  the  ci-rtificatos.  The  trustees 
were  also  authorized  to  purchase  the 
stock,  or  the  plaiits  and  property,  of 
other  corporations  by  the  issue  of 
trust  certificates.  They  were  also 
empowered  to  organize  other  corpo- 
rations, to  carry  on  the  business  of 
the  trust,  and  to  acquire  and  hold  the 
stock  of  such  corporations.  The 
trust  was  to  continue  twenty-five 
years,  unless  sooner  terminated  by 
the  act  of  a  certain  number,  in  excess 
of  a  majority,  of  the  certificate 
holders. 
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In  accordance  with  the  provisions 
of  the  trust  agreement,  the  trustees 
formed  a  corporation  called  the  Amer- 
ican Preservers  Company.  This  com- 
pany instituted  an  action  of  replevin 
against  one  Bishop  to  recover  pos- 
session of  certain  property  which  he 
had  agreed  to  tranfer  to  the  corpora- 
tion, and  of  which  he  had  given  a  bill 
of  sale  and  for  which  trust  certificates 
had  been  issued  to  him.  Bishop  had 
previously  tendered  his  certificates 
back,  retained  possession  of  the  prop- 
erty, and  defended  the  suit  upon  the 
ground  that  the  corporation  was 
merely  an  instrument  of  an  unlawful 
trust  and  without  standing  in  court 
to  enforce  the  agreement.  The  Su- 
preme Court  of  Illinois  held  that  the 
trust  agreement  was  an  illegal  con- 
tract and  refused  to  grant  relief, 
sa3nng  (p.  316)  :  "The  law  will  not  aid 
the  appellee  to  recover  the  property, 
but  will  leave  both  it  and  the  appel- 
lant where  they  were  when  the  suit 
was  begun." 

In  American  Preservers  Trust  v. 
Taylor  Mfg.  Co.,  46  Fed.  152  (1891), 
this  trust  was  also  held  to  be  invalid 
upon  principles  of  corporation  law. 
Judge  Thayer  said :  "The  question 
now   before  the   court  is,   whether  a 
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Illinois  said:  "  The  agreement  recites  that  it  is  designed  by 
its  signers  to  form  a  trust  for  the  purpose  of  securing  cooperation 
in  the  business  of  manufacturing  preserves,  etc.,  and  of  selHng 
and  dealing  in  the  same  in  home  and  foreign  markets.  This 
cooperation,  to  be  secured  through  the  extraordinary  powers 
conferred  upon  the  nine  trustees  named  in  the  agreement, 
six  of  whom  are  designated  by  name  and  authorized  to  elect 
three  others,  could  not  result  otherwise  than  in  a  grinding 
monopoly,  controlling  all  trade  in  the  business  specified,  and 
raising  or  depressing  prices  therein  at  the  will  of  the  trustees. 
...  It  will  thus  be  seen  that  the  agreement  in  question  makes 
provision  for  welding  together  all  the  interests  engaged  in  the 
business  named  in  the  agreement,  into  one  giant  combination 
or  partnership  under  the  absolute  dominion  and  control  of  a 
board  of  nine  trustees.  Its  illegal  purpose  is  apparent  upon 
its  face,  and,  therefore,  under  the  decisions  above  referred  to, 
it  must  be  held  to  be  void,  as  being  injurious  to  the  public 
interest." 

§  346.  Basis  of  Rules  —  (E)  Case  of  the  Chicago  Gas  Trust.  — 
In  People  v.  Chicago  Gas  Trust  Co}  the  Supreme  Court  of 
Illinois  said: 

business  corporation,  organized  under  operate  any  gas  works,  but  sought  to 
the  laws  of  this  State,  has  the  right  exercise  the  power  claimed  under  the 
to  become  a  member  of  such  an  second  clause  and  acquired  a  major- 
association  with  such  extensive  power,  ity  of  the  capital  stock  of  four  inde- 
and  that  inquiry  must  be  answered  pendent  gas  companies  then  doing 
in  the  negative.'*  business    in    Chicago,    thereby    con- 

^  People  V.  Chicago  Gas  Trust  Co.,  trolling  them. 

130  111.  294(1889),  (22  N.E.  Rep.  798,  Quo  warranto   proceedings  against 

17  Am.  St.  Rep.  319,  8  L.  R.  A.  497).  the   Trust   Company  were  instituted 

The  Chicago  Gas  Trust  Company  was  by    the    attorney-general    of    Illinois 

organized  in  1887,  under  the  general  upon  the  ground  that  it  had  usurped 

incorporation  act  of  Illinois,  for  two  and  exercised  "powers,  liberties,  privi- 

purposes,  as  stated  in  its  articles  of  leges  and  franchises  not  conferred  by 

incorporation ;     Firsts    to    erect    and  law. "     The  defendant  pleaded  that  it 

operate  gas  works  for  the  manufacture  acted  within  the  powers  conferred  by 

and  sale  of  gas  in  the  City  of  Chicago,  its  charter. 

and  other  places  in  Illinois.  Second,  A  demurrer  to  the  plea  was  over- 
to  purchase,  hold  and  sell  the  capital  ruled  by  the  lower  court,  but  sus- 
stock,  or  purchase  or  lease  the  prop-  tained  by  the  Supreme  Court  of 
erty,  plants,  good-will,  rights  and  Illinois  upon  the  following  grounds : 
franchises  of  other  gas  companies  in  (1)  That  the  corporation  had  no  ex- 
Chicago  or  elsewhere  in  Illinois.  press  power  to  hold  the  stock  of  other 

The  corporation  did  not  erect  or  corporations.      (2)    That    it    did   not 
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"  Public  policy  is  that  principle  of  the  law  which  holds  that 
no  subject  or  citizen  can  lawfully  do  that  which  has  a  tendency 
to  be  injurious  to  the  public  or  against  the  public  good.  This 
principle  owes  its  existence  to  the  very  sources  from  which  the 
common  law  is  supplied.'  The  common  law  will  not  permit 
individuals  to  oblige  themselves  by  a  contract  either  to  do  or 
not  to  do  anything  when  the  thing  to  be  done  or  omitted  is 
in  any  degree  clearly  injurious  to  the  public.  .  '  Contracts 

creating  monopolies  are  null  and  void  as  being  contrary  to  public 
policy.'  ^  All  grants  creating  monopolies  are  made  void  by 
the  common  law.'  In  the  Case  of  the  Monopolies  *  it  was 
decided  as  long  ago  as  the  forty-fourth  year  of  the  reign  of 
Queen  Elizabeth,  that  a  '  grant  to  the  plaintiff  of  the  sole  mak- 
ing of  cards  within  the  realm  was  utterly  void,  and  that  for  two 
reasons:  1.  That  it  is  a  monopoly  and  against  the  common 
law.  2.  That  it  is  against  divers  acts  of  parliament.'  ...  Of 
what  avail  is  it  that  any  number  of  gas  companies  may  be  formed 
under  the  general  incorporation  law,  if  a  giant  trust  company 
can  be  chartered  with  the  power  of  buying  up  and  holding  the 
stock  and  property  of  such  companies,  and,  through  the  con- 
trol thereby  attained,  can  direct  all  their  operations  and  weld 
them  into  one  huge  combination?  The  several  privileges  or 
franchises  intended  to  be  exercised  by  a  number  of  companies 
are  thus  vested  exclusively  in  a  single  corporation.  To  create 
one  corporation  for  the  express  purpose  of  enabling  it  to  control 
all  the  corporations  engaged  in  a  certain  kind  of  business,  and 
particularly  a  business  of  a  public  character,  is  not  only  opposed 
to  the  public  policy  of  the  State,  but  is  in  contravention  of  the 
spirit,  if  not  the  letter,  of  the  constitution.  That  the  exercise 
of  the  power  attempted  to  be  conferred  upon  the  appellee 
company  must  result  in  the  creation  of  a  monopoly,  results 
from  the  very  nature  of  the  power  itself." 

acquire  such  power  by  claiming  it  in  monopolize      the      gaa      business      of 

its  articles  of  association;    (3)    That  Cliicago. " 

it    had    no    such    incidental    power ;  ^  Citing  Greenhood  on  Public  Pol- 

(4)    That  its  exercise  of  such  power  icy,  pp.  2,  3. 

was  unlawful ;    (5)  That  the  stock  of  ^  Citing   2   Addison    on   Contracts, 

the  four  companies  was   acquired  by  743. 

the  Trust  Company  with  the  design  "  Citing  7  Bacon's  Abridgment,  22. 

of  bringing  them  "under  its  control,  *  Citing    Case    of    the    AlonopoUes, 

and  by  crushing  out  competition  to  Part  11,  Coke,  86  b  (1602). 
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§347.  Basis  of  Rules  — (F)  Case  of  the  Diamond  Match 
Company.  — In  Richardson  v.  Buhl  {"  Diamond  Match  Com- 
pany Case'O,*  the  Supreme  Court  of  Michigan  (per  Judge  Sher- 
wood) said:  "  The  organization  is  a  manufacturing  company. 
The  business  in  which  it  is  engaged  is  making  friction  matches. 
Its  articles  provide  for  the  aggregation  of  an  enormous  amount 
of  capital^  sufficient  to  buy  up  and  absorb  all  of  that  kind  of 
business  done  in  the  United  States  and  Canada,  to  prevent 
any  other  person  or  corporation  from  engaging  in  or  carrying 
on  the  same,  thereby  preventing  all  competition  in  the  sale  of 


'  Richardson  v.  Buhl,  77  Mich.  657 
(1889),  (43  N.  W.  Rep,  1102,  6  L. 
R.  A.  457). 

The  following  facts  were  stated  in 
the  opinions:  "  It ''appeared  from  the 
testimony  that  the  Diamond  Match 
Company  was  organized  for  the  pur- 
pose of  controlling  the  manufacture 
and  trade  in  matches  in  the  United 
States  and  Canada.  The  object  was 
to  get  all  the  manufacturers  of 
matches  in  the  United  States  to  enter 
into  a  combination  and  agreement, 
by  which  the  manufacture  and  out- 
put of  all  the  match  factories  should 
be  controlled  by  the  Diamond  Match 
Company.  Those  manufacturers  who 
would  not  enter  into  the  scheme  were 
to  be  brought  out,  those  who  proposed 
to  enter  into  the  business  were  to  be 
bought  off,  and  a  strict  watch  was  to 
be  exercised  to  discover  any  person 
who  proposed  to  engage  in  such  busi- 
ness, that  he  might  be  prevented,  if 
possible.  All  who  entered  into  the 
combination,  and  all  who  were  bought 
off,  were  required  to  enter  into  bonds 
to  the  Diamond  Match  Company  that 
they  would  not,  directly  or  indirectly, 
engage  in  the  manufacture  or  sale 
of  friction  matches,  nor  aid  nor 
assist,  nor  encourage  any  one  else  in 
said  business,  where,  by  doing  so,  it 
might  conflict  with  the  business 
interests,  or  diminish  the  sales,  or 
lessen  the  profits,  of  the  Diamond 
Match  Company.     These  restrictions 


varied  in  individual  cases,  as  to  the 
time  it  was  to  continue,  from  ten  to 
twenty  years.  Thirty-one  manu- 
facturers, being,  substantially,  all 
the  factories  where  matches  were 
made  in  the  United  States,  either 
went  into  the  combination  or  were 
purchased  by  the  Diamond  Match 
Company,  and  out  of  this  number 
all  were  closed  except  thirteen." 

An  action  invoUdng  the  construc- 
tion of  a  contract  entered  into  in  con- 
nection with  the  formation  of  the 
combination  came  before  the  Supreme 
Court  of  Michigan.  No  questions  as 
to  the  validity  of  the  contract  or  com- 
bination upon  grounds  of  public 
policy,  or  otherwise,  were  raised  by 
the  parties ;  but  the  Court,  of  its 
own  volition,  held  both  the  com- 
bination and  the  contract  unlawful 
and  refused  to  grant  relief,  saying  : 
"A  court  of  equity  will  leave  the 
parties  .  .  where  it  finds  them, 
outside  the  rules  of  courts  of  justice, 
'in  pari  delicto,'  and  they  must  settle 
their  own  grievances  and  unlawful 
transactions." 

Compare,  however.  Diamond  Match 
Co.  V.  Roeber,  106  N.  Y.  473  (1887), 
(13  N.  E.  Rep.  419,  60  Am.  Rep.  464), 
where  the  New  York  Court  of  Appeals 
enforced  one  of  the  bonds  above 
referred  to  without  raising  any  ques- 
tion as  to  the  validity  of  the  com- 
bination. 
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the  article  manufactured.  This  is  the  mode  of  conducting  the 
business  and  the  manner  of  carrying  it  on.  The  sole  object 
of  the  corporation  is  to  make  money,  by  having  it  in  its  power 
to  raise  the  price  of  the  article,  or  diminish  the  quantity  to  be 
made  and  used,  at  its  pleasure.  Thus,  both  the  supply  of  the 
article  and  the  price  thereof  are  made  to  depend  upon  the 
action  of  a  half-dozen  individuals,  more  or  less,  to  satisfy  their 
cupidity  and  avarice,  who  may  happen  to  have  the  controlling 
interest  in  this  corporation,  an  artificial  person,  governed  by 
a  single  motive  or  purpose,  which  is  to  accumulate  money  re- 
gardless of  the  wants  or  necessities  of  o\'er  sixty  million  of 
people.  The  article  thus  completely  under  their  control,  for 
the  last  fifty  years  has  come  to  be  regarded  as  one  of  necessity, 
not  only  in  every  household  in  the  land,  but  one  of  daily  use  by 
almost  every  individual  in  the  country.  It  is  difficult  to  con- 
ceive of  a  monopoly  which  can  affect  a  greater  number  of  people, 
or  one  more  extensive  in  its  effect  on  the  country,  than  that  of 
the  Diamond  Match  Company.  It  was  to  aid  that  company 
in  its  purposes,  in  carrying  out  its  object,  that  the  contract 
in  this  case  was  made  between  these  parties,  and  which  we 
are  now  asked  to  aid  in  enforcing.  Monopoly  in  trade  or  in 
any  kind  of  business  in  this  country  is  odious  to  our  form  of 
government.  It  is  sometimes  permitted  to  aid  the  government 
in  carrying  on  a  great  public  enterprise,  or  public  work  under 
government  control,  in  the  interest  of  the  public.  Its  tendency 
is,  however,  destructive  of  free  institutions,  and  repugnant 
to  the  instincts  of  a  free  people,  and  contrary  to  the  whole  scope 
and  spirit  of  the  federal  Constitution,  and  is  not  allowed  to 
exist  under  express  provision  in  several  of  our  State  constitu- 
tions. Indeed,  it  is  doubtful  if  free  government  can  long  exist 
in  a  country  where  such  enormous  amounts  of  money  are  allowed 
to  be  accumulated  in  the  vaults  of  corporations,  to  be  used  at 
discretion  in  controlling  the  property  and  business  of  the  country 
against  the  interest  of  the  public  and  that  of  the  people,  for 
the  personal  gain  and  aggrandizement  of  a  few  individuals. 
It  is  always  destructive  of  individual  rights,  and  of  that  free 
competition  which  is  the  life  of  business,  and  it  revives  and  per- 
petuates one  of  the  great  evils  which  it  was  the  object  of  the 
framers  of  our  form  of  government  to  eradicate  and  prevent. 
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It  is  alike  destructive  to  both  individual  enterprise  and  individual 
prosperity,  whether  conferred  upon  corporations  or  individuals, 
and  therefore  public  policy  is,  and  ought  to  be,  as  well  as  public 
sentiment,  against  it.  All  combinations  among  persons  or 
corporations  for  the  purpose  of  raising  or  controlling  the  prices 
of  merchandise,  or  any  of  the  necessaries  of  life,  are  monopolies, 
and  intolerable;  and  ought  to  receive  the  condemnation  of  all 
courts." 

Judge  Champlin  said  in  concurring:  "Such  a  vast  combina- 
tion as  has  been  entered  into  under  the  above  name  is  a  menace 
to  the  public.  Its  object  and  direct  tendency  is  to  prevent 
free  and  fair  competition,  and  control  prices  throughout  the 
national  domain.  It  is  no  answer  to  say  that  this  monopoly 
has,  in  fact,  reduced  the  price  of  friction  matches.  That  policy 
may  have  been  necessary  to  crush  competition.  The  fact  exists 
that  it  rests  in  the  discretion  of  this  company  at  any  time  to 
raise  the  price  to  an  exorbitant  degree.  Such  combinations 
have  frequently  been  condemned  by  the  courts  as  unlawful 
and  against  pubhc  policy." 

§  348.    Basis  of  Rules  —  (G)  Case  of  the  Glucose  Combination. 

—  In  the   case  of    Harding  v.    American    Glucose   Company,'- 

'  Harding  v.  American  Glucose  Co.,  company    wherein    it    agreed    to    sell 

182111.  615  (1899),  (55  N.E.  Rep.  577,  all    its    real    and    personal    property, 

74  Am.  St.  Rep.  189,  64  L.  R.  A.  738).  good-will,  trademarks,  etc.,  to  a  trust 

The  following  is  a  brief  summary  of  company  or  its  transferee,  if  requested 

the    facts    in    this    important    case :  within     a     reasonable     time.     These 

Prior  to   1897,  seven  competing  cor-  contracts     provided     that     payment 

porations  alone  were  engaged  in  the  for  the  properties  transferred  should 

manufacture  of  glucose  —  a  corn  prod-  be  in  stock  of  the  new  company,  or, 

uct  —  in  the  corn  belt  of  the  United  sometimes,  partly  in  cash  and  partly 

States,  which  is  the  only  territory  in  in  stock.     The  options  were  exercised, 

which  it   can   be   successfully   manu-  and   the    plants   and    other   property 

factured.     In    that    year,    a    scheme  of    the    companies    were    transferred 

was  entered  into  for  the  purpose  of  or  about  to  be  transferred  to  the  new 

combining    the    properties    of    these  corporation. 

corporations  in  a  single  corporation.  Thereupon  a  stockholder  of  one  of 

and  all  of  said  companies,  except  one  said  companies  —  the  American  Glu- 

—  the  smallest  —  became  parties  to  cose  Company,  a  New  Jersey  corpora- 
such  arrangement.  Accordingly,  the  tion  —  who  objected  to  the  transfer. 
Glucose  Sugar  Refining  Company  filed  a  bill  for  an  injunction  to  restrain 
was  organized  under  the  laws  of  New  the  transfer  of  the  property  of  his 
Jersey  for  the  purpose  of  acquiring  corporation  to  the  combination  upon 
the  plants  of  the  several  companies.  the  ground  that  the  whole  arrange- 
Option  contracts  were  signed  by  each  ment  was  for  the  purpose  of  control- 
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the  Supreme  Court  of  Illinois  reaffirmed  its  earlier  deci- 
sions that  trusts  and  combinations,  for  the  prevention  of  com- 
petition, are  against  public  policy:  "  Any  combination  of 
competing  corporations  for  the  purpose  of  controlhng  prices, 
or  Hmiting  production,  or  suppressing  competition,  is  contrary 
to  public  poHcy,  and  is  void.  .  .  In  the  present  case  each 
of  six  corporations,  engaged  in  the  manufacture  of  glucose, 
made  a  contract  to  sell  its  plant  to  a  new  corporation  to  be 
organized,  and  agreed  not  to  engage  in  such  manufacture  for 
a  term  of  years,  and  then  conveyed  all  its  property  to  the  new 
corporation  organized  to  conduct  the  same  kind  of  business; 
and  it  did  all  this  with  the  knowledge  and  understanding  that 
each  of  five  other  competing  corporations  was  making  the  same 
kind  of  contract,  and  executing  the  same  kind  of  conveyance 
in  respect  to  their  own  respective  properties,  all  to  be  consum- 
mated and  delivered  at  the  same  time,  and  under  the  direction 
and  management  of  agents  or  promoters  employed  by  all  the 
corporations.  If  the  transactions  referred  to  in  the  bill  in  this 
case  did  not  amount  to  an  absolute  agreement  made  in  advance 
between  the  six  corporations,  they  at  least  constituted  a  scheme 
understood  by  all  the  corporations,  and  participated  in  by 
them  all.  The  carrying  out  of  the  scheme,  thus  understood  and 
participated  in,  would  necessarily  result  in  the  suppression  of 
competition  in  the  manufacture  of  glucose,  and  in  the  creation 
of  a  monopoly  in  that  business.  .  .  The  material  considera- 
tion in  the  case  of  such  combinations  is,  as  a  general  thing,  not 
that  prices  are  raised,  but  that  it  rests  in  the  power  and  dis- 
cretion of  the  trust  or  corporation,  taking  all  the  plants  of  the 
several  corporations,  to  raise  prices  at  any  time,  if  it  sees  fit  to 
do  so.  It  does  not  relieve  the  trust  of  its  objectionable  features 
that  it  may  reduce  the  price  of  the  articles  which  it  manufac- 
tures, because  such  reduction  may  be  brought  about  for  the  ex- 
press purpose  of  crushing  out  some  competitor  or  competitors." 

ling  prices,   suppressing  competition,  The  case  is  also  of  importance  in 

and  creating  a  monopoly.  determining  the  rights  and  statvjs  of 

The  Supreme  Court  of  Illinois,  for  corporations  and  their  stockholders  — 

the   reasons  stated   in  the   text,   and  parties   to    unlawful   combinations  — 

others,    sustained    the    claim    of    the  in    foreign   States,   with   reference   to 

complainant,   and   granted   the    rehef  property  there   situated, 
prayed  for. 
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§  348a.  Basis  of  Rules  —  (h)  Case  of  the  Pocahontas  Coke 
Company.  — ■  In  the  very  recent  case  of  Pocahontas  Coke  Co. 
V.  Powhatan  Coal  and  Coke  Co}  the  Supreme  Court  of 
West  Virginia  said:  "We  now  come  to  a  consideration  of 
the  contract  upon  the  principles  of  the  common  law.  For  the 
purpose  of  determining  whether  or  not  the  contract  is  illegal 
under  the  rules  of  the  common  law,  we  consider,  not  only  the 


*  Pocahontas  Coke  Co.  v.  Powhatan 
Coal  and  Coke  Co.  60  W.  Va.  508 
(1906),  (56  S.  E.  Rep.  264  116  Am. 
St.  Rep.  901,  10  L.  R.  A.  (n.  s.)  268). 
In  this  case  several  producers  and 
manufacturers  of  coke,  among  whom 
was  the  appellant  in  ssdd  action  — 
the  Powhatan  Company  —  entered 
into  a  contract  agreeing  to  form  a 
corporation  for  the  stated  purpose 
of  regulating,improving  and  standard- 
izing the  quality  of  coke  manufactured 
by  them  and  providing  that  upon  the 
formation  of  such  corporation,  each 
producer  or  m.anufacturer  should 
enter  into  a  three  years'  contract  for 
the  sale  by  such  corporation  of  all 
coke  produced  by  it  upon  a  stipulated 
commission,  and  that  pro\'ision  should 
be  made  for  a  penalty  or  liquidated 
damages  in  case  such  producer  should 
sell  its  coke  through  any  other  agency, 
or  to  any  person  other  than  such 
corporation.  When  the  corporation 
—  the  Pocahontas  "Company  —  was 
organized  (it  being  the  appellee  in 
said  action)  the  parties  to  the  above 
contract  entered  into  a  "uniform 
contract"  whereby  the  appellee  was 
appointed  their  sole  sales  agent.  The 
following  year  the  appellee  received 
notice  from  the  appellant  whereby 
the  latter  undertook  to  terminate  its 
contract  with  it,  and  gave  notice  that 
it  would  no  longer  deliver  coke  to  the 
appellee.  The  appellee  then  brought 
a  suit  in  which  an  injunction  was 
awarded  restraining  the  appellant 
from  selling,  through  any  agent  or 
agencies  other  than  appellee,  or  in 
any  other  way,  any  of  the  coke  cov- 


ered by  the  terms  of  such  contract 
and  from  refusing  to  carry  out  the 
contract  by  withdrawing  its  coke  from 
the  appellee  as  its  sole  agent,  until 
the  further  order  of  the  court.  The 
appellant  then  moved  to  dissolve  the 
injunction,  which  motion  was  denied 
by  a  judge  in  vacation,  from  which 
the  appellant  appealed. 

The  appellant  sought  to  have  said 
contract  set  aside  on  the  ground  that 
it  was  in  restraint  of  trade  and  tended 
to  monopoly  and  was  against  public 
policy.  Under  this  ground  it  con- 
tended (1)  that  the  contract  was 
illegal  under  the  federal  anti-trust 
law  ;  (2)  that  the  contract  was  illegal 
under  the  rules  of  the  common  law. 

It  was  held  that,  upon  the  facts 
before  the  court,  it  did  not  appear 
that  the  contract  contemplated  inter- 
state or  international  commerce  in 
the  coke  which  constituted  the  sub- 
ject-matter of  the  contract  —  that 
the  contract  was  capable  of  being 
fully  performed  within  a  State  and, 
therefore,  was  not  illegal  under  the 
federal  act. 

But  it  was  further  held  that  the 
combination  established  by  the  con- 
tract was  in  unreasonable  restraint 
of  trade  and  against  public  policy; 
that  when  all  the  powers  conferred 
by  the  contract  were  exercised,  the 
direct  and  necessary  or  natural  effect 
was  to  restrain  competition  and  con- 
trol prices,  and  that  such  effect  was 
not  merely  incidental,  commensurate, 
or  necessary  to  the  protection  of  the 
parties  in  the  enjoyment  of  the  legiti- 
mate  fruits   of  a  lawful  undertaking. 
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contract,  but  its  subject-matter,  the  situation  of  the  parties, 
and  all  the  circumstances  surrounding  the  transaction,  so  far 
as  they  are  disclosed  by  the  allegations  of  the  bill. 

"  Coke,  the  subject-matter  of  the  contract,  is  a  legitimate 
article  of  trade  and  commerce,  a  commodity  of  extensive  use. 
Under  the  recent  decisions,  it  is  immaterial  whether  it  is  an 
article  of  prime  necessity  or  not.  If  a  contract  concerning  an 
article  of  prime  necessity  would  be  illegal  as  in  unreasonable 
restraint  of  trade,  it  is  likewise  illegal  if  its  subject-matter  be 
any  other  article  of  legitimate  trade  or  commerce.  If  the 
question  were  material,  we  would  have  little  difficulty  in  arriv- 
ing at  the  conclusion  that  coke,  like  coal,  is  properly  classified 
under  the  head  of  necessaries. 

"  Twenty  separate  and  independent  coke  manufacturing 
and  producing  corporations,  operating  in  the  same  coal  field, 
entered  into  contract  A,  and  afterwards  each  entered  into 
contract  B.  Do  these  contracts,  under  the  circumstances 
appearing,  effectuate  and  consummate  an  arrangement,  com- 
bination, or  trust  in  unreasonable  restraint  of  trade,  tending  to 
monopoly,  and  against  public  policy,  under  the  common  law? 
If  so,  every  contract  whereby  such  combination  or  trust  was 
effectuated  and  established  is  void  and  unenforceable  between 
the  parties,  and  the  courts  will  refuse  to  assist  them  in  enforcing 
its  performance.  We  approach  the  determination  of  this  ques- 
tion, realizing  the  great  change  that  has  taken  place  in  indus- 
trial conditions  and  in  business  methods  from  those  prevailing 
in  the  early  history  of  the  common  law,  and  that  courts  are 
constantly  called  upon  to  apply  the  principles  of  that  law 
to  such  new  conditions,  in  view  of  many  decisions,  diverse  and 
ofttimes  conflicting,  and  amid  an  evolution  of  the  application 
of  old  principles,  rather  than  the  announcement  of  new  prin- 
ciples, and  to  reach  conclusions  guided  by  what  they  deem 
the  best  considered  cases  and  authorities  on  the  subject. 

"  Monopoly,  in  its  original  sense,  was  an  exclusive  right 
granted  by  the  State  to  one  or  a  few  of  something  which  was 
before  of  common  right.  As  now  used  and  understood,  mo- 
nopoly embraces  any  combination  the  tendency  of  which  is  to 
prevent  competition  in  its  broad  and  general  sense,  and  to 
control  prices  to  the  detriment  of  the  pubhc.  A  trust  has  been 
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defined  as  a  contract,  combination,  confederation,  or  under- 
standing, express  or  implied,  between  two  or  more  persons,  to 
control  the  price  of  a  commodity  or  services  for  the  benefit  of 
the  parties  thereto,  and  to  the  injury  of  the  public,  and  which 
tends  to  create  a  monopoly. 

"  It  may  be  said  in  this  connection  that  the  determination 
of  the  question  whether  or  not  a  contract  is  in  restraint  of 
trade  is  to  be  arrived  at  in  exactly  the  same  way  and  under 
exactly  the  same  rules,  whether  the  case  falls  under  the  pro- 
visions of  the  act  of  Congress  or  under  the  rules  of  the  common 
law.  The  difference  between  the  act  and  the  common  law 
does  not  lie  in  the  manner  of  ascertaining  whether  or  not  re- 
straint exists,  but  in  the  degree  of  restraint  required  to  render 
the  contract  illegal.  Under  the  act  of  Congress  any  restraint 
is  illegal,  while  under  the  common  law  only  unreasonable  re- 
straint is  illegal. 

"  It  is  deducible  from  the  authorities  that,  if  the  direct  and 
necessary  or  natural  effect  of  a  contract  or  combination  among 
producers  and  sellers  of  a  commodity  is  to  restrain  competition 
and  control  prices,  to  the  injury  of  the  public,  when  all  the 
powers  of  the  contract  or  combination  shall  have  been  exercised, 
the  contract  or  combination  is  in  unreasonable  restraint  of 
trade  and  against  public  policy.    .    .    . 

"  It  is  no  defence  to  the  illegality  of  a  contract  or  combination 
which  is  in  unreasonable  restraint  of  trade  to  show  that  in  the 
particular  case  a  complete  monopoly  has  not  been  formed,  or 
that  no  control  of  prices  has  been  exercised,  or  that  prices  have 
been  lowered  and  not  raised.  If  a  contract  or  combination  in 
unreasonable  restraint  of  trade  could  not  be  attacked  until  a 
complete  monopoly  had  been  formed,  then  the  law  against 
monopolies  would  be  unavailing.  In  this  country  it  would 
be  almost  impossible  to  combine  all  the  interests  in  any  line  of 
industry  into  a  single  and  complete  monopoly.  If  only  com- 
plete monopolies  could  be  reached  under  the  law,  a  combination 
could  then  be  formed  tending  to  monopoly  and  embracing  sub- 
stantially all  the  evil  results  of  a  complete  monopoly,  intention- 
ally leaving  out  of  the  combination  some  one  or  more  of  those 
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engaged  in  the  industry,  for  the  very  purpose  of  rendering  the 
combination  legal. 

"A  contract  which  is  charged  to  be  in  restraint  of  trade  is 
not  to  be  tested  by  what  has  been  done  under  it,  but  by  what 
may  be  done  under  it;  not  by  its  performance,  but  by  its  powers 
of  performance  when  fully  exercised.  Many  of  the  later  au- 
thorities draw  a  distinction  between  contracts  which  were  in 
'  restraint  of  trade,'  as  that  phrase  was  understood  in  the  early 
history  of  the  common  law,  and  contracts  which  are  in  '  re- 
straint of  competition,'  and  which  are  also  in  restraint  of  trade, 
as  understood  in  modern  times.  Both  classes  of  contracts, 
when  unreasonable  and  to  the  injury  of  the  public,  are  alike 
illegal  and  against  pubhc  policy.  The  illegaUty  of  a  contract  or 
combination  for  the  restraint  of  competition  does  not  lie  in  the 
agreement  not  to  compete,  but  in  its  reflex  injury  to  the  public. 
One  way  to  control  prices  is  to  destroy  or  restrain  competition. 
It  has  been  said  that  many  of  the  cases  decided  in  America, 
holding  contracts  valid  as  not  being  in  unreasonable  restraint 
of  trade,  would  have  been  held  otherwise  if  the  modern  doctrine 
as  to  restraint  of  competition  had  been  properly  applied. 

"  In  passing  upon  a  contract  claimed  to  be  in  restraint  of 
trade,  whether  the  parties  agree  to  refrain  from  trade  or  from 
competition,  the  courts  have  endeavored  to  concede  the  greatest 
liberty  of  contract  consistent  with  the  public  good.  Yet  the 
constitutional  liberty  of  contract  has  never  been  held  to  give 
parties  the  right  to  contract  contrary  to  public  policy  and  to 
have  that  contract  respected  by  the  courts. 

"  Conceding,  for  the  sake  of  argument,  that  the  purpose  stated 
is  lawful,  we  are  not  limited,  in  ascertaining  the  real  purpose 
of  the  contract,  to  a  consideration  of  the  purpose  stated.  If 
all  that  was  necessary,  in  order  to  render  legal  a  contract  other- 
wise illegal  because  in  unreasonable  restraint  of  trade,  were 
to  state  in  the  contract  a  legal  main  purpose,  such  statement 
would  furnish  an  easy  evasion  of  the  law. 

"  We  are  clearly  of  the  opinion  that  it  was  not  necessary, 
in  order  to  arrange  for  the  improvement  of  conditions  in  the 
manufacture,  inspection,  and  shipment  of  coke,  and  in  order 
630 


CHAP.    XXXIV]  FORMULATION    OF   RULES  §  349 

to  regulate  and  improve  the  quality  of  coke,  manufactured  by 
said  corporation  or  in  said  field,  for  the  said  corporations  to  form 
a  trust  or  combination,  the  direct  effect  of  which  is  to  destroy 
all  competition  among  them,  to  pool  their  combined  production 
and  cause  them  to  enter  the  market  for  the  sale  of  the  produc- 
tion of  all  as  a  single  concern,  and  which  tends  to  restrain  com- 
petition between  them  and  others  engaged  in  the  same  business." 
§  349.  Basis  of  Rules  —  (I)  Miscellaneous  Cases.  — ■ 
/.  American  Biscuit  Combination.  In  American  Biscuit, 
etc.  Co.  V.  Klotz  ^  the  Court  said:  "  We  are  not  satisfied  that 
the  complainant's  business  is  legitimate.  While  the  nominal 
purpose  of  the  complainant  corporation,  as  stated  in  its  charter, 
is  the  manufacture  and  sale  of  biscuit  and  confectionery,  its 
real  scope  and  purpose  seem  to  be  to  combine  and  pool  the 
large  competing  bakeries  throughout  the  country  into  practi- 
cally what  is  known  and  called  a  '  trust,'  the  effect  of  which 
is  to  partially,  if  not  wholly,  prevent  competition,  and  enhance 
prices  of  necessary  articles  of  food,  and  secure,  if  not  a  mo- 
nopoly, a  large  control  of  the  supply  and  prices  in  leading 
articles  of  breadstuffs." 

II.    National  Lead  Trust.     In    National  Lead  Co.  v.    Grote 
Paint  Store  Co.^  the  Court  of  Appeals  in  Missouri  said:   "  That 

1  American     Biscuit,     etc.     Co.     i/.  on  the  basis  of  the  stock  assigned  to 

Klotz,     44     Fed.     723     (1891).     Tlie  each  bakery "  (p.  724). 

American  Biscuit  and  Manufacturing  Klotz  &  Co.  sold  their  biscuit  and 

Company  was  fornaed  for  the  nominal  confectionery    business    to    the    com- 

purpose  of  manufacturing  and  selling  bination  for  stock  at  an  agreed  val- 

"biscuit     and     confectionery.     In     its  uation.     One    Klotz,    of   the    firm    of 

actual     operation    it    had    acquired,  Klotz    &    Co.,    continued   to    manage 

at  the  time  of  this  decision,   control  the  business  as  agent  for  the  company 

of  thirty-five  of  the  leading  bakeries  for   some   time,   when  he   repudiated 

in  twelve  different  States  of  the  AVest  the  transfer  and  resumed  possession 

and   South.     The  stock  of  the  com-  of  the  property  in  behalf  of  Klotz  & 

pany  was  parcelled  out  in  payment  Co.     The  American  Biscuit  and  Manu- 

for  the  plants  acquired  "on  an  agreed  facturing     Company     then     brought 

value    of   the    property    and    a   large  suit    for    an    injunction,    accounting 

estimate  of  good-will.     Each  bakery  and    receiver.     The    Court    declined 

when  secured  to  be  carried  on  by  its  to  appoint  a  receiver  in  interlocutory 

former    managers,    subject,    however,  proceedings  for  the  reasons  stated  in 

as  to  control  of  funds,  territory,  prices,  the  text. 

and      competition      to      the      central  ^  National  Lead  Co.  v.  Grote  Paint 

management;    all  profits  pooled,  and  Store  Co.,  80  Mo.  App.  266  (1899). 

of  course,  division  thereof  to  be  made  The  question  involved  in  this  case 
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the  predecessor  of  the  plaintiff,  the  '  National  Lead  Trust/ 
was  an  unlawful  combination,  both  in  purpose  and  fact,  is 
sufficiently  estabhshed  by  the  nature  of  the  agreement  under 
which- it  was  created  and  the  methods  and  practices  resorted 
to  in  furtherance  of  that  agreement.  The  agreement  can  only 
be  construed  as  a  contract  to  suppress  competition,  fix  the  price 
of  commodities  and  limit  their  production,  and  to  restrain  trade. 
Unless  some  one  or  all  of  these  purposes  had  been  entertained 
by  the  signers  of  the  trust  agreement,  it  would  not  have  con- 
tained provisions  looking  to  the  acquisition  by  the  trustees  of 
the  entire  lead  business  of  the  country,  nor  would  it  have  united, 
in  the  accomplishment  of  that  end,  a  majority  of  the  stockholders 
of  the  largest  corporations  dealing  in  that  product.  .  .  . 
While  the  conclusion  of  the  illegal  purpose  of  the  trust  agree- 
ment is  irresistible  upon  a  consideration  of  its  several  provisions 
and  the  manner  in  which  they  were  carried  out,  it  will  appear 
from  an  examination  of  the  cases  that  this  result  has  been 
declared  by  every  court  called  upon  to  review  that  agreement, 
or  others  substantially  like  it." 

///.  Cases  of  Associations.  Of  an  association  of  manu- 
facturers for  the  purpose  of  regulating  the  price  of  wire  cloth, 
a  New  York  court  ^  said:  "  The  people  have  a  right  to  the 
necessaries  and  conveniences  of  life  at  a  price  determined  by 
the  relation  of  supply  and  demand,  and  the  law  forbids  any 
agreement  or  combination  whereby  that  price  is  removed 
beyond  the  salutary  influence  of  legitimate  competition." 

Of  an  association  for  the  purpose  of  controlling  the  manu- 
facture and  sale  of  salt,  the  Supreme  Court  of  Ohio  ^  said: 
"  Public  policy,  unquestionably,  favors  competition  in  trade, 
to  the  end  that  its  commodities  may  be  afforded  to  the  con- 
sumer as  cheaply  as  possible,  and  is  opposed  to  monopolies, 
which  tend  to  advance  market  prices  to  the  injury  of  the  general 
public." 

was    whether    the    plaintiff    corpora-  ^  De  Witt  Wire  Cloth  Co.  v.  New 

tion,   successor  to   the   "Trust,"  was  Jersey    Wire    Cloth     Co.,      16     Daly 

a  party  to  an  illegal  combination  in  (N.  Y.),   529  (1891),    (14   NY.    Supp. 

violation    of    the    Missouri    anti-trust  278). 

act.     See  post,  ch.  XLII.  .  '^Construe-  ^  Central  Ohio  Salt  Co.  v.  Guthrie, 

tion   and   Application   of  State   Anti-  35  Ohio  St.  G72  (ISSil). 

trust  Statutes." 
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And  in  the  leading  case  of  Morris  Run  Coal  Co.  v.  Bar- 
clay Coal  Co.,'^  already  referred  to  at  length,  the  Court  said 
of  an  association  of  five  coal  companies:  "  This  combination 
has  a  power  in  its  confederated  form  which  no  individuail 
action  can  confer.  The  public  interest  must  succumb  to  it, 
for  it  has  left  no  competition  free  to  correct  its  baleful  in- 
fluence." 


CHAPTER    XXXV 

RULES   OP    PUBLIC    POLICY 


§  350.    In  General. 

§  351.  Distinction  between  Rules  of  Public  Policy  applicable  to  Private 
and  Quasi-public  Corporations. 

§  352.    Rules. 

§  353.    Rules  Conservative  Standards. 

§  354.  Analysis  of  Rule  governing  Private  Corporations  —  (A)  Form  of  Com- 
bination Immaterial. 

§  355.    Analysis  of  Rule  —  (B)  Objects  and  Tendencies  of  Combinations. 

§  356.    Analysis  of  Rule  —  (C)  Control  of  the  Market. 

§  357.    Analysis  of  Rule  —  (D)  Extent  of  Territory. 

§  358.    Analjrsis  of  Rule  —  (E)  Useful  Commodities. 

§  359,    Analysis  of  Rule  applicable  to  Quasi-public  Corporations. 

§  350.  In  General.  —  In  formulating  the  rules  of  public 
policy  stated  in  this  chapter  from  the  decisions  of  the  courts 
which  form  their  bases,  the  cases  have  been  examined  with  a 
view  of  ascertaining  and  harmonizing,  so  far  as  possible,  their 
underlying  principles.  No  attempt  has  been  made  to  follow 
the  language,  or  to  use  the  particular  expressions  employed 
in  the  opinions.  Thus,  the  phrase  "  control  of  the  market," 
in  the  rule  governing  private  corporations,  appears  in  few  cases, 
but  it  is  made  use  of  because  it  appears  to  embody,  in  a  con- 
cise expression,  the  conception  of  the  courts  in  the  phrases 
"  destruction  of  competition,"  "  establishment  of  a  virtual 
monopoly,"  "  control  of  supply  and  prices,"  "  control  of  all 
trade  in  the  business  "  and  others  of  a  similar  nature.     So  the 

'  Morris  Run  Coal  Co.  v.  Barclay  (8  Am.  Rep.  159).  See  ante,  §  328, 
Coal  Co.,  68  Pa.  St.  173,  186  ( 1871),       note. 
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phrase  "  useful  commodity,"  in  the  rule,  has  seldom  been  em- 
ployed by  the  courts,  but  it  includes  "  the  necessaries  of  life  " 
mentioned  in  many  cases,  and  places  only  a  slight  —  though 
necessary  — hmitation  upon  the  "  commodities  of  commerce  " 
referred  to  in  others. 

§  351.  Distinction  between  Rules  of  Public  Policy  applicable 
to  Private  and  Quasi-public  Corporations.  —  A  rule  of  public 
policy  governing  industrial  combinations  applies  alike  to  private 
corporations  and  individuals.  The  right  of  trading  and  pro- 
ducing companies  to  combine  is  not  affected  by  their  corporate 
character,  except  so  far  as  principles  of  corporation  law  are 
involved.  In  framing  a  rule  for  determining  the  validity  of 
such  combinations,  regard  must  be  had,  on  the  one  hand,  to 
the  right  to  contract,  and,  on  the  other,  to  the  effect  of  the 
exercise  of  the  right  upon  the  public  welfare. 

Quasi-public  corporations,  in  consideration  of  the  grant  of 
special  privileges  and  franchises,  assume  the  performance  of 
public  duties.  In  formulating  a  rule  of  public  policy  respecting 
such  corporations,  it  is  of  primary  importance  to  regard  the 
corporation  as  a  party  to  a  contract  with  the  State,  and  to  con- 
sider the  effect  of  a  combination  upon  its  ability  to  perform,  in 
a  manner  most  beneficial  to  the  public,  the  obligations  it  has 
assumed. 

The  State  has  an  indirect  interest  in  combinations  of  private 
corporations  to  see  that  nothing  is  done  prejudicial  to  the  public 
welfare.  It  has  a  direct  contractual  interest  to  see  that  the 
grantee  of  public  franchises  properly  fulfils  its  co^'enants. 

§  352.  Rules.  —  (1)  Any  combination  of  corporations  or 
individuals  the  object  of  which  is,  or  the  necessary  or  natural 
consequence  of  the  operation  of  which  will  he,  the  control  of 
the  market  for  a  useful  commodity,  is  against  public  policy  and 
unlawful. 

(2)  Any  combination  of  quasi-public  corporations  the  object 
of  which  is,  or  the  necessary  or  natural  consequence  of  the  opera- 
tion of  which  will  be,  the  increase  of  charges  beyond  reasonable 
rates,  or  the  curtailment  of  facilities  afforded  the  public,  is 
against  public  policy  and   unlawful. 

§  353.  Rules  Conservative  Standards.  —  The  rules  state 
conservative  standards.  That  relating  to  private  corporations 
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furnishes  rather  a  test  of  illegahty  than  of  legality.  There 
are,  undoubtedly,  combinations  contrary  to  public  policy, 
which  do  not  contravene  its  provisions,  but,  on  the  other  hand, 
it  is  believed  that  every  combination  which  does  come  within 
its  provisions  is  against  pubhc  pohcy  and  invahd.  Combinations 
for  the  restriction  of  competition,  not  amounting  to  a  control 
of  the  market,  have,  in  many  cases,  been  declared  invalid.  But 
conflicting  decisions  are  equally  numerous,  and  the  line  between 
lawful  and  unlawful  restriction  is  not  readily  drawn.  Unlawful 
combinations  may  be  in  such  form  that  it  is  impossible  to  say 
that  their  object  is  to  control  the  market  for  a  commodity,  but 
these  are  exceptions  and  will  often  be  found  to  be  within  the 
rule  applicable  to  quasi--p\ihlic  corporations. 

The  latter  rule  was  more  readily  formulated  and  is  more 
easily  applied.  The  nature  of  the  quasi-puhlic  corporation 
enters  into  the  rule.  Any  combination  which  interferes  with 
the  performance,  in  the  most  advantageous  manner,  of  its 
obligations  to  the  State  is  against  public  policy. 

§  354.  Analysis  of  Rule  governing  Private  Corporations 
—  (A)  Form  of  Combination  Immaterial.  —  The  test  of  the 
legality  of  a  combination  lies  in  its  object  and  not  in  its  form. 
The  view  that  a  combination  by  means  of  a  purchasing  cor- 
poration is  less  vulnerable  than  other  forms  of  combination  is 
well  founded  only  with  reference  to  questions  of  corporation 
law. 

An  association  of  corporations  may  be  ultra  vires  of  its 
members;  a  trust  contravenes  elementary  legal  principles; 
a  corporate  combination,  per  contra,  may  be  formed  through 
the  exercise  of  the  ordinary  corporate  powers  of  purchase 
and  sale.  But  the  same  principles  of  public  policy  are  ap- 
plicable. That  which  public  policy  forbids  in  the  case  of 
an  association  or  trust  cannot  lawfully  be  done  by  a  corporate 
combination,  and  vice  versa} 

>  Harding  v.  American  Glucose  Co.,  of  trustees,  and  to  receive  trust  cer- 

182  111.  615  (1899),  (55  N.  E.  Rep.  577,  tiflcates    therefor   from    the    trustees. 

74    Am.    St.    Rep,  2.35,   64  L,  R.   A.  But  the    question  in  the  present  case 

738) :   "A  trust  has  usually  appeared  is  whether  a  trust  is  created  where 

in  the  form  of  an  agreement  between  a  majority  of  stockholders  consolidate 

stockholders    in     many    corporations  their  interests  by  conveying  all  their 

to  place  all  their  stock  in  the  hands  property  to   a  corporation,  organized 
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A  distinction  has  been  drawn  between  contracts  of  inde- 
pendent manufacturers,  for  the  purpose  of  restricting  com- 
petition, and  the  purchase  by  one  corporation,  under  the 
power  contained  in  its  charter,  of  the  properties  and  busi- 
ness of  competing  corporations,  which  may  have  the  effect 
of  suppressing  competition.  The  suppression  of  competition, 
in  the  former  case,  is  said  to  be  opposed  to  public  poUcy  ; 
while,  in  the  latter  case,  it  is  declared  to  be  only  the  necessary 
result  of  the  exercise  of  an  express  statutory  power.  Thus, 
in  Trenton  Potteries  Co.  v.  Olyphant,^  the  Supreme  Court 
of  Xew  Jersey  said:  "  Contracts  by  independent  and  uncon- 
nected manufacturers  or  traders  looking  to  the  control  of  the 
prices  of  their  commodities,  either  by  limitation  of  production, 
or  by  restriction  on  distribution,  or  by  express  agreement  to 
maintain  specified  prices,  are,  without  doubt,  opposed  to 
public  policy.  .  .  .  Corporations,  however,  may  lawfully 
do  any  acts  within  the  corporate  powers  conferred  on  them 
by  legislative  grant.  .  .  Under  such  powers,  it  is  obvious 
that  a  corporation  may  purchase  the  plant  and  business  of 
competing  individuals  and  concerns.  The  legislature  might 
have  withheld  such  powers,  or  imposed  limitations  upon  their 
use.  In  the  absence  of  prohibition  or  limitation  on  their 
powers  in  this  respect,  it  is  impossible  for  the  courts  to  pro- 
nounce acts,  done  under  legislative  grants,  to  be  inimical  to 
public  policy.  The  grant  of  the  legislature  authorizing  and  per- 
mitting such  acts  must  fix  for  the  courts  the  character  and 
limit  of  public  pohcy  in  that  regard.  It  follows  that  a  corpora- 
tion, empowered  to  carry  on  a  particular  business,  may  la\vfully 
purchase  the  plant  and  business  of  competitors,  although  such 
purchases  may  diminish,  or  for  a  time  at  least,  destroy,  competi- 
tion. Contracts  for  such  purchases  cannot  be  refused  enforce- 
ment." ^ 

for  the  purpose  of  taking  their  prop-  '  Trenton  Potteries  Co.  v.  Olyphant, 

erty.       Any      combination     of     com-  58  N.  J.  Eq.  507  (1899),  (43  Atl.  Rep. 

peting    corporations    for  the  purpose  728,  78  Am.  St.  Hep.  612,  46  L.  R.  A. 

of  controlling  prices,  or  limiting   pro-  255). 

duction,    or  suppressing  competition,  ^  So  in  State  zj.  Continental  Tobacco, 

is   contrary  to  public   policy,   and    is  177    Mo.    1     (1903),  (75    S.   W.    Rep. 

void."     See  also  Yazoo,   etc.   R,   Co.  737),  it  was  held  that  a  purchase  hy 

V.   Searles,   85  Miss.   520    (1905),    (37  one  corporation  of  the  plants  of  other 

So.    Rep.    939,    68    L.    R.    A.    723).  corporations    of   a    similar   nature    to 
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These  conclusions  may  be  well  founded  in  their  application 
to  an  actual  sale,  as  distinguished  from  a  combination  in  the 
form  of  a  sale.^  A  corporation,  having  general  power  to  dispose 
of  its  property,  may,  like  an  individual,  sell,  in  good  faith,  to 
a  competing  corporation  without  violating  the  rule  of  public 
policy.^     There  is  no  combination  in  such  a  purchase.     But  if 


its  own,  if  made  in  good  faith  in  the 
legitimate  pursuit  of  its  business,  was 
in  the  exercise  of  a  legal  right.  The 
Court  said,  in  effect,  that  the  cor- 
poration had  the  same  power  as  an 
induTdual   to   make   such   purchases. 

And  in  Dittman  v.  Distilling  Co.,  64 
N.  J.  Eq.  537  (1903),  (54  Atl.  Rep.  576), 
where  it  was  charged  that  a  corpora- 
tion organized  for  the  express  purpose 
of  acquiring  and  holding  stocks  in 
other  corporations  was  unlawful  as 
constituting  a  monopoly,  it  was  held 
that  as  such  monopoly,  if  it  existed, 
arose  from  the  exercise  of  the  power 
conferred  upon  the  corporation  by 
its  charter  to  purchase  stocks,  the 
exercise  of  such  power  would  not  be 
enjoined  in  the  suit  of  a  stockholder 
—  that  the  question  could  only  be 
determined  in  quo  warranto  proceed- 
ings instituted  by  the  Attorney- 
general  to  oust  the  corporation  from 
its  franchises. 

See  also  Metcalf  vx  American  School 
Furniture  Co.,    122  Fed.   115   (1903). 

^  lu  Shawnee  Compress  Co.  v.  An- 
derson, 28  Sup.  Ct.  Rep.  572  (1908), 
the  Supreme  Court  of  the  United 
States  said :  "This  case  presents 
something  more  than  a  lease  of  prop- 
erty by  the  Shawnee  Company, 
induced  or  made  necessary  by  finan- 
cial embarrassment.  It  presents 
something  more  than  the  acquisition 
by  the  Gulf  Company  of  another 
compress  —  of  a  mere  addition  to 
its  business.  It  presents  acts  in  said 
monopoly." 

Davis  V.  A.  Booth  &  Co.,  131  Fed. 
37  (1904)  :  "There  is  a  clear  dis- 
tinction, which  seems  to  be  lost  sight 
of  in  the  argument  here,  between  the 


aggregation  of  properties  by  purchase 
when  the  seller  no  longer  retains  an 
interest  in  the  property,  and  a  combi- 
nation of  owners  and  properties  under 
one  management  where  such  owners' 
interest  is  continued  in  the  combina- 
tion." 

See  also  cases  cited  in  note  to  § 
360,  post:  "Associations  of  Manu- 
facturers    and     Producers." 

National  Lead  Co.  v.  Grote  Paint 
Store  Co.,  80  Mo.  App.  267  (1899)  : 
"The  record  in  the  case  under  review 
shows  that  the  beneficial  owners  of  the 
property  were  the  subscribers  to  the 
National  Lead  Trust  and  holders  of  its 
certificates,  and  that  these  same  per- 
sons remained  the  beneficial  owners  of 
the  same  property  after  it  was  con- 
verted into  the  capital  of  the  plaintiff 
corporation,  the  only  difference  being 
that  each  holder  of  a  trust  certificate 
received,  in  lieu  thereof,  shares  of 
stock  in  the  new  corporation  at  an 
agreed  rate  of  exchange,  and  the 
further  fact  that  the  legal  title  to 
the  property  was  put  into  a  corporate 
entity  of  a  body  of  nine  trustees 
appointed  under  the  trust  agreement. 
The  sale  itself  was  titular  rather  than 
real." 

2  In  Carter-Crume  Co.  p.  Peurrung, 
86  Fed.  439  (1898),  the  plaintiff 
entered  into  contracts  with  several 
manufacturers  of  butter-dishes  for 
the  purchase  of  their  products.  Its 
purpose  was  to  control  the  market 
for  these  articles,  but  the  manufac- 
turers had  no  knowledge  of,  and  did 
not  participate  in,  such  unlawful 
purpose.  In  sustaining  one  of  these 
contracts  the  Court  said:  "The 
transaction   with   Peurrung    Brothers 
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the  sale  is  for  the  purpose  of  forming  a  corporate  combination, 
in  which  the  vendor  corporation  or  its  stockholders  participate, 
the  same  rule  of  public  policy  is  apphcable  as  in  the  case  of  any 
combination  of  corporations.  As  already  stated,  the  object  of 
a  combination,  or  the  necessary  or  natural  consequence  of 
its  operation,  determines  its  legality.  The  form  —  trust,  cor- 
porate combination  or  association  —  will  not  serve  as  a  cloak 
for  conspiracy  nor  prevent  the  application  of  the  rule  of  public 
policy.^ 

Corporate  power  to  purchase  no  more  authorizes  the  exer- 
cise  of   such   power  for  purposes   opposed   to   public   policy, 


&  Co.  was,  on  its  face,  legitimate, 
and  it  cannot  be  impeached  simply 
by  evidence  that  the  Carter-Crume 
Company  imderstood  and  intended 
it  as  one  step  in  a  general  illegal 
scheme  for  monopolizing  the  trade  in 
wooden  butter-dishes  and  controlling 
prices." 

^  In  considering  this  subject  these 
propositions  must  be  clearly  borne  in 
mind  : 

( 1 )  A  corporation  authori zed  to 
purchase  the  properties  or  shares  of 
other  corporations  has  no  greater 
power  than  an  individual  —  that 
which  is  unlawful  on  the  part  of  the 
latter  is  unlawful  on  the  part  of  the 
former. 

(2)  Whether  a  transaction  is  a 
sale  or  a  combination  depends  pri- 
marily upon  whether  the  vendor  cor- 
poration or  its  stockholders  retain  an 
interest  in  the  united  properties. 

The  fallacy  of  the  argument  in 
Trenton  Potteries  Co.  v.  Olyphant, 
supra,  lies  in  the  assumption  that 
general  corporate  power  to  purchase 
is  equivalent  to  ex]iress  power  to 
form  a  corporate  combination.  Power 
conferred  upon  a  corporation  to 
purchase  the  properties  or  shares  of 
other  corporations  gives  it  the  same 
power  —  and  no  more  —  possessed 
by  an  individual.  An  individual 
manufacturer  might  purchase  the 
plant    of    a    competing    corporation. 
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If  there  were  no  element  of  combina- 
tion present  the  purchase  would 
be  valid.  So  a  corporation,  with 
power  to  purchase,  might  make  a 
similar  acquisition.  But  the  indi^nd- 
ual  would  have  no  right  to  enter  into 
a  combination  with  the  competing 
corporation  in  the  form  of  a  sale. 
Nor  would  its  charter  powers  authorize 
the  corporation  to  do  so.  The  grant 
by  the  legislature  of  the  power  to 
purchase  fixes  the  public  policy  of 
the  State  with  respect  to  a  purchase. 
Express  statutory  authority  to  form, 
a  com^bination  would  be  necessary  to 
fix  the  poUcy  regarding  a,  corporate 
combination. 

As  we  have  seen,  the  statutes  of 
many  States  authorize  the  consolida- 
tion of  corporations.  These  statutes 
determine  the  policy  of  the  States 
where  they  are  enacted  regarding 
the  particular  union  of  stocks  and 
properties  therein  authorized.  But 
no  State  has  enacted  statutes  au- 
thorizing the  combination  of  corpo- 
rations in  looser  form.  Until  such 
statutes  shall  have  been  adopted  the 
rules  of  public  policy  regarding  com- 
binations must  be  considered  as 
applying  in  the  same  degree  to  cor- 
porations as  to  indi\dduals. 

Whether  a  transaction  between 
corporations  or  between  individuals 
amounts  to  a  sale  or  to  a  combination 
depends    upon    whether    the    vendor 
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than  a  general  power  to  make  contracts  authorizes  the 
execution  of  agreements  conflicting  with  the  pubUc  inter- 
ests.^ 

§  355.  Analysis  of  Rule — (B)  Objects  and  Tendencies  of 
Combinations.  —  Where  the  objects  and  purposes  of  a  com- 
bination of  corporations,  as  stated  in  the  instruments  of  its 
formation,  are,  upon  their  face,  contrary  to  public  policy,  the 
combination  is,  manifestly,  void.  But  an  affirmation  of  pur- 
poses inimical  to  public  pohcy  is  hardly  to  be  expected  from 
the  organizers  of  a  combination,  and  the  law  does  not  place  a 
premium  upon  evasion  by  making  the  test  of  validity  the  ob- 
ject stated.^  On  the  contrary,  the  court,  in  determining 
the  validity  of  a  combination,  upon  grounds  of  public 
policy,  should  place  itself  in  the  position  of  its  members 
at  the  time  of  its  formation,  and,  from  that  point  of  view, 


actually  parts  with  all  interest  in  the 
property  sold  or  merely  changes  the 
form  of  the  investm.ent.  A  bona  fide 
sale  of  a  plant  for  cash  or  its  equiva- 
lent possesses  none  of  the  elements 
of  combination.  On  the  other  hand, 
an  exchange  of  one  plant  for  an  in- 
terest in  united  plants  possesses  all 
the  elements  of  combination.  How 
this  exchange  is  effected  is  immaterial. 
An  ordinary  method  is  to  pay  the 
purchase  price  in  the  shares  of  the 
corporate  combination.  Sometim^es 
these  shares  are  delivered  to  the 
vendor  corporation ;  sometimes  they 
are  distributed  directly  among  its 
stockholders.  It  is  not  material 
which  course  is  taken.  In  such  a 
transaction  the  stockhblders  —  the 
ultimate  owners  —  stand  for  their 
corporation. 

^  As  to  the  power  of  a  corporation  to 
purchase  competing  plants  for  the  pur- 
pose of  suppressing  competition,  see 
Distilling,  etc.  Co.  v.  People,  156  111. 
448,  491  (1895),  (41  N.  E.  Rep.  188, 
47  Am.  St.  Rep.  200),  where  the 
Court  said  :  "But  it  is  urged  that  the 
defendant,  by  its  charter,  is  authorized 
to  purchase  and  own  distillery  prop- 
erty,   and     that     there    is     no    limit 


placed  upon  the  amount  of  property 
which  it  may  thus  acquire.  By  its  cer- 
tificate of  organization,  it  is  author- 
ized to  engage  in  a  general  distillery 
business  in  Illinois  and  elsewhere, 
and  to  own  the  property  necessary 
for     that     purpose.  The     de- 

fendant is  authorized  to  own  such 
property  as  is  necessary  for  carrying 
on  its  distillery  business,  and  no  more. 
Its  power  to  acquire  and  hold  property 
is  Umited  to  that  purpose ;  and  it  has 
no  power,  by  its  charter,  to  enter 
upon  a  scheme  of  getting  into  its  hands 
and  under  its  control  all,  or  substan- 
tially all,  the  distillery  plants  and  the 
distillery  business  of  the  countrj-^, 
for  the  purpose  of  controlling  pro- 
duction and  prices,  of  crushing  out 
competition,  and  of  establishing  a 
virtual  monopoly  in  that  business." 

2  Pocahontas  Coke  Co.  v.  Powhatan 
Coal,  etc.  Co.,  60  W.  Va.  508  (1906), 
(56  S.  E.  Rep.  264,  116  Am.  St. 
Rep.  901,  10  L.  R.  A.  (N.  S.)  268)  : 
"Conceding  for  the  sake  of  the  argu- 
ment that  the  purpose  stated  is  law- 
ful, we  are  not  limited  in  ascertaining 
the  real  purpose  of  the  contract,  to  a 
consideration  of  the  purpose  stated." 
(Citing  this  section.) 
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determine   the   real,  and   not  the   ostensible,   purpose  of   the 

combination.^ 

As  said  by  Judge  Daniels  in  the  Sugar  Trust  Case:^  ''  The 
law  does  not  require  that  instruments  of  this  description, 
before  they  may  be  declared  to  be  illegal,  shall,  in  plain  language 
affirm  the  intention  to  be  to  prevent  competition  and  control 
the  market,  or  advance  the  prices  of  necessary  commodities. 
.  But  the  courts,  as  in  other  cases,  are  permitted  to  place 
themselves  in  the  position  of  the  parties  entering  into  the 
agreement  or  arrangement  to  discover  the  objects  or  designs 
by  Avhich  they  may  have  been  actuated." 

Moreover,  in  determining  the  validity  of  a  combination  upon 
principles  of  public  policy,  its  actual  effect  when  put  into 
operation  is  immaterial.  The  question  is  not  what  has  been 
done  under  the  combination  but  what  might  have  been  done, 
or  might  be  done,  under  it.^     The  inquiry  is  whether  a  natural 


^  Detroit  Salt  Co.  v.  National  Salt 
Co.,  134  Mich.  120  (1903),  (96  N.  W. 
Rep.  1)  :  "It  is  ob\'ious  that,  so  long 
as  combinations  in  restraint  of  trade 
are  profitable,  there  will  be  found 
those  whose  desire  for  gain  will  ovcv- 
come  their  reverence  for  law,  and  even 
lead  them  to  dare  the  dangers  of 
criminal  prosecution;  and  it  is  not 
unreasonable  to  suppose  that  in  their 
contracts  they  will  endeavor  to  give 
the  appearance  of  lawful  transactions. 
In  making  this  contract  before  us  the 
parties  had  difficulty  in  avoiding 
illegal  provisions,  and,  if  defendant 
is  right  about  the  ease,  the  safeguards 
of  the  contract  are  to  be  found  in  the 
p^o^'isions  contemplating  its  breach. 
In  a  fjuestion  of  this  kind  it  is  pro]ier 
to  show  the  circumstances  attending 
the  making  of  the  contract,  tlie  object 
and  purpose  in  view,  and  the  construc- 
tion placed  upon  it  by  the  parties,  as 
evidenced  by  their  deaUngs  under 
it." 

Wilson  V.  Morse,  117  Iowa,  581, 
584  (1902),  (91  N.  W.  Rep.  823); 
"The  contract  being  legal  on  its  face, 
the  burden  was  on  defendants  to 
show  its  illegality  by  satisfactory  and 
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convincing  evidence.  If  made  to 
prevent  competition,  or  to  fix  the 
price  to  be  paid  for  grain  in  the  ter- 
ritory where  it  was  to  be  operative, 
it  was,  of  course,  contrary  to  public 
policy  and  void.    .  Whether  the 

parties  had  in  mind  either  of  these 
purposes  is  a  question  of  fact  to  be 
determined  from  the  evidence." 

See  also  Southern  Electric  Se- 
curities Co.  V.  State  (Miss.  1907), 
44  So.  Rep.  785  ;  Dunbar  v.  American 
Telephone,  etc.  Co.,  224  111.  9  (1906), 
(70  N.  E.  Rep.  423,  115  Am.  St. 
Rep.  132)  ;  Pocahontas  Coke  Co.  v. 
Powhatan  Coal,  etc.  Co.,  60  W.  Va. 
508  (1906),  (56  S.  E.  Rep.  264.  116 
Am.  St.  Rep.  901,  10  L.  R.  A.  (N.S.) 
268). 

'  People  V.  North  River  Sugar  Rf 'g 
Co,  54  Hun  (N.  Y.),  376  (1889), 
(3  N.  Y.  Supp.  401). 

3  People  V.  Sheldon,  139  N.  Y.  251 
(1893),  (34  N.  E.  Rep.  785,  36  Am. 
St.  Rep.  690,  23  L.  R.  A,  221)  :  "The 
([ucstion  here  does  not  turn  on  the 
point  whether  the  agreement  between 
the  retail  dealers  in  coal  did,  as  n 
matter  of  fact,  result  in  injury  to  the 
pul:>lie,  or  to  the  community  in  Luck- 
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result  of  the  operation  of  the  combination  would  be  prejudicial 
to  the  public  interests.* 

The  courts  have  generally  held  that  a  combination  is  void 
as  being  against  public  policy,  the  tendency  of  which  is  injurious 
to  the  public.^     Testing  the  vahdity  of  acts  or  contracts  by 

^  Texas  Standard  Oil  Co.  v.  Adoue, 
83  Tex.  650  (1892),  (19  S.W.  Rep.  274, 
29    Am.  St.   Rep.  690,    15    L.   R.   A. 


port.  The  question  is,  Was  the  agree- 
ment one,  in  view  of  what  might  have 
been  done  under  it  and  the  fact  that 
it  was  an  agreement,  the  effect  of 
which  was  to  prevent  competition 
among  the  coal  dealers,  one  upon 
which  the  law  fastens  the  brand  of 
condemnation  ? ' ' 

Judd  V.  Harrington,  139  N.  Y.  105 
(1893),  (34  N.  E.  Rep.  790)  :  "Courts 
will  not  aid  parties  seeking  to  enforce 
such  an  agreement,  irrespective  of  the 
question  whether,  in  fact,  it  produced 
the  evil  results  to  which  it  tended,  or 
was  harmless.  .     The  illegal  char- 

acter of  the  agreement  appeared 
upon  its  face,  and  was  a  necessary 
legal  conclusion  from  its  provisions." 

Harding  v.  American  Glucose  Co., 
182  lU.  615  (1899),  (55  N.  E.  Rep. 
577,  74  Am.  St.  Rep.  189,  64  L.  R. 
A.  738)  :  "The  material  consideration 
in  the  case  of  such  combinations  is, 
as  a.  general  thing,  not  that  prices 
are  raised,  but  that  it  rests  in  the  power 
and  discretion  of  the  trust  or  com- 
bination, taking  all  the  plants  of  the 
several  corporations,  to  raise  prices 
at  any  time,  if  it  sees  fit  to  do  so." 
See  also  Pocahontas  Coke  Co.  v. 
Powhatan  Coal,  etc.  Co.,  60  W.  Va. 
508  (1906),  (56  S.  E.  Rep.  273, 
116  Am.  St.  Rep.  901,  10  L.  R.  A. 
(N.  S.)  268). 

But  in  MacGinnis  v.  Boston,  etc. 
Mining  Co.,  29  Mont.  428  (1904), 
(75  Pac.  Rep.  89),  the  Supreme  Court 
of  Montana  refused  to  follow  the  rule 
stated  in  Harding  v.  American  Glucose 
Co.,  supra,  that  mere  possession  of 
power  to  repress  competition  is 
sufficient  to  constitute  an  unlawful 
combination,  and  held  that  competi- 
tion must  be  actually  repressed  before 
there  is  any  illegaUty. 


598) :  "The  agreement  may  be  illegal  if 
the  natural  or  necessary  consequences 
of  its  operation  are  to  prevent  com- 
petition and  create  fictitious  prices 
independent  of  the  law  of  demand 
and  supply  and  to  such  an  extent  as 
to  injuriously  affect  the  interests  of 
the  public,  or  the  interests  of  any 
particular  class  of  citizens  who  may  be 
especially  interested,  either  as  pro- 
ducers or  consumers,  in  the  articles 
or  staples  which  are  the  subject  of 
the  restrictions  imposed  by  the  con- 
tract." 

2  Anheuser-Busch  Brew.  Ass'n  v. 
Houck  (Tex.  1894),  27  S.  W.  Rep. 
696  :  "The  effect  on  the  public  of  an 
agreement  which  is  against  public 
policy  is  not  essential ;  the  tendency 
is  enough  to  bring  it  within  the  con- 
demnation of  the  courts." 

Nester  v.  Continental  Brewing  Co., 
161  Pa.  St.  481  (1894),  (29  Atl.  Rep. 
102,  41  Am.  St.  Rep.  894)  :  "  Courts 
will  not  stop  to  inquire  as  to  the  de- 
gree of  injury  inflicted.  It  is  enough 
to  know  that  the  natural  tendency 
of  such  contracts  is  injurious." 

Central  Ohio  Salt  Co.  v.  Guthrie,  35 
Ohio  St.  672  (1880)  :  "The  clear  ten- 
dency of  such  an  agreement  is  to  estab- 
lish a  monopoly  and  destroy  com- 
petition in  trade,  and,  for  that  reason, 
on  grounds  of  public  policy,  courts 
will  not  aid  in  its  enforcement.  It  is 
no  answer  to  say  that  competition  in 
the  salt  trade  was  not,  in  fact,  de- 
stroyed, or  that  the  price  of  the  com- 
modity was  not  unreasonably  ad- 
vanced. Courts  will  not  stop  to 
inquire  as  to  the  degree  of  injury 
inflicted  upon  the  public  ;  it  is  enough 
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their  tendencies,  real  or  supposed,  is  making  a  standard  of 
that  which  is  essentially  uncertain  and  indefinite.  Two  courts 
may  honestly  disagree  as  to  the  tendency  of  a  particular  agree- 
ment, and  the  phrase  "  injurious  tendency  "  is  too  often  a 
generality  taking  the  place  of  exact  reasoning.  The  distinction 
between  the  natural  consequences  of  the  operation  of  a  combina- 
tion and  its  tendencies  may  be  slight,  but  it  is  essential. 

§  356.  Analysis  of  Rule  —  (C)  Control  of  the  Market.  —  The 
phrase  "  control  of  the  market,"  '  as  employed  in  the  rule  of 
public  policy,  means  the  control  of  the  disposition  of  a  given 
product  in  a  given  market.  It  involves,  primarily,  the  sup- 
pression of  competition,  and,  as  incidental  thereto: 

(1)  The  control  of  production. 

(2)  The  regulation  of  prices. 

It  is  not  essential,  however,  to  the  control  of  the  market, 
within  the  rule,  that  it  should  be  complete.     Practical  con- 


to  know  that  the  inevitable  tendency 
of  such  contracts  is  injurious  to  the 
public." 

Walter  A.  Wood  Mowing,  etc. 
Mach.  Co.  V.  Greenwood  Hardware 
Co.,  75  S.  C.  383  (1906),  (55  S.  E. 
Rep.  973):  "  The  main  general  test 
should  be  whether  the  contract,  trust 
or  combination  is  monopolistic  in 
purpose  or  natural  tendency." 

Brown  v.  Jacobs*  Pharmacy  Co., 
115  Ga.  429,  433  (1902),  (41  S.  E.  Rep. 
553,  90  Am.  St.  Rep.  126,  57  L.  R.  A. 
547)  :  "It  is  the  nature  or  character 
and  tendency  of  the  agreement  whieh 
renders  it  objectionable  whether  in 
fact  the  parties  to  it  succeed  in  re- 
straining trade  generally,  or  stifling 
competition,  or  not." 

Richardson  v.  Buhl,  77  Mich.  660 
(1889),  (43  N.  W.  Rep.  1102.  6  L.  R. 
A.  457),  (Champlin,  .1.,  concurring 
opinion)  :  "Such  a  vast  combination 
as  has  been  entered  into  under  the 
above  name  is  a  menace  to  the  public. 
Its  object  and  direct  tendency  is  to 
prevent  free  and  fair  competition, 
and  control  the  prices  throughout  the 
national  domain." 

See  also  Addyston  Pipe,  etc.  Co.  v. 
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United  States,  175  U.  S.  211  (1899), 
(20  Sup.  Ct.  Rep.  96) ;  United  States 
V.  Trans-Missouri  Freight  Ass*n,  166 
U.  S.  290  (1897),  (17  Sup.  Ct.  Rep. 
540) ;  State  v.  Portland  Natural  Gas, 
etc.  Co.,  153  Ind.  483  (1899),  (53  N.  E. 
Rep.  1089,  74  Am.  St.  Rep.  314, 
53  L.  R.  A.  415)  ;  Stanton  v.  Allen, 
5  Denio  (N.  Y.),  434  (1848),  (49  Am. 
Dec.  282) ;  State  i'.  Nebrajska  Dis- 
tilling Co.,  29  Nob.  700  (1890),  (46  N. 
"W.  Rep.  155)  ;  Distilhng  and  Cattle 
Feeding  Co.  v.  People,  156  lU.  448 
(1895),  (41  N.  E.  Rep.  188,  47  Am. 
St.  Rep.  200) ;  Sanford  i'.  People,  121 
lU.  App.  619  (1905);  Slaughter  v. 
Thacker  Coal,  etc.  Co.,  55  W.  Va. 
642  (1904),  (47  S.  E.  Rep.  247,  104 
Am.  St.  Rep.  1013,  65  L.  R.  .\. 
342). 

^  The  term  "monopoly"  has,  like- 
wise, been  defined  as  "the  control  of 
a  given  product  in  a  given  market." 
Wh.'le,  for  reasons  already  indicated, 
the  use  of  the  term  "monopoly"  is 
undesirable  in  stating  a  rule  of  public 
policy,  the  decisions  of  the  courts 
which  use  the  term  in  the  sense  stated 
may  properly  be  referred  to  as  illus- 
trating the  rule. 
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trol  is  sufficient;    and  this  does  not  imply  an  absolute  elimi- 
nation of  competition.* 

On  the  other  hand,  a  mere  restriction  of  competition  does 
not  give  control  of  the  market   and  is  not  unlawful.^     The 


1  United  States  v.  E.  C.  Knight  Co., 
156  U.  S.  16  (1894),  (15  Sup.  Ct. 
Rep.  249)  :  "Again,  all  the  authori- 
ties agree  that  in  order  to  vitiate  a 
contract  or  combination  it  is  not 
essential  that  its  result  shall  be  a 
complete  monopoly ;  it  is  sufficient 
if  it  really  tends  to  that  end  and  to 
deprive  the  public  of  the  advantages 
which  flow  from  free  competition." 
Klingel's  Pharmacy  v.  Sharp,  104 
Md.  218,  230  (1906),  (64  Atl.  Rep. 
1029,  118  Am.  St.  Rep.  399,  7  L.  R. 
A.  (N.  S.)  976):  "When  the  direct 
and  inviolate  effects  of  a  contract  or 
combination  among  particular  dealers 
in  a  commodity  is  to  destroy  competi- 
tion between  them  and  others,  so  that 
the  parties  "to  the  contract  or  com.- 
bination  may  obtain  increased  prices 
for  themselves,  such  contract  or  com- 
bination amounts  to  a  restraint  in 
trade  of  the  commodity,  even  though 
contracts  to  buy  such  commodity 
at  the  enhanced  price  are  constantly 
being  made.  Total  suppression  of 
trade  in  the  com.modity  is  not  neces- 
sary in  order  to  make  the  contract 
one  in  restraint  of  trade. " 

De  Witt  Wire  Cloth  Co.  v.  New 
Jersey  Wire  Cloth  Co.,  16  Daly  (N. 
y.),  529  (1891),  (14  N.  Y.  Supp.  277)  : 
"Neither  need  the  agreement  nor  com- 
bination, in  order  to  expose  it  to  the 
denunciation  of  the  law,  constitute  a 
complete  monopoly  or  effect  a  total 
suppression  of  competition ;  but  the 
language  of  courts  and  of  writers  is 
that,  if  the  agreement  tends  to  a  mo- 
nopoly or  to  reduce  or  lessen  competi- 
tion, it  is  contrary  to  public  policy  and 
unlawful,  because  operating  pro  tanto 
an  artificial  enhancement  of  price." 

In  the  Sugar  Trust  Case  (People  v. 
North  River  Sugar  Ref 'g  Co.,  54  Hun 
(N.  Y.),  354,  note  (1889)),  Judge  Bar- 


rett said:  "This  rule  is  applicable  to 
every  monopoly,  whether  the  supply 
is  restricted  by  nature  or  susceptible 
of  indefinite  production.  The  diffi- 
culty of  effecting  the  unlawful  pur- 
pose may  be  greater  in  one  case  than 
in  the  other,  but  it  is  never  impossible. 
Nor  need  it  be  permanent  or  complete. 
It  is  enough  that  it  may  be  even  tem- 
porarily and  partially  successful." 

See  also  Texas  Standard  Oil  Co. 
V.  Adoue,  83  Tex.  650  (1892),  (19 
S.  W.  Rep.  274,  29  Am.  St.  Rep.  690, 
15  L.  R.  A.  598).  Also  Addyston 
Pipe,  etc.  Co.  v.  United  States,  175 
U.  S.  211  (1899),  (20  Sup.  Ct.  Rep. 
108) ;  Pocahontas  Coke  Co.  v.  Pow- 
hatan Coal,  etc.  Co.,  60  W.  Va. 
508  (1907),  (56  S.  E.  Rep.  264, 
116  Am.  St.  Rep.  901,  10  L.  R.  A. 
(N.  S.)  268);  Dunbar  v.  American 
Telephone,  etc.  Co.,  224  111.  9  (1906), 
(79  N.  E.  Rep.  423,  115  Am.  St. 
Rep.  132) ;  Chicago,  etc.  Coal  Co.  v. 
People,  214  111.  421  (1905),  (73  N.  E. 
Rep.  770),  affirming  114  111.  App.  75 
(1904) ;  State  v.  Armour  Packing  Co., 
173  Mo.  356  (1903),  (73  S.  W.  Rep. 
645,  61  L.  R.  A.  464);  Brown  v. 
Jacobs'  Pharmacy  Co.,  115  Ga.  429 
(1902),  (41  S.  E.  Rep.  553,  90  Am. 
St.  Rep.  126,  57  L.  R.  A.  547). 

2  Public  policy  regarding  compe- 
tition, as  manifested  by  divergent 
judicial  decisions,  is  indicated  by  the 
following  extracts  from  opinions  of 
courts  in  different  States  and  in 
England  : 

California.  Herriman  v.  Menzies, 
115  Cal.  22  (1896),  (44  Pac.  Rep. 
660,  56  Am.  St.  Rep.  82,  35  L.  R.  A. 
318)  :  "Combinations  between  indi- 
viduals or  firms  for  the  regulation  of 
prices,  and  of  competition  in  business, 
are  not  monopolies,  and  are  not  un- 
lawful as  in  restraint  of  trade,  so  long 
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-commercial  maxim,  ''  competition  is  the  life  of  trade/'  while 
not  adopted  as  a  maxim  of  jurisprudence,  finds  a  place  in 


as  they  are  reasonable,  and  do  not 
include  all  of  a  commodity  or  trade, 
or  create  such  restrictions  as  to  ma- 
terially affect  the  freedom  of  com- 
merce." 

Compare  Santa  Clara  Valley  Mill, 
etc.  Co.  V.  Hayes,  76  Cal.  392  (1888), 
(18  Pac.  Rep.  391,  9  Am.  St.  Rep. 
211)  :  "When  agreements  are  resorted 
to  for  the  purpose  of  taking  trade  out 
of  the  realm  of  competition,  and 
thereby  enhancing  or  depressing 
prices  of  commodities,  the  courts 
cannot  be  successfully  invoked,  and 
their  execution  will  be  left  to  the 
volition  of  the  parties  thereto." 

Illinois.  Harding    v.    American 

Glucose  Co.,  182  111.  615  (1899),  (55 
N.  E.  Rep.  577,  74  Am.  St.  Rep.  235, 
C4  L.  R.  A.  738):  "Any  combina- 
tion of  competing  corporations  for  the 
purpose  of  controlling  prices,  or  limit- 
ing production,  or  suppressing  com- 
petition, is  contrary  to  public  policy 
and  is  void.   .  The  pubUc  policy 

of  the  State  of  Illinois  has  always 
been  against  trusts  and  combinations 
organized  for  the  purpose  of  suppress- 
ing competition  and  creating  mo- 
nopoly." 

See  also  ante,  §  344  :  "  Basis  of  Rides 
—  (C)  Whiskey  Trust  Cases  "  ;  ante, 
§  345:  ''Basis  of  Rulr.-i  —  {D)  Case  of 
the  Preservers  Trust  "  ;  ante,  §  346  : 
"Basis  of  Rules  —  (E)  Case  of  the 
Chicago  Gas  Trust. " 

Indiana.  State  v.  Portland 
National  Gas,  etc.  Co.,  153  Ind.  483 
(1899),  (53  N.  E.  Rep.  1089,  74  Am. 
St.  Rep.  314,  53  L.  R.  A.  415)  :  "It 
is  an  old  and  familiar  maxim  that 
'competition  is  the  life  of  trade,'  and 
■whatever  act  destroys  competition,  or 
even  relaxes  it,  upon  the  part  of 
those  who  sustain  relations  to  the 
public,  is  regarded  by  the  law  as  in- 
jurious to  public  interests,  and  is, 
therefore,  deemed  to  be  unlawful,  on 
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the  grounds  of  public  policy."  See 
also  Over  v.  Byram  Foundry  Co., 
37  Ind.  App.  452  (1906),  (77  N.  E. 
Rep.  302). 

Kentucky.  Anderson  v.  Jett,  89 
Ky.  375  (1889),  (12  S.  W.  Rep.  670, 
6  L.  R.  A.  390)  :  "Rivalry  is  the  hfe 
of  trade.  The  thrift  and  welfare 
of  the  people  depend  upon  it.  Mo- 
nopoly is  opposed  to  it  all  along  the 
line.  The  accumulation  of  wealth 
out  of  the  brow  sweat  of  honest  toilers 
by  means  of  combinations  is  opposed 
to  competing  trade  and  enterprise. 
That  public  policy  that  encourages 
fair  dealing,  honest  thrift  and  enter- 
prise among  all  the  citizens  of  the 
commonwealth,  and  is  opposed  to 
monopohes  and  combinations  because 
unfriendly  to  such  fair  dealing,  thrift 
and  enterprise,  declares  all  combina- 
tions whose  object  is  to  destroy  or 
impede  free  competition  between  the 
several  hnes  of  business  engaged  in 
utterly  void." 

Michigan.  See  ante,  §  347  :  "Basis 
of  Rules  —  (F)  Case  of  the  Diamond 
Match  Company. ^^ 

New  Hampshire.  Manchester,  etc. 
R.  Co.  V.  Concord  R.  Co.,  66 
N.  H.  127  (1889),  (20  Atl. 
Rep.  383,  49  Am.  St.  Rep.  582)  : 
"  \A'hile,  without  doubt,  contracts 
which  have  a  direct  tendency  to 
prevent  a  healthy  competition  are  det- 
rimental to  the  public,  and,  conse- 
quently, against  public  policy,  it  is 
equally  free  from  doubt  that  when 
such  contracts  prevent  an  unhealthy 
competition  .  .  they  are  beneficial, 
and  in  accord  with  sound  principles 
of  public  policy." 

New  Jersey.  Meredith  v.  Zinc  and 
Iron  Co.,  55  N.  J.  Eq.  221  (1897),  (37 
Atl.  Rep.  539)  :  "Now,  I  am  unable 
to  find  any  foundation,  either  in  law 
or  in  morals,  for  the  notion  that  the 
public  have  the  right  to  have  these 
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many  decisions,  and  the  language  of  the  courts  is  often  broad 
enough  to  include,  as  opposed  to  public  policy,  every  com- 


private  owners  of  this  sort  of  property- 
continue  to  do  business  in  competition 
with  each  other.  No  doubt  the  public 
has  reasonable  ground  to  entertain  its 
hope  and  expectation  that  its  indi- 
vidual members  will  generally,  in 
their  several  struggles  to  acquire  the 
means  of  comfortable  existence,  com- 
pete with  each  other.  But  such  ex- 
pectation is  based  entirely  upon  the 
exercise  of  the  free  will  and  choice  of 
the  individual,  and  not  upon  any  legal 
or  moral  duty  to  compete,  and  can 
never,  from  the  nature  of  things, 
become  a  matter  of  right  on  the  part 
of  the  public  against  the  individual." 
See  also  Trerton  Potteries  Co.  v.  Oly- 
phant,  58  N.  J.  Eq.  507  (1899),  (43 
Atl.  Rep.  723,  78  Am.  St.  Rep.  612, 
46  L.  R.  A.  255). 

Neil)  York.  Vinegar  Co.  v.  Foehren- 
bach,  148  N.  Y.  64  (1895),  (42  N.  E. 
Rep.  403)  :  "But  not  all  combinations 
are  condemned,  and  self-preservation 
may  justify  the  prevention  of  undue 
and  ruinous  competition,  when  the 
prevention  is  sought  by  fair  and  legal 
methods. " 

Judd  V.  Harrington,  139  N,  Y.  105 
(1893),  (34  N.  E.  Rep.  790)  :  "The 
real  purpose  and  intent  of  the  agree- 
ment was  to  suppress  competition  in 
an  article  of  food,  and  as  such  agree- 
ments tend  to  advance  the  price,  they 
are  regarded  as  detrimental  to  the 
public  interest,  and  contrary  to  public 
policy." 

Diamond  Match  Co.  v.  Roeber,  106 
N.  Y.  483  (1887J,  (13  N.  E.  Rep.  419, 
60  Am.  Rep.  464)  :  "We  suppose  a 
party  may  legally  purchase  the  trade 
and  business  of  another  for  the  very 
purpose  of  preventing  competi- 
tion." 

Cohen  v.  Berlin  and  Jones  Envelope 
Co.,  38  App.  Div.  (N.  Y.)  499  (1899), 
(56  N.  Y.  Supp.  588)  :  "It  cannot  be 
doubted  but  that  the  defendant  had 


the  right  to  buy  out  all  the  envelope 
manufacturing  business,  and  even 
though  they  thereby  obtained  power 
to  end  competition  and  arbitrarily  fix 
prices. " 

Rafferty  v.  Buffalo  City  Gas  Co., 
37  App.  Div.  (N.  Y.)  623  (1899),  (56 
N.  Y.  Supp.  288)  :  "A  contract  made 
to  prevent  or  avoid  destructive  com- 
petition is  not  necessarily  invalid." 

Chappell  V.  Brockway,  21  Wend. 
157  (1839)  :  "Competition  in  business, 
though  greatly  beneficial  to  the  pub- 
lic, may  be  carried  to  such  an  extent 
as  to  become  an  evil." 

See  also  ante,  §  342:  "Basis  of 
Rules  —  (A)  Case  of  the  Sugar  Trust. " 

Ohio.  Central  Ohio  Salt  Co.  v. 
Guthrie,  35  Ohio  St.  672  (1880) : 
"Pubhc  policy,  unquestionably,  fa- 
vors competition  in  trade,  to  the 
end  that  its  commodities  may  be 
afforded  to  the  consumer  as  cheaply 
as  possible,  and  is  opposed  to  monopo- 
lies, which  tend  to  advance  market 
prices,  to  the  injury  of  the  general 
public." 

See  also  ante,  §  343  :  *' Basis  of 
Rules  —  (B)  Case  of  the  Standard  Oil 
Trust." 

Pennsylvania.  Morris  Run  Coal 
Co.  V.  Barclay  Coal  Co.,  68  Pa.  St. 
186  (1871),  (8  Am.  Rep.  159)  : 
"AVhen  competition  is  left  free,  indi- 
vidual error  or  folly  will  generally  find 
a  correction  in  the  conduct  of  others. 
But  here  is  a  combination  of  all  the 
companies  operating  in  the  Blossburg 
and  Barclay  mining  regions,  and  cou- 
trolhng  their  entire  productions.  . 
The  public  interest  must  succumb  to 
it,  for  it  has  left  no  competition  free 
to  correct  its  baleful  influence." 

Rhode  Island.  Oakdale  Mfg.  Co.  v. 
Garst.,  18  R.  I.  484  (1894),  (28  Atl. 
Rep.  973,  49  Am.  St.  Rep.  784,  23 
L.  R.  A.  639)  :  "Undoubtedly,  there 
may  be  combinations  so  destructive  of 
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bination  in  restraint  of  competition,  regardless  of  degree. 
But  the  weight  of  authority  —  as  well  as  sound  principle  — 
supports  the  view  that  every  combination  restricting  com- 
petition is  not  invaUd — that  restriction,  to  be  unlawful, 
while  not  necessarily  amounting  to  total  suppression,  must 
give,    substantially,   the   control    of  the   market. 

Just  where  the  hne  is  to  be  drawn  between  a  lawful  and 
unlawful  restriction  of  competition  —  just  what  restriction  is 
practical  suppression  —  must  depend  largely  upon  the  facts 
and  circumstances  of  each  case.  As  said  in  Hoffman  v. 
Brooks,^  a  case  not  officially  reported:  *'  Those  engaged  in 
any  trade  or  business  may,  to  such  limited  extent  as  may  be 
fairly  necessary  to  protect  their  interests,  enter  into  agreements 


the  right  of  the  people  to  buy  and  sell, 
and  to  pursue  their  business  freely, 
that  they  must  be  declared  to  be  void 
upon  the  ground  of  public  policy.  In 
such  cases,  the  injury  to  the  public  is 
the  controlling  consideration.  But  it 
does  not  follow  that  every  combina- 
tion in  trade,  even  though  such  com- 
bination may  have  the  effect  to  di- 
minish the  number  of  competitors  in 
business,  is  illegal.  .  Combina- 
tions for  mutual  advantage  which  do 
not  amount  to  a  monopoly,  but  leave 
the  field  of  competition  open  to  others, 
are  neither  within  the  reason  nor  the 
operation  of  the  rule." 

Texas.  Texas  Standard  Oil  Co.  v. 
Adoue,  83  Tex.  650  (1892),  (19  S.  ^^'. 
Rep.  274,  29  Am.  St.  Rep.  690,  15 
L.  R.  A.  598).  See  extract  from  this 
decision  in  note  to  last  section. 

Wisconsin.  Kellogg  v.  Larkin, 
3  Pin.  150  (1851),  (56  Am.  Dec.  180)  : 
"I  apprehend  it  is  not  true  that  com- 
petition is  the  life  of  trade.  On  the 
contrary,  that  maxim  is  one  of  the 
least  reliable  of  the  host  that  may  be 
picked  up  in  every  market-place.  It 
is,  in  fact,  the  shibboleth  of  mere 
gambling  specalation,  and  is  hardly 
entitled  to  take  rank  as  an  axiom  in 
the  jurisprudence  of  this  country. 
Indeed,  by  reducing  prices 
below,  or  raising  them  above  values 
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(as  the  nature  of  the  trade  prompted), 
competition  has  done  more  to  monopo- 
lize trade,  or  to  secure  exclusive  ad- 
vantages in  it,  than  has  been  done  by 
contract-  Rivalry  in  trade  will  de- 
stroy itself,  and  rival  tradesm.en 
seeking  to  remove  each  other,  rarely 
resort  to  contract,  unless  they  find  it 
the  cheapest  mode  of  putting  an  end 
to  the  strife." 

England.  Mogul  Steamship  Co.  v. 
McGregor,  L.  R.  App.  Cas.  25  (1892), 
(61  L.  J.  R.  295),  (Lord  Bramwell)  : 
"In  these  days  of  instant  communica- 
tion with  almost  all  parts  of  the  world, 
competition  is  the  life  of  trade,  and  I 
am  not  aware  of  any  stage  of  competi- 
tion called  "fair"  intermediate  be- 
t\^'een  lawful  and  unlawful.  The  ques- 
tion of  fairness  would  be  relegated  to 
the  idiosyncrasies  of  individual  judges. 
I  can  see  no  limit  to  competition,  ex- 
cept that  you  shall  not  invade  the 
rights  of  another." 

Canada.  Ontario  Salt  Co.  v.  Mer- 
chants Salt  Co,  18  Grant's  Ch.  540 
(1871)  :  "  I  know  of  no  rule  of  law  ever 
existing  which  prohibited  a  certain 
number  (not  all)  of  the  producers  of 
a  staple  commodity  agreeing  not  to 
sell  below  a  certain  price.'' 

^  Hoffman  v.  Brooks,  11  Cincin- 
nati Week.  Law  Bull.  259  (1884),  23 
Am.  Law  Reg.  648. 
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which  will  result  in  diminishing  competition  and  increasing 
prices.  Just  the  extent  to  which  this  may  be  done  the  courts 
have  been  careful  not  to  define,  just  as  they  have  refused  to 
set  monuments  along  the  hne  between  fairness  and  fraud." 

§  357.  Analysis  of  Rule  —  (D)  Extent  of  Territory.  —  A  com- 
bination to  control  the  markets  of  the  world  for  a  useful  com- 
modity would  contravene  the  rule  of  public  policy.  A  com- 
bination for  the  purpose  of  controlling  the  market  in  a  particular 
locality  would  be  equally  unlawful.  The  phrase  "control  of 
the  market"  means  the  control  of  any  market. 

No  limit  of  territory  can  or  should  be  prescribed.  The 
dealers  in  a  village  might  combine  to  control  the  market  for 
a  necessary  of  life.  In  order  to  accomplish  their  object,  they 
must  control  the  ordinary  sources  of  supply  of  the  village. 
Manufacturers  throughout  the  United  States  might  combine  to 
control  the  markets  of  the  country  for  their  product.  Their 
purpose  could  only  be  attained  by  having  under  their  power 
the  sources  of  supply  of  the  country.  The  result  to  the  public 
from  each  combination  would  be  the  same.  Competition, 
in  each  case,  would  be  suppressed,  and,  consequently,  prices 
raised  and  production  limited.  The  difference  would  be  only 
in  degree,  and  each  combination  would  be  against  public  policy 
and  invalid.' 

'  Texas  Standard  Oil  Co.  v.  Adoue,  people  in  any  given  locality.     Does 

83  Tex.  650   (1892),  (19    S.  W.   Rep.  any  one  doubt  that  a  combination  of 

274,  29  Am.  St.  Rep.  690,  15  L.   R.  A.  a  number  of  the  most  extensive  deal- 

598)  :  "We  can  scarcely  conceive  how  ers  in  flour,  meat,  or  oils,  etc.,  in  one 

mere  territorial  limits  can  be  the  con-  great  city,  to  sell  those  commodities 

trolling  test,  in  all  instances,  of  the  at  only  one  price  or  not  at  all,  within 

legality  of  the  restraints  imposed  upon  the  limits  of  that  city,  would  affect  the 

the   ordinary  course  of  trade.      This  interests  of  the  public,  and,  perhaps, 

criterion  may  do  very  well  when  ap-  also  some  of  the  individual  dealers, 

plied  to  the  occupation  or  profession  much    more    extensively    and    disas- 

of  one  man,  or  even  a  few  individuals ;  trously  than  a  similar  agreement  ex- 

for  neither  their  labor,  industry,  busi-  tended    to    a    much    greater    area    of 

ness,  nor  services  may  be  so  necessary  country,    but    in    which    only    a    few 

to  the  public  as  not  to  be  dispensed  people  reside,  or  require  such  articles  ? 

with  without  inconvenience  or  injury.  It    would    seem    that    the    injurious 

It  appears  to  us,  however,  that  the  effects     upon     the     public     interests 

case   is    very   different    in    regard    to  would  be  in  proportion  to  the  number 

trade  or  commerce  in  those  articles  of  of  people  affected  by  the  restrictions, 

prime  necessity,  or  even  of  very  fre-  though   we  are  not  unaware  that  this 

quent  use  among  a  large  number  of  position  has  not  been  deemed  tenable 
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§  358.    Analysis  of  Rule  —  (E)  Useful  Commodities.  —  The  old 

English  offences  of  regrating,  forestaUing  and  engrossing,  — 
crimes  in  the  days  of  Edward  VI.  and  approved  methods  of 
doing  business  at  the  present  time,  —  related  exclusively  to 
certain  forms  of  traffic  in  the  necessaries  of  life} 


by  some  of  the  authorities  in  cases 
where  the  right  to  exercise  a  trade  or 
profession  within  a  particular  district 
or  locality  has  been  restricted  by  the 
contract.  ^\'e  think  that  territory 
cannot  be  the  sole  test,  though  in  the 
present  instance  the  contract  era- 
braces  such  extensive  territory,  and 
such  a  number  of  localities,  as  to 
bring  it  even  within  that  rule.'' 

Hoffman  v.  Brooks,  11  Cincinnati 
Weekly  Law  Bull.  (Ohio)  259  (1884), 
23  Am.  Law  Reg.  648:  "The  pre- 
siunption  is  always  against  the  validity 
of  such  agreements  [in  restraint  of 
competition],  and,  certainly,  where 
they  include  all  those  engaged  in  any 
business  in  a  large  city  or  district,  are 
unlimited  in  duration,  and  are  mani- 
festly intended,  by  the  surrender  of 
indi  N-idual  discretion,  by  the  arbi- 
trary fixing  of  prices,  or  by  any  of  the 
methods  to  which  the  hope  of  gain 
makes  human  ingenuity  so  faithful, 
to  strangle  competition  outright,  and 
breed  monopolies,  the  law,  while  it 
may  not  punish,  will  not  enforce 
them." 

Chapin  v.  Brown,  83  Iowa,  156 
(1891>,  (48  N.  W.  Rep.  1074,  32  Am. 
St.  Rep.  297,  12  L.  R.  A.  428)  :  "The 
agreement  is  against  public  policy. 
It  plainly  tends  to  monopolize  the 
butter  trade  at  Storm  Lake,  and 
destroy  competition  in  that  business. 
It  is  not  necessary  that  the  enforce- 
ment of  the  agreement  should  actu- 
ally create  a  monopoly  in  order  to 
render  it  invalid,  and,  surely,  where 
all  the  dealers  in  a,  commodity  in  a 
certain  locality  agree  to  quit  the  busi- 
ness, and  the  plaintiffs  are  installed 
as  the  only  dealers  in  that  line,  the 
tendency  is,  for  a  time,  at  least,  to 
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destroy  competition,  and  leave  the 
plaintiffs  as  the  only  dealers  in  that 
species  of  property  in  that  locality. 
Such  contracts  cannot  be  enforced." 

Santa  Clara  Valley  Mill,  etc.  Co.  v. 
Hayes,  76  Cal.  387  (1888),  (18  Pac. 
Rep.  391,  9  Am.  St.  Rep.  211)  :  "Here 
it  [the  plaintiff]  entered  into  a  con- 
tract with  the  object  and  view  to  sup- 
press the  supply  and  enhance  the  price 
of  lumber  in  four  counties  of  the  State. 
The  contract  was  void  as  being 
against  public  policy." 

^  "  Regrating :  In  old  English  law, 
the  offence  of  buying  or  getting  into 
one's  hands  at  a  fair  or  market,  any 
provisions,  corn,  or  other  dead  victuals 
with  the  intention  of  selling  the  same 
again  in  the  same  fair  or  market,  or  in 
some  other  within  four  miles  thereof, 
at  a  higher  price.  The  offender  was 
termed  a  'regrator.'"  Black's  Law 
Diet. 

'^Forestalling  the  Market:  The  act 
of  buying  or  contracting  for  any  mer- 
chandise or  pro\asion  on  its  way  to  the 
market,  with  the  intention  of  selling 
it  again  at  a  higher  price  ;  or  dissuad- 
ing persons  from  bringing  their  goods 
or  provisions  there;  or  per.suading 
them  to  enhance  the  price  when  there. " 
Black's  Law  Diet,  citing  4  Black  Com. 
loS. 

' '  Engrossing :  "Whatsoever  person  or 
persons  that  after  said  first  day  of  May 
shall  engross  or  get  into  his  or  their 
hands,  by  buying,  contracting,  or 
promise-taking,  other  than  by  demise, 
grant,  or  lease  of  land  or  tithe,  any 
corn  growing  in  the  fields,  or  any  corn 
or  grain,  butter,  cheese,  fish,  or  other 
dead  victuals  whatsoever,  within  the 
realm  of  England,  to  the  intent  to  sell 
the  same  again,  shall  be  accepted,  re- 
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The  influence  of  the  early  statutes  and  decisions  against 
those  offences  has  not  yet  entirely  died  out.  The  term  "en- 
gross'' is  not  infrequently  used  in  connection  with  modern 
combinations,  and  the  character  of  an  article  as  one  of  ''the 
necessaries  of  life/'  as  an  "article  of  necessity"  or  "an  article 
of  prime  necessity" — according  to  the  particular  phrase  — 
is  generally  stated  as  a  controlling  reason  why  the  suppression 
of  competition  therein  is  inimical  to  public  policy.^  A  com- 
bination for  the  purpose  of  controlling  the  market  for  an  article 
of  necessity  is  against  public  policy.  But  the  rule  of  public 
policy  is  of  broader  application.^  The  essential  question  is 
whether  the  article  is  a  useful  commodity,^  as  distinguished  from 


puted  and  taken  as  unlawful  engrosser 
or  engrossers."  Statute  5th  and  6th 
Edward  VI.,  entitled,  "An  Act 
against  Regraters,  Forestall ers,  and 
Engrossers"  (ch,  14,  §  3). 

The  acts  thus  denominated  offences 
are  now  recognized  and  approved  as 
necessary  methods  of  transacting  busi- 
ness, and  the  change  of  public  policy, 
with  reference  to  them,  furnishes  an 
apt  illustration  of  its  fluctuating 
nature. 

^  Queen  Ins.  Co.  v.  State  (Tex. 
av.  App.  1893),  22  S.  W.  Rep.  1048: 
"As  we  have  said,  these  statutes 
(against  engrossing,  regrating  and 
forestalling)  have  been  repealed  in 
England.  They  were  applicable 
to  a  condition  of  society  which  no 
longer  exists.  But  it  is  to  be  pre- 
sumed that  the  common-law  principle 
which  underlies  them  is  the  origin  of 
the  modern  doctrine  on  the  subject. 
We  find  that  most  of  the  cases  in 
which  agreements  among  manufac- 
turers and  dealers  to  increase  the 
price  of  their  wares  and  commodities 
were  declared  illegal,  related  to  some 
merchantable  article  of  necessity,  or 
of  great  utility." 

2  In  United  States  v.  E.  C.  Knight 
Co.,  156  U.  S.  12  (1895),  (15  Sup.  Ct. 
Rep.  248),  Mr.  Chief  Justice  Fuller 
said:  "The  argument  is,  that  the 
power  to  control  the  manufacture  of 


refined  sugar  is  a  monopoly  over  a 
necessary  of  life,  to  the  enjoyment  of 
which,  by  a  large  part  of  the  popula- 
tion of  the  United  States,  interstate 
commerce  is  indispensable,  and  that, 
therefore,  the  general  government,  in 
the  exercise  of  the  power  to  regulate 
commerce,  may  repress  such  monopoly 
directly,  and  set  aside  the  instruments 
which  have  created  it.  But  this  argu- 
ment cannot  be  confined  to  necessaries 
of  life,  merely,  but  must  include  all 
articles  of  general  consumption." 

See  also  DeWitt  Wire  Cloth  Co.  v. 
New  Jersey  Wire  Cloth  Co.,  16  Daly 
(N.  Y.),  529  (1891),  (14  N.  Y.  Supp. 
279),  where  the  Court  said:  "Nor  ia 
the  operation  of  the  rule  forbidding 
contracts  restricting  competition  and 
enhancing  price,  limited  to  trade  in 
the  necessaries  of  life,  but,  as  appears 
from  the  citations  above,  extends 
equally  and  alike  to  all  commodities 
of  commerce." 

3  Queen  Ins.  Co.  v.  State  (Tex.  Civ. 
App.  1893),  22  S.  W.  Rep.  1048: 
"The  word  'commodity'  has  two 
significations.  In  its  most  compre- 
hensive sense,  it  means  'convenience, 
accommodation,  profit,  benefit,  ad- 
vantage, interest,  commodiousness ;  ' 
but,  according  to  Webster's  Inter- 
national Dictionary,  the  use  of 
the  word  in  this  sense  is  obsolete. 
Page    286.     The    word    is    ordinarily 
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those  ''articles  of  commerce,  which  are,  in  no  proper  sense, 
necessaries  or  even  conveniences,  but  mere  luxuries  or  append- 
ages of  vanity."  ^ 

No  precise  rule  can  be  stated  for  determining  what  are  articles 
of  necessity.^     The  luxuries  of  the  period  of  Edward  VI.  have 


used  in  the  commercial  sense  of  any 
movable  or  tangible  thing  that  is  ordi- 
narily produced  or  used  as  the  subject 
of  barter  or  sale." 

^  Cummings  v.  Union  Blue  Stone 
Co.,  164  N.  Y.  405  (1900),  (79  Am.  St. 
Rep.  655,  52  L.  R.  A.  262). 

In  Herriraan  t-.  Menzies,  115  Cal. 
16  (1896),  (44  Pac.  Rep.  660,  56  Am. 
St.  Rep.  81,  35  L.  R.  A.  318),  the 
Court  said  :  "An  agreement,  the  pur- 
pose or  effect  of  which  is  to  create  a 
monopolj^,  is  unlawful  if  it  relate  to 
some  staple  commodity,  or  thing,  of 
general  requirement  and  use,  or  of 
necessity,  and  not  something  of  mere 
luxury  or   convenience." 

2 1.  Combinations  for  the  sup- 
pression of  competition  in  the  sale  or 
productio  n  of  the  following  articles 
have  been  held  to  be  inimical  to  public 
policy,  generally  upon  the  ground  that 
they  are  necessaries  of  life. 

Alcohol.  State  v.  Nebraska  Distill- 
ing Co.,  29  Neb.  718  (1890), .(46  N.  W. 
Rep.  155)  :  "Alcohol  is  an  article  of 
commerce.  It  is  applied  to  a  thou- 
sand uses  in  arts  and  manufactures. 
The  amount  which  is  rectified  and 
used  as  intoxicating  drinks  forms  but 
a  \ery  small  part  of  the  quantity 
actually  distilled,  and  being  an  article 
of  commerce,  any  contract  creating  a 
monopoly  therein,  is  against  public 
policy  and  void." 

Beer.  Held :  An  article  of  daily 
consumption  and  a  combination  there- 
in unlawful.  Nester  v.  Continental 
Brew.  Co.  (Pa.),  2  Dist.  R.  177  (1894) ; 
on  appeal,  161  Pa.  St.  473  (1894),  (29 
Atl.  Rep.  102,  41  Am.  St.  Rep.  894). 

Contra,  however,  Anheuser-Busch 
Brewing  Ass'n  v.  Houck  (Tex.  1894), 
(27   S.    W.    Rep.   692). 
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Brick.  Jackson  v.  Brick  Ass'n,  53 
Ohio  St.  303  (1895),  (41  N.  E.  Rep. 
257,  53  Am.  St.  Rep.  637,  35  L.  R. 
A.  287). 

Blue  Stone.  Cummings  v.  Union 
Blue  Stone  Co.,  164  N.  Y.  405  (1900), 
(79  Am.  St.  Rep.  655,  52  L.  R.  A. 
262). 

Biscuits  and  Confectionery.  Ameri- 
can Biscuit,  etc.  Co.  v.  Klotz,  44  Fed. 
721  (1891). 

Butter.  Chapin  v.  Brown,  83 
Iowa,  156  (1891),  (48  N.  W.  Rep. 
1074,  32  Am.  St.  Rep.  297,  12  L.  R. 
A.  428). 

Candles.  Emery  v.  Ohio  Candle 
Co.,  47  Ohio  St.  320  (1890),  (24  N.  E. 
Rep.  660,  32  Am.  &  Eng.  Corp.  Cas. 
165,  21  Am.  St.  Rep.  819). 

Coal.  Morris  Run  Coal  Co.  v.  Bar- 
clay Coal  Co.,  68  Pa.  St.  173  (1871), 
(8  Am.  Rep.  159);  People  v.  Shel- 
don, 139  N.  Y.  251  (1893),  (34  N. 
E.  Rep.  785,  36  Am.  St.  Rep.  690,  23 
L.  R.  A.  221) ;  Arnot  i'.  Pittston,  etc. 
Coal  Co.,  68  N.  Y.  558  (1877),  (23 
Am.  Rep.  190) ;  Drake  v.  Siebold,  81 
Hun  (N.  Y.),  178  (1894),  (30  N.  Y. 
Supp.   697). 

Coke.  Pocahontas  Coke  Co.  v. 
Powhatan  Coal,  etc.  (60  W.  Va..  508 
(1906),  (56  S.  E.  Rep.  264,  116  Am. 
St.  Rep.  901,  10  L.  R.  A.  (N.  S.) 
268). 

Cotton  Bagging.  India  Bagging 
Ass'n  V.  Kock,  14  La.  Ann.  169  (1859)  : 
"The  agreement  between  the  parties 
was  palpably,  and  unequivocall.v,  a 
combination  in  restraint  of  trade,  and 
to  enhance  the  price  in  the  market  of 
an  article  of  prime  necessity  to  cotton 
planters.  Such  combinations  are  con- 
trary to  public  order,  and  cannot  be 
enforced  in  a  court  of  justice." 
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become   the   commonest    of   necessities,   or   have  passed    out 
of  use  altogether.     In  the   present    stage    of    civilization,  the 


Cotton  Seed.  Texas  Standard  Oil 
Co.  V.  Adoue,  83  Tex.  650  (1892), 
(19  S,  W.  Rep.  274,  29  Am.  St.  Rep. 
690,   15  L.  R.  A.  598). 

Glucose  and  its  Products.  Harding 
V.  American  Glucose  Co.,  182  111.  551 
(1899),  (55  N.  E.  Rep.  577,  74  Am. 
St.  Rep.  235,- 64  L.  R.  A.  738). 

Grain.  Craft  v.  McConoughby, 
79  111.  346  (1875),  (22  Am.  Rep.  171). 

Grain  Bags  and  Burlap.  Pacific 
Factor  Co.  v.  Adler,  90  Cal.  110  (1891), 
(27  Pac.  Rep.  361,  25  Am.  St.  Rep. 
102). 

Ice.  GrifEn  v.  Piper,  55  111.  App. 
213  (1894). 

Lumber.  Santa  Clara  Valley  Mill, 
etc.  Co.  V.  Hayes,  76  Cal.  387  (1888), 
(18  Pac.  Rep.  391,  9  Am.  St.  Rep. 
211). 

Matches.  Richardson  v.  Buhl,  77 
Mich.  632  (1889),  (43  N.  W.  Rep. 
1102,  6  L.  R.  A.  457). 

Milk.  People  v.  Milk  Exchange, 
145  N.  Y.  267  (1895),  (39  N.  E.  Rep. 
1062,  45  Am.  St.  Rep.  609,  27 
L.  R.  A.  437) ;  Ford  v.  Chicago  Milk 
Shippers  Ass'n,  155  lU.  166  (1895), 
(39  N.  E.  Rep.  651,  27  L.  R.  A.  298). 

Petroleum  and  its  Products.  State 
V.  Standard  Oil  Co.,  49  Ohio  St.  137 
(1892),  (30  N.  E.  Rep.  279,  34  Am.  St. 
Rep.  541,   15  L.  R.  A.   145). 

Preserves.  American  Preservers 
Trust  V.  Taylor  Mfg.  Co.,  46  Fed.  152 
(1891);  Bishop  v.  American  Pre- 
servers Trust,  157  111.  284  (1895), 
(41  N.  E.  Rep.  765,  48  Am.  St.  Rep. 
317). 

Salt.  Central  Ohio  Salt  Co.  v. 
Guthrie.   35    Ohio    St.    666    (1880). 

Sheep  and  Lambs.  Judd  v.  Har- 
rington, 139  N.  Y.  105  (1893),  (34 
N.   E.  Rep.  790). 

Spring  Tooth  Harrows.  National 
Harrow  Co.  v.  Bement,  21  App.  Div. 
(N.  Y.)  296  (1897),  (47  N.  Y.  Supp. 
462)  ;    "A  harrow  is  an  implement  as 


important  and  as  generally  used  by 
farmers  as  a  plough,  and  i.s  quite  as 
necessary  for  the  proper  cultivation 
of  land  as  any  other  agricultural 
implement,  and  is  in  use  in  every 
properly  cultivated  farm.  .  .  I 
think  it  needs  no  argument  to  show 
that  a  combination  formed  for  the 
purpose  of  controlling  their  prices, 
limiting  their  production,  preventing 
competition  among  manufacturers, 
and  also  preventing  further  improve- 
ment in  them,  is  contrary  to  public 
policy." 

Sugar.  People  v.  North  River 
Sugar  Ref'g  Co.,  54  Hun  (N.  Y.),  354 
(1889),  (3  N.  Y.  Supp.  401)  ;  affirmed 
upon  principles  of  corporation  law, 
121  N.  Y.  582  (1890),  (24  N.  E.  Rep. 
834,  18  Am.  St.  Rep.  843,  9  L.  R. 
A,  33). 

Tobacco.  Hoffman  v.  Brooks,  23 
Am.  Law  Reg.  648  (1884),  (11  Week. 
Law  Bull.    (Ohio)  258). 

Tl^ire  Cloth.  De  Witt  Wire  Cloth 
Co.  V.  New  Jersey  Wire  Cloth  Co., 
16  Daly  (N.  Y.),  529  (1891),  (14  N.  Y. 
Supp.  277). 

II.  The  following  articles  have 
been  held  not  to  be  articles  of  necessity : 

Curtain  Fixtures.  Central  Shade 
Roller  Co.  v.  Cushraan,  143  Mass. 
364  (1887),  (9  N.  E.  Rep.  629)  : 
"The  agreement  does  not  refer  to  an 
article  of  prime  necessity  nor  to  a 
staple  of  commerce,  nor  to  merchan- 
dise to  be  bought  and  sold  in  the  mar- 
ket, but  to  a  particular  curtain  fixture 
of  the  parties'  own  manufacture." 

Glue  made  from  Fish  Skins. 
Gloucester  Isinglass,  etc.  Co.  v. 
Russia  Cement  Co.,  154  Mass.  92 
(1891),  (27  N.  E.  Rep.  1005,  26  Am. 
St.  Rep.  214,  12  L.  R.  A.  563). 

Laundry  Machines.  Dolph  v.  Troy 
Laundry  Mach.  Co.,  28  Fed.  553 
(1886). 

Zinc.     Meredith  v.   Zinc,   etc.  Co., 
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line    between    necessities    and    luxuries    cannot    be     sharply 
drawn. ^ 

A  fortiori  is  it  impossible  to  lay  down  an  exact  rule  for  de- 
termining what  is  a  useful  commodity.  There  are  few  articles 
which  are  bought  and  sold  which  are  not,  in  a  sense,  useful, 
and,  consequently,  few  articles  which  are  not  within  the  rule 
of  pubhc  policy;  except,  perhaps,  articles  the  use  of  which 
pubhc  pohcy  requires  should  be  restricted.^ 


55  N.  J.  Eq.  211  (1897),  (37  Atl.  Rep. 
539). 

All  these  articles  are,  however,  use- 
ful commodities  \\'ithin  the  rule  of 
public  policy. 

^  Brown  v.  Jacobs'  Pharmacy  Co., 
115  Ga.  433  (1902),  (41  S.  E.  Rep. 
553,  90  Am.  St.  Rep.  126,  57  L.  R. 
A.  547):  "Again,  some  courts  have 
sought  to  draw  a  distinction  between 
what  they  term  'necessaries'  or  'the 
necessaries  of  life, 'or  'prime  neces- 
saries, and  contracts  or  agreements 
with  reference  to  other  articles  of 
commerce  or  merchandise.  But  tliis 
distinction  is  not  well  founded. 
What  is  at  one  time  a  luxury  at 
another  is  a  necessity.  The  things 
which  were  considered  sufficient  to 
satisfy  the  description  of  'necessaries' 
a  few  years  ago  will  be  considered 
wholly  insufficient  now,  under  pres- 
ent conditions  of  civilization.  How 
useful  must  a  thing  become  before  it 
enters  the  catalogue  of  necessaries, 
so  that  contracts  to  restrain  trade  in 
regard  to  it,  or  to  foster  monopoly  in 
it,  are  void?" 

2  Anheuser-Busch  Brewing  Ass 'a 
V.  Houck  (Tex.  1894),  (27  S.  W.  Rep. 
695):  "Wo  think  there  can  be  no 
doubt  that  the  rule  that  is  to  be  de- 
rived from  all  the  authorities  con- 
demns, as  being  against  pubhc  policy, 
an  agreement  between  two  or  more 
dealers,  in  an  article  of  prim^e  neces.-^ity 
or  in  general  use  among  the  people, 
whereby  they  agree  to  jointly  control 
the  supply  of  such  article,  to  cease 
competition    between    themselves    in 
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respect  to  it,  and  to  regulate  the  price 
thereof  in  a  given  community  or 
market.  .     There  may  be  a  ques- 

tion as  to  whether  beer  is  an  article 
of  necessity,  but  it  admits  of  no  ques- 
tion that  it  is  an  article  of  usual  and 
general  consumption  and  of  use  among 
the  people.  .     Is  beer  one  of  those 

articles  of  consumption,  though  one  in 
frequent  use  among  the  people,  the 
sale  of  which  is  not  permitted  by 
pubhc  policy  to  be  limited  by  a  con- 
tract in  restraint  of  trade  ?  W^e  have 
concluded  that  it  is  not.  The  poUcy 
of  the  laws  of  the  State  is  not  towards 
the  unrestricted  or  general  sale  of 
such  article.  The  hquor  traffic  has 
ah\'ays  been  kept  in  restraint  by 
statutes  imposing  onerous  conditions 
and  regulations  in  reference  to  its 
pursuits,  clearly  evidencing  a  policy 
of  not  allo^'ing  every  one  to  engage 
in  the  business  at  will." 

Compare,  however,  Nester  v.  Conti- 
nental Brewing  Co.,  161  Pa.  St.  473 
(1894).  (20  Atl.  Rep.  102,  41  Am.  St. 
Rep.  894),  where  the  Court  said: 
"The  appellants  insist  that  restraint 
of  trade  in  the  necessaries  of  life  only, 
is  within  the  prohibition  of  public 
policy.  No  standard  has  been  fur- 
nished by  which  to  ascertain  whatcon- 
stitutes  these  with  referenca  to  the 
general  public.  But  assumiing  that 
beer  is  not  among  them,  it  is  equally 
within  the  reach  of  the  rule.  The 
law  recognizes  it  as  a  commodity, 
regulates  its  sales,  it  is  'an  article 
of  daily  consumption,'  and  the  court 
should  refuse  to  aid  in  any  attempted 
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§  359.  Analysis  of  Rule  of  Public  Policy  applicable  to  Quasi- 
public  Corporations.  —  While  combinations  of  private  corpo- 
rations merely  for  the  purpose  of  restricting  competition  are 
not  invalid/  similar  combinations  of  quasi-public  corporations 
are,  presumptively,  against  public  policy.^  The  rule  provides 
that  every  such  combination  is  invalid  if  either  of  these  con- 
sequences may  follow  its  operation: 

(1)  The  increase  of  charges  beyond  reasonable  rates. 

(2)  The  curtailment  of  facilities  afforded  the  public. 

The  substance  of  the  rule  is  that  every  combination  of  quasi- 
public  corpora tions;  which,  without  statutory  authority,  does 
or  may  deprive  the  public  of  the  benefits  accruing  from  separate 
control  and  management,  is  against  public  policy.^ 


imposition  upon  the  public  by  means 
of  illegal  combinations." 

^  United  States  v.  Trans-Missouri 
Freight  Ass'n,  58  Fed.  84  (1893)  (24 
L.  R.  A.  73),  reversed  on'other  grounds, 
166  U.  S.  324  (1897),  (17  Sup.  Ct. 
Rep.  540)  :  "Another  distinction  which 
is  now  firmly  established  and  en- 
forced grows  out  of  the  nature  of 
the  business  contracted  about,  and 
the  relation  the  contracting  parties 
bear  thereto.  An  individual  or  a 
private  corporation  engaged  in  a 
purely  private  enterprise  may  law- 
fully enter  into  contracts  or  combi- 
nation in  regard  thereto  which  would 
be  invalid  and  illegal  if  the  business 
was  of  a  public  nature,  and  the  corpo- 
ration was  created  for  the  purpose  of 
engaging  therein.^ 

Southern  Electric  Sec.  Co.  v.  State, 
(Miss.  1907),  ,4^  So.  Rep.  789 : 
* '  The  argument  of  counsel  that  a 
public  corporation  may  do  whatever 
an  individual  may  do  is  not  true  in  its 
broadest  aspect.  An  individual  owns 
property  unaffected  by  a  necessity  to 
use  it  in  the  performance  of  duties 
in  which  the  public  have  an  interest, 
and  is  not  restrained  by  charter 
limitations. " 

2  In  Cleveland,  etc.  R.  Co.  v. 
Closser,  126  Ind.  360  (1890),  (26  N.  E. 
Rep.  159,  22  Am.  St.  Rep.  593,  9  L.  R. 


A.  754)  the  Supreme  Court  of  Indiana 
said:  "It  is,  however,  both  appro- 
priate and  necessary  to  adjudge  that 
a  com.bination  between  common 
carriers  to  prevent  com.petition  is,  at 
least,  frima  facie  illegal.  The  doubt 
is  as  to  whether  any  ultimate  purpose 
can  save  it  from  the  condemnation  of 
the  law ;  there  can  be  no  doubt  that, 
unexplained,  such  a  combination,  for 
such  a  purpose,  is  condemned  by 
public  policy.  If  such  a  combination 
can,  in  any  event,  be  admitted  to  be 
legal,  it  can  only  be  so  when  it  is 
affirmatively  shown  that  its  object 
was  to  prevent  ruinous  competition, 
and  that  it  does  not  estabhsh  unrea- 
sonable rates,  unjust  discriminations, 
or  oppressive  regulations.  If  such  a 
contract  can  stand,  it  must  be  upon  an 
affirmative  showing,  and  one  so  full, 
complete,  and  clear  as  to  remove  the 
presumption  (to  which  its  existence,  in 
itself,  gives  rise)  that  it  was  formed  to 
do  mischief  to  the  public  by  repressing 
fair  competition.'' 

3  United  States:  Gibbs  v.  Con- 
soUdated  Gas  Co.,  130  U.  S.  408 
(1889),  (9  Sup.  Ct.  Rep.  553)  :  Chi- 
cago, etc.  R.  Co.  V.  Wabash,  etc.  R. 
Co.,  61  Fed.  996  (1894). 

Illinois:  People  v.  Chicago  Gas 
Trust  Co.,  130  111.  268  (1889),  (22 
N.    E.  Rep.    798,    17    Am.   St.   Rep. 
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CHAPTER    XXXVI 

APPLICATION     OF     RULES     OF     PUBLIC     POLICY     TO     PARTICULAR 
CLASSES     OF    COMBINATIONS 


§  360.    Associations  of  Manufacturers  and  Producers. 

§  361.     Associations  of  Manufacturers  owning  Patents. 

§  362.    As.^oriations  of  Dealers. 

§  363.  Associations  of  Railroad  Companies  —  (A)  Traffic  Contracts  of  Con- 
necting Lines. 

§  364.  Associations  of  Railroad  Companies  —  (B)  Traffic  Contracts  of  Com- 
peting Lines. 

§  364a.  Associations  of  Railroad  Companies  —  (C)  Pools. 

§  365.    Associations  of  Gas  Companies  and  Other  Quasi-puhWc  Corporations. 

§  360.    Associations  of    Manufacturers  and  Producers.  —  The 

application  of  the  rule  of  public  policy  to  trusts  and  corpo- 
rate combinations  formed  by  manufacturing  and  producing 
companies  has  been  illustrated  in  the  leading  cases  of  com- 
binations of  that  description  which  have  already  been  reviewed.' 
Associations  of  competing  manufacturers  or  producers, 
for  the  purpose  of  obtaining  control  of  the  market  for  their 
products,  or  for  the  restriction  of  competition,  have  been  re- 
peatedly entered  into,  and  their  validity  has,  in  many  cases, 
been  passed  upon  by  the  courts.^ 


319,  8  L.  R.  A.  497);  Chicago  Gas 
Light,  etc.  Co.  v.  Peoples  Gas  Light, 
etc.  Co.,  121  111.  530  (1887),  (13  N. 
E.  Rep.  KiO,  2  Am.  St.  Rep.  124).       }■ 

New  York:  Compare  Rafferty  i\ 
Buffalo  City  Gas  Co.,  37'-Ap|i.  Div. 
618  (1899),  (56  N.  Y.  Supp.  288). 

irc.5^  Virtjinia:  West  Virginia 
Transp.  Co.  v.  (Jliio  River  Pipe  Line 
Co.,  22  W.  Va.  625  (18831,  (46  Am. 
Rep.  527). 

^  Sec  ante,  §  342;  "  Basis  of  Rules  — 
(.4)  Case  of  the  Snqar  Trust";  aule, 
§  343 ;  "  Basis  of  Rules  —  (B)  Case  of 
the  Standard  Oil  Trust" ;  aute,  §  344: 
"  Basis  of  Rules —  (C)  Whiskey  Trust 
Cases"  ;  ante,  §345;  "  Basis  of  Rvles  — 
{D )  Case  of  the  Preservers  Trust "  ;  ante, 
§  347 :    "  Basis  of  Rules  —  (F)  Case  of 
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the  Diamond  Match  Company  "  ;  ante, 
§  348:  "  Basis  of  Rules  — {G)  Case  of 
the  Glucose  Comhination"  :  ante,  §349: 
''Basis  of  Rules — (/)  Miscellaneous 
Cases."  —^ 

V-  ^  I.  Oases  holding  associations  of 
competing  ?nanufact<f^im:s^r  producers 
legal :  "' 

United  States:  Dolph  v.  Troy  Laun- 
dry Mach.  Co.,  28  Fed.  553  (1886). 

Massachusetts :  Gloucester  Isin- 
glass, etc.  Co.  V.  Russia  Cement  Co., 
154  Mass.  92  (1891),  (27  N.  E.  Rep. 
1005,  20  Am.  St.  Rep.  214,  12  L.  R.  A. 
563);  Central  Shade  Roller  Co.  v. 
Cushman,  143  Mass.  353  (1887),  (9 
N.  E.  Rep.  629). 

M^issouri:  Skrainka  v.  Scharring- 
ton,  8  Mo.  App.  522  (1880). 
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As  shown  in  a  preceding  section,   these  associations   have 
taken  various  forms.'     Agreements  regulating  prices,  restrict- 


New  Jersey:  Meredith  v.  Zuic  & 
Iron  Co.,  55  N.  J.  E(i.  212  (1897),  (37 
Atl.  Rep.  539) ;  Trenton  Potteries 
Co.  V.  Olyphant,  58  N.  J.  Eq.  507 
(1899),  (43  Atl.  Rep.  723,  78  Am.  St. 
Rep.  612,  46  L.  R.  A,  255). 

New  York :  Cohen  v.  BerUn  &  Jones, 
Env.  Co.,  38  App.  Div.  499  (1899), 
(56  N.  Y.  Supp.  588). 

Rhode  Island :  Oakdale  Mfg.  Co.  v. 
Garst,  18  R.  I.  484  (1894),  (28  Atl. 
Rep.  973,  49  Am.  St.  Rep.  784,  23  L. 
R.  A.  639). 

Canada:  Ontario  Salt  Co.  v.  Mer- 
chants Salt  Co.,  18  Grant's  Ch.  540 
(1871). 

II.  Cases  holding  associations  of 
com'peting  vianufacturers  or  'producers 
illegal : 

Alabama:  Tuscaloosa  Ice  Mfg.  Co. 
V.  Williams,  28  So.  Rep.  669  (1900). 

California :  Santa  Clara  Valley 
Mill,  etc.  Co.  V.  Hayes,  76  Cal.  387 
(1888),  (18  Pac.  Rep.  391,  9  Am.  St. 
Rep.  211) ;  Vulcan  Powder  Co.  v. 
Hercules  Powder  Co.,  96  Cal.  510 
(1892),  (31  Pac.  Rep.  581,  31  Am.  St. 
Rep.  242). 

Michigan :  Western  Woodenware 
Ass'n  V.  Starkie,  84  Mich.  76  (1890), 
(47  N.  W.  Rep.  604,  22  Am.  St.  Rep. 
686,  11  L.  R.  A.  503). 

New  York:  De  Witt  Wire  Cloth 
Co.  V.  New  Jersey  Wire  Cloth  Co.,  16 
Daly,  529  (1891),  (14  N.  Y.  Supp. 
277) ;  Cummings  t).  Union  Blue  Stone 
Co.,  164  N.  Y.  405  (1900),  (79  Am. 
St.  Rep.  655,  52  L.  R.  A.  262). 

Ohio :  Emery  v,  Ohio  Candle  Co., 
47  Ohio  St.  320  (1890),  (24  N.  E. 
Rep.  660,  21  Am.  St.  Rep.  819); 
Central  Ohio  Salt  Co.  v.  Guthrie,  35 
Ohio  St.  666  (1880) ;  Jackson  v.  Brick 
Ass'n,  53  Ohio  St.  303  (1895),  (41 
N.  E.  Rep.  257,  63  Am.  St.  Rep.  637, 
35  L.  R.  A.  287). 

Pennsylvania:  Nester  v.  Continen- 
tal Brew.  Co..  164  Pa.  St.  473  (1894), 


(29  Atl.  Rep.  102,  44  Am.  St.  Rep. 
624) ;  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.,  68  Pa.  St.  173  (1871),  (8  Am. 
Rep.  159). 

Texas:  Texas  Standard  Oil  Co.  v. 
Adoue,  83  Tex.  650  (1892),  (19  S.  W. 
Rep.  274,  29  Am.  St.  Rep.  690,  15 
L.  R.  A.  598). 

^  See  ante,  §308:  '^Formation  of 
Associations." 

In  addition  to  the  cases  referred  to 
in  the  notes  to  §  308,  the  following 
recent  cases  illustrate  different  forms 
of  associations  of  manufacturers  and 
producers  : 

^\Tiere  three  coal  companies  which 
were  competing  in  the  production  and 
sale  of  a  particular  kind  of  coal  organ- 
ized, nominally  in  the  names  of  in- 
diWduals,  a  fourth  corporation  to 
act  as  their  general  sales  agent,  and 
each  corporation  entered  into  a  con- 
tract with  such  agent  giving  it  the 
exclusive  riglit  to  sell  its  entire 
output  of  coal  at  prices  uniform 
with  those  of  the  other  companies,  it 
was  held  that  such  contract  tended 
to  suppress  competition  and  was 
illegal  and  void. 

Slaughter  v.  Thacker  Coal,  etc.  Co., 
55  W,  Va.  642  (1904),  (47  S.  E.  Rep. 
247,  104  Am.  St.  Rep.  1013).  See 
also  Pocahontas  Coke  Co.  v.  Powhatan 
Coal,  etc.  Co.,  60  W,  Va.  508  (1906), 
(56  S.  E.  Rep.  264,  116  Am.  St.  Rep. 
901,  10  L.  R.  A.  (N.  S.)  268). 

Where  several  competing  corpora- 
tions engaged  in  the  business  of  sup- 
plying crushed  granite  severally  en- 
tered into  a  contract  with  a  corpora- 
tion having  a  merely  nominal  capital, 
wherein  each  corporation  agreed  to 
sell  its  entire  output  at  a  stipulated 
price  for  the  period  of  five  years  to 
the  latter  corporation,  and  further 
agreed,  under  a  penalty  so  high  as  to 
be  prohibitory,  not  to  sell  to  any  one 
else,  it  was  held  that  a  combination 
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ing  production  and  creating  selling  agencies,  have  been,  per- 
haps, the  most  common.  Occasionally,  novel  devices  have  been 
adopted,  in  an  attempt  to  avoid  the  effect  of  the  decisions 
against  combinations.  Thus,  an  agreement  was  entered  into 
by  manufacturers  fixing  a  price  for  their  products  far  in  excess 
of  the  market  price,  and  stipulating  that  it  might  l:>e  reduced 
but  not  increased.  It  Avas  contended  that  the  contract,  having 
fixed  a  maximum  price,  was  not  an  agreement  to  raise  prices,  and, 
consequently,  was  not  invalid.  But  it  was  held  that  the  agree- 
ment, for  all  practical  purposes,  controlled  prices  and  was 
illegal.! 

In  another  instance,  for  the  purpose  of  restricting  produc- 
tion, a  manufacturer  was  paid  a  bonus  in  the  form  of  rent  to 


to  pre^'ent  competition  was  created 
which  was  illegal  at  common  law. 

I'lnck  V.  Schneider  Granite  Co., 
187  Mo.  244  (1905),  (86  S.  W.  Rep. 
213,  106  Am.  St.  Rep.  452). 

AMiere  the  object  of  a  corporation 
was  to  obtain  control  of  the  compress 
business  in  certain  territory  b}'  the 
purchase  or  lease  of  local  properties 
and  it  required  from,  vendors  or  les- 
sors an  agreement  not  to  engage  in 
the  business  of  compressing  cotton 
within  fifty  miles  of  any  plant  oper- 
ated by  it  and  to  aid  "in  discouraging 
unreasonable  and  unnecessary  com- 
petition," it  was  held  that  the  execu- 
tion of  such  a  lea.-^e  by  a  local  corpora- 
tion would  be  enjoined  —  the  contract 
being  void  upon  grounds  of  pubUc 
policy. 

Anderson  v.  Shawnee  Compress  Co., 
17  Okl.  231  (1906),  (87  Pac.  Rep. 
315) ;  ajjirmed  by  U.  S.  Supreme  Court, 
April,  190s  (28  Sup.  Ct.  Rep.  572). 

I'or  cases  whtre  contracts  by  one 
corporation  to  sell  its  entire  output 
to  anotlier  corporation  have  been 
held  valid,  sec  Heimbucher  v.  GofT, 
119  111.  App.  373  (1905);  Over  v. 
Byram  Foundry  Co.,  37  Ind.  App. 
452  (1906),  (77  N.  E.  Rep.  302). 
But  compare  Detroit  Salt  Co.  v. 
National  Salt  Co.,  134  !\Iich.  103 
(1903),  (96  N.  W.  Rep.  1). 
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For  consideration  of  the  right  of 
corporations  to  refuse  to  maintain 
trade  relations  -ndth  other  corpora- 
tions, see  Locker  v.  American  Tobacco 
Co.,  121  App.  Div.  (N.  Y.)  443 
(1907),  (106  X.  y.  Supp.  115). 

^  National  Harrow  Co.  v.  Bement, 
21  App.  Div.  (X.  Y.)  290  (1S07),  (47 
N.  Y.  Supp.  462).  The  Court  said: 
"A  contract  fixing  the  prices  of  har- 
rows at  more  than  forty  per  cent  above 
their  value  or  selling  prices,  and  au- 
thorizing the  licensor  to  reduce,  but  not 
to  increase,  the  prices,  as  effectually 
controls  the  prices  for  all  practical 
purposes  as  though  the  power  to  in- 
crease had  been  expressly  reser^'ed 
to  the  plaintiff.  It  would  hardly  be 
practicable  to  fix  the  prices  at  more 
than  fort>'-three  or  forty-five  per 
cent  abo^'e  the  selling  prices  of  the 
harrows." 

The  decision  in  this  case  was  re- 
versed by  the  Xew  York  Court  of 
Appeals,  163  X.  Y.  505  (1900),  (57 
N.  E.  Rep.  704),  and  the  latter  deci- 
sion was  affirmed  by  the  U.  S.  Su- 
preme Court,  186  V.  S.  70  (1902), 
(22  Sup.  Ct.  Rep.  747).  The  reversal, 
however,  was  not  in  respect  of  the 
point  stated  in  the  text  and  foregoing 
extract. 


CHAP.  XXXVl]  APPLICATION   OF   RULES  §   360 

keep  his  plant  idle.  The  arrangement  was  held  to  be  against 
public  policy.' 

It  is,  undoubtedly,  the  better  view  that  a  business  corpo- 
ration may  in  good  faith  purchase  the  plant  of  a  competitor, 
although  the  effect  is  pro  tanto  to  restrict  competition;  but 
it  cannot  do  so  as  a  part  of  a  scheme,  participated  in  by  the 
vendor,  to  form  a  combination  inimical  to  public  policy.^ 

In  applying  the  rule  of  public  policy  to  combinations  of 
manufacturers  or  producers  the  following  propositions  should 
be  observed : 

(1)  No  device  can  serve  as  a  shield  for  an  unlawful  combina- 
tion. 

(2)  An  association  for  the  restriction  of  competition  through 
the  regulation  of  prices  is  not  necessarily  unlawful. 

(.3)  An  association  for  the  restriction  of  competition  through 
the  limitation  of  production  is  not  necessarily  unlawful. 

(4)  An  association  for  the  restriction  of  competition,  either 
through  the  regulation  of  prices  or  Hmitation  of  production, 
becomes  an  association  for  the  control  of  the  market  when  the 
restriction  becomes  suppression. 

(5)  An  association  for  the  control  of  the  market  is  an  unlaw- 
ful combination. 


'  American,  etc.  Co.  v.  Peoria,  etc.  demons  v.  Meadows  (Ky.  1906), 
Co.,  65  111.  App,  502  (1895).  The  (94  S.  W.  Rep.  13). 
scheme  was  held  invalid  under  an  anti-  ^  Carter-Crume  Co.  y.  Peurrung, 
trust  statute,  but  was  undoubtedly  86  Fed.  439  (1898) ;  Coquard  v. 
illegal  without  it.  See  also  Fox,  etc.  National,  etc.  Co.,  171  111.  480  (1898), 
Steel  Co.  tJ.  Schoen,  77  Fed.  29(1896).  (49  N.  E.  Rep.  563);  Trenton  Pot- 
Compare  United  States  Chem.  Co.  v.  teries  Co.  v.  Olyphant,  58  N.  J.  Eq. 
ProAident  Chem.  Co.,  64  Fed.  964  507  (1899),  (43'Atl.  Rep.  723,  78  Am. 
(1894).  St.  Rep.  612,  46  L.  R.  A.  255).     Com- 

Where  one  of  the  two  hotel  pro-  pare,    however,    Lufkin    Rule    Co.    v. 

prietors   in   u,   town   agreed   with   the  FringeU,  57  Ohio  St.  596  (1898),  (49 

other  to  keep  his  hotel  closed  three  N.  E.  Rep.  1030,  63  Am.  St.  Rep.  736, 

years  and  the  latter  agreed  to  pay  the  41    L.    R.    A.    185) ;     Wittenberg   v. 

former  a  specified  sum  monthly  during  MoUyiieaux,  60  Neb.  583  (1900),  (83 

such  time,  it  was  held  that  the  agree-  N.  W.  Rep.  842). 

ment  was  in  restraint  of  trade,  and  This  question  is  more  fully  con- 
illegal.  In  this  case  the  Court  sidered  in  §  354,  ante:  "Analysis  oj 
adopted  the  somewhat  unique  \'iew  Rule  governiruj  Private  Corpora- 
that  a  hotel  is  a  quasi-pnhlic  insti-  tions.  Form  of  Combination  ImmO' 
tution,  the  keeping  open  of  which  by  terial. " 
the  proprietor  is  a  public  duty. 
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§  361.    Associations  of  Manufacturers  owning  Patents.  — The 

leading  cases  with  respect  to  associations  of  manufacturers 
owning  patents,  of  publishers  and  dealers  controlling  copy- 
rights, and  of  manufacturers  and  dealers  possessing  secret 
processes  have  arisen  under  the  federal  anti-trust  statute  in 
connection  with  the  examination  of  which  the  general  sub- 
ject is  considered  at  length.^ 

Particular  consideration  of  the  application  of  the  rules  of 
public  pohcy  to  such  associations,  therefore,  seems  unnecessary. 
But  in  apphang  the  decisions  under  the  federal  statute  it  must 
be  borne  in  mind  that  the  statute  goes  further  than  the  common 
law,  and  prohibits  all  combinations  in  restraint  of  competition 
whether  reasonable  or  unreasonable.  An  association  might 
violate  the  federal  statute  without  infringing  the  rules  of  public 
policy;  but  the  converse  proposition  is  not  true. 

§  362.  Associations  of  Dealers.  —In  the  application  of  the 
rule  of  pubUc  policy  to  associations  of  dealers  the  same  prin- 
ciples govern  as  in  the  case  of  similar  associations  of  manufac- 
turers or  producers. 

Cases  in  which  the  courts  have  passed  upon  the  validity  of 
associations  of  dealers  are  collected  in  the  footnote.^ 

^  See  jpost,   §  399;    ''Application    of  Illinois:     Craft    v.    McConoughby, 

Statute    to    Combination!!    under    Pat-  79  111.  346  (1875),  (22  Am.  Rep,  171)  ; 

ent.';;"  ^  400,  ■' Application  of  Statute  Griffin  t>.  Piper,  55  111.  App.  213  (1894). 

to    Combinations   under  Copyrights  " ;  Iowa :    Chapin  v.  Brown,  83  Iowa, 

§401,  ••Application  of  Statute  to  Com-  156  (1891),  (48  N.  W.  Rep.  1074,  32 

binations  under  Secret  Processes."  Am.  St,  Rep.  297,  12  L.  R,  A,  428). 

^  I.      Cases  holding   associations  of  Louisiana:   India     Bagging    Asso- 

competing  dealers  legal:  elation    v.    Kock,    14    La.    Ann.    164 

Fairbanks   v.   Leary,   40   Wis.   637  (1849). 

(1876);     Kellogg    v.    Larkin,    3    Pin.  New  York:   People  D.  Sheldon,  139 

(Wis.)  123  (1851),  (56  Am.  Dec,  164).  N.    Y.    251    (1893),    (34   N.    E.    Rep. 

A  live  stock  association  organized  785,  36  Am.  St,  Rep.  690,  23  L.  R.  A. 

for  the  protection  of  the  interests  of  221)  ;    People  v.  Milk  Exchange,   145 

its   members   is   not    an   illegal   com-  N.    Y.    267    (1895),    (39    N.    E.    Rep. 

bination.  1062,  45  Am.     St.   Rep.   609,    27    L. 

Gladish  v.  Kansas  City  Live  Stock  R.  A,  437)  ;    Judd  v.  Harrington,  139 

Exch,   113  Mo.  App.  726  (1905),   (89  N.    Y.    105    (1893),    (34  N.    E.    Rep. 

S.  W,  Rep.  77).  790;    Arnot    v.  Pittston,  etc.  Coal  Co., 

II,    Cases    holding    associations    of  68  N.   Y.   558  (1877),    (23  Am.    Rep. 

competing  dealers  illegal:  190). 

California :    Pacific    Factor   Co.   v.  In   the   last   ease   the    Court   said : 

Adler,   90  Cal.    110   (1891),    (27   Pac.  "Every  producer  or  vendor  of  coal  or 

Rep.  36,  25  Am.  St.  Rep.  102).  other  commodity  has  the  right  to  use 
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§  363.  Associations  of  Railroad  Companies  —  (A)  Traffic  Con- 
tracts of  Connecting  Lines.  —  A  railroad  company,  upon  prin- 
ciples of  the  common  law,  may  make  such  contracts  and 
arrangements  with  companies  owning  connecting  lines,  for  the 
interchange  of  traffic,  through  rates,  and  through  bills  of  lading, 
as  it  may  deem  expedient.'  As  a  common  carrier,  it  is  only 
bound  to  carry  on  its  own  line,  and,  in  the  absence  of  statutory 
regulation  to  the  contrary,  may,  without  undue  discrimination, 
select  its  own  agencies  for  forwarding  upon,  or  receiving  freight 
from,  other  routes.^     Judge  Lacombe  in  Prescott  v.  Atchison, 

on  his  own  line,  and  we  think  it  quite 
clear  that  if  he  contracts  to  go  beyond 
he  may,  in  the  absence  of  statutory 
regulations  to  the  contrary,  determine 
for  himself  what  agencies  he  will  em- 
ploy. His  contract  is  equivalent  to 
an  extension  of  his  line  for  the  purpose 
of  the  contract,  and  if  he  holds  him- 
self out  as  a  carrier  beyond  the  line, 
so  that  he  may  be  required  to  carry  in 
that  way  for  all  alike,  he  may  never- 
theless confine  himself  in  carrviiig  to 
the  particular  route  he  chooses  to  use. 
He  puts  himself  in  no  worse  position, 
by  extending  his  route  with  the  help 
of  others,  than  he  would  occupy  if 
the  means  of  transportation  em- 
ployed were  all  his  own.  He  cer- 
tainly may  select  his  own  agencies  and 
his  own  associates  for  doing  his  own 
work." 

See  also  St.  Louis  Drayage  Co.  v. 
Louisville,  etc.  R.  Co.,  65  Fed.  39 
(1894) ;  Little  Rock,  etc.  R.  Co.  v. 
St.  Louis,  etc.  R.  Co.,  41  Fed.  563 
(1890). 

In  Eclipse  Towboat  Co.  v.  Pont- 
chartain  R.  Co.,  24  La.  Ann,  1  (1872), 
a  railroad  and  steamboat  company, 
forming  a  through  line,  agreed  to  pro- 
rate freight  from  New  Orleans  to 
Mobile,  and  it  was  held  that,  as  com- 
mon carriers,  in  the  absence  of  statu- 
tory prohibition,  they  might  agree  or 
refuse  to  prorate  through  freight  with 
anybody,  and  that  another  steamboat 
company  had  no  ground  of  com- 
plaint. 


all  legitimate  efforts  to  obtain  the 
best  price  for  the  article  in  which  he 
deals.  But  when  he  endeavors  to 
artificially  enhance  prices  by  suppress- 
ing or  keeping  out  of  the  market  the 
products  of  others,  and  to  accom- 
plish that  purpose  by  means  of  con- 
tracts binding  them  to  withhold  their 
supply,  such  arrangements  are  even 
more  mischievous  than  combinations 
not  to  sell  under  an  agreed  price. 
Combinations  of  that  character  have 
been  held  to  be  against  public  pohcy 
and  illegal." 

'  United  StcUes :  Columbus  R.  Co. 
V.  Indianapolis  R.  Co.,  5  McLean,  450 
(1853). 

Illinois:  Chicago,  etc.  R.  Co.  v. 
Ayres,  140  111.  644  (1892),  (30  N.  E. 
Rep.  687). 

Minnesota :  Stewart  v.  Erie,  etc, 
Transp.  Co.,  17  Minn.  372  (1871). 

New  York:  Hartford,  etc.  R.  Co. 
V.  New  York,  etc.  R.  Co.,  3  Rob.  411 
(1865). 

New  Jersey:  Sussex  R.  Co.  v. 
Morris,  etc,  R,  Co,,  19  N,  J,  Eq,  13 
(1868) ;  reversed  on  other  grounds, 
20  N,  .T,  Eq.  542  (1869). 

Pennsylvania :  Cumberland  Val- 
ley R,  Co,  V.  Gettysburgh,  etc,  R,  Co., 
177  Pa,  St,  519  (1896),  (35  Atl,  Rep, 
952), 

2  In  Atchison,  etc,  R,  Co,  v.  Den- 
ver, etc,  R,  Co.,  110  U,  S,  680  (1884), 
(4  Sup,  Ct,  Rep,  185),  Mr.  Chief  Jus- 
tice Waite  said  :  "At  common  law,  a 
carrier  is  not  bound  to  carry  except 
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etc.  R.  Co.  '  said:  "Now  I  know  of  no  principle  of  common 
law  which  forbids  an  individual  railroad  corporation,  or  two 
or  more  corporations,  from  selecting  as  to  which  one  of  two  or 
more  corporations  they  will  employ,  as  auxiliaiy  to  their  own 
lines,  as  the  agency  by  which  they  will  send  freight  beyond  their 
own  lines,  or  as  their  agent  to  receive  freight  on  the  auxiliary 
line  to  be  transmitted  to  their  own  line  upon  through  bills  and 
without  breaking  bulk." 

The  Interstate  Commerce  Act  ^  and  other  statutes  requir- 
ing carriers  to  furnish  equal  facilities  for  the  interchange  of 
traffic  with  connecting  lines,  and  providing  that  there  shall  be 
no  discrimination  in  rates  and  charges,  do  not  invalidate 
traffic  contracts  for  the  interchange  of  business  and  relating 
to  matters  purely  of  mutual  accommodation;  nor  require  that 
such  a  contract,  if  made  with  one  connecting  carrier,  shall  be 
made  with  all.^  If  a  railroad  company  afford  equal  physical 
facilities  for  the  reception  and  delivery  of  freight,  and  maintain 
equal  rates,  it  may,  without  contravening  such  statutes,  dis- 
criminate in  forwarding  through  freight,  and  in  paying,  or 
waiving  prepayment  of,  charges,  and  may  enter  into  traffic 
contracts  for  such  purposes.^ 

'  Prescott,  etc.  R.  Co.  v.  Atchison,  cott,  etc.  R.  Co.  v.  Atchison,  etc.  R. 

etc.  R.  Co.,  73  Fed.  438  (1896).  Co.,  73  Fed.  438  (1896),  (practically 

2  Par.    2    of    §  3   of   the    Interstate  overruling   the   decision   of   the   same 

Commerce  .\ct  (24  U.  S.  Stat,  at  L.  court   in   New   York,    etc.    R.    Co.    v. 

380)   provides:   "Every  common  car-  New  York,  etc.  R.  Co.,  50  Fed.  867 

rier  subject  to  the  pro%'isions  of  this  (1892)) ;    Little  Rock,  etc.  R.  Co.   !'. 

act  shall,  according  to  their  resjicctive  St.   Louis,   etc.   R.   Co.,   63   Fed.    775 

powers,  afford  all  reasonable,  proper  (1894),   (26  L.   R.   .\.    192),   affirming 

and  equal  facilities  for  the  interchange  59  Fed.  402  (1894) ;     Kentucky,  etc. 

of    traffic    between    their    resi")ccti\-e  Bridge  Co.  v.  Louis\'ille,  etc.  R.  Co., 

lines,  and  for  the  recei%'ing,  forward-  37  Fed.  567  (1889),  (2  L.  R.  .\.  289). 

ing,  and  delivering  of  passengers  and  Ree     also     Atchison,    etc.    R.    Co.    v. 

property    to   and    from    tlieir   several  Denver,  etc.   R.  Co.,   110  U.   S.     667 

lines,  and  those  connecting  theremth,  (18S4),  (4  Sup.  Ct.  Rep.  185),  where 

and   shall    not    di^crmiinate   in    their  the    Supreme    Court    of    the    United 

rates  .^nd  charges  between  such  con-  States   construed   a   pro\'ision   of   the 

necting  lines ;    but  this  shall  not  be  Colorado  Constitution  similar  to  that 

construed  as  requiring  any  such  com-  of  the  Interstate  Commerce  Act  above 

mon    carrier    to   give    the   use    of  its  stated. 

tracks  or  ternainal  facilities  to  another  ^  Southern  Indiana  Express  Co.  r. 

carrier  engaged  in  like  business."  United  States  Exp.  Co.,  88  Fed.  659 

'  Gulf,  etc.  R.  Co.  V.  Miami  Steam-  (1S9S),  {affirmed  92  Fed.  1(122  (1899))  : 

ship  Co.,  86  Fed.  407  (1898);    Pres-  "The    furnishing    of    equal    faciUties, 
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The  question  whether  traffic  contracts  between  connecting 
railroads  are  of  such  a  character  as  to  operate  in  restraint  of 
interstate  commerce  in  violation  of  the  federal  anti-trust  law 
is  considered  in  another  chapter.* 

§  364.  Associations  of  Railroad  Companies  —  (B)  Traffic  Con- 
tracts of  Competing  Lines.  —  Traffic  contracts  between  com- 
peting railroad  companies  for  the  estabhshment  and  mainte- 
nance of  rates,  and,  for  the  restriction  of  competition,  in 
the  absence  of  statutory  prohibitions,  are  not  necessarily , 
although   presumptively,^   against   public   policy.^     Such   con- 


without  discrimination,  does  not  re- 
quire a  common  carrier  to  advance 
money  to  all  other  carriers  on  the 
same  terms,  nor  to  give  credit  for  the 
carriage  of  articles  of  trade  and  com- 
merce to  all  carriers  because  it  ex- 
terlds  credit  for  such  services  to 
others."  Citing  Oregon  Short  Line, 
etc.  R.  Co.  V.  Northern  Pacific  R.  Co., 
61  Fed.  158  (1894) ;  Little  Rock,  etc. 
R.  Co.  V.  St.  Louis  Southwestern  R. 
Co.,  63  Fed.  775  (1894),  (26  L.  R.  A. 
192) ;  Little  Rock,  etc.  R.  Co.  v.  St. 
Louis,  etc.  R.  Co.,  41  Fed.  5b^  (1890). 
See  also  Gulf,  etc.  R.  Co.  v.  Miami 
Steamship  Co.,  86  Fed.  407  (1898). 

^Post,  ch.  XXXIX.  :  ''Construction 
and  Application   of  Federal   Statute." 

2  Cleveland,  etc.  R.  Co.  v.  Closser, 
126  Ind.  348  (1890),  (26  N.  E.  Rep. 
159,  22  Am.  St.  Rep.  593,  9  L.  R.  A. 
754). 

*  The  argument  in  favor  of  per- 
mitting competing  railroad  companies 
to  enter  into  reasonable  traffic  con- 
tracts is  well  stated  by  Judge  Blodgett 
in  Manchester,  etc.  R.  Co.  v.  Concord 
R.  Co.,  66  N.  H.  127  (1890),  (20  Atl. 
Rep.  383,  49  Am.  St.  Rep.  582)  : 
"The  naked  question  presented  then 
is,  whether  all  contracts  between  rival 
railway  corporations  which  prevent 
competition  are  necessarily  contrary 
to  public  policy,  and  therefore  mala 
prohihita  and  illegal  in  themselves. 
To  state  this  question  is  to  answer  it 
in  the  negative,  because  it  is  ob\'ious 
that  the  answer  depends  on  circum- 


stances. While,  without  doubt,  con- 
tracts which  have  a  direct  tendency 
to  prevent  a  healthy  competition  are 
detrimental  to  the  public  and,  conse- 
quently, against  pubUc  policy,  it  is 
equally  free  from  doubt  that  when 
such  contracts  prevent  an  unhealthy 
competition,  and  yet  furnish  the  pub- 
lic with  adequate  facilities  at  fixed 
and  reasonable  rates,  they  are  bene- 
ficial, and  in  accord  ^dth  sound  prin- 
ciples of  pubhc  pohcy.  For  the 
lessons  of  experience,  as  well  as  the 
deductions  of  reason,  amply  demon- 
strate that  the  pubhc  interest  is  not 
subserved  by  competition,  which  re- 
duces the  rate  of  transportation 
below  the  standard  of  fair  compensa- 
tion; and  the  theory  which  formerly 
obtained,  that  the  public  is  benefited 
by  unrestricted  competition  between 
railroads,  has  been  so  emphatically 
disproved  by  the  results  which  have 
generally  followed  its  adoption  in 
practice,  that  the  hope  of  any  per- 
manent relief  from  excessive  rates 
through  the  competition  of  a  parallel 
or  rival  road  may,  as  a  rule,  be  justly 
characterized  as  illiisory  and  falla- 
cious." 

See  also  Hare  v.  London,  etc.  R. 
Co.,  2  Johns.  &  H.  103  (1861),  (30  L. 
J.  Ch.  817,  7  Jur.  (n.  s.)  1145),  where 
Vice-Chancellor  Wood  said:  "With 
regard  to  the  argument  against  the 
validity  of  the  agreement  [a  railroad 
traffic  contract],  I  may  clear  the 
ground   of   one    objection    by    saving 
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tracts  have  often  resulted  beneficially  to  the  public  as  well 
as  to  the  companies.  The  public  interests^  in  the  past,  have 
not  always  been  promoted  by  ruinous  competition,  rate-cutting 
and  railroad  bankruptcy. 

The  vahdity  of  a  traffic  contract,  in  the  absence  of  a  con- 
trolling statute,  depends  upon  whether  its  provisions  go  further 
than  is  necessary  to  prevent  unhealthy  competition  —  whether 
its  purpose  or  necessary  or  natural  effect  is  to  increase  rates 
or  diminish  facilities.  Traffic  contracts  affecting  interstate 
commerce  have,  however,  been  held  to  come  within  the  pro- 
hibition of  the  federal  anti-trust  act,  the  appUcation  of  which 
is  fully  considered  elsewhere.^ 

§  364a.  Associations  of  Railroad  Companies  —  (C)  Pools.  — 
The  nature  of  that  form  of  traffic  contract  called  a  pool  has 
iilready  been  fully  described.^     In  England  the  validity  of  pool- 


that  I  see  nothing  in  the  alleged  in- 
jury to  the  public  arising  from  the 
prevention    of    competition.  It 

is  a  mistaken  notion  that  the  public 
is  benefited  by  putting  two  railway 
■companies  against  each  other  till  one 
is  ruined,  the  result  being  at  last  to 
raise  the  fares  to  the  highest  possible 
standard." 

The  other  side  is  presented  in  the 
dissenting  opinion  of  Judge  Shiras  in 
United  States  v.  Trans.  Missouri 
Freight  Ass'n,  58  Fed.  58  (1893), 
(24  L.  R.  A.  73)  (quoted  with  ap- 
proval by  the  Supreme  Court  in  s.  c. 
166  U.  S.  290  (1896))  :  "I  fail  to  per- 
<:eive  the  force  of  the  argument  that, 
because  railway  companies,  through 
their  own  action,  cause  evils  to  them- 
selves and  the  public  by  sudden 
changes  or  reductions  in  tariff  rates, 
they  must  be  permitted  to  deprive 
the  community  of  the  benefit  of  com- 
petition in  securing  reasonable  rates 
for  the  transportation  of  the  products 
of  the  country.  Competition,  free 
and  unrestricted,  is  the  general  rule 
which  governs  all  the  ordinary  busi- 
ness pursuits  and  transactions  of  life. 
Evils,  as  well  as  benefits,  result  there- 
from.    In  the  fierce  heat  of  compe- 
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tition  the  stronger  competitor  may 
crush  out  the  weaker,  fluctuations  in 
prices  may  be  caused  that  result  in 
wreck  and  disaster ;  yet  balancing  the 
benefits  as  against  the  evils,  the  law 
of  competition  remains  as  a  control- 
ling element  in  the  business  world. 
That  free  and  unrestricted  compe- 
tition in  the  matter  of  railroad  charges 
may  be  productive  of  evils  does  not 
militate  against  the  fact  that  such  is 
the  law  now  governing  the  subject. 
No  law  can  be  enacted  nor  system  be 
devised  for  the  control  of  human 
affairs  that,  in  its  enforcement,  does 
not  produce  some  e^-il  results,  no 
matter  how  beneficial  its  general  pur- 
pose may  be.  There  are  benefits  and 
there  are  evils  which  result  from,  the 
operation  of  the  law  of  free  compe- 
tition between  railway  companies. 
The  time  may  come  when  the  com- 
panies will  be  relieved  from  the  opera- 
tion of  this  law,  but  they  cannot,  by 
combination  and  agreements  among 
themselves,  bring  about  this  change." 

^  Post,  §  398:  "Statute  applies  to 
Combinations  of  Railroads  and  Other 
Carriers. " 

2  See  ante,  §308:  "Formation  of 
Associations." 
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ing  agreements  has  been  sustained  and  they  are  held  to  be  vahd 
and  enforceable  contracts.'  In  the  Continental  countries  of 
Europe,  also,  pools  are  generally  legalized.  There  are  well- 
organized  systems  of  pools  in  most  of  these  countries,  and, 
in  some  of  them,  the  governments  themselves  enter  into  pools 
with  respect  to  State  and  private  lines. 

In  this  country,  on  the  other  hand,  while  pools  flourished 
prior  to  the  passage  of  the  Interstate  Commerce  Act  ^  they 
were  never  recognized  as  valid  agreements.  The  courts  would 
not  lend  their  aid  to  enforce  them  and  they  were  considered  to 
be  against  public  policy.'  In  1887  the  Interstate  Commerce 
Act  absolutely  prohibited  them.* 


'  Hare  v.  London,  etc.  R.  Co.,  2 
Johns.  &  H.  80  (1861),  (30  L.  J.  Ch. 
817;  7  Jur.  (n.  s.)  1145).  See  also 
Shrewsbury,  etc.  R.  Co.  v.  London, 
etc.  R.  Co.,  17  Q.  B.  652  (1857),  (2 
Mac.  &  G.  324,  16  Beav.  411,  4  De 
Gex.  M.  &  G.  116,   6  H.  L,  Cas.  113). 

A  pooling  contract,  amounting 
substantially  to  an  amalgamation 
without  legislative  authority,  was 
held  invalid  by  Vice-Chancellor  Wood 
in  Chatham  v.  Newcastle,  etc.  R.  Co., 
7  Week.  R.,  731  (1859)  5  Jur.  (n.  s.) 
1100. 

^  The  first  important  railroad  pool 
in  this  country  was  the  Chicago- 
Omaha  pool,  which  was  formed  in 
1870  by  the  Nortliwestern,  the  Bur- 
Ungton  and  Rock  Island  roads. 
This  pool  was  successfully  operated 
all  through  the  Granger  agitation, 
and  was  merged  into  the  Western 
Freight  Association  in  1884.  An- 
other western  pool  was  the  South- 
western Rate  Association,  which 
was  estabhshed  in  1876,  and  related 
to  traffic  between  Chicago  and  St. 
Louis   and   Mississippi    River    points. 

An  early  eastern  pool  was  organ- 
ized by  the  anthracite  coal  roads  in 
1872  and  continued  in  various  forms 
for  several  years.  In  fact,  prior  to 
1887,  practically  every  railroad  in 
the  country  which  sought  for  com- 
petitive business  was  in  one  or  more 


pools.  Probably  the  most  compre- 
hensive and  eiTective  of  all  was  the 
Southern  Railway  and  Steamship 
Association,  which  covered  the  south- 
ern traffic. 

^  In  Chicago,  etc.  R.  Co.  v.  Wabash, 
etc.  R.  Co.,  61  Fed.  998  (1894),  the 
Court  said  with  reference  to  a  pooling 
contract:  "Courts  will  not  lend  their 
aid  to  enforce  the  performance  of  a 
contract  which  is  contrary  to  public 
policy  or  the  law  of  the  land,  but  will 
leave  the  parties  in  the  plight  their 
own  illegal  action  has  placed  them." 

For  general  consideration  of  the 
legality  of  pooling  contracts,  see 
Nashua,  etc.  R.  Co.  v.  Boston,  etc.  R. 
Co.,  19  Fed.  804  (1884). 

In  Central  Trust  Co.  v.  Ohio  Cen- 
tral R.  Co.,  23  Fed.  306  (1885),  it  was 
held  that  when  a  pooling  contract 
has  been  fully  executed  and  the  profits 
derived  therefrom  collected  and  held 
by  a  receiver  of  one  of  the  companies, 
he  will  not  be  allowed  to  retain  them, 
but  will  be  ordered  to  make  pajTnent 
to  the  other  party  to  the  contract  in 
accordance  with  its  terms  and  with- 
out regard  to  its  validity. 

For  consideration  of  poohng  ar- 
rangements made  by  receivers,  see 
Missouri  Pac.  R.  Co.  v.  Texas,  30 
Fed.  2  (1887). 

*  Section  5  of  the  Interstate  Com- 
merce Act  provides  as  follows  :  "That 
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§   365  INTERCORPORATE    RELATIONS  [pART   V 

The  anti-pooling  clause  was  the  outgrowth  of  the  popular 
feeling  that  pools  are  designed  to  increase  rates  and  have  that 
effect.  The  real  purpose  of  a  pool,  however,  is  to  maintain 
rates,  not  to  establish  or  increase  them.  And,  as  a  matter  of 
fact,  rates  decreased  in  this  country  when  pools  were  most 
prevalent.  Pools  undoubtedly  eliminate  competition,  but 
competition  inevitably  leads  to  the  rebates  and  other  discrimina- 
tions prohibited  by  another  clause  of  the  Interstate  Commerce 
Act.  Competition  cannot  be  enforced  and  discriminations 
prevented  at  the  same  time.  The  Act  presents  the  anomaly 
of  prohibiting  discriminations,  and  at  the  same  time  of  prohibit- 
ing a  most  effective  means  for  preventing  them.  Instead  of 
prohibiting  pools  they  might  well  have  been  legalized  and 
then  regulated.' 

§  365.  Associations  of  Gas  Companies  and  Other  Quasi-public 
Corporations.  —  The  rule  of  public  policy  applicable  to 
guast-public  corporations  necessarily  applies  to  all  corporations 
of  that  class.  An  examination  of  the  rule  in  reference  to  par- 
ticular corporations  or  kinds  of  corporations,  within  that 
class,  is  valuable  only  by  way  of  illustration. 

it  shall  be  unlawful  for  any  common  owning    parallel    lines    wherein    it    is 

carrier   subject   to   the   provisions   of  agreed    that    neither    company    shall 

this  Act,  to  enter  into  any  contract,  interfere  with  the  otlier  in  construct- 

agreement  or  combination  with  any  ing  new  lines ;   nor  does    it  invalidate 

o,ther  common  carrier  or  carriers  for  a  contract  as  a  whole,  but  only  the 

the    pooling    of    freights    of    different  pooling  pro\"isions  in  it. 

and  competing  railroads,  or  to  divide  Ives  v.  Smith,  55  Hun  (N.  Y.),  606 

between  them  the    aggregate   or  net  (1889),  (8  N.  Y.  Supp.  46),   affirming 

proceeds  of  the  earnings  of  such  rail-  19  N.  Y.  St.  Rep.  556  (1888),  (3  X.  Y. 

roads,    or   any  portion  thereof;    and  Supp.  645). 

in  any  case  of  an  agreement  for  the  ^  Various  measures  concerning  pool- 

poohng  of  freights  as  aforesaid  each  ing  have   been   proposed   during  the 

day  of  its  continuance  shall  be  deemed  last    ten    years.     Some    have    merely 

a  separate  offence."  removed  the  prohibition.    Others  have 

The  provisions  of  this  section  do  made  pooling  lawful,   but  have  pro- 

not  apply  to  a  pooling  contract  be-  A-ided  for  the  submission  of  the  pool- 

tween  a  railroad  company  and  a  pipe  ing  agreement  to  the  Interstate  Com- 

Mne  company  for  the  transportation  merce     Commission.       Consolidations 

of  oil.  have  so  largely  di^■ided  the  field  that 

Independent  Refiners'  Ass'n  v.  now  it  is  rather  late  for  strictly  pool- 
Western  Xew  York,  etc.  R.  Co  ,  4  Int.  ing  legislation.  Legalization  of  traffic 
C!om.  Rep.  162  (1892).  agreements      between      railroads      is, 

This  section  does  not  invalidate  a  however,     demanded.      See     post,      § 

contract  between  railroad  companies  398,  note, 

664 


CHAP.  XXXVl] 


APPLICATION   OF  RULES 


§  365 


Gas  companies  which  have  acquired  the  right  to  lay  their 
pipes  in  the  pubHc  streets  are  quasi-public  corporations,  and 
any  combination  among  them,  the  necessary  or  natural  con- 
sequence of  the  operation  of  which  will  be  to  increase  charges 
beyond  reasonable  rates  or  to  restrict  facilities,  is  inimical 
to  public  policy.^ 


^  Gibbs  V.  Consolidated  Gas  Co., 
130  U.  S.  408  (1889),  (9  Sup.  Ct.  Rep. 
553)  :  "The  supplying  of  illuminating 
gas  is  a  business  of  a  public  nature  to 
meet  a  public  necessity.  It  is  not  a 
business  like  that  of  an  ordinary  cor- 
poration engaged  in  the  manufacture 
of  articles  that  may  be  furnished  by 
individual  effort.  .  .  Hence,  while 
it  is  justly  argued  that  those  rules 
which  say  that  a  given  contract  is 
against  public  policy  should  not  be 
arbitrarily  extended  so  as  to  interfere 
with  the  freedom  of  contract,  yet,  in 
the  instance  of  business  of  such  char- 
acter that  it  presumably  cannot  be 
restrained  to  any  extent  whatever 
without  prejudice  to  the  public  inter- 
est, courts  decline  to  enforce  or  sus- 
tain contracts,  imposing  such  re- 
straint, however  partial,  because 
ia  contravention  of  public  policy." 

People  V.  Chicago  Gas  Trust  Co., 
130  111.  293  (1889),'  (22  N.  E.  Rep. 
798,  17  Am.  St.  Rep.  319,  8  L.  R.  A. 
497)  :  "The  business  of  manufactur- 
ing and  distributing  illuminating  gas 
by  means  of  pipes  laid  in  the  streets 
of  a  city  is  a  business  of  a  public 
character ;  it  is  the  exercise  of  a 
franchise  belonging  to  the  State;  the 
services  rendered  and  to  be  rendered 
for  such  a  grant  are  of  a  pubhc  nature ; 
companies  engaged  in  such  business 
owe  a  duty  to  the  pubhc ;  any  un- 
reasonable restraint  upon  the  per- 
formance of  such  duty  is  prejudicial 
to  the  public  interest  and  in  contra- 
vention  of  public   policy." 

See  also  Chicago  Gas  Light,  etc.  Co. 
V.  People's  Gas  Light,  etc.  Co.,  121  111. 
530  (1887),  (13  N.  E.  Rep.  169,  2  Am. 
St.  Rep.  124) ;  State  v.  Portland  Natu- 


ral Gas,  etc.  Co.,  153  Ind.  483  (1899), 
(53  N.  E.  Rep.  1089,  74  Am.  St.  Rep. 
314,  53  L.  R.  A.  413) ;  San  Antonio 
Gas  Co.  V.  State,  22  Tex.  Gv.  App.  118 
(1899),  (54  S.  W.  Rep.  289). 

Compare  these  decisions  with  that 
in  the  case  of  Rafferty  v.  Buffalo  City 
Gas  Co.,  37  App.  Div.  (N.  Y.)  622 
(1899),  (56  N.  Y.  Supp.  288),  where 
the  Court,  in  holding  that  one  gas 
company  had  power  to  naake  a,  con- 
tract to  purchase  stocks  and  bonds  of 
a  competing  company,  said:  "It  is 
further  said  that  the  contemplated  pur- 
chase operates  to  effect  a  combination 
with  another  company  for  the  creation 
of  a  monopoly,  or  the  unlawful  restraint 
of  trade,  or  the  prevention  of  competi- 
tion in  a,  necessary  of  life,  contrary  to 
the  provisions  of  §  7  of  the  Stock  Cor- 
poration Law.  A  monopoly  is  not 
constituted.  No  exclusive  priWlege  or 
right  as  against  individuals  or  corpora- 
tions to  manufacture  or  sell  gas  is  ac- 
quired. Nor,  in  a  more  restricted  use 
of  the  word  '  monopoly, '  is  that  con- 
dition brought  about  by  force  of  this 
contract.  .  The  contract  of  pur- 
chase here  involved  does  not  appear 
on  its  face  to  be  in  unlawful  restraint 
of  trade,  nor  to  prevent  lawful  com- 
petition. The  avowed  and  apparent 
purpose  of  it  is  to  prevent  ruinous 
competition.  .  A  contract  made 
to  prevent  or  avoid  destructive  com- 
petition is  not  necessarily  invahd." 

A  statute  authorizing  the  con- 
solidation of  the  gas  companies  in  a 
city  is  not  invahd  as  authorizing  the 
creation  of  a  monopoly. 

People  V.  People's  Gas  Light,  etc. 
Co.,  205  111.  482  (1903),  (68  N.  E.  Rep. 
950,  98  Am.  St.  Rep.  244). 
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All  carrier  corporations  which  exercise  public  franchises 
are  governed,  in  respect  of  the  right  of  association,  by  the 
same  rule.  It  is  immaterial  whether  they  physically  carry 
merchandise,  convey  messages  by  means  of  the  electrical 
current,^  or  maintain  a  pipe  hne  for  the  transportation  of 
petroleum.^ 


'  In  Benedict  v.  Western  Union  Tel. 
Co.,  9  Abb.  N.  C.  (N.  Y.)  221  (1881), 
when  two  competing  telegraph  com- 
panies entered  into  an  agreement  for 
di^^ding  expenses  and  earnings,  the 
Court  said:  "In  the  absence  of  any 
legislation,  it  might  be  rirged  that  such 
arrangements  were  against  pubhc 
policy  as  tending  to  prevent  competi- 
tion ;  but  in  \iew  of  the  legislation 
which  authorizes  the  consolidation  of 
these  corporations,  the  purchase  and 
sale  of  their  franchises,  the  joint  con- 
struction and  use  of  telegraph  lines, 
all  of  which  tend  to  prevent  competi- 
tion, it  cannot  be  said  that  any  such 
public  policy  is  countenanced  by  the 
legislature  of  this  State. " 

CoTnpare  this  language  with  that  of 
the  New  York  Court  of  Appeals  in  the 
Sugar  Trust  Case  (People  v.  North 
River  Sugar  Ref'g  Co.,  121  N.  Y.  582 
(1890)),  (24  N.  E.  Rep.  834,  18  Am.  St. 
Rep.  843,  9  L.  R.  A.  33),  where  it 
was  said,  in  substance,  that  a  grant  of 
authority  to  consoUdate  only  coun- 
tenanced consolidation  according  to  its 
provisions,  and  was  no  indication  of 
public  poUcy  in  favor  of  combinations. 

An  agreement  between  a  telegraph 
company  and  a  railroad  company, 
wherein  the  latter  grants  to  the  former 
the  exclusive  right  to  maintain  a  tele- 
graph line  upon  its  right  of  way,  is 
against  public  poUcy  and  void.     Balti- 


more, etc.  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  24  Fed.  319  (1884) ;  Western 
Union  Tel.  Co.  v.  Burlington,  etc.  R. 
Co.,  11  Fed.  1  (1882)  ;  Union  Trust  Co. 
V.  Atchison,  etc.  R.  Co.,  8  N.  Mex.  327 
(1895),  (43  Pac.  Rep.  701);  Western 
Union  Tel.  Co.  v.  American  Union 
Tel.  Co.,  65  Ga.  160  (1880),  (38  Am. 
Rep.  781).  See  also  United  States  v. 
Union  Pacific  R.  Co.,  160  U.  S.  1 
(1895),  (16  Sup.  Ct.  Rep.  190);  West- 
ern Union  Tel.  Co.  v.  Pennsylvania 
R.  Co.,  195  U.  S.  540  (1904),  (25 
Sup.  Ct.  Rep.  133)  ;  Georgia  R.,  etc. 
Co.  V.  Atlantic  Postal  Tel.  Coal  Co. 
Compare  Western  Union  Tel.  Co.  v. 
Chicago,  etc.  R.  Co.,  86  111.  246  (1877), 
(29Am.  Rep.  28). 

2  West  Virginia  Transp.  Co.  v.  Ohio 
River  Pipe  Line  Co.,  22  W.  Va.  625 
(1883),  (46  Am.  Rep.  527)  :  "If  there 
be  any  sort  of  business,  which  from 
its  peculiar  character  can  be  restrained 
to  no  extent  whatever  without  preju- 
dice to  the  public  interest,  then  the 
courts  would  be  compelled  to  hold 
void  any  contract  imposing  any  re- 
straint, however  partial,  on  this  pecul- 
iar business ;  provided,  of  course,  it 
be  clearly  shown  that  the  pecuUar 
business  thus  attempted  to  be  re- 
strained is  of  such  a,  character,  that 
any  restraint  upon  it,  however 
partial,  must  be  regarded  by  the  court 
as  prejudicial  to  the  pubhc  interest." 
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CHAPTER  XXXVII 


RIGHTS    AND   EEMEDIBS 

§  366.  Rights  and  Remedies  of  Members  of  Illegal  Combinations.  In 
General. 

§  367.    Rights  and  Remedies  between  Combination  and  its  Members, 

§  368.    Rights  of  Receivers  and  Assignees. 

§  369.  Collateral  Attack  upon  Combination.  Remedies  upon  Independent 
Contracts. 

§  370.    Rights  of  Creditors. 

§  371.    Rights  and  Remedies  of  Stockholders  of  Combining  Corporations. 

§  372.  Remedies  of  State  —  (A)  Quo  Warranto  against  Corporate  Combi- 
nation. 

§  373.  Remedies  of  State  —  (B)  Quo  Warranto  against  Combining  Corpo- 
rations. 

§  374.    Remedies  of  State  —  (C)   Injunction. 

§  375.    Evidence. 

§  366.  Rights  and  Remedies  of  Members  of  Illegal  Combina- 
tions. In  General.  — The  parties  to  a  combination,  formed  in 
contravention  of  a  rule  of  public  policy,  stand  in  pari  delicto, 
and  the  law  will  not  aid  them  in  enforcing  any  rights  based 
upon  the  unlawful  contract.^  A  court  of  law  or  equity  will 
take  them  as  it  finds  them,  and  as  it  finds  them  will  leave 
them,  without  assistance  in  any  matter  growing  out  of  the 
illegal  combination. 


'  United  States:  National  Harrow 
Co.  V.  Hench,  84  Fed.  226  (1898). 

California :  Vulcan  Powder  Co.  v. 
Hercules  Powder  Co.,  96  Cal.  510 
(1892),  (31  Pac.  Rep.  581,  31  Am.  St. 
Rep.  242). 

Illinois :  Craft  v.  McConoughy,  79 
111.  346  (1875),  (22  Am,  Rep.  171); 
Foss  V.  Cummings,  149  111.  353  (1894), 
(36  N.  E.  Rep,  553),  See  also  Ameri- 
can Strawboard  Co.  v.  Peoria  Straw- 
board  Co.,  65  111.  App.  502  (1895). 

Iowa:  Chapin  v.  Brown,  83  Iowa, 
156  (1891),  (48  N.  W.  Rep.  1074, 
32  Am.  St.  Rep.  297,  12  L.  R.  A. 
428). 

Kansas:  Greer  v,  Payne,  4  Kan. 
App.  153  (1896),  (46  Pac.  Rep.  190). 


Louisiana :  Texas,  etc.  R.  Co.  v. 
Southern  Pac.  R.  Co.,  41  La.  Ann.  970 
(1889),  (6  So.  Rep.  888,  17  Am.  St. 
Rep.  445)  ;  India  Bagging  Ass'n  v. 
Kock,  14  La.  Ann.  168  (1859). 

Missouri:  State  v.  Firemen's  Fund 
Ins.  Co.,  152  Mo.  1  (1899),  (52  S.  W. 
Rep.  595,  45  L.  R.  A.  363). 

New  York :  Judd  v.  Harrington, 
139  N.  Y.  105  (1893),  (34  N.  E.  Rep. 
790) ;  Pittsburgh  Carbon  Co.  v.  Mc- 
Millan, 119  N.  Y.  46  (1890),  (23  N.  E. 
Rep.  530,  7  L.  R.  A.  46)  ;  Leonard  v. 
Poole,  114  N.  Y.  379  (1889),  (21  N.  E. 
Rep.  707,  11  Am.  St.  Rep.  667,  4  L. 
R.  A,  728) ;  Gray  v.  Oxnard  Bros.  Co., 
39  Hun.  387  (1891),  (13  N.  Y.  Supp. 
86) ;    Clancy  v.  Onondaga  Fine  Salt 
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In  the  application  of  the  maxim  ex  turpi  causa  non  oritur 
actio,  the  test  is  whether  the  plaintiff  is  obliged  to  rely  upon 
the  illegal  contract  in  order  to  establish  his  right  to  rehef.* 
If  he  claims  through  the  medium  of  an  unlawful  transaction, 
he  is  without  standing,  for  the  courts  will  not  assist  in  ad- 
justing differences  growing  out  of,  or  requiring  the  investi- 
gation of,  illegal  transactions,  however  much  they  may  be 
disguised. 

Upon  these  principles,  a  member  of  an  illegal  combination 
cannot  maintain  an  action  to  recover  his  share  of  the  profits 
of  the  enterprise,^  or  for  an  accounting; ''  nor  can  he  obtain 
redress  for  a  fraud  committed  by  another  member  in  carrying 
out   the    combination   agreement.*     He   is   not    only    without 


Mfg.  Co.,  62  Barb.  395  (1862);  De 
^Mtt  ^^'ire  Cloth  Co.  v.  New  Jersey- 
Wire  Cloth  Co.,  16  Daly,  529  (1891), 
(14  N.  Y.  Supp.  277). 

Ohio :  Emery  v.  Ohio  Candle 
Co.,  47  Ohio  St.  320  (1890),  (24 
X.  E.  Rep.  660,  21  Am.  St.  Rep. 
819). 

Pennsylvania:  Nester  u.  Conti- 
nental Brewing  Co.,  161  Pa.  St.  473 
(1894),  (29  Atl.  Rep.  102,  41  Am.  St. 
Rep.  894);  Morris  Run  Coal  Cu.  t. 
Barclay  Coal  Co.,  68  Pa.  St.  173  (1871), 
(8  Am.  Rep.  159). 

^  Greer  v.  Payne,  4  Kan.  App.  162 
(1896),  (46Pac.Rep.  190)  :  "The  con- 
tract of  membership  is,  therefore, 
illegal  and  \'oid,  and  no  right  can  grow 
out  of  it.  Hence,  it  comes  to  this  : 
A  court  of  equity  is  asked  to  assist  the 
plaintiffs  in  carrying  out  an  illegal 
contract,  so  that  they  may  enjoy  its 
fruits,  and  to  aitl  them  in  maintaining 
a  position  a^  menil^ers  of  an  organ- 
ization, which  can  be  done  only  b\-  a 
continual  violation  of  the  law.  This 
will  not  be  done.  The  law^  will  not 
allow  any  effect  to  an  illegal  contract 
either  by  enforcing  it  or  by  aiding  one 
to  secure  benefits  accruing  from  it. 
^VficnevfT  it  is  nrcrssarj/  for  a  plain- 
tiff to  establish  or  rchf  upon  an  illegal 
contract  as  a  basis  of  hi^  right  to  relief, 
the  courts  will  not  stop  to  inquire  into  the 
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merits  of  the  controversy,  hut  will  at  once 
refuse  to  exercise  their  jurisdiction  in  his 
heholf. " 

See  also  Nester  v.  Continental  Brew- 
ing Co.,  161  Pa.  St.  473  (1894),  (29  Atl. 
Rep.  102,  41  Am.  St.  Rep.  894).  The 
Charles  E.  WiswaU,  86  Fed.  671  (1898) ; 
Getz  Bros.  &  Co.  v.  Federal  Salt  Co., 
147  Cal.  115  (1905),  (81  Pac.  Rep. 
416,   109  Am.  St.   Rep.   114). 

2  Emery  t).  Ohio  Candle  Co.,  47  Ohio 
St.  320  (1890),  (24  N.  E.  Rep.  660,  21 
Am.  St.  Rep.  849)  ;  Foss  v.  Cummings, 
149  111.  353  (189^^,  (36  N.  E.  Rep. 
553)  ;  Gray  v.  Oxnard  Bros.  Co  ,  59 
Hun  (N.  y.),  387  (1891),  (13  N.  Y. 
Supp.  86).  See  also  Meyers  v.  Meril- 
lion,  118  Cal.  352  (1897),  (50  Pac. 
Rep.  662). 

'  Nester  v.  Continental  Brewing  Co., 
161  Pa.  St.  473  (1894),  (29  Atl.  Rep. 
102,  41  Am.  St.  Rep.  894)  ;  Leonard 
v.  Poole,  114  N.  Y.  379  (1889),  (21 
N.  E.  Rep.  707,  11  Am.  St.  Rep,  667, 
4  L,  R.  A.  728). 

"  Leonard  v.  Poole,  114  N.  Y.  379 
(1889),  (21  N.  E.  Rep.  707,  11  Am. 
St.  Rep.  667,  4  L.  R.  A.  728)  :  "The  re- 
lief sought  w^ould  require  the  court  to 
investigate  all  of  the  various  transac- 
tions of  these  parties,  from  the  begin- 
ning to  the  end  of  their  unlawful 
enterprise,  and  adjvist  the  differences 
between  them.     This  is  precisely  what 
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remedy  upon  the  agreement  respecting  the  combination,  but 
he  cannot  recover  for  the  breach  of  any  contract  made  in  further- 
ance of  its  objects.'  If  follows,  also,  that  a  court  of  equity 
will  afford  him  no  relief,  by  injunction  or  otherwise,  for  the 
enforcement  or  protection  of  his  rights  as  a  member  of  an  unlaw- 
ful combination.^ 

§  367.  Rights  and  Remedies  between  Combination  and  its 
Members.  —  An  agreement  for  a  combination  contrary  to 
public  policy  is  invalid;  the  resultant  organization — asso- 
ciation, trust  or  corporate  combination  —  is  unlawful.  Courts 
of  law  or  equity  will  not  lend  such  a  combination  aid  in  the 
enforcement  of  the  invahd  agreement  or  in  any  matter  adhering 
thereto.  If  the  contracts  between  the  combination  and  its 
members  are  executory,  a  court  will  not  enforce  them  in  favor 
of  or  against  the  combination;  if  fully  executed,  a  court  will  not 
attempt  to  rescind  them  at  the  suit  of  either  party,  or  grant 
other  relief.^     Both  the  combination  and  its  members  will  be 


courts  have  always  refused  to  do. 
The  fraud  which  the  trial  court  found 
was  practised  by  these  defendants 
upon  their  associate  cannot  be  too 
strongly  condemned,  but  courts  are 
not  organized  to  enforce  the  sa3ang 
that  there  is  honor  among  law-break- 
ers, and  the  desire  to  punish  must 
not  lead  to  a  decision  establishing  the 
.  doctrine  that  law-breakers  are  en- 
titled to  the  aid  of  courts  to  adjust 
differences  arising  out  of,  and  requir- 
ing an  investigation  of,  their  illegal 
transactions." 

It  affords  no  ground  for  enforcing 
an  illegal  agreement  that  the  defend- 
ant is  more  culpable  than  the  plaintiff. 

Detroit  Salt  Co.  v.  National  Salt 
Co.,  134  Mich.  103  (1903),  (96  N.  W. 
Rep.  1), 

^  Where  a  contract  for  the  sale  of 
grain  bags  provided  that  the  purchaser 
should  have  the  exclusive  right  to  sell 
such  bags  up  to  a  prescribed  number 
and  for  the  sale  of  a  lesser  number 
■pro  Tata,  and  such  contract  was  a  part 
of  a  scheme  to  gain  a  monopoly,  it 
was  held  that  the  contract  was  void 


and  that  there  could  be  no  recovery 
for  a  iSreach  thereof. 

Pacific  Factor  Co.  v.  Adler,  90  Cal. 
110  (1891),  (27  Pac.  Rep.  36,  25 
Am.  St.  Rep.  102).  See  also  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co., 
68  Pa.  St.  173  (1871),  (8  Am.  St.  Rep. 
159) ;  Beechley  v.  Mulville,  102  Iowa, 
602  (1897),  (70  N.  W.  Rep.  107,  63 
Am,  St,  Rep,  479). 

2  Greer  v.  Payne,  4  Kan,  App,  153 
(1896),  (46  Pac,  Rep,  190),  See  also 
next  section, 

3  Queen  Ins,  Co.  v.  State,  86  Tex. 
250  (1893),  (24  S.  W.  Rep.  397, 
22  L,  R.  A.  491), 

See  also  Richardson  v.  Buhl,  77 
Mich,  661  (1889),  (43  N,  W.  Rep,  1102, 
6  L,  R,  A,  457),  where  the  Court 
(per  Champlin,  J.)  said:  "It  is  also 
well  settled  that,  if  a  contract  be 
void  as  against  public  policy,  the  court 
wiil  neither  enforce  it  while  execu- 
tory, nor  reheve  a  party  from 
loss  by  having  performed  it  in  part," 
Citing  Foote  v.  Emerson,  10  Vt.  344 
(1838),  (33  Am,  Dec,  205)  ;  Hanson 
V.    Power,    8   Dana   (Ky,),  91  (1839); 
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left  where  they  have  placed  themselves.  Thus,  a  corporate 
combination  cannot  maintain  an  action  of  replevin  for  property 
purchased  in  the  formation  of  the  combination  but  which  has 
remained  in  the  possession  of  the  vendor;  ^  nor  sue  for  a  receiver 
and  an  accounting  when  a  member  withdraws.^  Nor  will  a 
bill  for  an  injunction  lie  to  prevent  a  member  from  doing  business 
contrary  to  the  provisions  of  the  combination  agreement,  even 
though  it  retain  the  consideration  paid.' 

It  has,  however,  been  held  that  a  member,  seeking  to  with- 
draw from  an  illegal  combination  and  returning  the  considera- 


Pratt  V.  Adams,  7  Paige  (N.  Y,),  616 
(1839)  ;  Piatt  o.  Oliver,  1  McLean 
(U.  S.),  294  (1837);  2  McClean 
(U.  S.),  277  (1840);  Stanton  v. 
Allen,  5  Denio  (X.  Y.),  434  (1848), 
(49  Am.  Dec.  282).  In  Hutchins  v. 
Weldon,  114  Ind.  89  (1887),  (15  N.  E. 
Rep.  804),  the  Supreme  Court  of 
Indiana  said  :  "The  law  in  such  case 
will  leave  the  parties  just  where  it 
finds  them.  If  the  contract  has  not 
been  executed,  the  law  will  not  extend 
relief.  AVhen  a  contract,  void  as 
against  sound  morals  or  public  policy, 
has  been  fully  executed  by  both 
parties  and  suit  brought  under,  upon 
or  against  such  contract,  potior  est 
conditio  defendentis.'' 

'  Bishop  V.  American  Preservers 
Co.,  157  lU.  316  (1895),  (41  N.  E. 
Hep.  765,  48  Am.  St.  Rep.  317)  : 
*'  In  the  case  at  bar,  the  appellant  nc\-er 
parted  -wnth  the  possession  of  the  prop- 
erty. After  he  executed  the  bill  of 
sale,  he  still  continued  his  business  the 
same  as  before,  though  subject  to  the 
orders  and  direction  of  the  trust.  The 
beginning  of  the  action  of  replevin  ad- 
mits his  possession,  as  reple\Tn  docs 
not  lie  against  one  not  m  possession. 
Wells  on  Replevin,  77  ;  Hall  v.  White, 
106  Mass.  .599  (1871).  We  see  no 
reason  why  the  doctrine  of  the  Kirk- 
patrick  Case  does  not  apply  here, 
although  the  action  is  replevin  and  not 
ejectment,  and  although  the  property 
involved  is  personalty  and  not  real 
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estate.  The  bill  of  sale  rests  under 
the  ban  of  the  law,  as  well  when 
executed  to  carry  out  the  illegal 
agreement  hereinbefore  set  forth,  as 
if  it  had  been  made  for  the  purpose 
of  defrauding  creditors.  The  law 
will  not  aid  the  appellee  to  recover 
the  property,  but  will  leave  both  it 
and  appellant  where  they  were  when 
the  suit  was  begun." 

2  American  Biscuit,  etc.  Co.  v. 
Klotz,  44  Fed.  721  (1891). 

^  American  Preservers  Trust  v, 
Taylor  Mfg.  Co.,  46  Fed.  1.32  (1S91)  : 
' '  The  ulti mate  questi on  is  whetl ler 
the  covenant  to  discontinue  one 
branch  of  its  business,  made  under  the 
circumstances  and  for  the  considera- 
tions disclosed  by  the  bill,  can  be  en- 
forced in  equity  against  the  defendant 
corporation.  An  injunction  as  prayed 
for,  if  granted,  will  operate,  of  course, 
as  a  specific  enforcement  of  the  cove- 
nant ;  and  the  general  rule  is  that 
agreements  will  not  be  specifically 
enforced  that  are  inequitable,  or 
tainted  with  illegality,  or  that  are  in 
excess  of  corporate  powers.  In 

view  of  the  unlawful  character  of  the 
transaction  out  of  which  the  covenant 
arises,  I  conclude  that  n  court  of 
equity  would  not  be  warranted  in 
enforcing  it  by  injunction,  even 
though  the  defendant  company  has 
received,  and  still  retains,  a  portion  of 
the  consideration  which  induced  it  to 
execute  the  covenant." 
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tion  paid,  is  entitled  to  an  injunction  restraining  the  combina- 
tion from  taking  possession  of  its  property,  and  to  a  decree 
declaring  the  combination  agreement  void.' 

An  agreement  contrary  to  a  rule  of  public  pohcy,  in  its 
effect  upon  the  rights  of  the  parties,  must  be  distinguished 
from  an  ultra  vires  agreement.  Property  delivered  to  a  com- 
bination which  is,  in  its  formation,  merely  beyond  the  powers 
of  the  corporations  composing  it,  may  be  recovered  back;  "= 
while  no  rehef  will  be  granted  to  a  party  to  an  agreement  inimi- 
cal to  public  policy.  The  distinction  is  between  invalidity  and 
unlawfulness. 

§  368.  Rights  of  Receivers  and  Assignees.  —  As  a  general 
rule,  a  receiver  takes  the  title  of  the  corporation  which  he 
represents,  and  any  defences  which  would  have  been  good 
against  it  are  good  against  him.  Thus,  a  receiver  appointed  in 
proceedings  to  forfeit  the  charter  of  a  corporation  on  account  of 
its  participation  in  an  illegal  combination,  cannot  maintain  an 
action  against  another  member  of  the  combination  to  recover 
a  share  of  the  profits  accruing  from  the  unlawful  enterprise.' 


'  Merz  Capsule  Co.  v.  United  States 
Capsule  Co.,  67  Fed.  414  (1895)  :  "It 
remains  to  be  considered  what  relief 
should  be  administered  upon  this 
state  of  things.  The  proof  sufficiently 
shows  —  and,  indeed,  the  nature  of 
the  transaction  sufficiently  demon- 
strated this  —  that  the  complainant 
on  its  own  account  is  not  entitled  to 
claim  any  relief  founded  upon  the 
contract ;  but  the  contract  itself 
being  contrary  to  law,  furnishes  no 
support  for  the  aggressive  attitude 
and  conduct  of  the  defendants.  The 
complainant's  conduct  has  been  dis- 
ingenuous, but  I  think  it  has  the  law 
of  the  case.  The  result  is,  as  it  seems 
to  me,  that  the  parties  stand,  in  re- 
spect of  their  property  rights,  upon 
the  same  footing  as  if  the  contract 
had  never  been  made ;  and,  upon  the 
restoration  by  the  complainant  of 
what  it  has  received  upon  the  footing 
of  the  contract,  it  would  seem  that 
the  complainant  is  entitled  to  pre- 
ventive relief,  and  that  the  defendants, 


or  such  of  them  as  threaten  to  invade 
the  property  of  the  complainant, 
should  be  restrained  from  interfering 
therewith." 

^  Mallory  v.  Hanaur  Oil  Works,  86 
Tenn.  598  (1888),  (8  S.  W.  Rep.  396). 
In  this  case  five  companies  engaged 
in  the  manufacture  of  cotton  seed  oil 
formed  a  trust  and  turned  over  their 
mills  to  an  executive  committee,  and 
they  were  operated  by  such  com- 
mittee. One  of  the  corporations 
voted  to  withdraw,  and  brought  an 
action  of  unlawful  detainer  for  the 
recovery  of  its  property.  The  trust 
agreement  was  held  invalid  as  in- 
volving an  ultra  vires  partnership  of 
corporations  and  the  plaintiff  was 
allowed  a  recovery.  No  question 
appears  to  have  been  raised  as  to 
the  legahty  of  the  combination  upon 
considerations  of  public   policy. 

^  Gray  !'.  Oxnard  Bros.  Co.,  59  Hun 
(N.  Y.),  387  (1891),  (13  N.  Y.  Supp. 
86). 
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Upon  similar  principles,  an  assignee  of  a  party  to  an  illegal 
combination  stands  in  the  shoes  of  his  assignor  and  takes  the 
assigned  claim  subject  to  all  disabilities  attaching  to  it.' 

An  exception  to  the  general  rule  that  defences  good  against 
a  corporation  are  available  against  its  receiver  exists  where 
the  corporation  is  insolvent.  Thus,  the  receiver  of  an  insolvent 
corporate  combination  may  collect  debts  due  it,  and  apply 
them  in  satisfaction  of  the  claims  of  creditors,  even  though  the 
defence  of  illegality  might  have  been  available  if  the  action  had 
been  brought  by  the  combination.^  It  is  manifest,  however, 
that  this  exception  apphes  only  to  collateral  agreements.  A 
receiver,  even  of  an  insolvent  corporation,  could  not  maintain 
an  action  based  upon  an  unlawful  contract. 

§  369.  Collateral  Attack  upon  Combination.  Remedies  upon 
Independent  Contracts.  —  The  due  and  regular  administration 
of  justice  requires  that  the  validity  of  combinations,  — trusts, 
corporate  combinations  or  associations,  —  according  to  the 
rules  of  public  policy,  should  be  determined  in  direct  pro- 
ceedings instituted  for  the  purpose;  or  in  actions  based  upon, 
or  growing  out  of,  the  alleged  illegal  contract.  The  mere 
fact  that  the  general  object  of  a  corporation  is  opposed  to 
public  policy  —  that  it  constitutes  an  unlawful  combination 
—  does  not  serve  ipso  facto  to  create  a  default  upon  its  obliga- 

'  Nester  v.  Continental  Brewing  very  strange  application  of  the  doc- 
Co.,  161  Pa.  St.  473  (1894\  (29  .\tl.  trine  that  no  right  of  action  can  spring 
Rep.  102,  41  Am.  St.  Rep.  894).  frona    an    illegal    transaction,    which 

2  Pittsburgh  Carbon  Co.  v.  McMil-  should  deny  to  innocent  creditors  of 

Ian,   119  N.  Y.  46  (1890),   (2.3  N.  E.  the   combination,    or   to   the   receiver 

Rep.  530,    7  L.  R.  A.  46);   "The  gen-  who  represents  them,  the  right  to  have 

eral   rule   is   well   established   that    a  the  debt  collected  and  applied  in  sat- 

recei\"er  takes  the  title  of  the  corpora-  isfaction    of    their    claim.     The    just 

tion  or  indi\'idual  whose  receiver  he  rule  of  the  common  law,  that  courts 

is,  and  that  any  defence  which  would  will    not    lend    their    aid    to    enforce 

have   been   good   against   the    former  illegal  transactions  at  the  instance  of 

may   be   asserted   against   the   latter.  a   party   to   the   illegality,    would   be 

But  there  is  a  recognized  exception  misapplietl  if  permitted  to  be  used  to 

which  permits  a  receiver  of  an  insol-  prevent  the  application  of  the  fund  in 

vent  individual  or  corporation,  in  the  question  to  the  payment  of  creditors 

interest  of  creditors,  to  disaffirm  deal-  of  the  combination." 
ings  of  the  debtor  in  frauil  of  their  See  also   .\merican  Handle  Co.   v. 

rights.     Assuming    that    the    trustee  Standard   Handle   Co.    (Tenn.    1900), 

could  not  have  recovered  of  the  debtor  59  S.  W.  Rep.  709. 
for  the  reason  suggested,  it  would  be  a 
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tions  nor  to  deprive  it  of  standing  to  protect  its  rights ;  and 
such  fact  cannot  be  invoked  collaterally  to  affect  in  any  manner 
its  independent  rights  or  obligations.^ 

The  rule  for  determining  the  independent  character  of  a 


»  Dennehy  v.  McNulta,  86  Fed. 
825  (1898),  (41  L.  R.  A.  609) ;  Lafay- 
ette Bridge  Co.  t;.  City  of  Streator, 
105  Fed.  731  (1900);  Olmstead  o. 
Distilling,  etc.  Co.,  73  Fed.  49 
(1895). 

In  Liverpool,  etc.  Ins.  Co.  v.  Clunie, 
88  Fed.  169  (1898),  the  Court  said: 
"It  is  further  objected  by  the  de- 
fendant that  the  complainants  should 
not  be  allowed  to  come  into  a  court  of 
equity  for  relief;  and,  in  support  of 
this  objection,  he  invokes  the  maxim 
that  he  who  comes  into  a  court  of 
equity  must  do  so  with  clean  hands. 
The  inequitable  conduct  charged 
against  the  complainants  is  that  they 
are  members  of  an  illegal  combina- 
tion .  .  ;  that  the  main  purpose  of 
this  association  is  to  prevent  and  sup- 
press competition  in  the  insurance 
business  of  this  State,  to  control  the 
fixing  of  premium  rates  to  be  charged 
on  insurance,  to  regulate  and  prevent 
rebates,  to  fix  compensation  for  in- 
surance, to  regulate  premium  collec- 
tions, and  to  appoint  agencies ;  that 
seven-eighths  of  the  insurance  com- 
panies authorized  to  transact  business 
in  the  State  are  members  of  this  con- 
federation. .  .  It  will  not  be  neces- 
sary to  enter  into  a  discussion  of  the 
facts  thus  presented  for  the  purpose 
of  determining  the  legality  of  the 
Board  of  Underwriters  in  this  action, 
or  to  ascertain  how  far  its  acts  are 
opened  to  just  criticism.  It  is  mani- 
fest that,  if  such  a  controversy  is  dis- 
closed, it  is  foreign  to  the  one  now 
before  the  court.  The  maxim  that 
he  who  comes  into  equity  must  come 
with  clean  hands  has  its  limitations. 
It  does  not  apply  to  every  uncon- 
scientious or  inequitable  conduct  on 
the   part   of  the   complainants.     The 


inequity  which  deprives  a  suitor  of  a 
right  to  justice  in  a  court  of  equity  is 
not  general  iniquitous  conduct  uncon- 
nected with  the  act  of  the  defendant 
which  the  complaining  party  states 
as  his  ground  or  cause  of  action,  but 
it  must  be  evil  practice  or  wrong  con- 
duct in  the  particular  matter  or  trans- 
action in  respect  to  which  judicial  pro- 
tection or  redress  is  sought." 

The  objection  that  a  corporation 
is  an  unlawful  combination  cannot 
be  made  by  a  party  who  has  entered 
into  a  contract  with  it  wholly  inde- 
pendent of  its  alleged  illegal  purpose. 

Harrison  v.  Glucose  Sugar  Refg. 
Co.,  116  Fed.  304  (1902),  (58  L.  R.  A. 
915). 

The  question  whether  an  asso- 
ciation of  railroad  companies  amounts 
to  an  unlawful  combination  cannot 
be  determined  in  an  action  to  enjoin 
the  sale  of  non- transfer  able  tickets 
issued  by  one  of  the  members  of  such 
association. 

Kinner  v.  Lake  Shore,  etc.  R.  Co., 
23  Ohio  Cir.  Ct.  Rep.  294  (1902). 

A  person  who  has  entered  into  a. 
combination  agreement  contrary  to 
public  policy  may,  upon  repudiating 
it,  enforce  a  cause  of  action  existing 
independently  of  it.  The  maxim 
in  pari  delicto  is  inapplicable  under 
such  circumstances. 

Brennan  v.  United  Hatters,  73 
N.  J.  729  (1906),  (65  Atl.  Rep.  165, 
118  Am.  St.  Rep.  727). 

See  also  National  DistilUng  Co.  v. 
Cream  City  Importing  Co.,  86  Wis. 
356  (1893),  (56  N.  W.  Rep.  864,  39 
Am.  St.  Rep.  902) ;  Anheuser-Busch 
Brewing  Ass'n  v.  Houck  (Tex.  1894), 
27  S.  W.  Rep.  692 ;  Arnot  v.  Pittston, 
etc.  Coal  Co.,  68  N,  Y.  558  (1877), 
(23  Am.  Rep.  190). 
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demand  is  clearly  stated  by  Judge  Lacombe  in  the  case  of  The 
Charles  E.  Wiswall:  •  "The  test,  whether  a  demand  connected 
with  an  illegal  transaction  is  capable  of  being  enforced  at  law, 
is  whether  the  plaintiff  requires  the  aid  of  the  illegal  transac- 
tion to  establish  his  case.  If  he  cannot  open  his  case,  with- 
out showing  that  he  has  broken  the  law,  a  court  will  not  assist 
him.  But  if  he  does  not  claim  through  the  medium  of  the 
illegal  transaction,  but  upon  a  new  contract  bottomed  on  an 
independent  consideration,  he  may  recover."  ^ 

The  sale  of  goods  by  a  combination  to  a  purchaser,  in  the 
course  of  its  business,  is  not  connected  with  the  illegal  char- 
acter of  the  combination,  but  is  based  upon  an  essentially 
different  consideration.  It  is  an  independent  contract,  and 
the  purchaser  cannot  avoid  his  contract  obligation  by  setting 
up  the  invahdity  of  the  plaintiff  combination.'     Upon  simi- 


>  The  Charles  E.  Wiswall,  86  Fed. 
674  (1898). 

2  Citing  Swan  v.  Scott,  11  Serg.  & 
R.  155  (1824);  Armstrong  v.  Toler, 
11  Wheat.  (U.  S.)  258  (1826)  ; 
Ml' Blair  v.  Gibbes,  17  How.  (U.  S.) 
236  (1854). 

^  In  Connolly  v.  Union  Sewer  Pipe 
Co.,  184  U.  S.  545  (1902),  (22  Sup. 
Ct.  Rep.  431),  the  Supreme  Court 
of  the  United  States  said;  "Assum- 
ing, as  defendants  contend,  that  the 
alleged  combination  was  illegal  if 
tested  by  the  principles  of  the  com- 
mon law.  still  it  would  not  follow  that 
they  could,  at  common  law,  refuse  to 
pay  for  pipe  bought  by  them  under 
special  contracts  with  the  plaintiff. 
The  illegaUty  of  such  combination 
cUd  not  prevent  the  plaintiff  corpora- 
tion from  selling  pipe  that  it  obtained 
from  its  constituent  companies,  or 
either  of  them.  It  coidd  pass  title 
by  a  sale  to  any  one  desiring  to  buj^, 
and  the  buyer  could  not  justify  a  re- 
fusal to  pay  for  what  he  bought  and 
received  by  proving  that  the  seller 
had  previously,  in  the  prosecution  of 
its  business,  entered  into  an  illegal 
combination  with  others  in  reference 
generally  to  the  sale  of  Akron  pipe. 
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,  (p.  549).  This  is  not  an  action 
to  enforce,  or  which  involves  the  en- 
forcement of,  the  alleged  arrangement 
or  combination  between  the  plaintiff 
corporation  and  other  corporations, 
firms  and  companies  in  relation  to  the 
sale  of  Akron  pipe.  As  already  sug- 
gested, the  plaintiff,  even  if  part  of  a 
combination  illegal  at  common  law, 
was  not,  for  that  reason,  forbidden  to 
sell  property  it  acquired  or  held  for 
sale.  The  purchases  by  the  defend-, 
ants  had  no  necessary  or  direct  con- 
nection with  the  alleged  illegal  com- 
bination ;  for  the  contracts  between 
the  defendants  and  the  plaintiff  could 
have  been  proven  without  any  refer- 
ence to  the  arrangement  whereby  the 
latter  became  an  illegal  combination. 
If,  according  to  the  principles  of  com- 
m.on  law,  the  Union  Sewer  Pipe  Com- 
pany could  not  have  sold  or  passed 
title  to  any  pipe  it  received  and  held 
for  sale,  because  of  an  illegal  arrange- 
ment pre"\nously  made  with  other 
corporations,  firms  or  companies,  a 
different  question  would  be  presented. 
But  we  are  aware  of  no  decision  to  the 
effect  that  a  sale  similar  to  that  made 
by  the  present  plaintiff  to  the  de- 
fendants respectively  would,  in  itself, 
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lar  principles,  an  insurance  company  cannot  escape  responsi- 
bility upon  its  contract  of  insurance  by  alleging  that  the  plain- 
tiff has  joined  an  unlawful  combination;  ^  and  infringers  of 
patents  cannot  evade  liability  for  their  own  wrongs  by  pleading 
that  the  plaintiff  has  entered  into  a  combination  to  control 
the  market  for  the  patented  article.^ 

The  principles  stated  in  this  section  are,  however,  mate- 
rially modified  in  the  anti-trust  statutes  of  many  States,  which 
expressly  provide  that  the  illegality  of  a  combination  may  be 
pleaded  as  a  defence  to  suits  upon  its  independent  contracts.^ 


be  illegal  and  void  under  the  princi- 
ples of  the  common  law. " 

And  in  National  Distilling  Co.  v. 
Cream  City  Importing  Co.,  86  Wis. 
356  (1893),  (56  N.  W.  Rep.  864,  39 
Am.  St.  Rep.  902),  the  Supreme 
Court  of  Wisconsin  said  :  "The  argu- 
ment, if  any  the  case  admits  of,  is 
that,  as  the  plaintiff  was  a  member 
of  the  so-called  'trust'  or  'combina- 
tion,' the  defendant  might  voluntarily 
purchase  the  goods  in  question  of  it  at 
an  agreed  price,  and  convert  them  to 
its  own  use,  and  be  justified  in  a  court 
of  justice  in  its  refusal  to  pay  the 
plaintiff  for  them,  because  of  the  con- 
nection of  the  vendor  with  such  trust 
or  combination.  The  plaintiff's  cause 
of  action  is,  in  no  legal  sense,  de- 
pendent upon  or  affected  by  the 
alleged  illegality  of  the  trust  or  com- 
bination, because  the  iliegahty,  if 
any,  is  entirely  collateral  to  the  trans- 
action in  question,  and  the  court  is 
not  called  upon,  in  this  action,  to  en- 
force any  contract  tainted  with  ille- 
gality, or  contrary  to  public  pohc3^ 
The  mere  fact  that  the  plaintiff  is  a 
member  of  a  trust  or  combination, 
created  with  the  intent  and  for  the 
purposes  set  forth  in  the  answer,  will 
not  disable  or  prevent  it  at  law  from 
selling  goods,  and  recovering  their 
price  or  value." 

A  sale  and  conveyance  of  its  assets 
and  good-will  by  one  corporation  to 
another  cannot  be  repudiated  by  the 


purchaser  upon  the  ground  that  the 
vendor  acquired  the  property  sold 
with  the  object  of  forming  an  unlaw- 
ful combination. 

Metcalf  V.  American  School  Fur- 
niture Co.,  122  Fed.  115  (1903). 

See  also  Wiley  v.  National  Wall 
Paper  Co.,  70  111.  App.  543  (1896); 
Chicago  Wall  Paper  Mills  v.  General 
Paper  Co.,  147  Fed.  491  (1906). 

^  Springfield  Fire,  etc.  Ins.  Co.  v. 
Cannon  (Tex.  Civ.  App.  1898),  46  S. 
W.  Rep.  376  :  "The  evidence  in  the 
case  hardly  raises  the  question,  but 
we  are  of  the  opinion  that,  even  if  it 
did,  it  would  not  prevent  the  owner 
of  the  bagging  from  insuring  it, 
although  he  may  have  been  a  mem- 
ber of  a  trust  with  respect  to  control- 
Ung  the  prices  of  bagging  in  the  State 
of  Texas." 

2  National  Folding  Box,  etc.  Co.  v, 
Robertson,  99  Fed.  985  (1900) ;  Bon- 
sack  Mach.  Co.  V.  Smith,  70  Fed.  383 
(1895) ;  American  Soda  Fountain  Co. 
V.  Green,  69  Fed.  333  (1895) ;  Edison 
Electric  Light  Co.  v.  Sawyer-Man 
Electric  Co.,  53  Fed.  592  (1892); 
Strait  V.  National  Harrow  Co.,  51 
Fed.  819  (1892) ;  Columbia  Wire  Co. 
V.  Freeman  Wire  Co.,  71  Fed.  306 
(1895) ;  Contra,  National  Harrow  Co. 
V.  Quick,  67  Fed.  130  (1895). 

3  See  post,  ch.  XLIII.:  ''Rights, 
Remedies  and  Procedure  under  State 
Anti  Trust  Statutes." 
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§    370  INTERCORPORATE    RELATIONS  [PART    V 

I  370.  Rights  of  Creditors.  —  The  legality  of  a  combination 
cannot  be  made  the  subject  of  collateral  attack  in  enforcing 
its  independent  demands.  A  fortiori,  the  combination  cannot, 
itself,  set  up  its  illegality  as  a  defence  to  demands  against  it. 
It  cannot  take  advantage  of  its  own  wrong-doing.  That  a 
combination  is  unlawful,  tested  by  the  rule  of  public  policy,  is 
no  defence  to  actions  by  its  creditors.' 

The  fact  that  the  creditor  knew  the  character  of  the  com- 
bination when  the  debt  was  incurred,  does  not  affect  his  right 
to  recover,  unless  he  in  some  waj'  participated  in  the  illegal 
project.  In  Arnot  v.  Pittston,  etc.  Coal  Co.,^  the  Court  of 
Appeals  of  New  York  said:  "He  had  a  right  to  dispose  of  his 
own  goods,  and  (under  certain  limitations)  a  vendor  of  goods 
may  recover  for  their  price,  notwithstanding  that  he  knows 
that  the  vendee  intends  an  improper  use  of  them,  so  long  as  he 
does  nothing  to  aid  in  such  improper  use,  or  in  the  illegal  plans 
of  the  purchaser.  This  doctrine  is  estabUshed  by  authority, 
and  is  sufficiently  liberal  to  vendors.  But  —  and  this  is  a  very 
important  distinction  — if  the  vendor  does  anything  beyond 
making  the  sale,  to  aid  the  illegal  scheme  of  the  vendee,  he 
renders  himself  particeps  criminis,  and  cannot  recover  for  the- 
price." 

An  agreement  for  the  sale  of  all  its  products,  entered  into  by 
a  manufacturing  company,  in  good  faith,  and  in  ignorance 
of  any  ulterior  purpose  on  the  part  of  the  purchaser,  is  not 
rendered  unenforceable  by  the  fact  that  the  latter  has  made 
similar  contracts  with  other  manufacturers  —  each  in  igno- 
rance of  the  other  —  for  the  purpose  of  controlling  the  market 
for  the  commodity.' 

'  Globe  Tobacco  'Warehouse  Co.  v.  '  In  Carter-Crume  Co.  v.  Peurrung, 

Leach,   19  Ky.  L.  Rep.   1287  (1897),  86    Fed.    439    (1898),    Judge    Lurton 

(4.3    S.    W.    Rep.    423);     Pittsburgh  said:    "Another  question  might  arise 

Carbon  Co.   v.   McMillan,    119  N.   Y.  if  all  or  a  large  proportion  of  all  the 

46  (1890),  (23  N.  E.  Rep.  520,  7  L.  producers     of     a     particular     article 

R.    A.    46);     Arnot   v.    Pittston,    etc.  should  agree  to  sell  their  entire  product 

Coal  Co.,    68   N.    Y,    558   (1877),    (23  to  one  buyer,  who  would  thereby  be 

Am.    Rep.    190) ;     Catskill    Bank    v.  enabled    to   monopolize    the    market. 

Cray,  14  Barb.  (N.  Y.)  479  (I.Sol).  But    if    each    independent    producer 

'  Arnot  V.  Pittston,  etc.   Coal  Co.,  contract  to  sell  his  product  or  to  sell 

€8  N.   Y.   558   (1877),   (23  Am.   Rep  or   lease    his    plant,    without   concert 

190).  with  others,  or  knowledge  of  or  pur- 
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§  371.  Rights  and  Remedies  of  Stockholders  of  Combining 
Corporations.  —  An  unlawful  act  is  an  ultra  vires  act.  A  cor- 
poration has  no  legal  power  to  enter  a  combination  against 
public  policy.  Equity  will  enjoin  the  formation  or  continued 
operation  of  an  illegal  combination,  at  the  instance  of  any 
stockholder  of  a  constituent  corporation  ^  who  has  not  par- 
ticipated in  the  illegal  scheme  and  who  acts  with  diligence.^ 


pose  to  participate  in  the  plans  of  the 
buyer,  he  cannot  be  said  to  have  con- 
spired against  freedom  of  commerce, 
or  to  have  made  a  contract  in  illegal 
restraint  of  trade.  .  .  The  proof 
must  show  that  the  illegal  puipose 
was  mutual." 

^  In  Stewart  v.  Erie,  etc.  Transp. 
Co.,  17  Minn.  395  (1871),  the  Supreme 
Court  of  Minnesota  said:  "We  agree 
with  the  plaintiff's  counsel,  and  with 
the  cases  by  him  cited,  that  it  is 
against  the  general  poUcy  of  the  law 
to  destroy  or  interfere  with  free  com- 
petition. .  .  An  unauthorized  mo- 
nopoly is,  therefore,  against  public 
policy  as  destroying  or  interfering 
with  free  competition.  .  (p.  398). 
If  a  corporation  is  employing  its  statu- 
tory powers,  funds,  etc.  for  purposes 
not  within  the  scope  of  its  institution, 
a  court  of  equity  will,  upon  the  appli- 
cation of  a,  single  dissentient  stock- 
holder, interfere  by  injunction.  . 
The  right  of  a  stockholder  to  this  inter- 
ference seems  to  be  placed  upon  the 
ground  that,  from  the  fact  that  the 
corporation  was  created  for  certain 
purposes  there  is  an  implied  contract 
that  it  shall  not  divert  its  powers  or 
funds  to  other  purposes,  and  that  such 
diversion  would  be  a  species  of  breach 
of  trust  .  as  well  as  a  "violation  of 

law  which  might  endanger  the  exist- 
ence of  its  charter.  But  it  is  to  a 
dissentient  stockholder  that  the  relief 
is  granted,  and  to  a  stockholder  who 
comes  with  diligence  to  assert  his 
rights. '' 

See  also  Harding  v.  American  Glu- 
cose Co.,   182  111.  551  (1899),  (55  N. 


E.  Rep.  577,  74  Am.  St.  Rep.  189,  64 
L.  R.  A.  738) ;  LesUe  v.  Lorillard,  110 
N.  Y.  519  (1888),  (18  N.  E.  Rep.  363, 
1  L.  R.  A.  456) ;  Central  R.  Co.  v. 
Collins,  40  Ga.  582  (1869).  See  also 
ante,  §  46:  "Rights  and  Remedies  of 
Dissenting  Stockholders "  (consolida- 
tion);  ante,  §  114:  "  Remedies  of  Dis- 
senting Stockholders  in  Case  of  Invalid 
or  Unfair  Sales";  ante,  §  151: 
"Rights  and  Remedies  of  Dissenting 
Stockholders"  (sales  of  railroads); 
ante,  §  191:  "Remedies  of  Dissenting 
Stockholders "  (leases) ;  ante,  §  293  : 
"Remedies  in  Case  of  Ultra  Vires 
Stockholding." 

2  Levin  v.  Chicago  Gas  Light,  etc. 
Co.,  64  111.  App.  400  (1896):  "He 
alleges  that  he  acquired  the  certifi- 
cate without  knowledge  that  the  same 
was  tainted  with  any  conspiracy  or 
combination  ;  but  that  is  not  enough. 
Every  inference  deducible  from 
his  bill  is,  that  he  not  only  knew  of, 
but  participated  in,  all  that  he  com- 
plained of.  One  who  has  participated 
in  illegal  acts  and  conspiracies,  and 
partaken  of  the  fruits  thereof,  may  not 
tear  down  the  structure  he  has  helped 
to  rear  simply  because  he  did  not 
know  that  he  had  been  engaged  in 
illegality  and  conspiracy.  ...  (p.  402). 
To  entitle  stockholders  to  the  sum- 
mary interference  of  a  court,  they 
must  apply  so  recently  after  the  doing 
of  the  acts  complained  of  that  the 
court  may  stop  or  undo  the  wrong  to 
them  without  doing  equal  or  greater 
wrong  to  some  other  person  ;  or,  in 
other  words,  if  a  stockholder  wants 
protection   against   the    consequences 
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It  has  been  contended  that  the  illegality  of  a  corporate 
combination  is  the  illegality  of  that  corporation;  that  stock- 
holders of  a  vendor  corporation  can  maintain  a  bill  for  an 
injunction  only  when  their  pecuniary  interests  are  affected, 
and  not  for  the  protection  of  the  general  public,  and,  conse- 
quently, that  they  are  without  standing  to  complain  of  the 
unlawful  character  of  the  purchasing  corporation.  The  defect 
of  the  argument  is  in  its  assumptions.  The  pecuniary  interests 
of  a  stockholder  of  a  vendor  corporation  are  affected  by  a  trans- 
fer of  its  property  to  an  illegal  combination.  The  combina- 
tion, if  carried  out,  may  lead  to  a  forfeiture  of  the  charter  of  the 
vendor  corporation,  and  consequent  loss  of  the  stockholder's 
shares.  Jloreover,  the  pecuniary  status  of  a  stockholder  is 
changed  Ijy  the  transfer  of  the  property  and  business  of  his  cor- 
poration to  another  corporation,  although  he  may  receive  his 
share  of  the  proceeds.  He  has  the  right  to  object  to  such  a 
change  in  the  form  of  his  investment,  especially  where  the  pro- 
ceeds of  the  sale  are  tainted  with  the  illegahty  of  the  combina- 
tion.^ 


of  an  2iltra  vires  act,  he  must  ask  for 
it  with  sufficient  promptness  to  en- 
able the  court  to  do  justice  to  him 
\\athout  doing  injustice  to  others." 

See  also  Coquard  v.  National  Lin- 
seed Oil  Co.,  171  111.  480  {18!)S),  (49 
N.  E.  Rep.  .563)  ;  Stewart  v.  Erie,  etc. 
Transp.  Co.,  17  Minn.  395  (1871). 
Pee  also  a7itc,  §  49  :  "Laches  of  Sicck- 
holders"  (consolidation);  ante,  §  IIG  : 
"  D) fences  to  Stockholders^  Actions. 
Estoppel"  (sales);  §  102;  "Acqui- 
escence and  Laches  of  Stockholder.^" 
(lea'^e.s). 

'  In  Harding  v.  ^\inerican  Glucose 
Co.,  182  111.  625  (1899),  (55  N.  E.  Rep. 
577,  74  Am.  St.  Rep.  189,  64  L.  R. 
A.  73S),  the  Supreme  Court  of  Illinois 
said  :  "The  position  of  counsel  is  that 
a,  stockholder  can  only  file  a  bill  to 
prevent  the  corporation  from  dis- 
posing of  its  properties,  upon  the 
ground  that  it  will  affect  his  pecuniary 
interests  and  because  of  the  necessity 
of  protecting  his  property  rights  and 
because  of  the  necessity  of  protecting 
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himself  from  pecuniary  loss  or  injury  ; 
and  that  a  stockholder  in  u.  vendor 
corporation  has  no  right  to  enjoin  a 
sale  and  transfer  of  a  factory,  owned 
by  such  vendor,  upon  the  ground  that 
the  vendee  corporation  proposes  to 
create  a  monopoly.   .  It  is  idle  to 

say  that  a  stockholder  in  a  corpora- 
tion would  suffer  no  injury  from  a  for- 
feiture of  its  charter  rights  and  from 
its  dissolution.  In  such  a  case,  the 
corporation  being  destroyed,  his  stock 
therein  would  be  completely  wiped 
out  and  be  made  of  no  effect.  The 
stockholder  has  a  right  to  protest 
against  such  use  of  its  property  by  the 
managing  officers  of  a  corporation  as 
will  lead  to  such  forfeiture  and  disso- 
lution. .  (p.  628).  What  was 
there  attempted  was  an  abandonment 
of  the  business  and  sale  of  the  assets 
without  legal  termination  or  dissolu- 
tion of  the  company.  It  makes  no 
difference  that  the  stockholder  is  to  be 
allowed  to  receive  his  proportionate 
share  of  the  proceeds  of  the  sale  of  the 
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A  stockholder  may  maintain  a  bill  in  his  own  name  against 
the  corporation  and  its  officers,  whenever  it  is  reasonably 
certain  that  a  demand  upon  the  officers  to  bring  the  suit  in 
the  name  of  the  corporation  would  be  unavailing.^ 


property.  He  has  a  right  to  hold  his 
investment  in  the  form  of  stock,  and  a 
change  of  such  investment  against  his 
consent  is  a  change  which  flffects  his 
pecuniary  or  financial  interests.  He 
has  the  right  to  be  the  judge  whether 
such  change  in  liis  pecuniary  status 
shall  be  made  or  whether  he  shall 
continue  his  investment  in  the  form 
of  stock." 

Compare,  however,  MacGinnis  v. 
Boston,  etc.  Mining  Co.,  29  Mont.  446 
(1903),  (75  Pac.  Rep.  89),  where  the 
Supreme  Court  of  Montana  said : 
"The  plaintiff  sues  as  a  private  citizen. 
He  is  not  as  such  authorized  to  present, 
through  the  medium  of  a  ci\'il  action, 
and  try  the  issue  whether  the  defend- 
ant Amalgamated  Company  is  doing 
business  in  this  State  in  violation  of 
law.  A  determination  of  this  issue 
as  an  independent  ground  of  relief 
must  be  had,  if  at  all,  by  the  State, 
and  in  its  own  behalf  through  the 
attorney-general.  It  is  no  concern 
of  the  plaintiff  if  the  State  neglects  or 
waives  its  right  to  call  the  defendant 
to  account.  In  general  the  same 
may  be  said  as  to  the  issue  whether 
the  combination  formed  by  the 
defendant  Amalgamated  Company 
through  its  officers  and  the  stock- 
holders of  the  Montana  Company  and 
other  corporations  is  a  monopoly  in 
violation  of  the  Penal  Code  of  the 
State,  rendered  the  defendant  Mon- 
tana Company  liable  to  punishment 
and  a  forfeiture  of  its  franchises  and 
property.  .  .  .  Nor  do  we  know  any 
provision  of  law  authorizing  a  court 
of  equity,  at  the  instance  of  a  minority 
stockholder,  to  decree  a  forfeiture  of 
the  stock  of  any  stockholder  in  the 
same  corporation  to  the  corporation, 
on  the  ground  that  the  title  of  such 
stockholder  has  been  acquired  and  is 


held  in  violation  of  the  charter  of  the 
corporation.  Nevertheless^  so  far  as 
the  participation  of  the  Montana  cor- 
poration and  its  officers  in  an  unlaw- 
ful combination  to  create  a  monopoly 
subjects  its  property  and  franchises  to 
a  forfeiture  and  thus  imperils  the 
property  rights  of  the  minority  stock- 
holder he  has  a  cause  of  complaint 
against  it  and  them,  and  may,  through 
the  medium  of  a  court  of  equity,  com- 
pel it  and  them  to  abandon  such  un- 
lawful connection  and  return  to  a 
performance  of  their  obligations  under 
the  charter  contract  of  the  company, 
to  wit :  to  accomplish,  through  its 
board  of  directors,  the  purpose  for 
which  it  was  formed,  and  by  lawful 
means." 

In  Dittraan  V.  Distilling  Co.,  64  N.  J. 
(Eq.537(1903), 54  Atl.Rep.570),  where 
it  was  charged  that  a  corporation  had 
created  a  monopoly  and  it  appeared 
that  such  monopoly,  if  it  existed,  arose 
from  the  exercise  by  the  corporation 
of  the  power  conferred  by  its  charter 
to  purchase  the  shares  of  other  cor- 
porations, the  vice-chancellor  held 
that  the  question  of  a  monopoly 
could  not  be  determined  by  a  court 
of  equity  in  a  suit  by  a  stockholder, 
and  could  only  be  considered  in  quo 
warranto  proceedings  instituted  by 
the  attorney-general  to  oust  the 
corporation  from  its  franchises. 

^  In  Harding  v.  American  Glucose 
Co.,  182  111.  628  (1899),  (55  N.  E. 
Rep.  577,  74  Am.  St.  Rep.  189,  64 
L.  R.  A.  738),  the  Court  further  said  : 
"The  bill  in  this  case  recites  that  the 
complainants  therein  filed  it,  not  only 
in  their  own  behalf,  but  in  behalf  of 
all  other  stockholders,  who  might 
see  fit  to  come  into  the  suit  and  join 
therein.  Where  the  officers  of  a  cor- 
poration   wrongfully    deal    witli     its 
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Foreign  corporations  are  subject  to  the  same  rules  of  public 
policy^  within  the  State,  as  domestic  companies.  A  court  of 
equity  will  grant  relief,  touching  property  within  the  State, 
to  a  stockholder  of  a  foreign  corporation  which  is  participat- 
ing in  an  unlawful  combination,* 

§  372.  Remedies  of  State — (A)  Quo  Warranto  against  Cor- 
porate Combination.  —  The  scope  of  the  remedy  of  quo  warranto 
—  applied  to  corporations  — is  the  forfeiture  of  the  franchises 
of  a  corporation  for  non-user  or  misuser.  The  object  of  the 
writ  is  the  protection  of  the  public  and  not  the  redress  of 
private  wrongs.  In  order  to  secure  a  judgment  of  ouster, 
misuser  must  be  shown  working  or  threatening  injury  to  the 


property  to  the  injury  of  the  stock- 
holders, the  latter  may  maintain  a 
bill  against  the  company  and  its 
officers  for  relief  against  such  misap- 
propriations. Originally,  the  rule 
was  that  such -a  suit  should  be  brought 
by  the  corporation  itself ;  but  equity 
permits  a  stockholder,  either  indi- 
vidually or  in  behalf  of  other  stock- 
holders similarly  situated,  to  bring 
such  a  suit,  where  the  corporation 
itself  either  refuses  to  do  so,  or  where 
the  facts  show  that  the  wrong-doing 
defendants  constitute  a  majority  of 
the  managing  body,  or  where  it  is 
reasonably  certain  that  a  demand 
made  upon  the  proper  officers  of  the 
corporation  to  bring  the  action  would 
be  unavailing." 

See  also  ante,  §  48:  ''Procedure  in 
Stockholders'  Actions"  (consolidation)  ; 
ante,  §  115  ;  "  Procedure  in  Stockhold- 
ers' Actions"  (sales). 

^  In  Harding  v.  American  Glucose 
Co.,  182  111.  635  (1899),  (55  N.  E.  Rep. 
577,  74  Am.  St.  Rep.  189,  64  L.  R. 
A.  738)  the  Court  also  said:  "It  is 
the  settlerl  doctrine  of  this  State, 
established  by  many  decisions  of  this 
court,  that  foreign  corporations  do 
not  come  into  this  State  as  a  matter 
of  legal  right,  but  only  by  comity, 
and  that  said  corporations  are  subject 
to   the   same   restrictions   and   duties 
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as  corporations  formed  in  this  State, 
and  have  no  other  or  greater  powers. 
.    .  Foreign    corporations    cannot 

be  permitted  to  come  into  this  State 
for  the  purpose  of  asserting  rights  in 
contravention  of  our  laws.  Cit- 

izens of  Illinois  cannot  evade  the  laws 
of  Illinois  passed  against  trusts 
and  combines  by  going  into  a  foreign 
State  and  chartering  a  corporation  to 
do  business  in  this  State  in  violation 
of  its  laws.  When  these  foreign  cor- 
porations come  into  this  State  they 
must  conform  to  the  laws  and  policy 
of  this  State.  If  real  estate  in 

Illinois,  owned  by  domestic  corpora- 
tions, cannot  be  used  for  the  purpose 
of  carrying  out  the  business  of  an 
illegal  trust  or  combination,  real  estate 
in  Illinois,  owned  hy  a,  foreign  cor- 
poration, cannot  be  used  for  such  a 
purpose." 

Compare,  however,  the  extract 
from  MacGinnis  v.  Boston,  etc.  Mining 
Co.,  29  Mont.  428  (1903),  (75  Pac. 
Rep.  89)  in  a  preceding  note  to  this 
section. 

Compare  also  Small  o.  Minneapolis, 
etc.  Co..  57  Hun  (N.  Y.),  587  (1890), 
(10  N.  Y.  Supp.  456),  where  an  in- 
junction was  refused  in  a  stockholder's 
suit  because  both  corporations  — 
vendor  and  purchaser  —  were  foreign 
corporations. 
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public,  or  violating  fundamental  conditions  attached  to  the 
grant  of  the  franchise." 

The  formation  of  a  combination  of  competing  corporations 
by  means  of  a  holding  or  purchasing  corporation,  in  violation 
of  a  rule  of  pubhc  pohcy,  constitutes  a  misuser  of  the  franchises 
of  the  latter  corporation  —  the  corporate  combination  —  and 
subjects  them  to  forfeiture  in  quo  warranto  proceedings.^  The 
combination  is  injurious  to  public  welfare  because  it  is  inimical 
to  public  policy.  If  involving  gwast-public  corporations  it 
breaks  the  primary  contract  with  the  State. 


'  state  V.  Minnesota  Thresher  Mfg. 
Co.,  40  Minn.  213  (1889),  (41  N.  W. 
Rep.  1020,  3  L.R.  A.  510). 

In  People  v.  North  River  Sugar 
Refg.  Co.,  121  N.  Y.  608  (1889), 
(24  N.  E.  Rep.  834,  18  Am.  St. 
Rep.  843,  9  L.  R.  A.  33),  Judge 
Finch  said:  "The  judgment  sought 
against  the  defendant  is  one  of  corpo- 
rate death.  The  State  which  created 
asks  us  to  destroy,  and  the  penalty- 
invoked  represents  tlie  extreme  rigor 
of  the  law.  Its  infliction  must  rest 
upon  just  cause  and  be  warranted  by 
material  misconduct.  The  life  of  a 
corporation,  is,  indeed,  less  than  that 
of  the  humblest  citizen,  and  yet  it  en- 
velops great  accumulations  of  prop- 
erty, moves  and  carries  in  large  vol- 
ume the  business  and  enterprise  of 
the  people,  and  may  not  be  destroyed 
without  clear  and  abundant  reason. 
It  appears  to  be  settled  that 
the  State,  as  prosecutor,  must  show 
on  the  part  of  the  corporation  accused 
some  sin  against  the  law  of  its  being 
which  has  produced,  or  tends  to  pro- 
duce, injury  to  the  public.  The 
transgression  must  not  be  merely 
formal  or  incidental  but  material  and 
serious,  and  such  as  to  harm  the  public 
welfare ;  for  the  State  does  not  con- 
cern itself  with  the  quarrels  of  private 
litigants." 

2  Distilhng,  etc.  Co.  v.  People,  156 
lU.  448  (1895),  (41  N.  E.  Rep.  188,  47 
Am.  St.  Rep.  200) ;  People  v.  Chicago 
Gas  Trust  Co.,  130  lU.  268  (1889),  (22 


N.  E.  Rep.  798,  17  Am.  St.  Rep.  319, 
8  L.  R.  A.  497).  Also  People  v. 
Chicago  Live  Stock  Exch.,  170  lU. 
556  (1897),  (48  N.  E.  Rep.  1062,  62 
Am.  St.  Rep.  404,  39  L.  R.  A.  373) ; 
Coquard  v.  National  Linseed  Oil  Co., 
171  111.  480  (1898),  (49  N.  E.  Rep.  563) ; 
People  V.  Milk  Exch.,  145  N.  Y.  267 
(1898),  (39  N.  E.  Rep.  1062,  45  Ajn. 
St.  Rep.  609,  27  L.  R.  A.  437); 
Stockton  V.  American  Tobacco  Co., 
55  N.  J.  Eq.  52  (1897),  (36  Atl.  Rep. 
971). 

^^'he^e  several  corporations  form 
ix  combination  by  means  of  a  holding 
corporation  for  the  elimination  of 
competition,  the  State  may  pro- 
ceed against  the  holding  corporation 
whether  it  be  a  domestic  or  foreign 
corporation. 

Southern  El.  Securities  Co.  v. 
State,  (Miss.  1907),  (44  So.  Rep. 
785). 

A  combination  between  several 
corporations  entered  into  for  the 
purpose  of  suppressing  competition, 
fixing  prices,  and  controlling  produc- 
tion, cannot  be  declared  void  in  a  suit 
in  equity  brought  by  an  outside 
dealer  having  no  contractual  relations 
with  it  but  claiming  to  be  injured, 
as  such  result  can  only  be  accomplished 
at  the  suit  of  the  Government.  An 
injunction,  however,  may  be  obtained 
against  the  continuance  of  wrongful 
acts  of  intimidation. 

Leonard  v.  Abner-Drury  Brewing 
Co.,  25  App.  D.  C.  161  (1905). 
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§    373  INTERCORPOEATB    RELATIONS  [PART   V 

The  fact  that  a  corporation,  under  its  charter,  has  power 
to  purchase  and  hold  property  necessary  for  its  business,  does 
not  authorize  it  to  acquire  competing  plants  in  order  to  obtain 
control  of  the  market  for  a  commodity,  contrary  to  the  rule  of 
pubUc  policy.  In  Distilling,  etc.  Co.  v.  People,^  the  Supreme 
Court  of  Illinois  said :  "  The  defendant  is  authorized  to  own 
such  property  as  is  necessary  for  carrying  on  its  distillery 
business  and  no  more.  Its  power  to  acquire  and  hold  property 
is  limited  to  that  purpose,  and  it  has  no  power  by  its  charter  to 
enter  upon  a  scheme  of  getting  into  its  hands,  and  under  its 
control,  all,  or  substantially  all,  the  distilling  plants  and  the 
distillery  business  of  the  country,  for  the  purpose  of  controlling 
production  and  prices,  of  crushing  out  competition  and  of 
establishing  a  virtual  monopoly  in  that  business.  Such  purposes 
are  foreign  to  the  powers  granted  by  the  charter.  Acquisitions 
of  property  to  such  extent  and  for  such  purpose,  do  not  come 
within  the  authority  to  own  the  property  necessary  for  the 
purpose  of  carr^-ing  on  a  general  distillery  business.  In  acquir- 
ing distillery  properties,  in  the  manner  and  for  the  purposes 
shown  by  the  information,  the  defendant  has  not  only  mis- 
used and  abused  the  powers  granted  by  its  charter,  but  has 
usurped  and  exercised  powers  not  conferred  by,  but  which  are 
wholly  foreign  to,  that  instrument.  It  has  thus  rendered  itself 
liable  to  prosecution  by  the  State  by  quo  warranto." 

A  stockholder  is  without  authority  to  institute  proceedings 
to  forfeit  the  franchises  of  a  corporation,  upon  the  ground 
that  it  constitutes  an  unlawful  combination.  The  remedy  of 
quo  warranto  can  only  be  enforced  by  the  State. ^ 

§  373.    Remedies  of  State  —  (B)    Quo  Warranto  against  Com- 

^  Distilling,  etc.  Co.  u.  People,  156  the  complainant  for  the  foi-feiture  of 

111.  44S  (1895),  (41  N.  E.  Rep.  18S,  47  the  charter.     Only  the  State  can  com- 

Am.  St.  Rep.  200).  plain  of  injury  to  the  public,  or  that 

2  Coquard  v.  National  Linseed  Oil  public  right.s  are  being  interfered  with, 

Co.,  171  111.  484  (ISilSi,  (49N.  E.  Rep.  and   enforce    a   forfeiture    of   defend- 

5(J3)  :  "The  facts  pleaded  are  insulfi-  ant's  franchise  for  that  reason.'' 
cient  to  show  the  existence  of  a  trust,  See  also  MacGinnis  v.  Boston,  etc. 

but  if  they  met  the  requirements  in  Mining     Co.,   29    Mont.    446    (1903), 

that  regard,  yet,  so  far  as  the  public  (75  Pac.  Rep,  89) ;    Dittman  v.  Dis- 

right  is  concerned  which  is  the  subject  tilling  Co.,  64  N.  J.  Eq.   537    (1903), 

of  so  much  argument,  that  fact  A\'ould  (54  Atl.   Rep.   570). 
not  authorize  the  filing  of  the  bill  by 
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bining  Corporations.  —  Upon  the  principles  considered  in  the 
last  section,  a  corporation  which  becomes  a  member  of  an 
illegal  association,  or  participates  in  the  formation  of  an  un- 
lawful trust  or  corporate  combination,  is  guilty  of  a  misuser 
of  its  franchises,  and  they  are  subject  to  forfeiture  in  pro- 
ceedings in  quo  warranto  instituted  by  the  State. ^ 

A  private  corporation  in  entering  such  a  combination  exceeds 
its  powers  in  a  manner  prejudicial  to  the  public  interest; 
a  gi^as  ^'-public  corporation  fails  in  the  discharge  of  its  public 
obligations  and  transgresses  the  law  of  its  creation.^ 

^  California.  Havenieyer  v.  Supe- 
rior Court,  84  Cal.  378  (1890),  (24  Pac. 
Rep.  121,  18  Am.  St.  Rep.  192,  10  L. 
R.  A.  641)  ;  "The  doctrine  is  that  cor- 
porate charters  are  granted  upon  the 
imphed  condition  that  the  privileges 
conferred  will  be  used  for  the  advan- 
tage, or  at  least  not  to  the  disadvan- 
tage, of  the  State.  If  this  condition  is 
broken,  the  charter  which  the  State 
has  given  is  taken  back  by  the  State.'' 

See  also  People  v.  American  Sugar 
Refg.  Co.  (Super.  Ct.  San  Francisco, 
1890),  7  Ry.  &  Corp.  L.  J.  83. 

Indiana.  State  v.  Portland  Nat- 
ural Gas,  etc.  Co.,  153  Ind.  483  (1899), 
(53  N.  E.  Rep.  1089,  74  Am.  St.  Rep. 
314,  53  L.  R.  A.  413). 

Mississippi.  Where  several  cor- 
porations forin  an  unlawful  combina- 
tion for  the  purpose  of  stifling  com- 
petition by  means  of  a  holding  cor- 
poration to  which  controlling  stock 
interests  are  transferred,  the  State 
may  proceed  against  any  of  the 
domestic  constituent  companies. 

Southern  Electric  Sec.  Co.  v.  State 
(Miss.  1907),  (44  So.  Rep.  785). 

Nebraska.  State  v.  Nebraska  Dis- 
tilling Co.,  29  Neb.  719  (1890),  (46  N. 
W.  Rep.  155)  :  "The  findings  in  this 
case,  to  which  no  objections  are  made, 
clearly  show  that  the  object  of  the 
distilling  company,  in  entering  into  the 
illegal  combination,  was  to  destroy 
competition  and  create  a  monopoly 
not  only  by  limiting  the  production  of 
alcohol,  but,  by  dismantling  as  many 


distilleries  as  the  trust  saw  fit,  abso- 
lutely prevent  the  manufacture  of  the 
article  except  in  the  few  establish- 
ments controlled  by  the  trust,  and 
thus  it  would  be  enabled  to  control 
prices,  prevent  production  and  create 
a  monopoly  of  the  most  offensive 
character.  Any  contract  entered  into 
with  such  an  object  in  view  is,  under 
the  laws  of  this  State,  null  and  void, 
and  the  conveyance  from  the  distilUng 
company  to  the  trust  was  in  contra- 
vention of  the  authority  conferred  by 
the  statute  on  that  company,  in 
excess  of  the  powers  granted  by  its 
charter  and  against  public  policy 
and  void,  and  no  title  passed  by  such 
conveyance.   .  As  there  has  been 

an  abuse  of  the  corporate  franchise,  it 
wiU  be  dissolved  and  annulled.'* 

In  this  case  it  was  also  held  that  a 
transfer  of  property  pending  quo  war- 
ranto proceedings  would  not  serve  to 
e^'ade  the  effect  of  the  judgment. 

New  York.  People  v.  North  River 
Sugar  Refg.  Co..  121  N.  Y.  582  (1889), 
(24  N.  E.  Rep.  834,  18  Am.  St.  Rep. 
843,  9  L.  R.  A.  33). 

Ohio.  State  v.  Standard  Oil  Co., 
49  Ohio  St.  137  (1892),  (30  N.  E.  Rep. 
279,  34  Am.  St.  Rep.  541,  15  L.  R.  A. 
145). 

Texas.  San  Antonio  Gas  Co.  v. 
State,  22  Tex.  Civ.  App.  118  (1899), 
(54  S.  W.  Rep.  118),  (with  especial 
reference  to  the  Texas  anti-trust 
statute). 

2  In  State  v.  Portland  Natural  Gas, 
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Upon  proof  in  quo  warranto  proceedings  that  a  defendant 
corporation  has  entered  into  an  illegal  agreement  for  a  com- 
bination, the  courts  may  declare  a  forfeiture  of  its  corporate 
franchise;  or,  it  is  held,  may  render  a  judgment  of  ouster  from 
the  right  to  make  or  carry  out  the  combination  agreement.' 

§  374.  Remedies  of  State  —  (C)  Injunction.  — The  State  may 
file  a  bill  for  an  injunction  to  restrain  any  ultra  vires  act  of  a 
corporation  of  a  nature  to  produce  public  injury.  It  may  en- 
join the  formation  of  an  unlawful  combination  — association, 
trust  or  corporate  combination.  It  is  not  obliged  to  wait 
until  the  organization  has  been  completed,  and  all  the  injury 
possible  is  in  process  of  infliction.^ 


etc.  Co.,  153  Ind.  491  (1899),  (53  N.  E. 
Rep.  1089,  74  .4m.  St.  Rep.  314, 
53  L.  R.  A.  413),  the  Supreme  Court 
of  Indiana  said;  "While  appellee, 
by  the  agreement  in  controversy, 
cannot  be  said  to  have  fully  renounced 
autonomy,  still  it  did  so  to  the  extent, 
at  least,  that  it  thereby  disabled  itself 
from  supplying  persons  with  gas  who 
were  patrons  of  the  other  comgan}'. 
By  entering  into  this  agreement, 
and  carrying  it  into  execution, 
appellee  \'iolated  the  principles  of 
public  policy,  and  clearly  abused  the 
rights  and  powers  conferred  upon  it  by 
the  State,  and  maj^  be  said  to  have  of- 
fended against  the  laws  of  its  creation. 
Such  an  illegal  act  or  agreement,  upon 
the  part  of  a  corporation  like  appellee, 
cannot  be  permitted  to  o\'erride  the 
law,  and  it  was  the  manifest  duty  of 
the  State  to  interpose  as  it  has  done, 
and  call  it  to  account ;  and  if  the 
charge  made  is  established,  a  descr\'- 
ing  penalty  ought  to  be  inflicted." 
See  also,  People  v.  Chicago  Gas  Trust 
Co.,  130  111.  268  (ISSO),  (22  N.  E. 
Rep.  798,  17  Am.  St.  Rep.  319,  S  L. 
R.   A.  497). 

'  In  State  v.  Portland  Natural  Gas, 
etc.  Co.,  153  Ind.  491  (1899),  (53  N.  E. 
Rep.  1089,  74  Am.  St.  Rep.  314, 
53  L.  R.  A.  413),  the  Court  further 
said;  "The  rule  is  well  settled  that  a 
court,   in  cases  in  quo  warranto  pro- 
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ceedings  like  this^  if  the  facts  justify, 
may,  in  the  exercise  of  its  discretion, 
render  a  judgment  against  the  de- 
fendant declaring  a  forfeiture  of  its 
corporate  franchises,  or  the  judgment 
may  be  a  forfeiture  or  ouster  only  of 
the  right  of  the  defendant  to  carry  out 
or  continue  the  illegal  act  or  acts 
charged  and  established."  See  also, 
State  V.  Standard  Oil  Co.,  49  Ohio  St. 
137  (1892),  (30  N.  E.  Rep.  279,  34 
Am.  St.  Rep.  541,  15  L.  R.  A.  14.5). 

In  quo  warranto  proceedings  against 
a  corporation  upon  the  ground  that  it 
is  a  party  to  an  unlawful  combination, 
the  respondent  corporation  cannot 
object  that  the  other  members  of  the 
combination  are  not  joined  as  de- 
fendants. 

Attorney-General  v.  A.  Booth  & 
Co.,  143  Mich.  89  (1906),  (106  N. 
^y.  Rep.  868). 

2  In  Trust  Co.  v.  State,  109  Ga.  747 
(1900),  (35  S.  E.  Rep.  323),  the  Su- 
preme Court  of  Georgia  said:  "We 
have  reached  the  conclusion  that  the 
sounder  reasoning  is  in  favor  of  allow- 
ing to  the  State  relief  by  injunction 
whenever  it  is  proceeding  in  the  in- 
terest of  the  public  to  prevent  a 
threatened  injury.  As  harsh  as  the 
remedy  by  injunction  is  generally 
considered,  it  is  certainly  not  as  severe 
as  would  be  a  proceeding  in  the  nature 
of    quo    warranto,    instituted    for    the 
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If  the  State  waits  until  the  combination  has  been  perfected, 
it  may  be  partially  deprived  of  its  equitable  remedy.  An 
injunction  will  undoubtedly  lie  to  restrain  the  continued 
operation  of  an  association  or  trust,  but  it  cannot  be  employed, 
as  a  substitute  for  quo  warranto  proceedings,  to  attack  the 
corporate  existence  of  a  corporate  combination.  When  a 
corporate  combination  has  been  formed,  has  acquired  the  plants 
of  other  companies  and  is  transacting  business,  —  all  in  the 
exercise  of  its  apparent  powers, — an  injunction  restraining 
it  from  the  exercise  of  those  powers,  upon  the  ground  that  it 
was  formed  for  an  unlawful  purpose,  would  be  equivalent  to 
an  annulment  of  its  charter.  In  such  a  case,  quo  warranto 
is  the  only  remedy.^ 


purpose  of  forfeiting  the  charter  of 
a  corporation.  The  one  is  instituted, 
not  for  the  purpose  of  causing  a  de- 
struction of  the  corporation,  but  to 
prevent  it  from  entering  into  trans- 
actions violative  of  the  public  policy 
of  the  State,  and  to  protect  the  inter- 
est of  the  public  against  a  threatened 
wrong.  The  other  remedy,  if  en- 
forced, would  cause  the  death  of  the 
corporation,  thus  forever  preventing 
it  from  serving  the  public  interests, 
or  meeting  the  public  demands  upon 
its  business,  and  often  result  in  a, 
wreckage  of  the  property  of  its 
owners.  We  can,  therefore,  see  no 
reason  why,  if  the  remedy  for  the 
wrongs  threatened  can  be  as  well  pre- 
vented by  injunction,  it  would  not  be 
the  more  readily  and  properly  ap- 
plied than  the  harsher  one  of  for- 
feiture or  confiscation. " 

See  also,  Stockton  v.  Central  R.  Co., 
50  N.  J.  Eq.  52  (1892),  (24  Atl.  Rep. 
964,  17  L.  R.  A.  97) ;  People  v.  Aachen, 
etc.  Fire  Ins.  Co.,  126  111.  App.  636 
(1906);  Queen  Ins.  Co.  v.  State  (Tex. 
Civ.  App.  1893),  22  S.  W.  Rep.  1048; 
Attorney-General  v.  Great  Northern 
R.  Co.,  1  Drew  &  S.  154  (1860),  (6 
Jur.  (n.  s.),  1009).  As  to  injunction 
against  unincorporated  combination, 
see  State  v.  American  Cotton  Oil 
Trust,  40  La.  Ann.  8   (1888),   (3  So. 


Rep.  409,  19  Am.  &  Eng.  Corp.  Cas. 
448). 

^  Stockton  V.  American  Tobacco  Co., 
55  N.  J.  Eq.  36S  (1897),  (36  Atl.  Rep. 
971)  :  "The  first  question  which  con- 
cerns us  is  whether  these  attacks  upon 
the  manner  of  creating  the  company 
do  not  directh"  challenge  the  existence 
of  the  corporation  itself,  for  if  this  be 
so,  it  is  entirely  settled,  in  this  State, 
that  a,  court  of  oquity  has  no  juris- 
diction to  consider  the  matter  at 
all.  ...  (p.  370.)  Now,  in  the  case 
at  bar  it  is  charged  that  the  purpose 
of  the  five  concerns,  the  owners  of 
which  projected  a  scheme  of  incor- 
poration, was  to  coalesce  their  sepa- 
rate competing  business  into  one 
organization,  for  the  purpose  of  de- 
strojang  competition  and  controlling 
the  trade  in  cigarettes.  Whether 
the  contracts  preceding  the  act  of 
incorporation  .  .  were  inimical  to 
public  policy,  I  shall  not  stop  to  con- 
sider. If  so,  the  agreement  or  agree- 
ments would  have  been  unenforceable 
in  any  court,  and  it  may  be  that  upon 
a  bill  filed  by  the  attorney-general 
such  contract  would  have  been  an- 
nulled. But  that  contract  has  been 
executed.  As  a  contract  it  has 
ceased  to  have  any  efficacy  what- 
ever. All  that  can  be  said  of  it  in  this 
case  is  that  its  provisions  exhibit  the 
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§375 


INTERCORPORATE    RELATIONS 


[part  V 


§  375.  Evidence.  — The  existence  of  an  unlawful  combina- 
tion must  be  shown  by  evidence.  Proof  that  a  combination 
exists  is  not  proof  of  its  illegality.^ 

In  establishing  the  illegal  character  of  a  combination,  how- 
ever, direct  evidence  of  an  unlawful  object  is  not  necessary.^ 


purposes  for  which  the  corporation 
'was  organized,  and  the  sole  question 
here  is  whether,  if  such  purpose 
appears  to  have  been  to  estabhsh  a 
monnpoly  through  the  instrumentality 
of  this  corporate  organization,  this 
court  can,  upon  that  ground,  restrain 
any  act  done  by  the  corporation  itself 
within  its  corporate  power.  Now 
that  such  an  exertion  of  power  by 
a  court  of  cquit}"  would  strike  at  the 
authority  of  the  corporation  to  act 
at  all  as  a  corporation  is  perfectly 
clear.  The  corporation  must  be 
either  a  legal  or  an  illegal  entity.  If 
legal,  then,  as  I  have  already  observed, 
it  possesses  the  riglit  to  dispose  of  its 
goods  in  its  adopted  manner.  If 
illegal,  it  lias  no  right  to  transact  any 
business  at  aU  as  a  corporation.  An 
injunction  which  would,  in  the  lan- 
guage of  the  prayer  of  the  bill,  restrain 
the  company  from  using  the  corporate 
organization  in  the  conduct  of  their 
business  of  making  and  selling  paper 
cigarettes,  and  from  carrying  on  any 
portion  of  their  business  in  the  name 
of  the  American  Tobacco  Company, 
would  be  as  efficient  an  annuhnent  of 
their  franchise  as  would  be  a  judgment 
against  them  upon  f/uo  warranto.^' 

'  Herriman  v.  Menzics,  115  Cal.  16 
(1896),  (44  Pac.  Rep.  660,  56  Am.  St. 
Rep.  82,  35  L.  R.  A.  319)  :  "We  are 
not  at  liberty  to  indulge  in  inferences 
which  would  restrict  the  parties  in 
their  right  to  combine  their  interests. 
Parties  are  to  be  given  the  widest 
latitude  to  make  contracts  with  ref- 
erence to  their  private  interests,  and 
the  invali<hty  of  such  contracts  is 
never  to  be  inferred,  but  must  be 
clearly  made  to  appear." 

See    also    Leslie    v.    Lorillard,    110 
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N.  Y.  533  (1888),  (18  N.  E.  Rep. 
363,  1  L.  R.  A.  456) ;  Central  Shade 
Roller  Co.  v.  Cushman,  143  Mass.  353 
(1887),  (9  N.  E.  Rep.  629). 

Where  in  an  action  upon  a  lease 
the  defence  is  set  up  that  it  is  invalid 
as  being  part  of  a  scheme  to  create 
an  unlawful  combination,  the  question 
whether  it  was  made  for  such  purpose 
is  for  the  jury, 

Hartz  V.  Eddy,  140  Mich.  479 
(1905),  (103  N.  W.  Rep.  852). 

But  if  all  the  e\'idence  concerning 
a  contract  —  the  circumstances  at- 
tending its  execution,  the  result  to 
be  accomplished  and  the  practical 
construction  of  the  parties  —  is  con- 
sistent only  with  an  unlawful  purpose, 
the  question  of  illegality  should  not 
be  submitted  to  the  jury.  And  this 
is  true  notwithstanding  the  contract 
is  not  illegal  upon  its  face. 

Detroit  Salt  Go.  v.  National  Salt 
Co.,  134  Mich.  103  (1903),  ^96  N. 
W.  Rep.  1). 

2  Harding  v.  American  Glucose  Co., 
1S2  111.  635  (1899),  (55  N.  E.  Rep. 
577,  74  Am.  St.  Rep.  189,  64  L.  R.  A. 
738)  ■.  "It  makes  no  difference  that 
the  agreement  for  the  illegal  combi- 
nation is  not  a  formal  written  agree- 
ment. It  may  be  a  \'erbal  agreement 
or  \mderstanding,  or  a  scheme  not 
embodied  in  writing,  but  e%'idenced 
by  the  action  of  the  parties."  See 
also  Pocahontas  Coke  Co.  ik  Pow- 
hatan Coal,  etc.  Co.,  60  W.  Va.  508 
(1906),  (56  S.  E.  Rep.  269,  116  Am. 
St.  Rep.  901,  10  L.  R.  A.  (x.  s.)  268). 

In  quo  warranto  proceedings  to 
oust  certain  corporations  from  the 
State  as  constituting  an  unlawful 
combination,  statements  of  the  au- 
thorized representatives  of    such   cor- 


CHAP.  XXXVIl] 


RIGHTS    AND    REMEDIES 


§375 


The  purpose  of  a  combination  to  control  the  market  is  seldom 
evidenced  by  a  single  instrument,  or  expressly  stated  in  any 
instrument.  It  is  shown  by  a  series  of  acts  and  transactions. 
Similarly,  an  illegal  combination  of  ^'wasi-public  corporations 
may  be  of  the  most  innocent  character  in  its  stated  purpose. 

It  is  the  duty  of  the  court  to  view  the  agreement  of  the 
parties  in  the  light  of  all  the  surrounding  circumstances,  and 
to  receive  any  evidence  tending  to  show  the  true  situation 
and  real  purposes  of  the  parties  to  the  combination.  This 
course  has  been  followed  by  the  courts  in  the  leading  cases  of 
quo  warranto  which  have  already  been  adverted  to.* 


porations  with  respect  to  the  methods 
of  transacting  business  are  admissible 
in  evidence  against  such  corporations. 

State  V.  Armour  Packing  Co., 
173  Mo.  356  (1903),  (73  S.  W.  Rep. 
645,  96  Am.  St.  Rep.  515). 

*  People  V,  North  River  Sugar 
Refg.  Co.,  121  N.  Y.  582  (1889),  (24 
N.  E.  Rep.  834,  18  Am.  St.  Rep.  843, 
9  L.  R.  A.  33);  State  v.  Standard 
Oil  Co.,  49  Ohio  St.  137  (1892),  (30 


N.  E.  Rep.  279,  34  Am.  St.  Rep. 
541,  15  L.  R.  A.  145) ;  Distilling,  etc. 
Co.  V.  People,  156  111.  448  (1895), 
(41  N.  E.  Rep.  188,  47  Am.  St.  Rep. 
200) ;  People  v.  Chicago  Gas  Trust 
Co.,  130  111.  268  (1889),  (22  N.  E. 
Rep.  798,  17  Am.  St.  Rep.  319,  8  L. 
R.  A.  497) ;  State  v.  Nebraska  Dis- 
tilling Co.,  29  Neb.  700  (1890),  (46 
N.  W.  Rep.  155). 
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§  376  INTBECOBPOEATE   EELATI0N3  [PABT  V 


Article   III 
LEGISLATION    AFFECTING    COMBINATIONS 


I 
Federal  Anti-trust  Statute 


CHAPTER    XXXVIII 

THE    STATUTE    AND    ITS    CONSTITUTIONALITY 

§  376.     The  Statute. 

§  377.     Analysis  of  Statute. 

§  378.     Object  of  Statute. 

§  379.     Constitutionality  of  Act  —  (A)   Power  of  Congress  under  Commerce 

Clause  to  legislate  concerning  Private  Contracts  affecting  Interstate 

Commerce. 
§  380.     Constitutionality  of  Act  —  (B)   Power  of  Congress  under  Commerce 

Clause  to  legislate  concerning  Contracts  and  Combinations  under 

State  Laws. 
§  381.     Constitutionality  of  Act  —  (C)   Power  of  Congress  under  Commerce 

Clause  to  prohibit  Combinations  of  Competing  Railroads. 
§  382.     Constitutionality  of  Act  —  (D)  Act  is  Constitutional. 
§  383.     Legislation  supplementing  the  Statute  —  (1)  Anti-trust   Provisions  of 

Wilson  Tariff  Act. 
§  384.     Legislation  supplementing  the  Statute  —  (2)  The  Expedition  Act. 
§  385.     Legislation  supplementing  the  Statute  —  (3)  The  Immunity  Proviso. 

§  376.  The  Statute.  — The  federal  anti-trust  act,  generally 
called  the  "  Sherman  Act,"  and  entitled  "  An  Act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies," was  approved  July  2,  1890.  It  is  printed  in  full  in  the 
footnote.* 

'  "§   1.     Every    contract,     combi-  is    hereby    declared    to    be    illegal, 

nation  in  the  form  of  trust  or  other-  Every    person   who   shall    make    anv 

wise,    or   conspiracy,    in   restraint    of  such  contract,  or  engage  in  any  such 

trade   or   commerce    among   the   sev-  combination   or  conspiracy,   shall   be 

eral   States,   or  with  foreign  nations,  deemed  guilty  of  a  misdemeanor,  and, 


CHAP.  XXXVIIl]      STATUTE   AND   ITS   CONSTITUTIONALITY 


§377 


§  377.    Analysis  of    Statute.  — The  sections  of   the  act  may 

be  classified,  primarily,  into 

(I)  Sections  declaring  what  *' restraints  and  monopolies" 
the  act  is  directed  against,  and  prescribing  penalties  —  sec- 
tions 1,  2,  and  3. 


on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  thou- 
sand dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both 
said  punishments,  in  the  discretion 
of  the  court. 

"  §  2.  Every  person  who  shall 
monopolize,  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any 
other  person  or  persons,  to  monopo- 
lize any  part  of  the  trade  or  com- 
merce among  the  several  States,  or 
with  foreign  nations,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished 
by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the 
court. 

"§  3.  Every  contract,  combination 
in  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  com- 
merce in  any  Territory  of  the  United 
States  or  of  the  District  of  Columbia, 
or  in  restraint  of  trade  or  commerce  be- 
tween any  such  Territory  and  another, 
or  between  any  such  Territory  or  Ter- 
ritories and  any  State  or  States  or  the 
District  of  Columbia,  or  with  foreign 
nations,  or  between  the  District  of 
Columbia  and  any  State  or  States 
or  foreign  nations,  is  hereby  declared 
illegal.  Every  person  who  shall  make 
any  such  contract  or  engage  in  any 
combination  or  conspiracy,  shall  be 
deemed  guilty  of  a  misdemeanor,  and, 
on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  thou- 
sand dollars,  or  by  imprisonment  not 
exceeding  one  year,  or  by  both  said 
punishnaents,  in  the  discretion  of  the 
court. 

"  §  4.   The  several  circuit  courts  of 


the  United  States  are  hereby  invested 
with  jurisdiction  to  prevent  and  re- 
strain violations  of  this  act ;  and  it 
shall  be  the  duty  of  the  several  dis- 
trict attorneys  of  the  United  States, 
in  their  respective  districts,  under 
the  direction  of  the  Attorney-General, 
to  institute  proceedings  in  equity 
to  prevent  and  restrain  such  -viola- 
tions. Such  proceedings  may  be 
by  way  of  petition  setting  forth  the 
case  and  praying  that  such  violation 
shall  be  enjoined  or  otherwise  pro- 
hibited. AVhen  the  parties  com- 
plained of  shall  have  been  duly  noti- 
fied of  such  petition,  the  court  shall 
proceed,  as  soon  as  may  be,  to  the 
hearing  and  determination  of  the 
case;  and  pending  such  petition  and 
before  final  decree,  the  court  may 
at  any  time  make  such  temporary 
restraining  order  or  prohibition  as 
shall  be  deemed  just  in  the  premises. 
"  §  5.  Whenever  it  shall  appear  to 
the  court  before  which  any  proceeding 
under  section  four  of  this  act  may  be 
pending,  that  the  ends  of  justice  re- 
quire that  other  parties  should  be 
brought  before  the  court,  the  court 
may  cause  them  to  be  summoned, 
whether  they  reside  in  the  district 
in  which  the  court  is  held  or  not ; 
and  subpoenas  to  that  end  may  be 
served  in  any  district  by  the  marshal 
thereof. 

"§  6.  Any  property  owned  under 
any  contract  or  by  any  combination, 
or  pursuant  to  any  conspiracy  (and 
being  the  subject  thereof)  mentioned 
in  section  one  of  this  act,  and  being 
in  the  course  of  transportation  from 
one  State  to  another,  or  to  a  foreign 
country,  shall  be  forfeited  to  the 
United    States,    and    may    be    seized 
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§   377  INTERCORPORATE   RELATIONS  [PART   V 

(II)  Sections  relating  to  remedies  and  procedure  —  sec- 
tions 4,  5,  6  and  7.' 

(III)  Section  declaring  rule  of  construction  —  section  8. 
The  last  section  —  forming  Class  III  and  providing  that  the 

word  "  person  "  or  "  persons  "  shall  include  corporations  and 
associations  —  requires  no  analysis.  Class  II  —  the  sections 
relating  to  remedies  and  procedure  —  will  be  the  subject  of 
consideration  in  another  chapter.  The  several  sections  in 
Class  I  may  be  subdivided  into 

(1)  Definitions  of  offences. 

(2)  Statements  of  penalties. 

The  penalties  prescribed  in  the  act  will  be  considered  in 
connection  with  remedies  and  procedure.  The  offences  de- 
scribed in  the  several  sections  of  Class  I  are  as  follows : 

Under  section  1 :  Every  (a)  contract,  (b)  combination  in 
the  form  of  trust  or  otherwise,  or  (c)  conspiracy,  in  restraint 
of  trade  or  commerce  among  the  several  States  or  vxith  foreign 
nations,  is  illegal. 

Under  section  2:  Every  person  who  shall  (a)  monopolize, 
or  (b)  attempt  to  monopolize,  or  (c)  combine  or  (d)  conspire 
with  any  other  person  or  persons,  to  monopolize,  any  part  of 
the  trade  or  commerce  among  the  several  States  or  with  foreign 
nations,  shall  be  deemed  guilty  of  a  misdemeanor. 

Under  section  3:  The  acts  and  agreements  described  in 
section  1,  if  in  restraint  of  trade  or  commerce  in  any  Terri- 
tory (including  the  District  of  Columbia) ,  or  between  Territories 
and  other  Territories,  States  and  foreign  nations,  are  illegal. 

and  condemned    by  like   proceedings  threefold    the    damages   by  him    sus- 

as  those  provided  by  law  for  the  for-  tained,  and  the  costs  of  suit,  including 

feiture,  seizure,  and  condemnation  of  a  reasonable  attorney's  fee. 

property  imported    into    the  United  "§  S.   That  the  word  'person'  or 

States  contrary  to  law.  'persons/  wherc^'e^  used  in  this  act, 

"  §  7.   Any  person  who  shall  be  in-  shall  be  deemed  to  include  corpora- 

jured  in  his  business  or  property  by  tions  and  associations  existing  under 

any  other  person   or    corporation  by  or  authorized  bj'  the  laws  of  either  the 

reason  of  anything   forbidden  or  de-  United  States,  the  laws  of  any  of  the 

clared  to  be  unlawful  by  this  act,  may  Territories,  the  laws  of  any  State,  or 

sue  therefor  in   any   circuit   court  of  the  laws  of  any  foreign  country." 

the  United   States  in   the  district  in  '  Section  6  also    provides    an    ad- 

which    the    defendant    resides    or    is  ditional    penalty    of    forfeiture,    and 

found,  without  respect  to  the  amount  section  7,   of  treble  damages, 
in     controversy,     and     shall    recover 
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CHAP.  XXXVIIl]      STATUTE   AND   ITS   CONSTITUTIONALITY  §  378 

From  this  analysis  the  following  conclusions  follow: 

1.  The  "  restraints  and  monopolies  "  referred  to  in  the  title 
to'the  act  are 

(A)  Contracts,  combinations  and  conspiracies  in  restraint 
of  interstate  (including  territorial  and  interterritorial)  and 
foreign  trade  or  commerce. 

(B)  Monopolizing,  or  attempting,  combining  or  conspiring 
to  monopolize,  interstate  or  foreign  trade  or  commerce. 

2.  Such  "  restraints  and  monopolies  "  are  illegal. 

§  378.  Object  of  Statute.  —  The  statute  is  aimed  at  all  re- 
strictions upon  interstate  commerce.  Its  purpose  is  to  per- 
mit trade  and  commerce,  between  the  States  and  with  foreign 
nations,  to  flow  in  their  natural  channels,  "  unrestricted  by 
any  combinations,  contracts,  conspiracies,  or  monopolies 
whatsoever." '  In  United  States  v.  Coal  Dealers  Association,^ 
Judge  Morrow  said :  "  The  clear  and  positive  purpose  of  the 
statute  must  be  understood  to  be  that  trade  and  commerce, 
within  the  Jurisdiction  of  the  federal  government,  shall  be 
absolutely  free,  and  no  contract  or  combination  will  be  tolerated 
that  impedes  or  restricts  their  natural  flow  and  volume." 

The  purpose  of  a  statute  must  be  gathered,  primarily,  from 
its  language;  and,  as  will  be  shown,  this  act  has  been  con- 
strued to  apply  to  combinations  of  competing  carriers,  as 
well  as  to  industrial  combinations.  An  examination  of  the 
"  history  of  the  times,"  moreover,  —  using  a  phrase  of  the 
Supreme  Court  of  the  United  States,  —  will  show  that  while 
the  principal  object  of  Congress,  in  enacting  the  statute,  may 
have  been  the  suppression  of  combinations  of  industrial  cor- 
porations in  restraint  of  interstate  commerce,  the  prevention 
of  combinations  between  competing  railroad  companies  was 
not  outside  its  purpose.^ 

'  United  States  v.  Hopkins,  82  Fed.  of  the  act  in  question ;  that  a  number 

537  (1897).  of  combinations  in  the  form  of  trusts 

'  United    States    v.    Coal     Dealers  and  conspiracies  in  restraint  of  trade 

Ass'n,  85  Fed.  261  (1898).  were    to    be    found    throughout    the 

^  United    States    v.    Trans-Missouri  country,  and  that  it  was  impossible 

Freight  Ass'n,  166  U.  S.  319  (1897),  for  the  State  governments  to  success- 

(17  Sup.  Ct.  Rep.  540)  :   "  It  is  said  fully  cope  with  them,  because  of  their 

that     Congress     had     very    different  commercial    character,    and    of    their 

matters   in    view,  and  very  different  business  extension    through    the    dif- 

objects  to  accomplish  in  the  passage  ferent  States  of  the  Union.      Among 
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§379 


INTERCORPORATE    RELATIONS 


[part  V 


§  379.  Constitutionality  of  Act— (A)  Power  of  Congress 
under  Commerce  Clause  to  legislate  concerning  Private  Con- 
tracts affecting  Interstate  Commerce.  —  The  Constitution  •of 
the  United  States  provides  that  Congress  shall  have  power  "  to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
States  and  Anth  the  Indian  Tribes."  ^     Under  this  grant  of 


these  trusts  it  was  said  in  Congress, 
were  the  Beef  Trust,  the  Standard 
Oil  Trust,  the  Steel  Trust,  the  Barbed 
"Wire  Fence  Trust,  the  Sugar  Trust, 
the  Cordage  Trust,  the  Cotton  Seed 
Oil  Trust,  the  AVhiskey  Trust,  and 
many  others,  and  these  trusts,  it  was 
stated,  had  assumed  an  importance 
and  had  acquired  a  power  which  were 
dangerous  to  the  whole  country,  and 
that  their  existence  was  directly 
antagonistic  to  its  peace  and  pros- 
perity. To  combinations  and  con- 
sx^iracies  of  this  kind,  it  is  contended 
that  the  act  in  question  was  directed, 
and  not  to  the  combinations  of  com- 
peting railroads  to  keep  up  their  prices 
to  a  reasonable  sum  for  the  transpor- 
tation of  persons  and  property.  It 
is  true  that  many  and  various  trusts 
were  in  existence  at  the  time  of  the 
passage  of  the  act,  and  it  was  probably 
sought  to  cover  them  by  the  pro\Tsions 
of  the  act.  Many  of  them  had 
rendered  themsehes  offensive  by 
the  manner  in  which  they  exercised 
the  great  power  that  combined  capital 
gave  them.  But  a  furtlier  investiga- 
tion of  'the  history  of  the  times' 
shows  also  that  those  trusts  were  not 
the  only  associations  controlling  a 
great  combination  of  capital  which 
had  caused  comphaint  at  the  manner 
in  which  their  business  was  conducted. 
There  were  many  and  loud  complaints 
from  some  fjortions  of  the  public 
regarding  the  railroads  and  the  prices 
they  were  charging  for  the  sor\-ice  they 
rcndorcd,  and  it  was  alleged  that  the 
prices  for  the  transportation  of  per- 
sons and  articles  of  commerce  were 
unduly  and  improperly  enhanced  by 
combinations     among     the     diilerent 
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roads.  Whether  these  complaints 
were  well  or  ill  founded  we  do  not 
presume  at  this  time  and  under  these 
circumstances  to  determine  or  discuss. 
It  is  simply  for  the  purpose  of  answer- 
ing the  statement  that  it  was  only 
to  trusts  of  the  nature  above  set  forth 
that  this  legislation  was  directed,  that 
the  subject  of  the  opinions  of  the 
people  in  regard  to  the  actions  of  the 
railroad  companies  in  this  particular 
is  referred  to.  A  reference  to  this 
history  of  the  times  does  not,  as  we 
think,  furnish  us  with  any  strong 
reason  for  believing  that  it  was  only 
trusts  that  were  in  the  minds  of  the 
members  of  Congress,  and  that  rail- 
roads and  their  manner  of  doing 
business  were  wholly  excluded  there- 
from." 

^  Constitution  of  the  United  States, 
Art.  I,  §  S  :  "7'he  Congress  shall  have 
Power  .  to  regulate  commerce 
with  foreign  nations,  and  among  the 
several  States  and  with  the  Indian 
Tribes." 

By  the  adoption  of  this  clause  in  its 
grant  of  legislati\'e  powers  the  Con- 
stitutional Convention  created  the 
federal  commercial  power  and  pre- 
scribed for  commercial  regulation. 
And  yet  no  member  of  the  Convention 
appreciated  the  possibilities  of  the 
language  used.  There  is  nothing  to 
indicate  that  an^■thing  further  was 
intended  than  the  uniform  regulation 
of  foreign  commerce  and  the  preven- 
tion of  imposts  at  State  lines.  The 
widening  scope  of  the  commerce 
clause  —  the  development  of  the 
essentially  nationalizing  power  —  has 
been  brought  about  through  its  inter- 
pretation,    in    the    light    of    history 
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power,  Congress  may  enact  laws  declaring  illegal  and  prohibit- 
ing the  performance  of  contracts  between  individuals  or  corpo- 
rations, the  natural  and  direct  — ■  as  distinguished  from  the 
incidental  and  collateral  — -effect  of  the  operation  of  which 
will  be  to  regulate,  to  any  extent,  interstate  or  foreign  com- 
merce.' The  provision  in  the  Constitution  regarding  the 
liberty  of  the  citizen,^  although  including  liberty  of  contract, 
does  not  limit  the  power  of  Congress,  under  the  commerce 
clause,  to  legislate  upon  the  subject  of  contracts  affecting,  in 
any  degree,  commerce  among  the  States. 

In  Addyston  Pipe,  etc.  Co.  v.  United  States,^  Mr.  Justice 
Peckham  said:  "  It  is  insisted  by  the  appellants,  at  the  thresh- 
old of  the  inquiry,  that,  by  the  true  construction  of  the  Con- 
stitution, the  power  of  Congress  to  regulate  interstate  com- 
merce is  limited  to  its  protection  from  acts  of  interference  by 
State  legislation  or  by  means  of  regulations  made  under  the 
authority  of  the  State  by  some  political  subdivision  thereof, 
.  .  .  but  that  it  does  not  include  the  general  power  to  interfere 
with  or  prohibit  private  contracts  between  citizens,  even  though 
such  contracts  have  interstate  commerce  for  their  object,  and 
result  in  a  direct  and  substantial  obstruction  to  or  regulation 
of  that  commerce,  .  .  .  The  power  to  regulate  interstate 
commerce  is,  as  stated  by  Chief  Justice  Marshall,  full  and  com- 
plete in  Congress,  and  there  is  no  limitation  in  the  grant  of  the 
power  which  excludes  private  contracts  of  the  nature  in  question 
from  the  jurisdiction  of  that  body.  Nor  is  any  such  limitation 
contained  in  the  other  clause  of  the  Constitution,  which  pro- 
vides that  no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law.  .  .  .     The  provision  in  the  Con- 

and  the  nation's  growth,  by  the  Su-  shall  be  .   .   .  deprived  of  life,  liberty 

preme    Court   of   the    United    States.  or   property  without   due   process  of 

The  series  of  decisions  marking  that  law ;    nor   shall   private   property   be 

development     mark     also     American  taken  without  just  compensation." 
comniercial  progress.  ^  Addyston  Pipe,  etc.  Co.  v.  United 

'  Addyston  Pipe,  etc.  Co.  v.  United  States,  175  U.  S.  226  (1899),  (20  Sup. 

States,  175  U.  S.  226  (1899),  (20  Sup.  Ct.  Rep.  96). 

Ct.  Rep.  96) ;    Ignited  States  v.  Joint  See    also    opinion    of    Mr.    Justice 

Traffic  Ass'n,    171  U.   S.  571   (1898),  Harlan  in  Northern  Securities  Co.  v. 

(19  Sup.  Ct.  Rep.  25).  United    States,    193    U.  S.     197,    342 

2  The  Fifth  Amendment  of  the  Con-  (1994),  (24  Sup.  Ct.  Rep.  436). 
stitution    provides   that    "no    person 
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stitution  does  not,  as  we  believe,  exclude  Congress  from  legis- 
lating with  regards  to  contracts  of  the  above  nature,  while  in 
the  exercise  of  its  constitutional  right  to  regulate  commerce 
among  the  States.  On  the  contrary,  we  think  the  provision 
regarding  the  liberty  of  the  citizen  is,  to  some  extent,  limited 
by  the  commerce  clause  of  the  Constitution,  and  that  the  power 
of  Congress  to  regulate  interstate  commerce  comprises  the  right 
to  enact  a  law  prohibiting  the  citizen  from  entering  into  those 
private  contracts  which  directly  and  substantially,  and  not 
merely  indirectly,  remotely,  incidentally  and  collaterally,  regu- 
late, to  a  greater  or  less  degree,  commerce  among  the  States."  ' 

§  380.  Constitutionality  of  Act  —  (B)  Power  of  Congress 
under  Commerce  Clause  to  legislate  concerning  Contracts  and 
Combinations  under  State  Laws. — The  power  of  Congress, 
under  the  commerce  clause  of  the  Constitution,  to  legislate 
concerning  contracts  and  combinations  affecting  commerce 
among  the  States  is  not  affected  by  the  fact  that  they  may  have 
been  entered  into  under  State  laws.  The  States  have  no  power 
to  place  restraints  upon  interstate  commerce  nor  to  authorize 
corporations  or  individuals  to  do  so.  State  legislation  can  never 
serve  as  a  shield  against  the  assertion  of  federal  authority  over 
such  commerce. 

It  is  no  violation  of  the  reser^-ecl  rights  of  the  States  for  Con- 
gress to  enact  that  no  persons,  natural  or  artificial,  shall  enter 

'  Corn-pare  this  decision  with  that  in  the  oitizens  of  the  States,  in  tlie  acqui- 
In  re  Greene,  52  Ff<l.  112  (1S92),  sition,  control,  and  disposition  of 
where  the  constitutional  limitations  property.  Neither  can  Congress  regu- 
upon  the  power  of  Congress  are  also  late  or  prescribe  the  price  or  prices 
considered.  Judge  Jackson  said  ;  at  which  such  property,  or  the  prod- 
*' Congress  may  place  restrictions  and  ucts  thereof,  shall  be  sold  by  the 
limitations  upon  the  right  of  corpora-  owner  or  owners,  whether  corpora- 
tions created  and  organized  under  its  tions  or  indix^duals.  It  is  equally 
authority  to  acquire,  use,  and  dispose  clear  that  Congress  has  no  jurisdiction 
of  property.  It  may  also  impose  such  over,  and  cannot  make  criminal, 
restrictions  and  limitations  upon  the  the  aims,  purposes,  and  intentions 
citizen  in  respect  to  the  exercise  of  of  persons  in  the  acqxiisition  and  con- 
a  public  pri\-ilege  or  franchise  by  the  trol  of  property,  which  the  States 
United  States.  But  Congress,  cor-  in  their  residence  or  creation  sanction 
tainly,  has  not  the  ]»o\\'fr  or  authority  and  permit.  It  is  not  material  tiiat 
imder  the  commerce  clause,  or  any  such  pro])ert>',  or  the  jiroducts  thereof, 
other  provision  of  the  Constitution,  may  become  the  subject  of  trade  and 
to  limit  and  restrict  the  right  of  cor-  commerce  among  the  several  States  or 
porations  created  by  the   States,    or  with  foreign  nations." 
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into  a  contract  or  combination  in  restraint  of  interstate  com- 
merce. The  States  have  no  power  to  charter  corporations  to 
break  such  a  law.  No  corporation  can  rely  upon  its  chartered 
powers  to  justify  breaking  such  a  law.  The  federal  anti-trust 
statute  is  not  unconstitutional  as  trenching  upon  the  powers 
of  the  States. 

Mr.  Justice  Harlan  considers  at  length  these  questions  in 
his  opinion  in  the  Northern  Securities  Case,  extracts  from  which 
are  printed  in  the  footnote.^ 


1  The  Northern  Securities  Case 
(193  U.  S.  197  (1904),  (24  Sup.  Ct. 
Rep.  436)  is  examined  at  length  in 
post,  §  397a,  The  following  extracts 
from  Mr.  Justice  Harlan's  opinion 
relate  to  the  question  of  constitu- 
tionality: "Now,  the  court  is  asked 
to  adjudge  that,  if  held  to  embrace 
the  case  before  us,  the  Anti-trust 
Act  is  repugnant  to  the  Constitution 
of  the  United  States.  In  this  view 
we  are  unable  to  concur.  The  con- 
tention of  the  defendants  could  not 
be  sustained  without,  in  effect,  o^'er- 
ruling  the  prior  decisions  of  tlie  court 
as  to  the  scope  and  validity  of  the 
Anti-trust  Act.  .  .  If  private  parties 
may  not,  by  combination  among 
themselves,  restrain  interstate  and 
international  commerce  in  violation 
of  an  act  of  Congress,  much  less  can 
such  restraint  be  tolerated  when 
imposed  or  attempted  to  be  imposed 
upon  commerce  as  carried  on  over 
public  highways.  Indeed,  if  the  con- 
tentions of  the  defendants  are  sound, 
why  may  not  all  the  railway  com- 
panies in  the  United  States,  that  are 
engaged,  under  State  charters,  in 
interstate  and  international  com- 
merce, enter  into  a  combination  such 
as  the  one  here  in  question,  and  by 
the  device  of  a  holding  corporation 
obtain  the  absolute  control  through- 
out the  entire  country  of  rates  for 
passengers  and  freight,  beyond  the 
power  of  Congress  to  protect  the 
public  against  their  exactions  ?  .  .  . 
All,  we  take  it,  will  agree,  as  estab- 


lished firmly  by  the  decisions  of  this 
court,  that  the  powers  of  Congress 
over  commerce  extend  to  all  the  in- 
strumentalities of  such  commerce, 
and  to  every  device  that  may  be 
employed  to  interfere  with  the  free- 
dom of  commerce  among  the  States 
and  with  foreign  nations.  Equally, 
we  assume,  all  will  agree  that  the  Con- 
stitution and  the  legal  enactments 
of  Congress  are,  by  express  words 
of  the  Constitution,  the  supreme  law 
of  the  land,  anything  in  the  consti- 
tution and  laws  of  any  State  to  the 
contrary  notwithstanding.  Never- 
theless, the  defendants,  strangely 
enough,  invoke  in  their  behalf  the 
Tenth  Amendment  of  the  Constitu- 
tion which  declares  that  'the  powers 
not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited 
by  it  to  the  States,  are  reserved  to 
the  States  respectively  or  to  the 
People,'  and  we  are  confronted  with 
the  suggestion  that  any  order  or 
decree  of  the  federal  court  which 
will  prevent  the  Northern  Securities 
Company  from  exercising  the  power 
it  acquired  in  becoming  the  holder 
of  the  stocks  of  the  Great  Northern 
and  Northern  Pacific  Railway  com- 
panies will  be  an  invasion  of  the 
rights  of  the  State  under  which  the 
Securities  Company  was  chartered, 
as  well  as  the  rights  of  the  States 
creating  the  other  companies.  In 
other  words,  if  the  State  of  New 
Jersey  gives  a  charter  to  a  corpo- 
ration, and  even  if  the  obtaining  of 
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§  381.  Constitutionality  of  Act  —  (C)  Power  of  Congress 
under  Commerce  Clause  to  prohibit  Combinations  of  Competing 
Railroads.  —  In  the  exercise  of  the  power  conferred  in  the 
commerce  clause  of  the  Constitution,  Congress  may  enact 
legislation,  apphcable  to  railroad  companies,  declaring  illegal 
all  contracts  and  combinations  which,  in  its  opinion,  restrain 
or  impede  interstate  or  foreign  commerce  by  restricting  or 
extinguishing  competition.'  It  is  for  Congress  to  determine 
what  contracts  and  combinations  are  prejudicial  to  the  pubhc 
welfare,  and  the  courts  may  not  declare  an  act  of  Congress 
unconstitutional  on  account  of  such  determination,  except, 
possibly,  in  a  case  of  gross  abuse  of  power. 

In  United  States  v.  Joint  Traffic  Association,''  the  Supreme 
Court  of  the  United  States  said:  "  Has  not  Congress,  with  re- 
gard to  interstate  commerce  and  in  the  course  of  regulating 
it,  in  the  case  of  railroad  corporations,  the  power  to  say  that 
no  contract  or  combination  shall  be  legal  which  shall  restrain 
trade  and  commerce  by  shutting  out  the  operation  of  the 
general  laws  of  competition?  We  think  it  has.  .  .  .  The  busi- 
ness of  a  railroad  carrier  is  of  a  public  nature,  and,  in  perform- 

such  charter  is  in  fact  pursuant  to  this  court  as  to  the  powers  of  the 
a  combination  under  which  it  becomes  National  Government  over  matters 
the  holder  of  the  stoclis  of  shareholders  committed  to  it.  No  State  can,  by 
in  two  competing  parallel  railroad  merely  creating  a  corporation,  or  in 
companies  engaged  in  interstate  com-  any  other  mode,  project  its  authority 
merce  in  other  States,  whereby  com-  into  other  States,  and  across  the 
petition  between  the  respective  roads  continent,  so  as  to  prevent  Congress 
of  those  companies  is  to  be  destroyed  from  exerting  the  power  it  possesses 
and  the  enormous  commerce  carried  under  the  Constitution  over  inter- 
on  over  them  restrained  by  suppress-  state  and  international  commerce, 
ing  competition,  Congress  must  stay  or  so  as  to  exempt  its  corporation 
its  hand  and  allow  such  restraint  to  engaged  in  interstate  commerce  from 
continue  to  the  detriment  of  the  obedience  to  any  rule  lawfully  estab- 
public  because,  forsootli,  the  cor-  lished  by  Congress  for  such  com- 
porations  concerned,  or  some  of  them,  merce." 

are  State  corporations.  We  re-  ^  United  States  v.  Joint  Traffic 
ject  any  such  A-iew  of  the  relations  of  Ass'n,  171  U.  S.  505  (1898),  (19  Sup. 
the  National  Government  and  the  Ct.  Rep.  25)  ;  United  States  v.  Trans- 
States  composing  the  Union,  as  that  Missouri  Freight  Ass'n,  166  U.  S. 
for  wliich  the  defendants  contend.  290  (1897),  (17  Sup.  Ct.  Rep.  540). 
Such  a  view  cannot  be  maintained  ^  United  States  v.  Joint  Traffic 
without  destrojnng  the  just  author-  Ass'n,  171  U.  S.  566  (1898),  (19  Sup. 
ity  of  the  United  States.  It  is  in-  Ct.  Rep.  25). 
consistent   with  all   the    decisions  of 

696 


CHAP.  XXXVIIl]      STATUTE  AND   ITS   CONSTITUTIONALITY  §   382 

ing  it,  the  carrier  is  also  performing,  to  a  certain  extent,  a  func- 
tion of  government  which,  as  counsel  observed,  requires  them 
to  perform  the  service  upon  equal  terms  to  all.  This  pubUc 
service,  that  of  transportation  of  passengers  and  freight,  is  a 
part  of  trade  and  commerce,  and  when  transported  between 
States  such  commerce  becomes  what  is  described  as  interstate, 
and  comes,  to  a  certain  extent,  under  the  jurisdiction  of  Congress, 
by  virtue  of  its  power  to  regulate  commerce  among  the  several 
States.  Where  the  grantees  of  this  public  franchise  are  com- 
peting railroad  companies  for  interstate  commerce,  we  think 
Congress  is  competent  to  forbid  any  agreement  or  combination 
among  them  by  means  of  which  competition  is  to  be  smoth- 
ered. Although  the  franchise,  when  granted  by  the  State, 
becomes  by  the  grant  the  property  of  the  grantee,  yet  there 
are  some  regulations  respecting  the  exercise  of  such  grants 
which  Congress  may  make  under  its  power  to  regulate  commerce 
among  the  several  States.  This  will  be  conceded  by  all,  the 
only  question  being  as  to  the  extent  of  the  power.  We  think 
it  extends,  at  least,  to  the  prohibition  of  contracts  relating  to 
interstate  commerce,  which  would  extinguish  all  competition 
between  otherwise  competing  railroad  corporations,  and  which 
would,  in  that  way,  restrain  interstate  trade  or  commerce.  .  .  . 
The  prohibition  of  such  contracts  may,  in  the  judgment  of 
Congress,  be  one  of  the  reasonable  necessities  for  the  proper 
regulation  of  commerce,  and  Congress  is  the  judge  of  such  neces- 
sity and  propriety,  unless,  in  case  of  a  possible  gross  perversion 
of  the  principle,  the  courts  might  be  applied  to  for  relief." 

§  382.  Constitutionality  of  Act  —  (D)  Act  is  Constitutional. 
—  It  follows,  as  a  corollary  to  the  conclusions  reached 
in  the  preceding  sections,  that  the  federal  anti-trust  statute, 
having  been  enacted  by  Congress  in  the  exercise  of  the  power 
conferred  upon  it  by  the  commerce  clause  of  the  Constitution, 
and  having  for  its  object  the  elimination  of  all  contracts,  com- 
binations and  conspiracies  for  restraining  or  monopolizing 
interstate  or  foreign  commerce,  is  constitutional;  and  it  has 
been  so  held  by  the  Supreme  Court  of  the  United  States.' 

'  Addyston  Pipe,  etc.  Co.  v.  United       Traffic  Ass'n,   171  XJ.  S.  505  (1898), 
States,  175  U.  S.  211  (1899),  (20  Sup.       (19  Sup.  Ct.  Rep.  25). 
Ct,  Rep.  96) ;   United  States  v.  Joint  See  also  United   States  v.  Trans- 
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§383.  Legislation  supplementing  the  Statute— (i)  Anti- 
trust Provisions  of  Wilson  Tariff  Act.  —  The  anti-trust  pro- 
visions of  the  Wilson  Tariff  Act  of  August  27,  1894  —  relating 
to  combinations  to  which  an  importer  is  a  party  —  are  printed 
in  the  subjoined  note.' 

These  provisions,  in  respect  of  their  subject-matter,  follow 
the  lines  of  the  federal  anti-trust  statute  and  are  even  broader 
in  their  terms.  They  declare  illegal  every  combination,  trust, 
agreement  or  contract  entered  into  by  two  or  more  persons  or 
corporations,  either  of  whom  is  an  importer,  when  intended  to 
operate  in  restraint  of  trade  or  free  competition,  or  to  increase 
the  market  price  in  the  United  States  of  any  imported  article 
or  manufacture  into  which  such  article  enters.^ 

The  jurisdictional  provisions  and  those  relating  to  procedure 
and  penalties  are  substantially  identical  with  those  of  the 
federal  anti-trust  statute. 

§  3S4.  Legislation  supplementing  the  Statute  —  (2)  The 
Expedition  Act.  — The  federal  anti-trust  statute  provides  that 
the  circuit  courts  shall  proceed  "  as  soon  as  may  be  "  to  the 


Missouri  Freight  Ass'n,  166  U.  S.  290 
(1897),  (17  Sup.  Ct.  Rep.  540) ;  United 
States  V.  Jellico  Mountain  Coal,  etc. 
Co.,  46  Fed.  432  (1891). 

^  '*  §  73.  That  every  combination, 
conspiracy,  trust,  agreement,  or  con- 
tract is  hereby  declared  to  be  con- 
trarj'  to  public  policy,  illegal,  and 
void,  "when  the  same  is  made  by  or 
between  two  or  more  persons  or  cor- 
porations either  of  whom  is  engaged 
in  importing  an  article  from  any 
foreign  country  into  the  United  States, 
and  when  such  combination,  con- 
spiracy, trust,  agreement,  or  contract 
is  intended  to  operate  in  restraint 
of  lawful  trade,  or  free  competition 
in  lawful  trade  or  commerce,  or  to 
increase  the  market  price  in  any  part 
of  the  United  States  of  any  article 
or  articles  imported  or  intended  to 
be  imported  into  the  United  States, 
or  of  any  manufacture  into  which 
such  imported  article  enters  or  is 
intended     to     enter.     Every     person 
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who  is  or  shall  hereafter  be  engaged 
in  the  importation  of  goods  or  any 
commodity  from,  any  foreign  country 
in  \aolation  of  this  section  of  this 
act,  or  who  shall  combine  or  conspire 
with  another  to  violate  the  same,  is 
guilty  of  a  raisdemeanor,  and,  on 
con\'iction  thereof  in  any  court  of  the 
United  States,  such  person  shall  be 
fined  in  a  sum  not  less  than  one  hun- 
dred dollars  and  not  exceeding  five 
thousand  dollars,  and  shall  be  further 
punished  by  imprisonment,  in  the 
discretion  of  the  court,  for  a,  term 
not  less  than  three  months  nor  ex- 
ceeding twelve  months/* 

§§  74,  75,  76  and  77  of  the  Wilson 
Act  are  practically  the  same  as  §§  4, 
5,  6  and  7  respectively  of  the  Sherman 
Act. 

2  These  pro\dsions  were  continued 
in  force  by  the  Dingley  Tariff  Act 
of  1897.  They  have  never  been 
construed  by  the  Supreme  Court  of 
the  United  States. 


CHAP.  XXXVIIl]      STATUTE   AND   ITS   CONSTITUTIONALITY 


§  385 


hearing  and  determination  of  causes  brought  under  it.  Such 
causes  for  some  thirteen  years  after  the  enactment  of  the  statute 
were  appealable  to  the  circuit  courts  of  appeals  and  thence 
as  other  causes  to  the  Supreme  Court. 

In  1903,  however,  a  statute  was  passed  making  further  pro- 
vision for  expediting  the  hearing  of  causes  brought  under  the 
anti-trust  statute,  as  well  as  under  the  Interstate  Commerce 
Act,  and  giving  the  sole  right  of  appeal  directly  from  the  circuit 
court  to  the  Supreme  Court.  This  expedition  statute  is  printed 
in  the  footnote.^ 

§  385.  Legislation  supplementing  the  Statute  —  (3)  The 
Immunity  Proviso. — The  appropriation  act  of  February  25, 
1903,^  made  an  appropriation  for  the  enforcement  of  the 
provisions  of  the  federal  anti-trust  statute  and  contained  the 
following   provisions:     ''  Provided,   That   no   person   shall    be 


^  **  §  1.  In  any  suit  in  equity  pend- 
ing or  hereafter  brought  in  any  cir- 
cuit court  of  the  United  States  iinder 
the  Act  entitled  'An  Act  to  protect 
trade  and  commerce  against  unlawful 
restraints  and  monopolies, '  approved 
July  second,  eighteen  hundred  and 
ninety,  'An  Act  to  regulate  com- 
merce,' approved  February  fourth, 
eighteen  hundred  and  eighty-seven, 
or  any  of  the  Acts  having  a  like  pur- 
pose that  hereafter  may  be  enacted, 
wherein  the  United  States  is  com.- 
plainant,  the  Attorney-General  may 
file  with  the  clerk  of  such  court  a 
certificate  that,  in  his  opinion  the 
case  is  of  general  public  importance, 
a  copy  of  which  shall  be  immediately 
furnished  by  such  clerk  to  each  of 
the  circuit  judges  of  the  circuit  in 
which  the  case  is  pending.  There- 
upon such  case  shall  be  given  pre- 
cedence over  others  and  in  every 
way  expedited,  and  be  assigned  for 
hearing  at  the  earliest  practicable 
day,  before  not  less  than  three  of 
the  circuit  judges  of  said  circuit,  if 
there  be  three  or  more ;  and  if  there 
be  not  more  than  two  circuit  judges, 
then  before  them  and  such  district 
judge    as    they   may    select.     In   the 


event  that  the  judges  sitting  in  such 
case  shall  be  divided  in  opinion,  the 
case  shall  be  certified  to  the  Supreme 
Court  for  review  in  like  manner  as  if 
taken  there  by  appeal  as  hereinafter 
provided. 

"§  2.  That  in  every  suit  in  equity 
pending  or  hereafter  brought  in  any 
circuit  court  of  the  United  States 
under  any  of  said  Acts,  wherein  the 
United  States  is  complainant,  in- 
cluding cases  submitted  but  not  yet 
decided,  an  appeal  from  the  final 
decree  of  the  circuit  court  will  Ue 
only  to  the  Suprem,e  Court  and  must 
be  taken  within  sixty  days  from  the 
entry  thereof :  Provided,  That  in 
any  case  where  an  appeal  may  have 
been  taken  from,  the  final  decree  of 
a  circuit  court  to  the  circuit  court 
of  appeals  before  this  Act  takes 
effect,  the  case  shall  proceed  to  a 
final  decree  therein,  and  an  appeal 
may  be  taken  from  such  decree  to 
the  Supreme  Court  in  the  manner 
now  provided  by  law." 

2  32  Stat,  at  Large,  Part  1,  p.  903. 
For  construction  of  this  proviso  see 
post,  §  413,  '*  Interpretation  of  IrmnU' 
nity  Proviso.'* 
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prosecuted  or  be  subjected  to  any  penalty  or  forfeiture  for  or 
on  account  of  any  transaction,  matter,  or  thing  concerning 
which  he  may  testify  or  produce  evidence,  documentary  or 
otherwise,  in  any  proceeding,  suit,  or  prosecution  under  said 
acts:  Provided  further,  that  no  person  so  testifying  shall  be 
exempt  from  prosecution  or  punishment  for  perjury  committed 
in  so  testifying." 


CHAPTER   XXXIX 

CONSTRUCTION   AND    APPLICATION    OF   FEDERAL   STATUTE 

§  386.    Title  of  Statute. 

§  387.  Use  of  Phrase  "  Contract  in  Restraint  of  Trade."  Application  of 
Statute  to  Ancillary  Contracts. 

§  3SS.    Statute  not  limited  to  Unreasonable  Restraint  of  Trade. 

§  389.    Use  of  Terms  "Monopolize"  and  "Monopolies." 

§  390.    Meaning  of  Phrase   "Trade  or  Commerce  among   the  Several   States." 

§  301.  Statute  applies  only  to  Restraints  upon  Interstate  or  International 
Commerce. 

§  392.  Restraint  upon  Interstate  Commerce  must  be  Direct  —  (A)  In  Gen- 
eral. 

§  393.  Restraint  upon  Interstate  Commerce  must  be  Direct  —  (B)  Com- 
binations relating  to  Manufacture  and  of  Manufacturers  and  Pro- 
ducers. 

§  394.  Restraint  upon  Interstate  Commerce  must  be  Direct  —  (C)  Restraints 
upon  Facilities  for  Commerce. 

§  395.  Restraint  upon  Interstate  Commerce  must  be  Direct  —  (D)  E.xohanges 
and  Similar  Associations. 

§  396.  Restraint  may  be  imposed  upon  those  engaged  in  Interstate  Commerce 
by  those  not  engaged  therein. 

§  397.    Form  of  Combination  Immaterial.      Illegality  of  Corporate  Device. 

§  397a.  The  Northern  Securities  Case. 

§  398.  Application  of  Statute  to  Combinations  of  Railroads  and  Other  Car- 
riers.     Combinations  of  Railroad  Employees. 

§  399.    Application  of  Statute  to  Combinations  under  Patents. 

§  400.    Application  of  Statute  to  Combinations  under  Copyrights. 

§  401.    Application  of  Statute  to  Combinations  under  Secret  Processes. 

§  40'2.    Application  of  Statute  to  Contracts  concerning  Market  Quotations. 

§  403.    Application  of  Statute  to  State's  Monopoly  and  State  Regulations. 

§  404.    Statute  not  Retroactive  but  applies  to  Continuing  Combinations. 

§  386.    Title  of  Statute.  —  The  title  of  the  federal  anti-trust 
statute  is  "  An  Act  to  protect  trade  and  commerce  from  un- 
lawful restraints  and  monopohes." 
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The  body  of  the  act  declares  illegal  "  every  contract  ...  in 
restraint  of  trade  or  commerce,"  etc.,  but  does  not  use  the 
word  "  unlawful." 

It  seems  manifest  that  the  word  "  unlawful  "  in  the  title 
appHes  to  the  acts  declared  illegal  in  the  body  of  the  act,  with- 
out regard  to  their  previous  illegality  at  common  law  or  under 
State  statutes.  In  the  Trans-Missouri  Freight  Association 
Case,  however,  it  was  contended  that  the  title  indicated  an 
intention  to  include  only  those  contracts  which  were  unlawful 
at  common  law,  but  which  would  require  a  federal  statute  to 
be  dealt  with  in  a  federal  court.  In  answer  to  this  contention, 
Mr.  Justice  Peckham  said: '  "  It  is  said  that  when  terms  which 
are  known  to  the  common  law  are  used  in  a  federal  statute, 
those  terms  are  to  be  given  the  same  meaning  that  they  received 
at  common  law,  and  that  when  the  language  of  the  title  is  to 
'  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies,'  it  means  those  restraints  and  monopolies  which 
the  common  law  regarded  as  unlawful,  and  which  were  to  be 
prohibited  by  the  federal  statute.  We  are  of  opinion  that  the 
language  used  in  the  title  refers  to  and  includes,  and  was  in- 
tended to  include,  those  restraints  and  monopolies  which  are 
made  unlawful  in  the  body  of  the  statute.  It  is  to  the  statute 
itself  that  resort  must  be  had  to  learn  the  meaning  thereof, 
though  a  resort  to  the  title  here  creates  no  doubt  about  the 
meaning  of,  and  does  not  alter,  the  plain  language  contained 
in  its  text."  ^ 

§  387.  Use  of  Phrase  "  Contract  in  Restraint  of  Trade." 
Application  of  Statute  to  Ancillary  Contracts.  —  If  competition 
develops  trade,  that  which  limits  competition  restrains  trade. 
So  the  phrase  "  contract  in  restraint  of  trade,"  without  any 
judicial  history,  would  naturally  be  given  a  broad  meaning 
corresponding  to  the  signification  of  the  words  composing  it. 
But,  as  we  have  seen,  the  phrase  many  years  ago  acquired  a  well- 
defined  meaning  as  describing  contracts,  ancillary  to.a  principal 

'  United   States   v,   Trans-Missouri  ^  Compare,  however,  the  language 

Freight  Ass'n,  166  U.  S.  327  (1897),  of  Mr.  Justice  Brewer  in  his  concurring 

(17  Sup.  Ct.  Rep.  540).  opinion    in    the    Northern    Securities 

See  also  United  States  X).  Coal  Deal-  Case,  193  U.  S.  197,  361  (1904),  (24 

ers  Ass'n,  85  Fed.  261  (1898).  Sup.  Ct.  Rep.  436). 
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contract,  —  generally  of  sale,  —  whereby  a  person  agrees  to 
refrain  from  engaging  in  some  trade,  business  or  occupation. 
And  still,  as  we  have  also  seen,  notwithstanding  this  early  usage 
and  the  development  of  legal  rules  governing  such  ancillary 
contracts,  the  meaning  of  the  phrase  in  more  recent  years  has 
broadened,  and  it  >vas  used  in  a  comprehensive  sense  at  the 
time  of  the  enactment  of  the  federal  anti-trust  statute.^ 

It  is  clear  that  the  phrase  "  contract  in  restraint  of  trade  " 
is  used  in  its  broad  sense  in  the  federal  statute.  It  in- 
cludes "  all  kinds  of  those  contracts  which  in  fact  restrain  or 
may  restrain  trade."  ^  "  The  natural  effect  of  competition  is 
to  increase  commerce,  and  an  agreement  whose  direct  effect 
is  to  prevent  this  play  of  competition  restrains  instead  of  pro- 
motes trade  and  commerce."  '  Broadly  speaking,  therefore, 
the  phrase  embraces  all  agreements  which  restrain  or  tend  to 
restrain  competition  in  any  degree.  Total  suppression  of  trade 
in  a  commodity  as  a  result  of  an  agreement  is  not  necessary  to 
make  it  a  contract  in  restraint  of  trade.* 

This  broad  use  of  the  phrase  "  contract  in  restraint  of  trade  " 
is,  manifestly,  necessary  to  give  any  practical  effect  to  the 
statute.  Its  purpose  is  to  protect  interstate  trade  and  com- 
merce and  its  application  could  hardly  be  confined  to  a  class 
of  contracts  which,  except  in  the  instance  of  a  collateral  agree- 
ment to  refrain  from  engaging  in  the  transportation  business, 

'  See   ante,    §    336,    •'Modern    Use  (20  Sup.  Ct.   Rep.  96),  the  Supreme 

of  Phrase    '  Contract    in   Restraint  of  Court  said  :    ' '  A\'e  have  no  doubt  but 

Trade.'"  that  where  the  direct  and  immediate 

The   objection  to   such  broad   use  eiTect   of  a  contract   or  combination 

of  the  plirase  is  that  pointed  out  in  among  particular   dealers  in  a  com- 

the  section  referred  to  —  testing  the  raodity    is    to    destroy    competition 

vaUdity  of  contracts  of  an  fsnentially  between  them  and  others  so  that  the 

different  nature  from  those  ancillary  parties  to  the  contract  or  combination 

agreements     to     which     the     phrase  may  obtain  increased  prices  for  them- 

originally  applied  by  the  legal  prin-  seh'cs,  such  contract  or  combination 

ciples  governing  those  agreements.  amounts  to  a  restraint  of  trade  in  the 

2  United  States  v.  Trans-Missouri  commodity,  even  though  contracts 
Freight  Ass'n,  166  U.  S.  329  (1897),  to  buy  such  commodity  at  the  en- 
(17  Sup.  Ct.  Rf-p.  540).  hanced    price    are    continually    being 

3  Northern  Securities  Co.  v.  United  made.  Total  suppression  of  the 
States,  193  U.  S.  197  (1904),  (24  Sup.  trade  in  a  commodity  is  not  necessary 
Ct.  Rep.  436).  in   order   to  render  the   combination 

*  In    Addyston    Pipe,  etc.    Co.    v.       one  in  restraint  of  trade." 
United  States,  175  U.  S.  244  (1899), 
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could  hardly  have  any  effect  upon  interstate  commerce  at  all. 
In  fact,  the  curious  anomaly  is  presented  of  a  statute  directed 
broadly  against  contracts  in  restraint  of  trade  which  is  inap- 
plicable to  the  very  class  of  contracts  which  were  ■primarily 
in  restraint  of  trade. 

In  the  Trans-Missouri  Freight  Association  Case^  Mr.  Justice 
Peckham  said:  "A  contract  which  is  the  mere  accompaniment 
of  the  sale  of  property,  and  thus  entered  into  for  the  purpose 
of  enhancing  the  price  at  which  the  vendor  sells  it,  which,  in 
effect,  is  collateral  to  such  sale,  and  where  the  main  purpose 
of  the  whole  contract  is  accomplished  by  such  sale,  might  not 
be  included  within  the  title  or  the  spirit  of  the  statute  in  ques- 
tion." And  in  the  recent  opinion  of  Mr.  Justice  Holmes  in 
Cincinnati  Packet  Company  v.  Bay  ^  it  seems  to  be  definitely 


^  United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  329  (1897), 
(17  Sup.  Ct.  Rep.  540). 

See  also  concurring  opinion  of  Mr. 
Justice  Brewer  in  the  Northern 
Securities  Case,  193  U.  S.  197,  361 
(1904),  (24  Sup.  Ct.  Rep.  436). 

^  Cincinnati  Packet  Co.  v.  Bay, 
200  V.  S.  179  (1906),  (26  Sup.  Ct. 
Rep.  208). 

In  this  case  the  vendors  in  a  con- 
tract for  the  sale  of  vessels  agreed, 
as  a  part  of  the  consideration,  to  with- 
draw from  the  business  of  operating 
vessels  between  certain  points  for 
a  specified  period.  In  a  suit  upon  the 
contract  it  was  set  up  that  this  cove- 
nant in  the  contract  was  in  restraint 
of  trade  in  violation  of  the  federal 
anti-trust  statute.  But  Mr.  Justice 
Holmes  said  (p.  184) :  "It  is  argued, 
to  be  sure,  that  the  last  mentioned 
covenant  is  independent  and  not 
connected  with  the  sale  of  the  vessels. 
The  contrary  is  manifest  as  a  matter 
of  good  sense,  and  is  proved  even 
technically  by  the  words  'it  is  also 
agreed  as  a  part  of  the  consideration 
of  this  agreement.'  By  these  words 
the  covenant  not  to  do  business 
between  Cincinnati  and  Portsmouth 
for   five   years  is   imported  into   the 


sale  of  the  ships,  and  made  one  of  the 
conventional  inducements  of  the  pur- 
chase. The  price  is  paid,  not  for  the 
vessels  alone,  but  for  the  vessels  with 
the  covenant.  So,  still  more  clearly, 
the  parallel  instalments  for  five 
years  are  paid  for  the  covenant,  at 
least  in  part.  It  is  said  that  there 
is  no  sale  of  good-will.  But  the  cove- 
nant makes  the  sale.  Presumably 
all  that  there  was  to  sell,  beside  cer- 
tain instruments  of  competition,  was 
the  competition  itself,  and  the  pur- 
chasers did  not  want  the  vendors' 
names.  This  being  our  view  of  the 
covenant  in  question,  whatever  differ- 
ences of  opinion  there  may  have  been 
with  regard  to  the  scope  of  the  act 
of  July  2,  1890,  there  has  been  no 
intimation  from  any  one,  we  believe, 
that  such  a  contract,  made  as  part 
of  the  sale  of  a  business  and  not  as  a 
device  to  control  commerce,  would 
fall  within  the  act.  On  the  contrary, 
it  has  been  suggested  repeatedly 
that  such  a  contract  is  not  within 
the  letter  or  spirit  of  the  statute 
(United  States  v.  Trans-Missouri 
Freight  Association,  166  U.  S.  290 
(1897),  (17  Sup.  Ct.  Rep.  540); 
United  States  v.  Joint  Traffic  Associa- 
tion, 171  U.  S.  505  (1898),  (19  Sup. 
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decided  that  such  ancillary  contracts  ''  made  as  a  part  of  the 
sale  of  a  business  and  not  as  a  device  to  control  commerce  " 
are  not  within  the  statute.^  But  if  an  agreement,  although 
in  the  form  of  an  ancillary  contract,  goes  further  than  is  neces- 
sary for  the  purposes  of  such  a  contract  and  "  presents  acts  in 
aid  of  a  scheme  of  monopoly/'  it  is  unlawful.^ 


Ct,  Rep.  25));  and  it  was  so  decided 
in.  the  case  of  a,  patent  (Benient  v. 
National  Harrow  Co.,  186  U.  S.  70 
(1902),  (22  Sup.  Ct.  Rep.  747).  It 
would  accomplish  no  public  purpose, 
but  simply  would  pro\'ide  a  loop- 
hole of  escape  to  persons  inclined  to 
elude  performance  of  their  under- 
takings if  the  sale  of  a  business  and 
temporary  w^ithdrawal  of  the  seller 
necessary  in  order  to  give  the  sale 
effect,  were  to  be  declared  illegal  in 
every  case  where  a  nice  scrutiny 
could  discover  that  the  covenant 
possibly  might  reach  beyond  the 
State  line.  We  are  of  opinion  that 
the  agreement  before  us  is  not  made 
illegal  by  either  of  the  provisions  thus 
far  discussed." 

^  In  Brett  v.  Ebel,  29  App.  Div. 
(N.  Y.)  256  (1898),  (51  N.  Y. 
Supp.  573)  a  party  sold  "all  his 
interest  and  good-will  in  the  business 
of  freighting  vessels"  for  a  certain 
port  and  covenanted  for  a  specified 
period  to  refrain  from  doing  any 
business  with  such  port.  It  was  held 
that  the  covenant  was  not  in  ^iola- 
tion  of  the  federal  statute:  "It  was 
clearly  aimed  at  the  so-called  'trusts' 
or  monopolies  now  so  familiar  in 
this  country,  whose  main  object  was 
the  restraint  of  trade.  The  intention 
was  undoubtedly  to  declare  every 
contract  illegal  which  was  in  the  line 
of  these  evils.  But  it  certainly  was 
not  intended  to  prohibit  a  man  from 
selling  his  business  in  the  ordinary 
way  and  from  thereupon  obtaining 
the  full  value  thereof,  through  the 
instrumentality  of  an  incidental  cove- 
nant not  to  compete  with  the  pur- 
chaser   within    some    limited    area." 
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Compare  Monongahela  River  Con. 
Coal,  etc.  Co.  v.  Jutte,  210  Pa.  St.  288 
(1904),  (59  Atl.  Rep.  1088,  105  Am. 
St.  Rep.  812). 

Where  a  corporation  in  the  fish 
business  sold  out  its  property  and 
good-will,  and  its  stockholders,  who 
dealt  in  fish  at  different  places,  agreed 
not  to  enter  into  competition  with 
the  purchaser  for  a  period  of  ten  years 
it  was  held  that  the  agreement  was 
not  in  violation  of  the  federal  stat- 
ute. 

Davis  V.  Booth,  127  Fed.  875 
(1904),  affi.rmed  131  Fed.  31  (1904). 

2  Shawnee  Compress  Co.  v.  Ander- 
son, 28  Sup.  Ct.  Rep.  572  —  decided 
by  U.  S.  Supreme  Court,  April,  1908. 

In  this  case  a  corporation  sought 
to  obtain  control  of  the  business  of 
compressing  cotton  in  a  certain  terri- 
tory by  purchasing  or  leasing  local 
plants.  It  exacted  from  a  lessor  an 
agreement  not  to  engage  in  the  com- 
press business  for  a  specified  period 
within  fifty  miles  of  any  of  its  plants 
and  to  render  "every  assistance  in 
discouraging  unreasonable  and  un- 
necessary competition. "  The  Su- 
preme Court  of  Oklahoma  (17  Okl. 
231  (1906),  (87  Pac.  Rep.  315))  held 
the  contract  void  and  the  U.  S. 
Supreme  Court  affirmed  its  de- 
cision. 

Where  a  contract  for  the  sale  of 
a  business  containcLl  an  agreement 
that  the  ^'cndor  for  a  specified  period 
should  not  engage  in  u,  competing 
business,  and  it  appeared  that  the 
agreement  was  obtained  as  a  part  of 
a  scheme  to  form  an  illegal  combina- 
tion by  which  a,  monopoly  of  a  par- 
ticular business  was  obtained,  it  was 


ClfAP.   XXXIX]  CONSTRUCTION   AND   APPLICATION  §  388 

§  388.    Statute  not  limited  to  Unreasonable  Restraint  of  Trade. 

—  The  meaning  of  the  phrase  "contract  in  restraint  of  trade  " 
has  never  been  confined  to  contracts  in  unreasonable  restraint 
of  trade.  As  already  shown,  contracts  to  which  the  phrase  in 
its  primary  sense  was  applicable  were  valid  at  common  law  if 
reasonable;  invalid,  if  unreasonable.'  But  in  each  case  they 
were  called  "  contracts  in  restraint  of  trade."  So,  using  the 
phrase  in  its  more  modern  sense  as  equivalent  to  "  agreement 
restraining  competition,"  its  application  has  never  been  de- 
pendent upon  the  invalidity  of  the  contract.  And,  equally 
true,  the  test  of  the  legality  of  the  contract  has  not  been  whether 
it  was  in  restraint  of  trade,  but  whether  the  restraint  had  been 
carried  so  far  as  to  be  injurious. 

After  the  enactment  of  the  federal  anti-trust  statute  it  was 
contended  that  it  applied  only  to  contracts  in  unreasonable 
restraint  of  trade,  and  this  contention  was  sustained  in  several 
decisions  of  the  lower  federal  courts.^  But  when  the  question 
came  before  the  Supreme  Court  of  the  United  States  that  Court 
pointed  out  that  the  phrase  "  contract  in  restraint  of  trade  " 
applied  equally  well  to  contracts  lawful  and  unlawful  at  com- 
mon law  and  was  used  in  the  statute  without  qualification. 
Thus  the  Court  said  in  the  Trans-Missouri  Freight  Association 
Case:^   "  By  the  simple  use  of  the  term  '  contract  in  restraint 

held 'that  the  agreement  was  in  vio-  argument    urged    that    the    statute, 

lation  of  the  federal  statute.  in  declaring  illegal  every  combination 

McConnell  v.  Camors-McConnell  Co.,  in  the  form  of  trust  or  otherwise,  or 

152  Fed.  321  (1907).  conspiracy   in    restraint    of    trade    or 

^  See  an^e,  Ch.  XXXIII : '*^lppZica-  commerce,  does  not   mean  what   the 

tion  of  Law  of  Contracts  in  Restraint  language    used    plainly  imports,    but 

of  Trade."  that  it  only  means  to  declare  illegal 

^  Prescott,  etc.  R.  Co.  v.  Atchison,  any   such   contract    which   is   in   un- 

etc.    R.    Co.,    73    Fed.    438    (1896) ;  reasonable    restraint    of    trade,    while 

Dueber     "Watch    Case     Mfg.     Co.     v.  leaving  all  others  unaffected  by  the 

Howard  ^yatch,  etc.  Co.,  66  Fed.  637  provisions  of  the  act;    that  the  com- 

(1895);     In  re  Greene,   52   Fed.    104  mon  law  meaning  of    the  term  'con- 

(1892)  ;     In  re   Nelson,    52   Fed.    647  tract  in  restraint  of    trade'  includes 

(1892).  only  such  contracts  as  are  in  unrea- 

^  United   States  v.  Trans-Missouri  sonable  restraint  of  trade,  and  when 

Freight  Ass'n,  166  U.  S.  328  (1897),  that    term    is    used    in    the    federal 

(17  Sup.  Ct.  Rep.  540).     In  reaching  statute,  it  is  not  intended  to  include 

the    conclusion    stated    in    the    text  all    contracts    in    restraint    of    trade, 

Mr.    Justice    Peckham    said:     '*It    is  but   only  those  which   are   in  unrea- 

now     with    much     amplification     of  sonable  restraint  thereof.     The  term 
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of  trade  '  all  contracts  of  that  nature,  whether  valid  or  other- 
wise, would  be  included,  and  not  alone  that  kind  of  contract 
which  was  invahd  and  unenforceable  as  being  in  unreasonable 
restraint  of  trade.  When,  therefore,  the  body  of  an  act  pro- 
nounces as  illegal  every  contract  or  combination  in  restraint  of 
trade  or  commerce  among  the  several  States,  etc.,  the  plain  and 
ordinary  meaning  of  such  language  is  not  limited  to  that  kind 
of  contract  alone  which  is  in  unreasonable  restraint  of  trade, 
but  all  contracts  are  included  in  such  language,  and  no  excep- 
tion or  limitation  can  be  added  without  placing  in  the  act  that 
which  has  been  omitted  by  Congress." 

The  statute,  therefore,  makes  every  contract  or  combination 
in  restraint  of  interstate  trade  or  commerce,  without  limitation 
or  qualification,  illegal.  The  extent  of  the  restraint  imposed 
is  immaterial.  The  essential  question  in  every  case  is  whether 
the  contract  under  consideration  directly  imposes  any  restraint 
whatsoever.  If  it  does,  no  matter  how  slight,  it  comes  within 
the  prohibition  of  the  statute.^ 


is  not  of  such  limited  significatioa. 
Contracts  in  restraint  of  trade  have 
been  known  and  spoken  of  for 
hundreds  of  years,  both  in  England 
and  this  country,  and  the  term  in- 
cludes all  kinds  of  those  contracts 
which  in  fact  restrain  or  may  restrain 
trade.  Some  of  such  contracts  have 
been  held  void  and  unenforceable  in 
the  courts  by  reason  of  their  restraint 
being  unreasonable,  while  others  have 
been  held  valid  because  they  were 
not  of  that  nature.  A  contract  may 
be  in  restraint  of  trade  aud  still  be 
valid  at  common  law.  Although 
valid,  it  is  nevertheless  a  contract  in 
restraint  of  trade  and  would  be  so 
described  either  at  common  law  or 
elsewhere." 

Mr.  Justice  White  delivered  an 
elaborate  dissenting  opinion  in  this 
case,  concurred  in  by  Justices  Field, 
Gray  and  Shiras,  in  which  he  reached 
the  conclusion  that  the  act  appliei.l 
only  to  contracts  in  unreasonable 
restraint  of  trade. 

^  In     Shawnee     Compress     Co.     v. 
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Anderson,  28  Sup.  Ct.  Rep.  572, 
decided  by  the  Supreme  Court  April, 
1908,  the  Court  said  :  "The  Sherman 
law  pro\T.des  that,  'Every  contract, 
combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint 
of  trade  or  coinmerce  in  any  terri- 
tory of  the  United  States  or  of  the 
District   of   Columbia  .  is   hereby 

declared  illegal.'  And  it  has  been 
decided  that  not  only  unreasonable, 
but  all  direct,  restraints  of  trade  are 
prohibited,  the  law  being  thereby 
distinguished  from  the  common  law." 

Northern  Securities  Co.  ;'.  United 
States,  103  U.  S.  331  (1904),  (24  Sap. 
Ct.  Rep.  436):  "The  act  is  not 
limited  to  restraints  of  inter-^tate  and 
international  trade  or  commerce  that 
are  unreasonable  in  their  nature, 
but  embraces  oU  direct  rcslraifits 
imposed  by  any  combination,  con- 
spiracy or  monopoly  upon  such  trade 
or  commerce." 

In  Pocahontas  Coke  Co.  v.  Pow- 
hatan Coal,  etc.  Co.,  60  W.  Va.  508 
(1907),  (56   S.  E.  Rep.  270,  116  Am. 
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This  construction  of  the  statute  gives  it  the  broadest  possible 
application.     It  includes  contracts  and  combinations  perfectly 


St.  Rep.  901,  10  L.  R.  A.  (n.  s.)  268), 
the  Court  said:  "It  may  be  said  in 
this  connection  that  the  determination 
of  the  question  whether  or  not  a  con- 
tract in  restraint  of  trade  is  to  be  ar- 
rived at  in  exactly  the  sam.e  way  and 
under  exactly  the  same  rules  whether 
the  case  falls  under  the  act  of  Congress 
or  under  the  rules  of  the  common 
law.  The  difference  between  the 
act  and  the  common  law  does  not  lie 
in  the  manner  of  ascertaining  whether 
or  not  restraint  exists  but  in  the 
degree  of  restraint  required  to  make 
the  contract  illegal.  Under  the  act 
of  Congress  any  restraint  is  illegal 
while  under  the  common  law  only 
unreasonable  restraint  is  illegal." 

Prior  to  the  decision  in  the  Trans- 
Missouri  case  agreements  by  dealers 
to  purchase  all  of  a  certain  product 
used  by  them  from  u,  producer  con- 
trolling the  greater  part  of  such 
product,  in  consideration  of  rebates, 
had  been  held  not  to  be  contracts  in 
restraint  of  trade  witliin  the  meaning 
of  the  federal  statute.  United  States 
V.  Greenhut,  51  Fed.  213  (1892). 
In  re  Corning,  51  Fed.  205  (1892) ; 
In  re  Terrill,  51  Fed.  213  (1892); 
In  re  Greene,  52  Fed.  104  (1892). 

But  such  agreements  would  now 
undoubtedly  be  held  to  violate  the 
statute.  Agreements  of  somewhat 
similar  nature  have  repeatedly  been 
held  to  be  contracts  in  restraint  of 
trade  in  violation  of  the  statute. 
Thus  in  Montague  v.  Lowry,  193 
U.  S.  38  (1904),  (24  Sup.  Ct.  Rep. 
307),  affirming  115  Fed.  27  (1902), 
the  Supreme  Court  held  an  agreement 
creating  an  association  between  manu- 
facturers and  dealers  in  tiles,  whereby 
the  latter  agreed  not  to  purchase 
materials  from  manufacturers  not 
members,  and  not  to  sell  unset  tiles 
to  any  one  other  than  members  ex- 
cept at  much  higher  prices  than  to 


members,  and  whereby  the  manu- 
facturers agreed  to  sell  only  to  dealers 
who  were  members,  to  be  a  contract 
in  restraint  of  trade  in  contravention 
of  the  statute.  So  an  agreement 
between  a,  corporation  and  a  number 
of  producers  of  coal  and  coke  consti- 
tuting an  association,  whereby  the 
former  agrees  to  take  the  entire  out- 
put of  such  producers  intended  for 
"Western  shipment";  to  sell  the 
same  at  prices  fixed  by  the  executive 
committee  of  the  association ;  to 
account  for  the  proceeds  above  a 
fixed  compensation  and  to  refrain 
from  selling  the  product  of  any  com- 
peting producer,  and  whereby  the 
amount  to  be  furnished  by  such 
producer  is  also  fixed  by  such  execu- 
tive committee  —  each  producer  re- 
ceiving payment  at  the  same  rate  — 
has  been  held  to  be  a  contract  iu 
restraint  of  trade  contrary  to  the 
federal  statute.  Chesapeake,  etc. 
Fuel  Co.  V.  United  States,  115  Fed. 
610  (1902),  affirming  105  Fed.  93 
(1900).  It  was  also  held  in  this  case 
that  it  was  no  defence  to  an  action 
upon  the  statute  that  the  combina- 
tion had  not  operated  injuriously 
to  the  public,  or  even  that,  by  opening 
up  a  wider  field  for  competition,  its 
operation  had  actually  been  beneficial 
to  the  public. 

An  agreement  between  the  whole- 
sale dealers  in  window  glass  controlling 
a  large  part  of  the  business  in  that 
article  in  the  United  States  and  a 
manufacturer  producing  the  greater 
part  of  such  article  sold  in  this  country 
whereby  the  dealers  agree  to  buy 
wholly  from  the  manufacturer  — 
except  at  materially  reduced  prices 
—  and  the  manufacturer  agrees  to 
sell  only  to  the  dealers  —  except  at 
materially  enhanced  prices  —  and 
which  fixes  the  amount  to  be  received 
by  each  dealer  and  the  prices  at  which 

707 


388 


INTERCORPORATE    RELATIONS 


[part  V 


valid  according  to  rules  of  public  policy.  It  undoubtedly 
renders  unlawful  agreements  which  would  actually  be  beneficial 
±0  the  pubUc.  An  amendment  to  the  statute  relaxing  its  pro- 
■visions  and  making  it  apphcable  only  to  contracts  and  com- 
binations in  unreasonable  restraint  of  trade  has  been  urged 
by  the  highest  authority.  It  cannot  be  denied,  however,  that 
such  an  amendment  would  necessarily  deprive  the  statute  of 


the  glass  is  to  be  sold,  is  a  contract  in 
restraint  of  trade  in  conflict  with 
the  federal  statute. 

AVlieeler-Stenzel  Co.  v.  National 
Gla-<s  Jobbers'  Ass'n,  152  Fed.  8G4 
<19(17). 

See  also  United  States  v.  .Toint 
Traffic  Ass'n,  171  U.  S.  505  (1898), 
(19  Sup.  Ct.  Rep.  25) ;  United  States 
V.  Swift,  122  Fed.  529  (1903),  modified 
and  affirmed  196  U.  S.  375  (1905), 
(25  Sup.  Ct.  Rep.  276) ;  United  States 
V.  Coal  Dealers  Ass'n,  85  Fed.  261 
(1898)  ;  Getz  v.  Federal  Salt  Co.,  147 
Cal.  115  (1905),  (81  Pac.  Rep.  416, 
109  Am.  St.  Rep.  114).  Compare  the 
agreements  in  these  cases  with  the 
contract  in  Ceballos  v.  Munson  Steam- 
ship Line,  93  App.  Div.  (N.  Y.)  593 
(1904),  (87  N.  Y.  Supp.  811). 

A  contract  by  which  a  corporation 
agreed  to  buy  all  its  materials  from, 
and  sell  all  its  manufactured  products 
to,  another  corporation,  however, 
has  been  held  not  to  violate  the  fed- 
eral statute. 

Heimbucher  v.  Ooff,  119  111.  App. 
373  (1905). 

And  a  contract  by  which  a  manu- 
facturer agreed  to  sell  his  entire  out- 
put to  a  party  who  agreed  to  take 
it  at  a  specified  price  and  to  purchase 
such  product  from  no  other  person 
in  the  State  has  been  held,  under  the 
circumstances,  to  foster  legitimate 
business  and  not  to  violate  the  fed- 
eral statute.  Lanyon  v.  Tlarden  City 
Sand  Co.,  223  111.  616  (1906),  (79 
N.  E.  Rep.  313). 

In  its  opinion  in  this  case  (p.  621) 
the  Court  said  of  the  federal  and  the 
Illinois     anti-trust     statutes :      "The 
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object  of  these  statutes,  is  to  pro- 
hibit the  formation  of  trusts  and 
combinations  and  remove  all  ob- 
structions in  restraint  of  trade  and 
free  oompc-tition.  It  is  not  the  pur- 
pose of  either  law  to  hinder  or  pro- 
hibit contracts  on  the  part  of  corpora- 
tions or  individuals  made  to  foster 
or  increase  trade  or  business.  But 
a-  contract  may  incidentally  restrain 
competition  or  trade  without  \'iolating 
the  statutes  if  its  chief  purpose  is  to 
promote  and  increase  the  business 
of  those  who  enter  into  it." 

This  decision  is,  of  course,  decisive 
as  to  the  purposes  of  the  Illinois 
statute,  but  it  seems  quite  at  variance 
with  the  decisions  of  the  Supreme 
Court  interpreting  the  federal  statute 
as  applying  to  all  contracts  restraining 
competition  whether  reasonable  or 
unreasonable. 

When  it  is  claimed  that  a.  combi- 
nation is  in  violation  of  the  federal 
anti-trust  statute  it  is  immaterial 
that  the  agreement  in  question  might 
have  been  valid  at  common  law. 

Continental  Wall  Paper  Co.  v. 
Voight,  148  Fed.  939  (1906). 

The  combination  in  this  case,  how- 
ever, which  was  by  means  of  a  cor- 
poration selling  agent,  would  seem  to 
have  been  illegal  at  common  law. 

In  determining  whether  a  contract 
or  combination  is  in  restraint  of  trade 
within  the  meaning  of  the  statute 
tlic  test  is  whether  it  directly  re- 
strains trade  to  an  appreciable  ex- 
tent, and  it  is  imn^aterial  what  other 
results  may  flow  from  it. 

ElUs  V.  Inman,  131  Fed.  182 
(1904). 
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much  of  its  effectiveness.  Contracts  and  combinations  in 
unreasonable  restraint  of  trade  were  unlawful  at  common  law. 
If  the  act  be  amended  to  apply  only  to  combinations  of  this 
character  it  will  merely  have  the  effect  of  imposing  additional 
penalties  for  existing  offences,  besides  bringing  for  determination 
into  every  case  that  most  uncertain  of  questions  — ■  what  is  an 
unreasonable  restraint  of  trade  or  commerce? 

While  the  discussion  of  economic  questions  is  outside  the 
scope  of  this  treatise,  it  is  suggested  that  a  solution  of  the  diffi- 
culty might  be  found  in  an  amendment  which,  while  preserving 
the  presumptive  application  of  the  statute,  would  permit  a 
defendant  combination  to  avoid  the  operation  of  the  act  by 
showing  affirmatively  that  its  objects  and  methods  are  not  of 
a  nature  injurious  to  the  public' 

§  389.  Use  of  Terms  "  Monopolize"  and  "  Monopolies."  — 
The  second  section  of  the  federal  anti-trust  statute  provides 
that  "  every  person  who  shall  monopolize,  or  attempt  to  monop- 
olize, or  combine  or  conspire  with  any  other  person  or  persons 
to  monopolize  "  any  part  of  interstate  commerce  shall  be  guilty 
of  a  misdemeanor.  The  statute  is  entitled  "  An  act  to  pro- 
tect trade  and  commerce  from  unlawful  restraints  and  mo- 
nopolies." 

These  words  — the  verb  "  monopolize  "  in  the  body  of  the 
act  and  the  noun  "monopolies"  in  the  title — manifestly 
have  no  reference  to  governmental  grants  of  privileges,  and  are 


'  Mr.  Justice  Brewer,  although  destroy  those  minor  contracts  in 
concurring  in  the  decision  of  the  partial  restraint  of  trade  which  the 
Trans-Missouri  case,  said  in  his  long  course  of  decisions  at  common 
opinion  in  the  Northern  Securities  law  had  affirmed  were  reasonable 
case  (193  U.  S.  361  (1904),  (24  Sup.  and  ought  to  be  upheld.  The  pur- 
Ct.  Rep.  436))  :  "  Instead  of  holding  pose  rather  was  to  place  a  statutory 
that  the  anti-trust  act  included  all  prohibition  with  prescribed  penalties 
contracts,  reasonable  or  unreasonable,  and  remedies  upon  those  contracts 
in  restraint  of  interstate  trade,  the  which  were  in  direct  restraint  of 
ruling  should  have  been  that  the  con-  trade,  unreasonable  and  against  pub- 
tracts  there  presented  were  unrea-  lie  policy.  Whenever  a  departure 
sonable  restraints  of  interstate  trade,  from  common  law  rules  and  definitions 
and  as  such  within  the  scope  of  the  is  claimed,  the  purpose  to  make  the 
act.  That  act,  as  appears  from  departure  should  be  closely  shown, 
its  title,  was  levelled  at  only  '  unlawful  Such  a  purpose  does  not  appear  and 
restraints  and  monopolies.'  Con-  such  a  departure  was  not  in- 
gress   did   not   intend   to    reach    and  tended." 
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used  in  the  broad  sense  which  we  have  seen  now  attaches  to 
the  word  "  monopoly."  ' 

In  formulating  the  rules  of  public  policy  it  was  unnecessary 
to  do  more  than  describe  a  monopoly  as  "  the  concentration  of 
business  in  the  hands  of  a  few."  But  this  description  while 
giving  a  broad  idea  of  the  meaning  of  the  term  is  not  sufficiently 
definite  for  use  in  construing  a  statute  of  this  nature.  A  pre- 
cise definition,  however,  is  difficult  to  frame.  The  exact  bound- 
aries of  monopoly  are  not  readily  located.  An  attempt,  there- 
fore, will  only  be  made  to  describe  that  which  certainly  comes 
within  the  meaning  of  the  term  as  used  in  the  federal  statute. 

The  following  language  of  Mr.  Justice  McKenna  in  the  recent 
Case  of  the  National  Cotton  Oil  Company  ^  furnishes  the  most 
authoritative  basis  for  such  a  description:  "  It  is  certainly  the 
conception  of  a  large  body  of  pubHc  opinion  that  the  control 
of  prices  through  a  combination  tends  to  restraint  of  trade  and 
to  monopoly,  and  is  evil.  The  foundations  of  the  behef  we  are 
not  called  upon  to  cUscuss,  nor  does  our  purpose  require  us  to 
distinguish  between  the  kinds  of  combinations  or  the  degrees  of 
monopoly.  It  is  enough  to  say  that  the  idea  of  monopoly  is 
not  now  confined  to  a  grant  of  privileges.  It  is  understood 
to  include  a  condition  produced  by  the  acts  of  mere  indi- 
viduals. Its  dominant  thought  now  is,  to  quote  another, 
'  the  notion  of  exclusiveness  or  unity,'  in  other  words,  the 
suppression  of  competition  by  the  unification  of  interest  or 
management,  or,  it  may  be,  through  agreement  and  concert 
of  action.  And  the  purpose  is  so  definitely  the  control  of  prices 
that  monopoly  has  been  defined  to  be  '  unified  tactics  with 
regard  to  prices.'  It  is  the  power  to  control  prices  which  makes 
the  inducement  of  combinations  and  their  profit.  It  is  such 
power  that  makes  it  the  concern  of  the  law  to  prohibit  or  limit 
them.  And  this  concern  and  the  policy  based  upon  it  has  not 
only  expression  in  the  Texas  statutes;  it  has  expression  in  the 
statutes  of  other  States  and  in  a  well-known  national  enactment. 
According  to  them,  competition,  not  combination,  should  be 
the  law  of  trade.     If  there  is  evil  in  this  it  is  accepted  as  less 

'See  ante,  §332:  "Modem  Use  of  197  U.  S.  129  (1905),  (25  Sup.  Ct. 
Term  '  .Ifonopoly,'  "  Rep.  379). 

2  National  Cotton  Oil  Co,  v.  Texas, 

no 
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than  that  which  may  result  from  the  unification  of  interest, 
and  the  power  such  unification  gives." 

From  this  opinion  and  the  definitions  found  in  other  cases, 
as  stated  in  the  footnote/  it  may  conservatively  be  said  that 


'  In  American  Biscuit,  etc.  Co.  v. 
Klotz,  44  Fed.  724  (1891),  the  Court 
thus  discussed  the  meaning  of  the 
word  "monopolize,"  as  used  in  the 
federal  anti-trust  law  and  in  the 
Louisiana  statute:  "In  construing 
the  federal  and  State  statutes,  we 
exclude  from  consideration  all  monop- 
oUes  which  exist  by  legislative  grant ; 
for  we  think  the  word  'monopolize' 
cannot  be  intended  to  be  used  with 
reference  to  the  acquisition  of  ex- 
clusive rights  under  government 
concession,  but  that  the  law-maker 
has  used  the  word  to  mean  *  to  aggre- 
gate* or  'concentrate  '  in  the  hands  of 
a  few,  practically,  and,  as  a  matter 
of  fact,  and  according  to  the  known 
results  of  human  action,  to  the  ex- 
clusion of  others;  to  accomplish  this 
end  by  what,  in  popular  language 
is  expressed  in  the  word  'pooling,' 
which  may  be  defined  to  be  an  aggre- 
gation of  property  or  capital  belong- 
ing to  different  persons,  with  a  view 
to  common  liabilities  and  profits. 
One  just  and  decisive  test  of 
the  meaning  of  the  expression  'to 
monopolize,'  is  obtained  by  getting 
at  the  evil  which  the  law-maker  has 
endeavored  to  abolish  and  restrict. 
The  statutes  show  that  the  evil  was 
the  hindrance  and  oppression  in  trade 
and  commerce  wrought  by  its  absorp- 
tion in  the  hands  of  the  few,  so  that 
the  prices  would  be  in  danger  of  being 
arbitrarily  and  exorbitantly  fixed, 
because  all  competition  would  be 
swallowed  up,  so  that  the  man  of 
small  means  would  find  himself  ex- 
cluded from  the  restrained  or  monop- 
olized trade  or  commerce  as  ab- 
solutely as  if  kept  out  by  law  or 
force." 

In  re  Greene,  52  Fed.  115  (1892)  : 
**A    'monopoly,'    in    the    prohibited 


sense,  involves  the  element  of  an 
exclusive  privilege  or  grant  which 
restrained  others  from  the  exercise  of 
a  right  or  liberty  which  they  had 
before  the  monopoly  was  secured. 
In  commercial  law,  it  is  the  abuse 
of  free  commerce,  by  which  one  or 
more  individuals  have  procured  the 
advantage  of  selling  alone  or  exclu- 
sively all  of  a  particular  kind  of  mer- 
chandise or  commodity  to  the  detri- 
ment of  the  public.  As  defined  by 
Blackstone  (4  Bl.  Com.  159),  and  by 
Lord  Coke  (3  Co.  Inst.  181),  it  is  a 
grant  from  the  sovereign  power  of  the 
State  by  commission,  letters  patent, 
or  otherwise,  to  any  person  or  corpora- 
tion, by  which  the  exclusive  right  of 
buying,  selling,  making,  working,  or 
using  anything  is  given.  When  this 
section  of  the  act  was  under  con- 
sideration in  the  Senate,  distinguished 
members  of  its  judicial  committee 
and  lawyers  of  great  ability  explained 
what  they  understood  the  term  'mo- 
nopoly* to  mean  ;  one  of  them  saying  : 
'It  is  the  sole  engrossing  to  a  man's 
self  by  means  which  prevent  other 
men  from  engaging  in  fair  competition 
with  him.'  Another  senator  defined 
the  term  in  the  language  of  Webster's 
Dictionary:  'To  engross  or  obtain, 
by  any  means,  the  exclusive  right, 
especially  of  the  right  of  trading, 
to  any  place  or  with  any  country  or 
district;  as  to  monopolize  the  India 
or  Levant  trade.'  It  will  be  noticed 
that,  in  the  foregoing  definitions  of 
'monopoly,'  there  is  embraced  two 
leading  elements,  viz.,  an  exclusive 
right  or  privilege,  on  the  one  side,  and 
a  restriction  or  restraint  on  the  other, 
which  will  operate  to  prevent  the 
exercise  of  a  right  or  liberty  open  to 
the  public  before  the  monopoly  was 
secured.     This    being,    as    we    think, 
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trade  and  commerce  are  "  monopolized  ''  within  the  meaning 
of  the  second  section  of  the  federal  statute  when,  as  a  result  of 
efforts  to  that  end,  previously  competing  businesses  are  so  con- 
centrated in  the  hands  of  a  single  person  or  corpofation,  or  a 
few  persons  or  corporations  acting  together,  that  they  have 
power  to  practically  control  the  prices  of  a  commodity  and  thus 
to  practically  suppress  competition. 

It  is  not  necessary,  however,  to  constitute  a  violation  of  the 
act  that  the  result  of  the  concentration  of  business  should  be 
a  complete  monopoly,  nor  that  it  should  have  resulted  in  actual 
injury  to  the  pubhc.     The  essential  question  is  one  of  -power} 

The  second  section  of  the  act,  so  far  as  it  relates  to  combina- 
tions to   monopohze,   only  includes   offences   already   covered 


the  general  meaning  of  the  term,  as 
employed  in  the  second  section  of  the 
statute,  an  'attempt  to  monopo- 
lize *  any  part  of  the  trade  or  com- 
merce among  the  States  must  be  an 
attempt  to  secure  or  acquire  an  ex- 
clusi^"e  right  in  such  trade  or  com- 
merce by  means  which  prevent  or 
restrain  others  from  engaging  there- 
in.'' 

United  States  v.  Trans-Missouri 
Association,  58  Fed.  Rep.  82  (1892)  : 
"A  monopoly  of  trade  embraces  two 
essential  elements:  (1)  The  acquisi- 
tion and  exclusive  right  to,  or  ex- 
clusive control  of,  a  trade  ;  and  (2) 
the  exclusion  of  all  others  from  that 
right  and  control." 

United  States  v.  Patterson,  b^  Fed. 
Rep.  640  (1893)  :  "  The  second  secrion 
is  limited  by  its  terms  to  monopolies, 
and  e\-idently  has  as  its  basis  the 
engrossing  or  controlling  of  the 
market.  The  first  section  is  undoubt- 
edly in  pari  materia,  and  so  has  as  its 
basis  the  engrossing  or  controlling 
of  the  market,  or  of  lines  of  trade.'' 

1  United  States  v.  E.  C.  Knight 
Co.,  156  U.  S.  16  (1895),  (15  Sup.  Ct. 
Rep.  249)  :  "Again,  all  authorities 
agree  that  in  order  to  vitiate  a  con- 
tract or  combination  it  is  not  essential 
that  its  result  should  be  a  complete 
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monopoly ;  it  is  sufficient  if  it  really 
tends  to  that  end  and  to  deprive 
the  public  of  the  advantages  which 
flow  from  free  competition." 

United  States  v.  Chesapeake,  etc. 
Fuel  Co.,  105  Fed.  104(1900),  affirmed 
115  Fed.  610  (1902):  "All  competi- 
tion among  the  members  of  the  asso- 
ciation in  the  production,  shipment, 
and  sale  of  their  product  is  eliminated, 
and  the  combination  enters  the 
^A'estern  markets  clothed  vnth.  powers 
which  enable  it  to  exercise  a  large 
influence  in  those  markets  in  regu- 
lating the  supply  and  the  prices 
of  coal  and  coke.  These  pro\-isions 
are  in  restraint  of  trade,  and  tend 
to  monopoly,  within  the  meaning 
of  the  act  of  Congress,  and  render 
the  contract  illegal,  in  so  far  as  it 
relates  to  interstate  commerce.  The 
important  question  is  not  whether 
the  performance  of  the  contract  so 
far  has  resulted  in  actual  injury 
to  trade,  but  whether  the  contract 
confers  power  to  regulate  and  re- 
strain t  rade,  upon  those  charged 
witli  its  performance." 

As  indicated  by  the  language  of  the 
last  decision  the  principles  there 
stated  are  equally'  applicable  to  com- 
binations in  restraint  of  trade  under 
the  first  section  of  the  act. 
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by  the  first  section.  A  combination  or  conspiracy  to  monopo- 
lize trade  is  a  combination  or  conspiracy  in  restraint  of  trade. 
So  actually  monopolizing  trade  by  different  persons  acting  in 
concert  is  undoubtedly  a  combination  in  restraint  of  trade. 
Practically  all  that  is  reached  by  the  second  section  of  the  act 
not  embraced  by  the  first  section  —  other  than  attempts  to 
monopolize — is  the  monopolizing  of  trade  and  commerce  by 
a  single  person  or  corporation.^  But  in  the  case  of  a  corporate 
combination  this  distinction  between  the  two  sections  might 
be  of  the  utmost  importance. 

To  constitute  an  attempt  to  monopolize  within  the  meaning 
of  the  second  section  an  intent  to  create  a  monopoly  must  be 
shown.  ^ 


^  In  his  dissenting  opinion  in 
Northern  Securities  case,  193  U.  6. 
404  (1904),  (24  Sup.  Ct.  Rep.  436) 
Mr.  Justice  Holmes  said:  "All  that 
is  added  to  the  first  section  by  section 
2  is  that  the  penalties  are  imposed 
upon  every  single  person  who,  without 
combination,  monopolizes  or  attempts 
to  monopohze  commerce  among  the 
States,  and  that  the  liability  is  ex- 
tended to  attempting  to  monopolize 
any  part  of  such  trade  or  commerce. 
It  is  more  important  as  an  aid  to  the 
construction  of  section  1  than  it  is  on 
its  own  account.  It  shows  that  what- 
ever is  criminal  when  done  by  way 
of  combination  is  equally  criminal 
if  done  by  a  single  man." 

2  Swift  V.  United  States,  196  U.  S. 
396  (1905),  (25  Sup.  Ct.  Rep.  276)  : 
"Intent  is  almost  essential  to  such 
a  combination  and  is  essential  to 
such  an  attempt.  Where  acts  are 
not  sufficient  in  themselves  to  pro- 
duce a  result  which  the  law  seeks  to 
prevent  —  for  instance,  the  monop- 
oly —  but  require  further  acts  in 
addition  to  the  mere  forces  of  nature 
to  bring  that  result  to  pass,  an  intent 
to  bring  it  to  pass  is  necessary  in  order 
to  produce  a  dangerous  probability 
that  it  will  happen." 

In  Whitwell  o.  Continental  To- 
bacco Company,   125  Fed.  Rep.  462 


(1903)  the  Court  said  concerning 
' '  attempts  "  to  monopolize  :  "  It  is 
admitted  that  the  practice  of  the 
defendants  was  not  only  an  attempt, 
but  a  successful  attempt,  to  mo- 
nopolize a  part  of  this  commerce. 
But  is  every  attempt  to  monopolize 
any  part  of  interstate  commerce 
made  unlawful  and  punishable  by 
section  2  of  the  Act  of  July  2,  1890? 
If  so,  no  interstate  commerce 
has  e\'er  been  lawfully  transacted  since 
that  Act  becam.e  a  law,  because  every 
sale  and  every  transportation  of  an 
article  which  is  the  subject  of  inter- 
state commerce  is  a  successful  attempt 
to  monopolize  that  part  of  this  com- 
merce which  concerns  that  sale  or 
transaction.  An  attempt  by  each 
competitor  to  monopolize  a,  part  of 
interstate  commerce  is  the  very  root 
of  all  competition  therein.  Eradi- 
cate it,  and  competition  necessarily 
ceases  —  dies.  Every  person  en- 
gaged in  interstate  commerce  neces- 
sarily attempts  to  draw  to  himself, 
and  to  exclude  others  from,  a  part  of 
that  trade ;  and,  if  he  may  not  do 
this,  he  may  not  compete  with  his 
rivals;  all  other  persons  and  corpora- 
tions must  cease  to  secure  for  them- 
selves any  part  of  the  commerce 
among  States,  and  some  single  cor- 
poration   or    person    must    be    per- 
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§  390.  Meaning  of  Phrase  "  Trade  or  Commerce  among  the 
Several  States."  —The  use  of  both  the  terms  "  trade"  and 
''commerce"  in  the  statute  —  especially  disjunctively  —  in- 
dicates a  belief  on  the  part  of  the  framers  of  the  act  that  a 
■^ider  commercial  field  v^as  thereby  covered  than  by  the  use 
of  the  term  ''  commerce  "  alone.  Such  is  not  the  case.  The 
word  "  trade  "  is  used  in  the  sense  of  traffic  and,  broadly 
speaking,  all  traffic  is  commerce,  although  ail  commerce  is 
not  traffic.^     In  the  often  quoted  words  of  Chief  Justice  Mar- 


mi  tted  to  receive  and  control  it  all 
in  one  large  monopoly." 

It  by  no  means  follows,  howe\'er, 
because  a  single  purchase  has  so 
slight  an  effect  upon  commerce  that 
it  could  not  be  described  as  an  at- 
tempt to  monopolize  commerce,  that 
a  large  number  of  purchases  directed 
toward  a  common  end  might  not,  in 
the  aggregate,  be  properly  so  desig- 
nated. 

'  In  United  States  v.  Debs,  64  Fed. 
751  (1894),  Judge  AA'oods  said  in  ref- 
erence to  the  federal  statute  :  '*I  am 
unable  to  regard  the  wunl '  commerce, ' 
in  this  statute,  as  synonymous  with 
*  trade,'  as  used  in  tlie  common  law 
phrase  'restraint  of  trade.'  In  its 
general  sense,  trade  comprehends 
evcrv  species  of  exchange  or  dealing, 
but  its  chief  use  is  'to  denote  the 
barter  or  purchase  and  sale  of  goods, 
wares,  and  merchandise,  either  by 
wholesale  or  retail,'  and  so  it  is  used 
in  the  phrase  mentioned.  But  'com- 
merce' is  a  broader  term.  It  is  the 
word  in  that  clause  of  the  constitution 
by  wliich  powrr  is  conferred  on 
Congress  'to  regulate  commerce  with 
foreign  nations,  and  among  the  sev- 
eral States,  and  with  the  Indian 
Tribes.'  Const.  U.  S.,  Art.  I,  §  8.  In 
a  broader  and  more  distinct  exercise 
of  that  power  than  ever  before  asserted 
Congress  passed  the  enactments  of 
1SS7  and  1S8^^  known  as  the  '  Inter- 
state Commerce  Law.'  The  present 
statute  is  another  exercise  of  that 
constitutional   power,    and   the   word 
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'commerce,'  as  used  in  that  statute, 
as  it  seems  to  me,  need  not  and 
should  not  be  given  a  meaning  more 
restricted  than  it  has  in  the  Consti- 
tution. These  definitions  and 
expositions  of  the  scope  and  law  of 
interstate  commerce,  except  the  last, 
preceded  the  enactment  by  Congress 
on  the  subject.  It  was  therefore  of 
commerce  so  defined,  embracing  all 
instrumentaUties  and  subjects  of 
transportation  among  the  States, 
that  Congress,  by  that  legislation, 
assumed  the  control ;  and  I  see  no 
reason  for  thinking  that,  as  employed 
in  the  act  of  1890,  which  is  essentially 
supplemental  to  the  other  acts,  the 
word  was  intended  to  be  less  com- 
prehensive." 

In  In  TV  Debs,  158  XJ.  S.  SiM  (1895), 
(15  Sup.  Ct.  Rep.  900),  the  Supreme 
Court  of  tlie  United  States  did  not 
pass  upon  the  question  considered 
by  Judge  Woods  in  reference  to  the 
anti-trust  act. 

AA'ith  reference  to  the  pro\'ision  in 
the  Texas  anti-trust  statute  making 
unlawful  combinations  to  "create 
or  carry  out  restrictions  in  trade," 
the  Court  in  Queen  Ins.  Co.  v.  State 
(Tex.  1893),  22  S.  "\V.  Rep.  1048, 
said:  "In  ordinary  language  the 
word  'trade,'  is  employed  in  three 
different  senses  :  First,  in  that  of  the 
business  of  buying  and  selling ;  sec- 
ond, in  that  of  an  occupation  gen- 
erally ;  and,  third,  in  that  of  u,  me- 
chanical employment  in  contra-dis- 
tinction  to  agriculture  and  the  liberal 
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shall  in  the  first  interstate  commerce  case : '  "  Commerce, 
undoubtedly,  is  traffic,  but  it  is  something  more:  it  is  inter- 
course. It  describes  the  commercial  intercourse  between 
nations,  and  parts  of  nations,  in  all  its  branches,  and  is  regulated 
by  prescribing  rules  for  carrying  on  that  intercourse." 

The  use  of  the  word  "  trade  "  brings  in  the  phrase  "  con- 
tract in  restraint  of  trade  "  and  makes  available  in  the  inter- 
pretation of  the  statute  the  established  law  regarding  such 
contracts.  But  still,  the  phrase  is  used  as  an  equivalent  —  so 
far  as  it  goes  — -for  "  contract  in  restraint  of  commerce."  The 
word  "  trade,"  in  legal  effect,  adds  nothing  to  the  act.  It 
covers  nothing  not  embraced  by  the  word  "  commerce  ";  and 
if  it  did,  the  act  would  be  unconstitutional.  Congress  has 
power  to  regulate  commerce.  It  may  regulate  trade  only  if 
trade  is  commerce.  The  phrase  "  trade  or  commerce  among 
the  several  States  "  means  interstate  commerce  —  nothing  more 
nor  less. 

Interstate  commerce  consists  of  intercourse  and  traffic 
between  citizens  or  inhabitants  of  different  States,  and  includes 
the  purchase,  sale  and  exchange  of  commodities,  and  the  trans- 
portation of  persons  and  property.^ 

arts.     Ordinarily,     wlien     we     speak  nitions  as  to  what  constitutes  inter- 

of    'trade,'   we    mean    commerce,    or  state  commerce  are  not  easily  given 

sometliing  of  that  nature  ;    when  we  so  that  they  shall  clearly  define  the 

speak  of  'a  trade,*  we  mean  an  occu-  full  meaning  of  the  term.     We  know 

pation   in    tlae    more   general    or    the  from  the  cases  decided  in  this  court 

limited  sense."  that  it  is  a  term  of  very  large  signifi- 

^  Gibbons     v.     Ogden,     9     Wheat.  cance.       It    comprehends,    as    it     is 

(U.  S.)  189  (1824).  said,    intercourse    for    the    purposes 

^  Addyston  Pipe,  etc.  Co.  v.  United  of  trade  in  any  and  all  its  forms,  in- 
states, 175  U.  S.  241  (1899),  (20.  Sup.  eluding  transportation,  purchase,  sale 
Ct.  Rep.  96)  {per  Peckham,  J.)  :  "  As  and  exchange  of  commodities  between 
has  frequently  been  said,  interstate  the  citizens  of  different  States,  and 
commerce  consists  of  intercourse  and  the  power  to  regulate  it  embraces  all 
traffic  between  the  citizens  or  inhabit-  the  instruments  by  which  such  com- 
ants  of  different  States,  and  includes  merce  may  be  conducted." 
not  only  the  transportation  of  persons  See  also  United  States  v.  E.  C. 
and  property  and  the  navigation  of  Knight  Co.,  156  U.  S.  1  (1895),  (15 
public  waters  for  that  purpose,  but  Sup.  Ct.  Rep.  249)  ;  Hooper  v.  Cali- 
also  the  purchase,  sale  and  exchange  fornia,  155  U.  S.  653  (1895),  (15  Sup. 
of  commodities."  Ct.  Rep.  207)  ;    Gloucester  Ferry  Co. 

Hopkins    v.    United    States,     171  t).  Pennsylvania,  114  U.  S.  196  (1885), 

U.  S.  597  (1898),  (19  Sup.  Ct.  Rep.  (5    Sup.    Ct.    Rep.    826) ;     County   of 

40),   (also  per  Peckham,  J.):    ",Defi-  Mobile  t).  Kimball,  102  U.  S.  691  (1880). 
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But  in  considering  the  application  of  the  statute  it  must  be 
clearly  borne  in  mind  that  "  commerce  among  the  States  is  not 
a  technical  legal  conception  but  a  practical  one  drawn  from 
the  course  of  business."  Thus  of  traffic  in  cattle  the  Supreme 
Court  of  the  United  States  has  said:  "When  cattle  are  sent 
for  sale  from  a  place  in  one  State  with  the  expectation  that 
they  will  end  their  transit,  after  purchase,  in  another,  and 
when  in  effect  they  do  so,  with  only  the  interruption  necessary 
to  find  a  purchaser  at  the  stock  yards,  and  when  this  is  a  typical, 
constantly  recurring  course,  the  current  thus  existing  is  a 
current  of  commerce  among  the  States,  and  the  purchase  of 
the  cattle  is  a  part  and  incident  of  such  commerce."  ' 

§  391.  Statute  applies  only  to  Restraints  upon  Interstate  or 
International  Commerce. — The  statute  declares  all  contracts, 
combinations  and  conspiracies  "  in  restraint  of  trade  or  com- 
merce among  the  several  States,  or  with  foreign  nations," 
illegal.  It  deals  only  with  restraints  upon  those  forms  of  com- 
merce which  Congress  has  power  to  regulate  and,  in  law,  as 
upon  its  face,  is  applicable  only  to  contracts,  combinations  or 
conspiracies,  in  restraint  of,  or  for  the  purpose  of  monopolizing, 
interstate  or  international  commerce.^ 

In/nreGreene,  52  Fed.  113(1892),  U.  S.  399    (1905),   (25   Sup.  Ct.  Rep. 

Judge     Jackson     said:      "Commerce  276). 

among  the  States,  within  the  exclu-  ^  Field  v.   Barber  Asphalt   Pa\'ing 

sive    regulating    power    of    Congress,  Co.,  194  U.  S.  618  (1904),  (24  Sup.  Ct. 

consists  of  intercourse  and  traffic  be-  Rep.  784) ;    Montague  i'%  Lowry,  193 

tween  their  citizens,  and  includes  the  U.   S.   38   (1904),    (24   Sup.   Ct.   Rep. 

transportation  of  persons  and  prop-  307);     Addyston    Pipe,    etc.     Co      v. 

erty,   as  well   as  the   purchase,    sale.  United  States,  175  U.  S.  211  (1899), 

and    exchange    of   commodities.  (20  Sup.  Ct.  Rep.  96) ;   United  States 

In    the    application    of    this    compre-  v.  Joint  Traffic  Ass'n,  171  U.  S.  5.58 

hensive    definition,    it    is    settled    by  (1898),  (19  Sup.  Ct.  Rep.  25);    Hop- 

the  decisions  of  the   Supreme   Court  kins  v.  United  States,  171  U.  S.  558 

that    such    commerce    includes,    not  (1898),  (19  Sup.  Ct.  Rep.  40) ;  United 

only    the    actual     transportation    of  States      v.      Trans-Missouri      Freight 

commodities  and  persons  between  the  Ass'n,  166  U.  S.  290  (1897),  (17  Sup. 

States,  but  also  the  instrumentalities  Ct.  Rep.  540) ;   United  States  v.  E.  C. 

and  processes  of  such  transportation.  Knight  Co.,   156  U.  S.   1  (1895),   (15 

That  it  includes  all  the  negotiations  Sup.  Ct.    Rep.   249);    Dueber  AA'atch- 

and   contracts   which   have   for   their  Case    Mfg.    Co.    v.    Howard    Watch, 

object,    or    involve,     as    an    element  etc.  Co.,  66  Fed.  639  (1895)  ;   National 

thereof,  such  transmission  or  passage  Distilling  Co.  v.  Cream  City  Importing 

from  one  State  to  another."  Co.,  86  Wis,   352  (1893),   (56  N.  W. 

'  Swift     V.      United      States,      196  Rep.  864,  39  Am.  St.  Rep.  902). 
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In  Hopkins  v.  United  States '  the  Supreme  Court  of  the 
United  States  said:  "  The  act  has  reference  only  to  that  trade 
or  commerce  which  exists,  or  may  exist,  among  the  several 
States  or  with  foreign  nations,  and  has  no  application  what- 
ever to  any  other  trade  or  commerce." 

§  392.  Restraint  upon  Interstate  Commerce  must  be  Direct 
—  (A)  In  General.  —  There  are  few  commercial  contracts  or 
combinations  which  cannot  be  said  to  have,  indirectly  or  re- 
motely, some  bearing  upon  interstate  commerce  and,  possibly, 
to  restrain  it.  Private  enterprises  may  be  carried  on  by  means 
of  interstate  shipments.  Articles  may  be  manufactured  which 
the  manufacturer  intends  to  sell  in  another  State.  Combina- 
tions may  be  formed  which  result  in  enhancing  the  cost  of  con- 
ducting an  interstate  business.  These  agreements,  and  others 
of  a  similar  nature  which  readily  suggest  themselves,  may 
affect  —  and,  perhaps,  interfere  with  —  interstate  commerce 
without  contravening  the  federal  statute,  because  the  restraint 
produced  is  not  direct.^ 


But  to  render  a  contract  unlawful 
as  restraining  interstate  commerce 
it  need  not  in  terms  refer  to  such 
commerce.  It  is  sufficient  if  its  real 
purpose  and  effect  is  to  restrain  com- 
merce. 

Gibbs  V.  McNeeley,  118  Fed.  120 
(1902),  reversing  107  Fed.  210  (1902). 

^  Hopkins  v.  United  States,  171 
U.  S.  586  (1898),  (19  Sup.  Ct.  Rep.  40). 

"  Addyston  Pipe,  etc.  Co.  v.  United 
States,  175  U.  S.  246  (1899),  (20  Sup. 
Ct.  Rep.  96)  :  "It  is  almost  needless 
to  add  that  we  do  not  hold  that  every 
private  enterprise  which  may  be 
carried  on,  chiefly  or  in  part,  by  means 
of  interstate  shipments,  is,  therefore, 
to  be  regarded  as  so  related  to  inter- 
state commerce  as  to  come  within  the 
regulating  power  of  Congress.  Such 
enterprises  may  be  of  the  same  nature 
as  the  manufacturing  of  refined  sugar 
in  the  Knight  Case  (United  States  v, 
E.  C.  Knight  Co.,  156  U.  S.  1  (1895), 
(15  Sup.  Ct.  Rep.  249)), —that  is, 
the  parties  may  be  engaged  as  manu- 
facturers of  a  commodity  which  they 


thereafter  intend  at  some  time  to  sell, 
and,  possibly,  to  sell  in  another  State  ; 
but  such  sale,  as  we  have  already 
held,  is  an  incident  to  and  not  the 
direct  result  of  the  manufacture, 
and  so  is  not  a  regulation  of,  or  an 
illegal  interference  with,  interstate 
commerce." 

Hopkins  v.  United  States,  171  U.  S. 
592  (1898),  (19  Sup.  Ct.  Rep.  40)  : 
"  The  contract  condemned  by  the 
statute  is  one  whose  direct  and  imme- 
diate effect  is  »  restraint  upon  that 
kind  of  trade  or  commerce  which  is 
interstate.  .  To  treat  as  con- 
demned by  the  act  all  agreements 
under  which,  as  a  result,  the  cost  of 
conducting  an  interstate  business  may 
be  increased  would  enlarge  the  appli- 
cation of  the  act  far  beyond  the  fair 
meaning  of  the  language  used.  There 
must  be  some  direct  and  immediate 
effect  upon  interstate  commerce  to 
come    within    the     act.  Many 

agreements  suggest  themselves  which 
relate  only  to  facilities  furnished  com- 
merce, or  else  touch  it  in  an  indirect 
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The  statute  must  receive  a  reasonable   construction/   and 
a  combination  or  contract  to  fall  within  its  provisions  must 


way,  while  possibly  enhancing  the 
cost  of  transacting  the  business,  and 
which,  at  the  same  time,  we  would 
not  think  of  as  agreements  in  restraint 
of  interstate  trade  or  commerce. 
An  agreement  may  in  a  variety  of 
ways  affect  interstate  commerce  just 
as  State  legislation  may,  and  yet, 
like  it,  be  entirely  valid,  because  the 
interference  produced  by  the  agree- 
ment, or  by  the  legislation,  is  not 
direct." 

Anderson  v.  United  States,  171 
U.  S.  615  (1898),  (19  Sup.  Ct.  Rep. 
50)  :  "It  has  already  been  stated  in 
the  Hopkins  case,  above  mentioned, 
that,  in  order  to  come  within  the  pro- 
visions of  the  statute,  the  direct 
effect  of  an  agreement  or  combination 
must  be  in  restraint  of  that  trade 
or  commerce  which  is  among  the 
several  States  or  with  foreign  na- 
tions." 

United  States  v.  Joint  Traffic 
Ass'n,  171  U.  S.  569  (1898),  (19  Sup. 
Ct.  Rep.  25)  :  "The  effect  upon  inter- 
state commerce  must  not  be  indirect 
or  incidental  only.  An  agreement 
entered  into  for  the  purpose  of  pro- 
moting the  legitimate  business  of  an 
individual  or  corporation  with  no 
purpose  to  thereby  affect  or  restrain 
commerce  is  not,  as  we  think,  covered 
by  the  act,  although  the  agreement 
may  indirectly  and  remotely  affect 
that  commerce." 

See  also  Montague  v.  Lowry,  193 
U.  S.  38  (1904),  (24  Sup.  Ct.  Rep. 
307) ;  United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  290  (1897), 
(17  Sup.  Ct.  Rep.  540)  ;  United 
States  V.  E.  C.  Knight  Co.,  156  U.  S. 


12  (1895),  (15  Sup.  Ct.  Rep.  249); 
Union  Sewer  Pipe  Co.  v.  Connolly, 
99  Fed.  354  (1900) ;  affirmed  184  U.  S. 
540  (1902),  (22  Sup.  Ct.  Rep.  431)  ; 
United  States  v.  Coal  Dealers  Ass'n, 
85  Fed.  252  (1898) ;  United  States  v. 
Chesapeake,  etc.  Fuel  Co.,  105  Fed. 
93  (1900);  affirmed  115  Fed.  610 
(1902) ;  United  States  v.  JeUico 
Mountain  Coal,  etc.  Co.,  46  Fed.  432 
(1891). 

In  the  very  recent  case  of  Cincin- 
nati Packet  Co.  v.  Bay,  200  U.  S. 
184  (1906),  (26  Sup.  Ct.  Rep.  208) 
the  Supreme  Court  said:  "We  will 
suppose  then  that  the  contract  does 
not  leave  commerce  among  the  States 
untouched.  But  exen  on  this  sup- 
position it  is  manifest  that  inter- 
ference with  such  commerce  is  insig- 
nificant and  incidental  and  not  the 
dominant  purpose  of  the  contract 
if  it  actually  was  thought  of  at  all. 
The  chief  and  visible  object 
of  its  provisions  has  nothing  to  do 
with  commerce  among  the  States. 
.  We  are  of  the  opinion  tliat  the 
agreement  before  us  is  not  made 
illegal  by  either  of  the  pro\'isions 
thus  far  discussed." 

As  shown  in  note  to  §  387,  ante,  the 
contract  under  consideration  in  Cin- 
cinnati Packet  Co.  v.  Bay,  supra,  was 
an  ancillary  agreement  by  the  vendors 
of  certain  steamboats  to  ■^i.thdraw 
from  the  business  of  operating  boats 
between  two  points  on  the  Ohio  River 
in  the  State  of  Ohio.  It  was  not 
clearly  shown  that  it  was  neces- 
sary to  pass  through  any  other  State 
than  Ohio  in  going  from,  one  point 
to  the  other,    but    the  Court    placed 


I  Hopkins  v.  United  States,  171 
U.  S.  600  (1898),  (19  Sup.  Ct.  Rep. 
40)  :  "The  act  of  Congress  must  have 
a  reasonable  construction  or  else 
there  would  scarcely  be  an  agreem.ent 
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have  some  direct  and  .immediate  effect  in  restraint  of  com- 
merce among  the  States.  It  is  inapplicable  to  combinations 
whose  effect  upon  interstate  commerce  is  indirect  or  incidental 
only. 

§  393.  Restraint  upon  Interstate  Commerce  must  be  Direct 
—  (B)  Combinations  relating  to  Manufacture  and  of  Manu- 
facturers and  Producers.  —  Manufacture  is  transformation. 
Commerce  is  intercourse.'  "  Commerce  succeeds  to  manu- 
facture and  is  not  a  part  of  it."  ^  Reducing  raw  materials  into 
finished  products  directly  involves  neither  transportation  nor 
traffic.  Commerce  — State  and  interstate  — -begins  only  when 
the  process  of  manufacture  is  completed.     The  article  produced, 


its  decision  upon  the  broader  ground 
that  if  interference  with  interstate 
commerce  existed  it  was  merely  in- 
cidental and  held  that  the  federal 
anti-trust  statute  was  inapplicable. 

A  specification  in  an  ordinance,  not 
invalid  under  the  laws  of  a  State,  of 
a  particular  kind  of  asphalt  produced 
only  in  a  foreign  country  violates 
no  federal  right  and  contracts  en- 
tered into  thereunder  are  not  within 
the  federal  anti-trust  statute.  The 
statute  "is  not  intended  to  affect 
contracts  which  have  a  remote  and 
indirect  bearing  upon  commerce 
between  the  States." 

Field  V.  Barber  Asphalt  Paving 
Co.,  194  U.  S.  618  (1904),  (24  Sup.  Ct. 
Rep.  784). 

1  In  Kidd  v.  Pearson,  128  U.  S.  20 
(1888),  (9  Sup.  Ct.  Rep.  6),  Mr.  Jus- 
tice Lamar  said:  "No  distinction  is 
more  popular  to  the  common  mind,  or 
more  clearly  expressed  in  economic 
and  political  literature,  than  that 
between  manufacture  and  commerce. 
Manufacture  is  transformation  —  the 
fashioning  of  raw  materials  into  a 
change  of  form  for  use.  The  functions 
of  commerce  are  different.  The  buy- 
ing and  selling  and  the  transportation 
incidental  thereto  constitute  com- 
merce ;  and  the  regulation  of  com- 
merce in  the  constitutional  sense 
embraces  the  regulation  at  least  of 


such    transportation.  .  If   it    be 

held  that  the  term  includes  the  regu- 
lation of  all  such  manufactures  as 
are  intended  to  be  the  subject  of  com- 
mercial transactions  in  the  future,  it 
is  impossible  to  deny  that  it  would 
also  include  all  the  productive  in- 
dustries that  contemplate  the  same 
thing.  The  result  would  be  that 
Congress  would  be  invested,  to  the 
exclusion  of  the  States,  with  the  power 
to  regulate,  not  only  manufactures, 
but  also  agriculture,  horticulture, 
stock  raising,  domestic  fisheries,  min- 
ing —  in  short,  every  branch  of  human 
indu.stry.  For  is  there  one  of  them 
that  does  not  contemplate,  more  or 
less  clearly,  an  interstate  or  foreign 
market?  Does  not  the  wheat  grower 
of  the  Northwest,  and  the  cotton 
planter  of  the  South,  plant,  cultivate 
and  harvest  his  crop  with  an  eye  on 
the  prices  at  Liverpool,  New  York 
and  Chicago?  The  power  being 
vested  in  Congress  and  denied  to  the 
States,  it  would  follow  as  an  inevitable 
result  that  the  duty  would  devolve 
on  Congress  to  regulate  all  cf  these 
dehcate,  multiform,  and  vital  inter- 
ests —  interests  which  in  their  nature 
are,  and  must  be,  local  in  all  the  details 
of  their  successful  management." 

2  United  States  v.  E.  C.  Knight  Co., 
156  U.  S.  12  (1895),  (15  Sup.  Ct.  Rep. 
249). 
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itself,  becomes  the  subject  of  interstate  commerce  only  when 
its  transportation  from  one  State  to  another  commences.' 
The  purpose  and  intent  of  the  manufacturer  in  producing  it 
do  not  determine  when  or  whether  it  belongs  to  interstate 
commerce." 
V  Contracts  for  the  sale  and  transportation  across  State  lines 
of  manufactured  articles  are  proper  subjects  of  regulation  by 
Congress  because  they  form  part  of  interstate  commerce. 
A  combination,  however,  solely  for  the  purpose  of  controlling 
manufacture,  is  not  in  violation  of  the  federal  statute  because, 
upon  principles  already  indicated,  such  a  combination  does 
not  directly  affect  or  restrain  interstate  commerce.^  Even 
if  such  a  combination  directly  affected  commerce  within  a  State 
it  would  not  come  within  the  provisions  of  the  statute,  for  State 
commerce  is  a  matter  of  State  control.  These  principles  are 
clearly  stated  in  the  opinion  of  Mr.  Chief  Justice  Fuller  in 
United  States  v.   E.   C.    Knight   Company:^    "Doubtless  the 


'  In  re  Greene,  52  Fed.  113  (1892), 
(Jackson,  J.)  :  "When  commerce  be- 
gins is  determined  not  by  the  char- 
acter of  the  commodity,  nor  by  the 
intention  of  the  owner  to  transfer  it  to 
another  State  for  sale,  nor  by  liis  prep- 
aration of  it  for  transportation,  but 
by  its  actual  delivery  to  a  common 
carrier  for  transportation,  or  the 
actual  commencement  of  its  transfer 
to  another  State.  At  that  time  the 
power  and  regulating  authority  of 
the  States  ceases,  and  that  of  Congress 
attaches  and  continues  until  it  has 
reached  another  State,  and  becomes 
mingled  with  the  general  mass  of 
property  in  the  latter  State.  Neither 
the  production  nor  manufacture  of 
articles  or  commodities  which  consti- 
tutes subjects  of  commerce,  and 
which  are  intended  for  trade  and 
traffic  with  citizens  of  other  States, 
nor  the  preparation  for  their  trans- 
portation from  the  State  where  pro- 
duced or  manufactured  prior  to  the 
commencement  of  the  actual  transfer 
or  transmission  thereof  to  another 
State,      constitutes     that     interstate 
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commerce  which  comes  within  the 
regulating  power  of  Congress ;  and, 
further,  after  the  termination  of  the 
transportation  of  commodities  or 
articles  of  traffic  from  one  State  to 
another,  and  the  mingling  or  merging 
thereof  in  the  general  mass  of  property 
in  the  State  of  destination,  the  sale, 
distribution,  and  consumption  thereof 
in.  the  latter  State  forms  no  part  of 
interstate  commerce." 

'  .\ddyston  Pipe,  etc.  Co.  v.  United 
States,  175  U.  S.  239  (1899),  (20  Sup. 
Ct.  Rep.  96)  ;  United  States  v.  E.  C. 
Knight  Co.,  1.56  U.  S.  1  (1895),  (15 
Sup.  Ct.  Rep.  249). 

'  Addyston  Pipe,  etc.  Co.  v.  United 
States,  175  U.  S.  239  (1899),  (20  Sup. 
Ct.  Rep.  96)  ;  United  States  v.  E.  C. 
Knight  Co.,  156  U.  S.  1  (1895),  (15 
Sup.  Ct.  Rep.  249)  ;  Dueber  Watch 
Case  Mfg.  Co.  v.  Howard  Watch,  etc. 
Co.,  66  Fed.  642  (1895);  Gibbs  v. 
McNeeley,  107  Fed.  211  (1901),  re- 
versed 118  Fed.  120  (1902) ;  Robinson 
V.  Suburban  Brick  Co.,  127  Fed.  804 
(1904). 

'  United   States   v.   E.    C.    Knight 
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power  to  control  the  manufacture  of  a  given  thing  involves, 
in  a  certain  sense,  the  control  of  its  disposition,  but  this  is  the 
secondary  and  not  the  primary  sense ;  and  although  the  exercise 
of  that  power  may  result  in  bringing  the  operation  of  commerce 
into  play,  it  does  not  control  it,  and  affects  it  only  incidentally 
and  indirectly.  .  .  .  Contracts  to  buy,  sell,  or  exchange  goods 
to  be  transported  among  the  several  States,  the  transportation 
and  its  instrumentahties,  and  articles  bought,  sold,  or  exchanged 
for  the  purposes  of  such  transit  among  the  States,  or  put  in 
the  way  of  transit,  may  be  regulated,  but  this  is  because  they 
form  part  of  interstate  trade  or  commerce.  The  fact  that  an 
article  is  manufactured  for  export  to  another  State  does  not  of 
itself  make  it  an  article  of  interstate  commerce,  and  the  intent  of 
the  manufacturer  does  not  determine  the  time  when  the  article 
or  product  passes  from  the  control  of  the  State,  and  belongs 
to  commerce." 

When,  however,  the  combination,  although  relating  to  manu- 
facture —  to  production  —  goes  further  and  restrains  the  dis- 
position of  the  manufactured  article  and  its  distribution  among 
several  States,  its  direct  and  immediate  effect  is  to  restrain 
interstate  commerce,  and  it  comes  within  the  prohibition  of 
the  statute.  The  distinction  between  combinations  simply 
to  control  manufacture  and  production,  and  those  embracing 

Co.,  156  U.  S.  12  (1895),  (15  Sup.  Ct.  that  there  was  no   concerted   action 

Rep.  249).     In  this  case  it  appeared  between  the  stockholders  of  the  com- 

that   the    American    Sugar    Refining  panies,  but  each  company  acted  in- 

Company,  a  New  Jersey  corporation,  dependently    of    each    other;     that 

with    authority    to    purchase,    refine  the  contracts  of  sale  left  the  vendors 

and  sell  sugar,  had,  prior  to  March,  free  to  engage  in  the  same  business ; 

1892,  obtained  control  of  all  the  sugar  that   the    object    in    purchasing   the 

refineries   in   the   United   States   ex-  Philadelphia  refineries  was  to  obtain 

cepting    four    in     Philadelphia,      in-  more  perfect  control  over  the  business 

eluding  the  E.  C.   Knight  Company,  of  refining  and  selling  sugar  in  the 

and  one,  of  small  capacity,  in  Boston,  United  States. 

with  all  of  which  it  was  in  active  com-  Bill    filed    by  the    United    States, 

petition;    that,  in  March,    1892,   the  against  E.  C.  Knight  Company  charg- 

American    Sugar    Refining    Company  ing    violation    of    federal     anti-trust 

entered  into  contracts  with  the  stock-  act  was   dismissed  by  Circuit  Court 

holders  of  each   of  the  Philadelphia  (60  Fed.  306  (1894)) ;  decree  affirmed 

corporations    whereby    it    purchased  by  Circuit  Court  of  Appeals  for  Third 

their  stock  with  its  own  stock;    and  Circuit  (60  Fed.  934  (1894)),  and  by 

thereby   acquired   possession   of   the  Supreme  Court  of  the  United  States 

Philadelphia  refineries  and  business ;  in  the  decision  above  cited. 
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the  additional  purpose  of  controlling  disposition  and  distribu- 
tion, is  pointed  out  by  the  Supreme  Court  of  the  United  States 
in  Addyston  Pipe,  etc.  Company  v.  United  States,^  where  the 
combination  under  consideration  is  distinguished  from  that 
involved  in  the  Knight  case.  Mr.  Justice  Peckham  said:  "  The 
direct  purpose  of  the  combination  in  the  Knight  case  was  the 
control  of  the  manufacture  of  sugar.  There  was  no  combina- 
tion or  agreement,  in  terms,  regarding  the  future  disposition 
of  the  manufactured  article;  nothing  looking  to  a  transaction 
in  the  nature  of  interstate  commerce.  The  probable  intention 
on  the  part  of  the  manufacturer  of  the  sugar  to  thereafter  dis- 
pose of  it  by  sending  it  to  some  market  in  another  State,  was 
held  to  be  immaterial  and  not  to  alter  the  character  of  the  com- 
bination. .  .  .  The  case  was  decided  upon  the  principle  that  a 
combination  simply  to  control  manufacture  was  not  in  violation 
of  the  act  of  Congress,  because  such  contract  or  combination 
did  not  directly  control  or  affect  interstate  commerce,  but  that 
contracts  for  the  sale  and  transportation  to  another  State  of 
specific  articles  were  proper  subjects  of  regulation,  because 
they  did  form  part  of  such  commerce.     We  think  the  case  now 

*  Addyston  Pipe,  etc.  Co.  v.  United  territory"  there  were  no  restrictions 

States,  175  U.  S.  240  (1899),  (20  Sup.  upon  competition. 
Ct.  Rep.  96).  Bill  by  the  United  States  against 

In  this  case,  it  appeared  that  six  the  Addyston  Pipe  and  Steel  Company 
corporations,  manufacturing  iron  pipe  and  the  other  members  of  the  associa- 
in  several  different  States,  formed  an  tion,  charging  a  "STolation  of  the  fed- 
association  whereby  the  territory  eral  anti-trust  act,  was  dismissed  by 
in  which  they  principally  operated,  the  trial  court  (78  Fed.  712  (1897)), 
comprising  a  large  part  of  the  United  but,  upon  appeal  to  the  Circuit  Court 
States,  was  diA'ided  into  "reser\'cd"  of  Appeals  for  the  Sixtli  Circuit,  Judge 
cities  and  "pay  territory."  The  Taft  deUvcring  an  able  and  elaborate 
reser\'ed  cities  were  allotted  to  certain  opinion  (United  States  i\  .\ddyston 
members  of  the  association,  free  from  Pipe,  etc.  Co.,  85  Fed.  271  (1898)), 
competition,  although  the  other  mem-  the  judgment  was  reversed,  with  in- 
bers  agreed  to  stimulate  competition  structions  to  enter  a  decree  perpetu- 
by  putting  in  higher  bids.  ally   enjoining    the    defendants    from 

In  the  pay  territory  all  offers  to  maintaining  or  doing  any  business 
purchase  pipe  were  submitted  to  a  under  said  combination.  Upon  appeal 
committee  which  fixed  the  price  and  to  the  Supreme  Court  of  the  United 
awarded  the  contract  by  an  "auction  States,  this  decree,  modified  and 
pool"  —  the  members  of  the  associa-  limited  to  that  portion  of  the  com- 
tion  agreeing  to  pay  the  largest  bonus  bination  which  was  interstate  in  char- 
to  be  divided  among  the  others  re-  acter,  was  affirmed, 
ceiving   the   contract.     In   the    "free 
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before  us  involves  contracts  of  the  nature  last  mentioned,  not 
incidentally  or  collaterally,  but  as  a  direct  and  immediate 
result  of  the  combination  engaged  in  by  the  defendants.  .  .  . 
If,  therefore,  an  agreement  or  combination  directly  restrains, 
not  alone  the  manufacture,  but  the  purchase,  sale  or  exchange 
of  the  manufactured  commodity  among  the  several  States,  it 
is  brought  within  the  provisions  of  the  statute.  The  power  to 
regulate  such  commerce,  that  is,  the  power  to  prescribe  the 
rules  by  which  it  shall  be  governed,  is  vested  in  Congress,  and 
when  Congress  has  enacted  a  statute  such  as  the  one  in  question, 
any  agreement  or  combination  which  directly  operates,  not 
alone  upon  the  manufacture,  but  upon  the  sale,  transportation 
and  delivery  of  an  article  of  interstate  commerce,  by  preventing 
or  restricting  its  sale,  etc.,  thereby  regulates  interstate  commerce 
to  that  extent,  and  to  the  same  extent  trenches  upon  the  power 
of  the  national  legislature  and  violates  the  statute." 

It  follows,  therefore,  from  these  principles  that  there  is  a 
marked  distinction  between  a  combination  relating  to  manu- 
facture and  a  combination  of  manufacturers.  The  former  falls 
without  the  statute  because  it  can  affect  interstate  commerce 
only  indirectly.  The  latter  may  be  of  wider  scope  and  contra- 
vene the  statute  by  directly  restraining  interstate  commerce. 
In  fact,  Mr.  Justice  Harlan  in  the  Northern  Securities  Case ' 
states  as  settled  "  that  combinations  even  among  private  manu- 
facturers or  dealers  whereby  interstate  or  international  com- 
merce is  restrained  are  equally  embraced  by  the  act." 

Combinations  or  agreements  between  manufacturers  or  pro- 
ducers in  which  an  attempt  is  made  to  directly  control  the  dis- 
position of  the  manufactured  article  or  product  are  within  the 
statute.  Thus,  as  we  have  seen,  where  the  combination  directly 
restrains  not  only  manufacture,  but  the  sale  and  the  transpor- 
tation of  the  manufactured  product  across  State  lines  it  is  vio- 
lation of  the  act.^  So,  the  statute  applies  to  a  combination 
between  manufacturers  in  one  State  and  dealers  in  another 
State  relating  to  the  purchase  and  sale  of  a  manufactured 

'  Northern  Securities  Co.  v.  United  '  Addyston  Pipe,  etc.  Co.  v.  United 

States,  193  U.  S.  331  (1904),  (24  Sup.  States,  175  U.  S.  239  (1899),  (20  Sup. 

Ct.  Rep.    436).      See    post,    §   397a:  Ct.  Rep.  98),  supra. 
*'  The  Northern  Securities  Case." 
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article.^  Indeed,  the  recent  decisions  of  the  Supreme  Court 
of  the  United  States  seem  to  warrant  the  broad  statement  that 
any  combination  of  manufacturers,  producers  or  dealers  the  direct 
object  of  which  is  to  place  restraints  upon,  or  to  monopolize,  inter- 
state commerce  is  in  contravention  of  the  federal  statute."^ 


'  In  Montague  v.  Lowry,  193  U.  S. 
38,  47  (1904),  (24  Sup.  Ct.  Rep.  307), 
the  Supreme  Court  said:  "The  pur- 
chase and  sale  of  tiles  between  the 
manufacturers  in  one  State  and 
dealers  therein  in  California  was  inter- 
state commerce  within  the  Addyston 
Pipe  case,  175  U.  S.  239  (1899),  (20 
Sup.  C't  Rep.  90) .  It  was  not  a 
combination  among  manvifacturers 
simply  but  one  between  them  and 
dealers  in  the  manufactured  article, 
which  was  an  article  of  commerce 
between  the  States.  United  States  v. 
E.  C.  Knight  Co.,  156  U.  S.  1  (1895), 
(15  Sup.  Ct.  Rep.  249)  did  not  there- 
fore cover  it," 

In  Montague  v.  Lowry,  supra,  an 
association  had  been  formed  in  Cali- 
fornia by  manufacturers  of,  and 
dealers  in,  tiles  and  mantels.  The 
dealers  who  resided  in  California 
agreed  t  o  purchase  materials  only 
from  m.anufacturers  who  were  mem- 
bers and  not  to  sell  unset  tiles  to 
any  one  other  than  members  except 
at  materially  higher  prices  than  to 
the  members.  The  manufacturers 
resided  in  other  States  than  California 
and  agreed  not  to  sell  to  any  persons 
not  members.  The  action  which 
reached  the  Supreme  Court  was 
brought  for  the  recover^'  of  damages 
under  the  federal  anti-trust  statute. 
The  Court  held  that,  although  some 
of  the  transactions  covered  Ijy  the 
combination  agreem,ent  were  of  a 
local  nature,  the  scheme  as  ».  whole 
constituted  a  combination  in  restraint 
of  interstate  trade  and  commerce. 
The  decisions  of  the  lower  federal 
courts  in  this  case  are  reported  in  106 
Fed.  ;iS  (,1900);    115  Fed.  27  (1902). 

An   association   of    manufacturers 
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and  dealers  formed  for  the  purpose 
of  controlling  the  production  of 
articles  made  only  in  a  particular 
State,  but  principally  used  in  other 
States,  and  which  has  reduced  pro- 
duction and  arbitrarily  raised  prices, 
directly  affects  interstate  commerce 
and  violates  the  federal  statute. 

Gibbs  V.  McXeeley,  118  Fed.  120 
(1902),  reversing  107  Fed.  210  (1901). 

A  contract  or  combination  between 
a  fuel  company  and  an  association 
composed  of  fourteen  producers  of 
coal  and  coke  in  a  certain  territory, 
by  which  the  fuel  company  was  to  take 
the  entire  output  of  such  producers 
intended  for  the  \A''estern  market  and- 
to  sell  the  same  at  not  less  than 
minimum  prices  fixed  by  the  execu- 
tive committee  of  the  association 
and  account  for  the  proceeds  —  the 
executi^-e  committee  also  fixing  the 
amount  of  coal  to  be  furnished  by 
each  member  —  and  under  which 
shipments  were  made  into  different 
States,  directly  affects  interstate  com- 
merce and  is  in  conflict  with  the  fed- 
eral statute. 

Chesapeake,  etc.  Fuel  Co.  v.  United 
States,  115  Fed.  610  (1902),  affirming 
105  Fed.  93  (1900). 

See  also  \\'heeler-Stenzel  Co.  v. 
National  Glass  Jobbers'  Ass'n,  152 
Fed.  864  (1907) ;  Ellis  v.  Inman,  131 
Fed.  182  (1904)  ;  Continental  Wall 
Paper  Co.  v.  Voight,  148  Fed.  939 
(1906).  Compare  PhilUps  v.  lola 
Portland  Cement  Co.,  125  Fed.  593 
(1903). 

2  In  Swift  V.  United  States,  196 
U.  S.  375,  396  (1905),  Mr,  Justice 
Holmes  said:  "Although  the  com- 
bination alleged  embraces  restraint 
and  monopoly  of  trade  within  a  single 
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The  distinction  is  between  a  combination  which  relates  to 
manufacture,  and  the  direct  object  of  which  is  to  monopolize 


State,  its  effect  upon  commerce 
among  the  States  is  not  accidental, 
secondary,  remote  or  merely  prob- 
able. On  the  allegations  of  the  bill 
the  latter  commerce  no  less,  perhaps 
even  more,  than  commerce  within  a 
single  State  is  an  object  of  attack. 
Moreover,  it  is  a  direct  object, 
it  is  that  for  the  sake  of  which  the 
several  specific  acts  and  courses  of 
conduct  are  done  and  adopted. 
Therefore  the  case  is  not  like  United 
States  V.  E.  C.  Knight  Co.,  156  U.  S.  1 
(1895),  (15  Sup.  Ct.  Rep.  249),  where 
the  subject-matter  of  the  combina- 
tion was  manufacture  and  the  direct 
object  monopoly  of  manufacture 
within  a  State.  However  likely 
monopoly  of  commerce  anaong  the 
States  in  the  article  manufactured 
was  to  follow  from  the  agreement 
it  was  not  a  necessary  consequence 
nor  a  primary  end.  Here  the  subject- 
matter  is  sales  and  the  very  point  of 
the  combination  is  to  restrain  and 
monopoli  ze  conrimerce  among  the 
States  in  respect  of  such  sales.  The 
two  cases  are  near  to  each  other,  as 
sooner  or  later  always  must  happen 
where  lines  are  to  be  drawn,  but  the 
line  betw^een  them  is  distinct. " 

In  this  case  (Swift  v.  United  States) 
it  was  held  that  "a  combination  of  a 
dominant  proportion  of  the  dealers 
in  fresh  meat  throughout  the  United 
States  not  to  bid  against  each  other 
in  the  live  stock  markets  of  the 
different  States,  to  bid  up  prices  for 
a  few  days  in  order  to  induce  the 
cattlemen  to  send  their  stock  to  the 
stockyards,  to  fix  prices  at  which 
they  will  sell,  and  to  that  end  to 
restrain  shipments  of  meat  when 
necessary,  to  establish  a  uniform 
rule  of  conduct  to  dealers  and  to 
keep  a  black  list,  to  make  uniform 
and  improper  charges  for  cartage  and, 
finally,  to  get  less  than  lawful  rates 


from  the  railroads  to  the  exclusion 
of  competitors"  was  an  illegal  com- 
bination in  restraint  of  interstate 
commerce  in  violation  of  the  federal 
anti- trust  statute. 

The  very  recent  decision  of  the 
Supreme  Court  in  Loewe  v.  Lawlor, 
208  U.  S.  274  (1908),  (28  Sup.  Ct. 
Rep.  301),  also  distinctly  supports 
the  view  that  while  fhe  business  of 
manufacturing  in  one  State  does  not 
in  itself  directly  affect  interstate 
commerce,  yet  that  a  combination 
whose  object  is  to  prevent  the  manu- 
facturer from  shipping  his  products 
into  other  States  does  directly  affect 
interstate  commerce  and  violate  the 
act.  In  this  case  the  Court  by  Mr. 
Chief  Justice  FuUer  said  (p.  300)  : 
"  The  averments  here  are  that  there 
was  an  existing  interstate  traffic  be- 
tween plaintiffs  and  citizens  of  other 
States,  and  that  for  the  direct  purpose 
of  destroying  such  interstate  traffic 
defendants  combined  not  merely  to 
prevent  plaintiffs  from  manufacturing 
articles  then  and  there  intended  for 
transportation  beyond  the  State,  but 
also  to  prevent  the  vendees  from 
reselling  the  hats  which  they  had 
imported  from  Connecticut  or  from 
further  negotiating  with  plaintiffs 
for  the  purchase  and  intertranspor- 
tation  of  such  hats  from  Connecticut 
to  the  various  places  of  destination. 
So  that,  although  some  of  the  means 
whereby  the  interstate  traffic  was 
to  be  destroyed  were  acts  within  a 
State,  and  some  of  them  w^ere  in  them- 
selves as  a  part  of  their  obvious  pur- 
pose and  effect  beyond  the  scope  of 
federal  authority,  still,  as  we  have 
seen,  the  acts  must  be  considered  as 
a  whole,  and  the  plan  is  open  to  con- 
demnation, notwithstanding  a  negli- 
gible amount  of  intrastate  business 
might  be  affected  in  carrjang  it  out. 
If  the   piu*poses   of  the   combination 
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and  affect  manufacture  within  a  State  —  to  which  the  Knight 
decision  applies  —  and  a  combination  whose  direct  object  is 
to  restrain  and  monopohze  interstate  commerce  in  respect  of 
the  sale  of  the  manufactured  product.^ 

A  combination  of  manufacturers  or  producers  which  directly 
restrains  commerce  among  the  States  is  not  relieved  from  the 
operation  of  the  federal  statute  by  the  fact  that  it  may  also, 
in  some  degree,  affect  intrastate  commerce.^ 

§  394.  Restraint  upon  Interstate  Commerce  must  be  Direct 
—  (C)  Restraints  upon  Facilities  for  Commerce.  —  As  already 
shown,  the  combination  condemned  by  the  anti-trust  act  is 
one  whose  direct  and  immediate  effect  is  a  restraint  upon  inter- 
state commerce.  In  thus  applying  the  statute,  a  distinction 
is  drawn  between  a  combination  or  contract  which  directly 
affects  and  interferes  with  interstate  commerce,  and  one  which 
relates  to  a  local  facility  provided  in  furtherance  and  aid  of  such 
commerce.  These  facilities  may  consist  of  privileges  and  con- 
^■eniences  provided  and  made  use  of,  and  sen-ices  rendered,  in 
aid  of  commerce,  as  well  as  in  the  use  of  tangible  property. 
Such  facilities  are  not,  in  themselves,  a  part  of  interstate  com- 
merce, and  touch  it  only  in  an  indirect  way.  Charges  for  such 
facilities  are  not  a  restraint  upon  interstate  commerce,  although 
the  cost  of  conducting  an  interstate  business  may  be  thereby 
increased;  and  agreements  or  combinations  relating  to  the 
amount  of  such  charges  or  the  furnishing  of  such  facilities  are 

were,  as  alleged,  to  prevent  any  inter-  extent    a   combination    must    control 

state  transportation  at  all,   the  fart  disposition  —  ^lat  must  be  done  in 

that  the  means  operated  at  one  end  addition    to    manufacturing    articles 

beyond  physical  transportation  com-  designed  to  be  shipped  to  other  States 

menced   and  at  the  other   end  after  — in   order   to   directly   affect   inter- 

the     physical     transportation     ended  state  commerce  cannot  well  be  deter- 

was  immaterial."  mined  in  advance  of  a  decision  of  the 

^  But  while  the  distinction  stated  Supreme  Court, 
in     the     text    is     undoubtedly    well  ^  g^j^jft  „   United  States,  196  XJ.  S. 

founded,  its   practical    appUcation  in  375  (1905),   (25  Sup.  Ct.  Rep.  276)  ; 

particular  cases,  c.q.  the  case  of  a  cor-  Loewe  v.  Lawlor,  208  U.  S.  274  (1908), 

porate  combination  engaged  in  manu-  (28  Sup.  Ct.  Rep.  301)  ;   Montague  v, 

facturing,     is     most     difficult.     The  Lowry,  193  U.  S.  38  (1904),  (24  Sup. 

later  decisions  of  the   Supreme  Court  Ct.  Rep.  307). 

of  the  XTnited  States  to  which  refer-  See  extracts  from  the  opinions  in 

ence    has    been   made,    indicate   that  these  cases  in  preceding  notes  to  this 

the  decision  in  the  Knight  case  is  of  section, 
limited    application.     But    to    what 
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not  in  contravention  of  the  federal  statute,  however  much  they 
may  offend  against  pubHc  poUcy  or  local  law.* 

In  Hopkins  v.  United  States,^  — •  a  case  which  related  to  an 
association  of  commission  men  for  the  purpose,  primarily,  of 
regulating  the  sale  of  live  stock  upon  its  arrival  at  stockyards  — 
the  Supreme  Court  of  the  United  States  said:  ''  The  selling  of 
an  article  at  its  destinatipn,  which  has  been  sent  from  another 
State,  while  it  may  be  regarded  as  an  interstate  sale  and  one 
which  the  importer  was  entitled  to  make,  yet  the  services  of  the 
individual  employed  at  the  place  where  the  article  is  sold  are 
not  so  connected  with  the  subject  sold  as  to  make  them  a  por- 
tion of  interstate  commerce,  and  a  combination  in  regard  to 
the  amount  to  be  charged  for  such  service  is  not,  therefore,  a 
combination  in  restraint  of  that  trade  or  commerce."  ^ 


^  Hopkins  v.  United  States,  171 
U.  S.  578  (1898),  (19  Sup.  Ct.  Rep. 
40) ;  Anderson  v.  United  States,  171 
U.  S.  604  (1898),  (19  Sup.  Ct.  Rep. 
50). 

2  Hopkins  v.  United  States,  171 
U.  S.  590  (1898),  (19  Sup.  Ct.  Rep. 
40).  The  following  is  a  summary 
of  the  facts  in  this  case  :  The  Kansas 
City  Live  Stock  Exchange  was  a  vol- 
untary association  doing  business  at 
the  stockyards  in  Kansas  City.  The 
business  of  its  m.em,bers  was  to  receive, 
individually,  consignments  of  live 
stock  from  owners  living  in-  different 
States,  to  feed  the  stock  and  prepare 
it  for  the  market ;  to  sell  it,  receive 
the  price  and  remit  the  proceeds, 
after  deducting  commissions,  ad- 
vances and  expenses,  to  the  owners. 
The  members  solicited  consignments 
and  made  advances  thereon.  The 
rules  of  the  association  forbade  mem- 
bers from  bujdng  stock  of  merchants 
in  Kansas  City,  not  members  of  the 
exchange,  fixed  commissions,  and 
provided  that  no  member  should  do 
business  with  any  person  violating  the 
rules.  The  stockyards  were  situated 
partly  in  Missouri  and  partly  in  Kan- 
sas, but  this  fact  was  deemed  unim- 
portant by  all  the  courts. 


A  bill  by  the  United  States  against 
Hopkins,  and  other  members  of  the 
association,  was  filed,  charging  that 
the  association  was  in  violation  of 
the  Act  of  July  2,  1890,  and  praying 
for  an  injunction.  The  trial  court 
granted  the  injunction  (82  Fed.  529 
(1897)),  and  the  case  came  by  cer- 
tiorari from  the  Circuit  Court  of  Ap- 
peals to  the  Supreme  Court,  which 
reversed  the  decree.  See  also  Green 
V.  Stoller,  77  Fed.  1  (1896),  which 
related  to  the  Kansas  City  Live  Stock 
Exchange. 

3  In  Swift  V.  United  States,  196 
U.  S.  375,  397  (1905),  (25  Sup.  Ct. 
Rep.  276)  (see  note  to  §  393,  ante), 
the  Supreme  Court  distinguished 
the  Hopkins  case,  saying:  '*A11  that 
was  decided  there  was  that  the  local 
business  of  commission  merchants  was 
not  commerce  among  the  States,  even 
if  what  the  brokers  were  employed 
to  sell  was  an  object  of  such  com- 
merce. The  brokers  were  not,  like 
the  defendants  before  us,  themselves 
the  buyers  and  sellers.  They  only 
furnished  certain  facilities  for  the 
sales.  Therefore,  there  again  the 
effect  of  the  combination  of  brokers 
upon  the  commerce  was  only  indirect 
and  not  within  the  act. " 
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§  395.  Restraint  upon  Interstate  Commerce  must  be  Direct 
—  (D)  Exchanges  and  Similar  Associations. — Upon  the  prin- 
ciple stated  in  the  preceding  sections  that,  in  order  to  come 
within  the  provisions  of  the  federal  statute,  the  direct  effect 
of  a  combination  must  be  in  restraint  of  interstate  commerce, 
it  follows  that  a  voluntary  association  or  "  exchange  "  formed 
by  dealers  in  articles  of  a  similar  nature  in  a  particular  locality 
for  the  purpose  of  fairly  regulating  the  methods  of  conducting 
business  and  establishing  a  general  headquarters,  and  the  by- 
laws of  which  provide  rules  for  fair  dealing  among  the  members, 
but  which  exercises  no  control  over  prices  or  production,  is 
not  in  contravention  of  the  statute.^     Neither  the  object  nor 


*  Anderson  v.  United  States,  171 
U.  S.  604  (1898),  (19  Sup.  Ct.  Rep.  50) ; 
Hopkins  v.  United  States,  171  U.  S. 
578  (1898),  (19  Sup.  Ct.  Rep.  40). 

In  the  Anderson  case,  the  Traders' 
Live  Stock  Exchange  was  a  voluntary- 
association  in  Kansas  City,  whose 
members  carried  on  m^uch  the  sam.e 
business,  and  in  the  same  manner,  as 
that  carried  on  by  members  of  the 
Kansas  City  Live  Stock  Exchange 
passed  upon  in  the  Hopkins  case  (ante, 
§  394,  note).  The  principal  difference 
was  that  the  members  of  the  Traders' 
Exchange  were  themselves  purchasers 
of  cattle  in  the  market,  while  the 
members  of  the  other  association  sold 
cattle  upon  commission.  In  holding 
that  the  association  did  not  ^^olate 
the  anti-trust  act,  the  Supreme  Court 
of  the  United  States  (per  Peckham, 
J.)  said  (p.  616)  :  "From  very  early 
times  it  has  been  the  custom  for  men 
engaged  in  the  business  of  buying 
and  selling  articles  of  a  similar  nature, 
at  any  particular  place,  to  associate 
themselves  together.  The  object  of 
the  association  has,  in  many  cases, 
been  to  provide  for  the  ready  trans- 
action of  the  business  of  the  associates 
by  obtaining  a  general  headquarters 
for  its  conduct,  and  thus  to  insure 
a  quick  and  certain  market  for  the 
sale  or  purchase  of  the  article  dealt  in. 
Another  purpose  has  been  to  provide  a 
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standard  of  business  integrity  among 
the  members  by  adopting  rules  for 
just  and  fair  dealing  among  them, 
and  enforcing  the  same  by  penalties 
for  their  violation.  The  agreements 
have  been  voluntary,  and  the  penalties 
ha.ve  been  enforced  under  the  super- 
visions and  by  the  members  of  the 
association.  The  preamble  adopted 
by  the  association  in  this  case  shows 
the  ostensible  purpose  of  its  formation. 
It  was  not  formed  for  pecuniary 
profits,  and  a  careful  perusal  of  the 
whole  agreement  fails,  as  we  think, 
to  show  that  its  purpose  was  other 
than  as  stated  in  the  preamble,  and 
that  the  result  naturally  to  be  ex- 
pected from  an  enforcement  of  the 
rules  would  not  directly,  if  at  all, 
affect  interstate  trade  or  commerce." 
The  Court  then  distinguished  the 
agreement  in  question  from  those  in 
United  States  v.  Jellico  Mountain 
Coal,  etc.  Co.,  46  Fed.  4.32  (1S91)  ; 
L^nited  States  v.  Coal  Dealers  Ass'n, 
85  Fed.  252  (1898) ;  and  United  States 
V.  Acldyston  Pipe,  etc.  Co.,  85  Fed. 
271  (1898),  {affirmed  175  U.  S.  211) 
(1899),  (20  Sup.  Ct.  Rep.  96\  upon 
the  ground  that  the  agreements  in 
all  those  cases  provided  for  fixing 
the  prices  of  the  articles  dealt  in. 
In  comparing  these  cases,  also  note 
United  States  v.  Chesapeake,  etc. 
Fuel  Coo  105  Fed.  93  (1900),  affirmed 
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consequence  of  such  an  association  is  to  suppress  competition 
and  its  effect  upon  interstate  commerce,  if  any,  is  remote. 

§  396.    Restraint    may    be    imposed    upon    those    engaged    in 
Interstate    Commerce    by    those    not    engaged    therein.  —  The 

federal  statute  makes  unlawful  "every"  contract,  combination 
or  conspiracy  in  restraint  of  interstate  commerce.  It  makes 
no  distinction  of  persons  or  classes.  Persons  not  themselves 
engaged  in  interstate  commerce  who  enter  into  a  combination 
to  compel  third  persons  to  refrain  from  engaging  in  such  com- 
merce, except  upon  conditions  imposed  by  them,  violate  its  pro- 
visions.^ Thus,  a  combination  in  the  form  of  a  labor  organiza- 
tion which,  for  the  purpose  of  enforcing  compliance  with  its 
requirements,  attempts  to  prevent  a  manufacturer  from  making 
articles  for  interstate  shipment,  and  purchasers  of  such  articles 
in  other  States  from  reselling  them  and  making  further  pur- 
chases, is  in  contravention  of  the  act.^ 


115  Fed.  610  (1902);  Gibbs  v.  Mc- 
Neeley,  118  Fed.  120  (1902) ;  Lowry 
V.  Tile,  etc.  Assoc,  106  Fed.  38  (1900), 
affirmed  sub  nom.  Montague  v.  Lowry, 
115  Fed.  27  (1902)  ;  193  U.  S.  38 
(1904),  (24  Sup.  Ct.  Rep.  307). 

In  the  last  case  the  Supreme  Court 
distinguished  the  association  in  ques- 
tion from  those  in  the  Hopkins  and 
Anderson  cases,  supra,  saying:  *'In 
the  first  case  it  was  held  that  the 
occupation  of  the  members  of  the 
association  was  not  interstate  com- 
merce and  in  the  other  that  the  sub- 
ject of  the  agreement  did  not  directly 
relate  to,  embrace  or  act  upon,  inter- 
state commerce." 

And  in  Swift  v.  United  States,  196 
IT.  S.  375,  397  (1905),  (25  Sup.  Ct. 
Rep.  276)  (see  note  to  §  393,  ante), 
the  Supreme  Court  again  said  of  the 
Anderson  case:  "In  [it]  the  defend- 
ants were  buyers  and  sellers  at  the 
stockyards,  but  their  agreement 
was  merely  not  to  employ  brokers,  or 
to  recognize  yard  traders,  who  were 
not  members  of  their  association. 
Any  yard  trader  could  become  a 
member  of  the  association  on  comply- 
ing   with   the    conditions,    and    there 


was  said  to  be  no  feature  of  monopoly 
in  the  case.  It  was  held  that  the 
combination  did  not  directly  regulate 
commerce  between  the  States,  and, 
being  formed  with  a.  different  intent, 
was  not  within  the  act." 

^  In  Loewe  v.  Lawlor,  208  U.  S.  274 
(1908),  (28  Sup.  Ct.  Rep.  301),  the 
Supreme  Court  said:  "Nor  can  the 
act  be  held  inapplicable  because  de- 
fendants were  not  themselves  en- 
gaged in  interstate  commerce.  The 
act  made  no  distinction  between 
classes.  It  provided  that  'every' 
contract,  combination  or  conspiracy 
in  restraint  of  trade  was  illegal.  The 
records  of  Congress  show  that  several 
effects  were  made  to  exempt,  by 
legislation,  organizations  of  farmers 
and  laborers  from  the  operation  of  the 
act,  and  that  all  these  efforts  failed, 
so  that  the  act  remained  as  we  have 
it  before  us."  See  also  United  States 
V.  Workingmen's  Amalgamated  Coun- 
cil, 54  Fed.  994  (1893),  affirmed  57  Fed. 
85  (1893). 

2  Loewe  v.  Lawlor,  208  U.  S.  274 
(1908),  (28  Sup.  Ct.  Rep.  301).  In 
this  case  the  Supreme  Court  held  that 
a  complaint  stated  an  unlawful  com- 
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§  397.  Form  of  Combination  Immaterial.  Illegality  of  Cor- 
porate Device.  —  In  the  Trans-Missouri  Freight  Association 
Case  it  was  urged  that  the  federal  statute  was  inapplicable 
to  an  association  of  railroad  companies  for  the  purpose  of 
regulating  traffic  rates,  because  the  language,  "  every  con- 
tract, combination  in  the  form  of  trust  or  otherwise,''  covers 
only  contracts  or  combinations  in  the  trust  form  or  those 
which,  while  not  exactly  trusts,  are  of  a  similar  form  or  nature. 
But  the  Supreme  Court  of  the  United  States  said:'  "  This  is 
clearly  not  so.  While  the  statute  prohibits  all  combinations 
in  the  form  of  trust  or  otherwise,  the  limitation  is  not  confined 
to  that  form  alone.  All  combinations  which  are  in  restraint  of 
trade  or  commerce  are  prohibited,  whether  in  the  form  of  trusts 
or  in  any  other  form  whatever.'' 

Every  contract,  combination  or  conspiracy  in  restraint  of 
interstate  or  foreign  commerce  is  illegal.  The  method  adopted 
in  bringing  about  the  combination  is  immaterial;  and  the 
device  of  a  holding  corporation  for  the  purpose  of  circumvent- 
ing the  law  can  be  no  more  effectual  than  any  other  means. 
While  a  corporation,  in  the  legitimate  exercise  of  power  con- 
ferred, may  purchase  and  hold  the  shares  of  other  corporations, 
the  formulation  of  a  holding  corporation,  as  a  part  of  a  scheme 

bination    ^dthin    the    statute    which  (1894):   *' It  is,  therefore,  the  pri"\'ilege 

averred    in    substance     "that    there  and  duty  of  the  court,  uncontrolled 

was     an     existing    interstate     traffic  by  considerations  drawn  from  other 

between    plaintiffs    and    citizens    of  sources,   to  find  the  meaning  of  the 

other  States,  and  that  for  the  direct  statute  in  the  terms  of  its  provisions, 

purpose  of  destroying  such  interstate  interpreted    by   the    settled    rules    of 

traffic  defendants  combined  not  only  construction.     That  the  original  de- 

to     prevent     plaii^tiffs    from     manu-  sign  to  suppress  trusts  and  monopo- 

facturing  articles  then   and  there  in-  lies  created  by  contract  or  combina- 

tended  for  transportation  beyond  the  tion  in  the   form  of  trust,   which  of 

vState,  but  also  to  prevent  the  vendees  course    would    be    of    a    *  contractual 

from  reselling  the  hats  which  they  had  character,'  was  adhered  to,  is  clear; 

imported  from  Connecticut,  or  from  but  it  is  equally  clear  that  a  further 

further     negotiating     with     plaintiffs  and     more     comprehensive     purpose 

for  the  purchase  and  intcrtransporta-  came    to    be    entertained,    and    was 

fion   of  such  hats   from  Connecticut  embodied   in    the    final    form    of   the 

to    the    various    places     of     destina-  enactment.     Combinations    are    con- 

tion."  demned,  not  only  when  they  take  the 

'  United    States   v.   Trans-Missouri  form  of  trusts,  but  in  whatever  form 

Freight  Ass'n,  166  U.  S.  326  (1897),  found,  if  they  be  in  restraint  of  trade. 

(17  Sup.  Ct.  Rep.  540).  That  is  the  effect  of  the  words   'or 

United  States  v.  Debs,  64  Fed.  747  otherwise.'  " 
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to  bring  about  a  combination  of  competing  railroad  companies 
—  a  practical  consolidation  through  the  pooHng  of  earnings 
and  virtual  pooHng  of  stocks  —  in  restraint  of  interstate  or 
foreign  commerce,  seems  clearly  in  violation  of  the  provisions 
of  the  statute.' 

§  397a.  The  Northern  Securities  Case.  —  The  opinion  ex- 
pressed in  the  preceding  section  that  a  combination  of  com- 
peting railroads  by  means  of  a  holding  corporation  contravenes 
the  federal  statute  has,  since  the  first  edition  of  this  treatise, 
been  fully  sustained  by  the  Supreme  Court  of  the  United  States 
in  one  of  the  most  important  cases  ever  brought  before  that 
tribunal. 

The  Great  Northern  and  Northern  Pacific  railroad  com- 
panies own  competing  and  practically  parallel  roads  engaged 
in  interstate  commerce  and  extending  from  the  Great  Lakes 
and  Mississippi  River  to  the  Pacific  coast.  Stockholders  of 
these  corporations  combined,  and  conceived  the  scheme  of 
organizing  a  New  Jersey  corporation  which  should  acquire  the 
shares  of  the  two  corporations  —  issuing  its  own  shares  to  their 
stockholders  in  exchange  therefor  upon  an  agreed  basis  —  and 
thus  obtain  control  of  both  corporations.  To  carry  out  this 
plan,  the  Northern  Securities  Company  was  organized,  with 
the  necessary  powers,  as  the  holding  corporation.  The  stock- 
holders of  the  two  constituent  corporations  then  exchanged 

'A     corporate     combination     by  "  Analysis  of  Rules  governing  Private 

means    of   a    purchasing   corporation  Corporations.     Form   of  Combination 

(see  ante,  §§  310,  318),  wlien  producing  Immaterial." 

similar   results,    is    as   much  subject  The     provisions     of     the     federal 

to  the  provisions  of  the  federal  anti-  statute   against   the    monopolizing   of 

trust  statute  as  a  corporate  combina-  interstate  trade  or  commerce  neces- 

tion  by  means  of  a  holding  corpora-  sarily  relate  to  different  acts  than  the 

tion  (see  ante,  §§  310,  323).     There  is  pro\'isions   against   combinations.     A 

no   merit   in   the    corporate   form   of  single  corporation  actually  purchasing 

combination    in    imposing    restraints  all   the    plants   engaged   in   the    pro- 

upon     interstate     commerce.      That  duction    of    an    article    of    commerce 

which  contravenes  the  statute  when  undoubtedly  might  monopohze  trade 

done  by  individuals  collectively  vio-  and  commerce  in  such  article  in  con- 

lates  it  when  effected  by  them  through  travention    of    the    statute    without 

the  instrumentality  of  a  corporation.  there    being    any    element    whatever 

For  distinction  between  actual  of  combination  present.  But  this 
purchases  and  sales  and  combinations  phase  of  the  subject  has  as  yet  re- 
in the  form  of  sales,  see  ante,  §  354  :  ceived  slight  judicial  consideration. 
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their  shares  upon  the  agreed  basis  for  those  of  the  holding  cor- 
poration, which  thus  obtained  controlling  interests  in  both  cor- 
porations. The  result  was  a  corporate  combination  by  means  of 
a  holding  corporation  which  we  have  already  considered.'  A 
suit  was  brought  by  the  United  States  under  the  federalanti- 
trust  statute  to  have  the  combination  declared  illegal.  The 
case  came  to  the  Supreme  Court,  which  held  that  the  arrange- 
ment was  a  combination  in  restraint  of  interstate  commerce 
in  violation  of  the  federal  statute  and,  in  effect,  enjoined  its 
continuance.^ 

Mr.  Justice  Harlan,^  in  his  opinion,  stated  these  proposi- 
tions as  deducible  from  former  decisions  upon  the  statute 
and,  consequently,  as  controlling  the  disposition  of  the 
case : 

' '  That  although  the  act  of  Congress  known  as  the  Anti-trust 
Act  has  no  reference  to  the  mere  manufacture  or  production  of 
articles  or  commodities  within  the  limits  of  the  several  States, 
it  does  embrace  and  declare  to  be  illegal  every  contract,  com- 
bination or  conspiracy,  in  whatever  form,  of  whatever  nature, 
and  whoever  may  be  parties  to  it,  which  directly  or  necessarily 
operates  in  restraint  of  trade  or  commerce  among  the  several 
States  or  with  foreign  nations  ; 

^  See  aTiie,  §  310:  "Formation  of  Cor-  the  Supreme  Court,  however,  it  held 
porate  Combinations."  that  the  Securities  Company  was  the 
2  Northern  Securities  Co.  v.  United  owner  of  the  shares  in  question  free 
States,  19.3  U.  S.  197  (1904),  (24  Sup.  from  any  trust  and  might  properly 
Ct.  Rep.  436).  distribute  them  among  its  stock- 
After  the  decree  of  the  Supreme  holders  as  proposed. 
Court  declaring  the  Northern  Socuri-  Harriman  v.  Northern  Securities 
tics  Company  a  combination  in  vio-  Co.,  197  U.  S.  244  (1905),  (25  Sup.  Ct. 
lation  of  the  federal  anti-trust  statute  Rep.  493). 

it  adopted  a  resohition  reducing  its  For  other  phases  of  the  litigation 

corporate    stock    and    providing    for  regarding     the     Northern     Securities 

the     distribution     of     its     assets —  Company  see  ante,  §  36:    '^Construe- 

shares    in    the    Great    Northern    and  tiini   of  Prohibitions — (D)    Control  of 

Northern   Pacific   railroad  companies  Cnniprting  Railroads  by  Holding  Cor- 

—  pro  rata  among  its  stockholders.  poration.^' 

A  suit  was  brouglit  to  restrain  sucli  ^  Tlie  opinion  of  Mr.  Justice  Harlan 

distribution  upon  the  ground  that  the  was  concurred  in  by  Brown,  McKenna 

complainants     had     delivered     their  and    Day,    J.J.      Mr.    Justice   Brewer 

Northern  Pacific  stock  to  the  Securi-  concurred  in  the  result  but  wrole  a 

ties  Company  in  trust  and  were  en-  separate  opinion.     The  other  justices 

titled   to   have   sucli    stock    returned  dissented, 
to  them.     When  the  case  came  before 
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*■ 

That  the  act  is  not  hmited  to  restraints  of  interstate  and  inter- 
national trade  or  commerce  that  are  unreasonable  in  their 
nature,  but  embraces  all  direct  restraints  imposed  by  any  com- 
bination, conspiracy  or  monopoly  upon  such  trade  or  com- 
merce; 

That  railroad  carriers  engaged  in  interstate  or  international 
trade  or  commerce  are  embraced  by  the  act; 

That  combinations  even  among  private  manufacturers  or 
dealers  whereby  interstate  or  international  commerce  is  restrained 
are  equally  embraced  by  the  act; 

That  Congress  has  the  power  to  establish  rules  by  which  inter- 
state and  international  commerce  shall  be  governed,  and,  by  the 
Anti-trust  Act,  has  prescribed  the  rule  of  free  competition 
among  those  engaged  in  such  commerce; 

That  every  combination  or  conspiracy  which  would  extinguish 
competition  between  otherwise  competing  railroads  engaged  in 
interstate  trade  or  commerce,  and  which  would  in  that  way  restrain 
such  trade  or  commerce,  is  made  illegal  by  the  act; 

That  the  natural  effect  of  competition  is  to  increase  com- 
merce, and  an  agreement  whose  direct  effect  is  to  prevent  this 
play  of  competition  restrains  instead  of  promotes  trade  and 
commerce; 

That  to  vitiate  a  combination,  such  as  the  act  of  Congress 
condemned,  it  need  not  be  shown  that  the  combination  in  fact 
results  or  will  result  in  a  total  suppression  of  trade  or  in  a  com- 
plete monopoly,  but  it  is  only  essential  to  show  that  by  its 
necessary  operation  it  tends  to  restrain  interstate  or  interna- 
tional trade  or  commerce  or  to  deprive  the  public  of  the  ad- 
vantages that  flow  from  free  competition; 

That  the  constitutional  guaranty  of  liberty  or  contract  does 
not  prevent  Congress  from  prescribing  the  rule  of  free  competi- 
tion for  those  engaged  in  interstate  and  international  commerce; 
and, 

That  under  its  power  to  regulate  commerce  among  the  several 
States  and  with  foreign  nations.  Congress  had  authority  to  enact 
the  statute  in  question.'' 

Mr.  Justice  Harlan  further  said  in  declaring  the  particular 
combination  in  conflict  with  the  federal  statute: 

"  Such  holding  corporation  has  become  the  holder  —  more 
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properly  speaking,  the  custodian  —  of  more  than  nine-tenths 
of  the  stock  of  the  Northern  Pacific,  and  more  than  three- 
fourths  of  the  stock  of  the  Great  Northern,  the  stockholders 
of  the  companies  who  delivered  their  stock  receiving  upon  the 
agreed  basis  shares  of  stock  in  the  holding  corporation.  The 
stockholders  of  these  two  competing  companies  disappeared, 
as  such,  for  the  moment,  but  immediately  reappeared  as  stock- 
holders of  the  holding  company  which  was  thereafter  to  guard 
the  interests  of  both  sets  of  stockholders  as  a  unit,  and  to 
manage,  or  cause  to  be  managed,  both  lines  of  railroad  as  if 
held  in  one  ownership.  Necessarily  by  this  combination  or 
arrangement  the  holding  company  in  the  fullest  sense  dominates 
the  situation  in  the  interest  of  those  who  were  stockholders  of 
the  constituent  companies;  as  much  so,  for  every  practical 
purpose,  as  if  it  had  been  itself  a  railroad  corporation  which 
had  built,  owned,  and  operated  both  lines  for  the  exclusive 
benefit  of  its  stockholders.  Necessarily,  also,  the  constituent 
companies  ceased,  under  such  a  combination,  to  be  in  active 
competition  for  trade  and  commerce  along  their  respective 
lines,  and  have  become,  practically,  one  powerful  consolidated 
corporation,  by  the  name  of  a  holding  corporation  the  principal, 
if  not  the  sole,  object  for  the  formation  of  which  was  to  carry 
out  the  purpose  of  the  original  combination  under  which  com- 
petition between  the  constituent  companies  would  cease.  .  .  . 
No  scheme  or  device  could  more  certainly  come  within  the 
words  of  the  act  — '  combination  in  the  form  of  a  trust  or  other- 
wise ...  in  restraint  of  commerce,  among  the  several  States 
or  with  foreign  nations,'  —  or  could  more  effectively  and  cer- 
tainly suppress  free  competition  between  the  constituent  com- 
panies. This  combination  is,  within  the  meaning  of  the  act, 
a  '  trust ' ;  but  if  not  it  is  a  combination  in  restraint  of  interstate 
and  international  commerce;  and  that  is  enough  to  bring  it 
under  the  condemnation  of  the  act." 

§  398.  Application  of  Statute  to  Combinations  of  Railroads 
and  Other  Carriers.  Combinations  of  Railroad  Employees.  — 
The  statute  declares  illegal  every  contract,  combination  or  con- 
spiracy in  restraint  of  commerce  among  the  several  States. 
Railroad  companies  and  other  carriers  engaged  in  transporting 
persons  and  property  between  different  States  are  engaged  in 
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interstate  commerce,*  and,  as  indicated  in  the  last  two  sections, 
any  contract  or  combination  between  competing  carriers  for 
the  purpose  of  maintaining  rates  or  preventing  competition, 
directly  restrains  interstate  commerce  and  contravenes  the 
federal  statute.^ 


^  United  States  v.  Joint  Traffic 
Ass'n,  171  U.  S.  570  (1898),  (20  Sup. 
Ct.  Rep.  96)  :  "The  business  of  a  rail- 
road carrier  is  of  a  public  nature,  and 
in  performing  it  the  carrier  is  also  per- 
forming, to  a  certain  extent,  a  fiuic- 
tion  of  government  which,  as  counsel 
observed,  requires  them  to  perform 
the  service  on  equal  terms  to  all. 
This  public  service,  that  of  transpor- 
tation of  passengers  and  freight,  is  a 
part  of  trade  and  commerce,  and 
when  transported  between  States, 
such  commerce  becomes  what  is 
described  as  interstate,  and  comes, 
to  a  certain  extent,  under  the  juris- 
diction of  Congress,  by  virtue  of  its 
power  to  regulate  commerce  among 
the  several  States." 

2  United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  290  (1897), 
(17  Sup.  Ct.  Rep.  540) ;  United  States 
V.  Joint  Traffic  Ass'n,  171  U.  S.  505 
(1898),  (19  Sup.  Ct.  Rep.  25).  The 
nature  of  an  agreement  between  car- 
riers which  falls  within  the  provisions 
of  the  federal  anti-trust  act,  cannot  be 
better  illustrated  than  by  outUning 
the  traffic  arrangements  involved  in 
these  two  leading  cases. 

In  the  Trans-Missouri  Case  it  ap- 
peared that  eighteen  competing  West- 
ern railroad  companies  formed,  in 
1889,  a  voluntary  association  called 
the  '*  Trans-Missouri  Freight  Associa- 
tion," for  the  purpose,  as  stated  in 
the  agreement,  "of  mutual  protection 
by  establishing  and  maintaining 
reasonable  rates,  rules  and  regula- 
tions, on  all  freight  traffic,  both 
through  and  local."  The  agreement 
provided  for  electing  a,  chairman  of 
the  association,  and  representatives 
of  each  company  to  vote  in  its  behalf 


at  the  monthly  meetings  of  the  asso- 
ciation ;  for  appointing  a  committee 
to  establish  traffic  rates  and  regula- 
tions, "  and  to  make  rules  for  meeting 
the  competition  of  outside  lines;'* 
for  changing  rates ;  for  arranging  with 
connecting  lines  when  authorized  by 
the  association,  and  for  imposing  and 
enforcing  the  penalties  prescribed  for 
infractions  of  the  agreement. 

Bill  by  the  United  States  for  dis- 
solution of  the  association,  and  for  an 
injunction,  on  the  ground  that  the 
agreement  violated  the  federal  anti- 
trust act  was  dismissed  by  the  Circuit 
Court  (53  Fed.  440  (1892)).  This  de- 
cree was  affirmed  by  the  Circuit  Court 
of  Appeals  (58  Fed.  58  (1893)),  but 
was  reversed  by  the  Supreme  Court. 

In  the  Joint  Traffic  Association 
Case  it  appeared  that  thirty-one  rail- 
road companies  engaged  in  transpor- 
tation between  Chicago  and  the  At- 
lantic Coast,  formed  a  voluntary 
association  called  the  Joint  Traffic 
Association,  by  which  they  agreed 
that  the  association  should  have 
jurisdiction  over  all  competitive 
traffic,  with  certain  exceptions,  pass- 
ing through  the  western  termini  of 
the  trunk  lines  and  certain  other 
points,  and  to  fix  the  rates,  fares  and 
charges  therefor,  and  to  change  the 
same,  and  no  party  to  the  agreement 
was  permitted  to  deviate  from  the 
rates  so  fixed.  The  agreement  also 
provided  for  the  appointment  of 
managers  of  the  association;  that  the 
powers  conferred  upon  the  managers 
should  be  exercised  in  conformity  to 
the  provisions  of  the  interstate  com- 
merce act,  and  that  the  managers 
should  have  power  to  deal  with  con- 
necting companies,  not  parties  to  the 
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In  United  States  v.  Trans-Missouri  Freight  Association,^ 
the  Supreme  Court  of  the  United  States  said:  "  Congress  has, 
so  far  as  its  jurisdiction  extends,  prohibited  all  contracts  or 
combinations  in  the  form  of  trust  or  otherwise  entered  into 
the  purpose  of  restraining  trade  and  commerce.  The  results 
naturally  flowing  from  a  contract  or  combination  in  restraint  of 
trade  or  commerce,  when  entered  into  by  a  manufacturing 
or  trading  company,  such  as  above  stated,  while  differing 
somewhat  from  those  which  may  follow  a  contract  to  keep 
up  transportation  rates  by  railroads,  are  nevertheless  of  the 
same  nature  and  kind,  and  the  contracts,  themselves,  do  not 
so  far  differ  in  their  nature  that  they  may  not  all  be  treated 
alike  and  be  condemned  in  common.  It  is  entirely  appro- 
priate, generally,  to  subject  corporations  or  persons  engaged 
in  trading  or  manufacturing  to  different  rules  from  those 
applicable  to  railroads  in  their  transportation  business;  but 
when  the  evil  to  be  remedied  is  similar  in  both  kinds  of  cor- 
porations, such  as  contracts  which  are  unquestionably  in 
restraint  of  trade,  we  see  no  reason  why  similar  rules  should 
not  be  promulgated  in  regard  to  both,  and  both  be  covered  in 
the  same  statute  by  general  language  sufficiently  broad  to  in- 
clude them  both.  We  see  nothing  either  in  contemporaneous 
history,  in  the  legal  situation  at  the  time  of  the  passage  of  the 
statute,  in  its  legislative  history,  or  in  any  general  difference  in 
the  nature  or  kind  of  these  trading  or  manufacturing  companies, 
which  would  lead  us  to  the  conclusion  that  it  cannot  be  supposed 
the  legislature,  in  prohibiting  the  making  of  contracts  in  re- 
straint of  trade,  intended  to  include  railroads  within  the  pur- 
view of  that  act.  ...  If  the  law  prohibits  any  contract  or 
combination  in  restraint  of  trade  or  commerce,  a  contract  or 
combination  made  in  violation  of   such  law  is  void,  whatever 

agreement,  which  decUned  to  observe  Securities  Case, "  in  which  case  Mr. 
the  estabUshed  rates.  Bill  by  the  Justice  Harlan  said  as  already  shown  : 
United  States  was  dismissed  by  the  "  Railroad  carriers  engaged  in  inter- 
Circuit  Court  (76  Fed.  895);  the  de-  state  or  international  trade  or  com- 
cree  was  affirmed  by  the  Circuit  Court  mercc  are  embraced  by  the  act." 
of  Appeals,  without  opinion  (89  Fed.  '  United  States  v.  Trans-Missouri 
1020),  but  was  reversed  by  the  Su-  Freight  Ass'n,  166  U.  S.  324  (1897), 
preme  Court.  (17  Sup.  Ct.  Rep.  540). 
See  also  ante,  §  397a :  "  The  Northern 
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may  have  been  theretofore  decided  by  the  courts  to  have  been 
the  pubhc  poHcy  of  the  country  on  that  subject.  The  conclu- 
sion which  we  have  drawn  from  the  examination  above  made 
into  the  question  before  us  is  that  the  anti-trust  act  apphes  to 
raih'oads,  and  that  it  renders  illegal  all  agreements  which  are 
in  restraint  of  trade  or  commerce  as  we  have  above  defined  that 
expression."  ' 

While  traffic  associations  and  other  combinations  between 
competing  carriers  for  the  purpose  of  maintaining  rates,  or 
otherwise  controlling  or  regulating  competition,  are  in  viola- 
tion of  the  federal  statute,^  it  has  been  held  that  an  agreement 
between  connecting  railroad  companies  for  the  reception  and 
forwarding  of  freight  beyond  their  own  hues,   does  not  fall 


^  The  conclusion  that  the  statute 
applies  to  combinations  of  railroads 
unavoidably  follows  from  the  premise 
that  all  combinations  in  restraint  of 
interstate  commerce  violate  its  pro- 
visions. In  reaching  this  conclusion, 
however,  the  Supreme  Court  in  the 
Trans-Missouri  Freight  Association 
Case,  supra,  was  met  by  two  con- 
tentions : 

First.  "That  the  debates  in  Con- 
gress show  beyond  a  doubt  that  the 
act  as  passed  does  not  include  rail- 
roads." But  after  reviewing  the 
debates  referred  to,  Mr.  Justice  Peck- 
hazn  said:  "All  that  can  be  deter- 
mined from  the  debates  and  reports 
is,  that  various  members  had  various 
views,  and  we  are  left  to  determine 
the  meaning  of  this  act,  as  we  deter- 
mine the  meaning  of  other  acts,  from 
the  language  used  therein." 

Second.  That  the  statute  did  not 
apply  to  traffic  contracts  between 
railroad  companies,  because  they  were 
authorized  by  the  interstate  com- 
merce act,  and  that  a  construction 
should  not  be  adopted  which  would 
repeal,  by  impUcation,  any  provision 
of  that  act.  Mr.  Justice  Peckham, 
however,  said:  "The  first  answer  to 
this  argument  is  that,  in  our  opinion, 
the  commerce  act  does  not  authorize 
an  agreement  of  this  nature.     It  may 


not  in  terms  prohibit,  but  it  is  far 
from  conferring,  either  directly  or 
by  implication,  any  authority  to 
make  it.  If  the  agreement  be  legal, 
it  does  not  owe  its  validity  to  any  pro- 
vision of  the  commerce  act,  and  if 
illegal,  it  is  not  made  so  by  that  act. 
The  fifth  section  prohibits  what  is 
termed  'pooling,'  but  there  is  no 
express  pro\dsion  in  the  act  proliibit- 
ing  the  maintenance  of  traffic  rates 
among  competing  roads  by  making 
such  an  agreement  as  tliis,  nor  is  there 
any  provision  which  permits  it.  . 
As  the  conunerce  act  does  not  author- 
ize this  agreement,  argument  against 
a  repeal  by  implication  of  the  pro- 
visions of  the  act  which,  it  is  alleged, 
grant  such  authority  becomes  inef- 
fective. There  is  no  repeal  in  the 
case  and  both  statutes  may  stand,  as 
neither  is  inconsistent  with  the 
other." 

2  A  pooling  contract  between  car- 
riers by  water  operating  between 
points  in  different  States  is  in  viola- 
tion of  the  federal  anti-trust  statute 
and  it  is  immaterial  that  it  might  be 
valid  with  respect  to  traffic  between 
points  in  one  of  the  States. 

White  Star  Line  v.  Star  Line,  141 
Mich.  604  (1905),  (105  N.  W.  Rep. 
135,  113  Am.  St.  Rep.  551). 
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within  the  provision  of  the  statute;  ^  nor  is  this  result  altered 
by  the  fact  that  special  facihties,  in  the  way  of  advancement 
of  freight  charges,  may  be  granted.-  Upon  similar  principles, 
it  was  held  that  a  custom  or  usage  existing  among  several 
express  companies  for  mutual  advantage,  for  a  receiving  com- 
pany to  pay  accrued  charges  on  goods,  or  transport  them  to 
their  destination  without  prepayment  of  charges,  was  not  pro- 
hibited by  the  statute.^ 

In  determining  whether  a  particular  combination  of  car- 
riers comes  within  the  provisions  of  the  statute,  the  intent  of 
the  parties  and  the  degree  of  the  restraint  are  unimportant/ 
The  essential  question  is  whether  the  contract  or  coinhination  in 
design  or  effect  restrains  trade  and  commerce  in  any  way  and 
to  any  extent,^ 


'  Prescott,  etc.  R.  Co.  v.  Atchison, 
etc.  R.  Co.,  73  Fed.  438  (1896).  The 
conclusion  of  the  Court  in  this  case, 
that  the  agreement  in  question  did 
not  contra\ene  the  provisions  of  the 
federal  anti-trust  act,  is  probably 
well  founded,  but  the  reasons  stated 
for  so  holding,  that  that  act  "is 
directed  solely  against  contracts 
which  would  have  been  unlawful 
before  the  x>assage  of  the  act,"  is 
directly  opposed  to  the  ruling  of  the 
Supreme  Court  in  the  Trans- M issouri 
case  (ante,  §  387),  which  was  an- 
nounced after  the  decision  in  this 
case.  The  true  reason  for  holding 
the  agreement  not  in  contra\'ention 
of  the  statute  would  seem  to  be  that 
it  was  not  in  restraint  of  trade  or  com- 
merce. 

^  Gulf,  etc.  R.  Co.  V.  Miami  Steam- 
ship Co.,  86  Fed.  407  (1898). 

A  contract  between  a  railroad  com- 
pany and  an  individual  for  the  pur- 
pose of  developing  the  business  of 
transporting  milk  upon  the  former's 
road  whereby  the  latter  was  granted 
full  charge  of  such  business  and  the 
cxflusive  pri  Allege  of  transporting 
milk  so  far  as  permitted  by  law, 
upon  a  commission  ba.sis,  provided 
that  he  should  not  charge  rates  above 
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those  charged  by  competitive  road^, 
was  held  not  to  violate  the  federal 
anti-trust  statute. 

Delaware,  etc'.  R.  Co.  v.  Kutter, 
147  Fed.  51  (1906). 

^  Southern  Indiana  Exp.  Co.  v. 
United  States  Exp.  Co.,  SS  Fed.  659 
(1898),  affirmed  92  Fed.  1022  (1S90). 

^  United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  341  (1897), 
(17  Sup.  Ct.  Rep.  540). 

^  Desirability  of  exempting  railroad 
traffic  CO  tit  ro  cts  fro  m  operation  of 
federal  anti-trust  statute. 

^Miate^-er  may  be  said  regarding 
the  desirabiUty  of  an  amendment  to 
the  federal  statute  making  it  appli- 
cable only  to  contracts  and  combina- 
tions in  unreasonable  restraint  of 
trade  (see  anle,  §  388)  the  propriety 
of  one  amendment  of  more  limited 
scope  seems  unquestionable. 

As  we  have  seen,  the  decisions  in 
the  Trans-Missouri  and  Joint  Traffic 
A.'^.^ociation  ca^ges,  although  necessarily 
following  from  the  broad  language 
of  the  statute,  confine  the  right  of 
railroad  companies  to  cooperate 
within  very  narrow  limits.  They 
have  no  right  to  enter  into  agree- 
ments in  any  form  to  maintain  rates. 
And  yet  some  measure  of  cooperation 
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The  federal  anti-trust  statute  applies  not  only  to  combina- 
tions of  railroad  companies  and  other  carrier  corporations 
engaged  in  interstate  commerce  but  to  the  agreements  and  com- 
binations of  the  employees  of  such  corporations  when  their 
object  or  effect  is  the  obstruction  of  such  commerce.^ 

§  399.  Application  of  Statute  to  Combinations  under  Patents. 
—  The  object  of  patent  laws  being  monopoly,  conditions 
imposed  by  a  patentee  in  licenses  granted  under  his  patent, 
with  respect  to  the  use  of  the  patented  article  when  manu- 
factured, the  price  to  be  charged  therefor  and  any  other  con- 
ditions not  in  themselves  unlawful,  are  not  in  contravention 
of  the  federal  anti-trust  statute.  The  Hcense  may  run  exclu- 
sively to  the  licensee,  who  may  in  turn  stipulate  to  manufacture 
only  under  the  patent,  and  other  provisions  may  be  inserted  for 
the  express  purpose  of   keeping  up   the  monopoly.     Still  the 


with  respect  to  rates  is  necessary. 
If  each  raihoad  company  should 
make  its  own  classification  and  fix 
its  rates  without  regard  to  the 
charges  of  its  competitors,  rebates 
and  other  discriminations  would 
become  the  rule.  The  railroad  which 
happened  to  make  the  lowest  rate 
would  get  all  the  traffic.  Business 
could  hardly  be  carried  on  under  such 
conditions.  The  result  is  that  wliile 
formal  traffic  contracts  have  been 
eUminated  since  these  decisions, 
informal  understandings  —  "gentle- 
men's agreements  "  —  have  taken 
their  place. 

But  this  is  not  a  proper  basis  for 
railroad  business  to  be  conducted 
upon.  Informal  understandings  are 
shifting  and  uncertain.  They  are 
lived  up  to  in  prosperous  times  when 
there  is  less  need  for  them.  But  in 
times  of  depression  when  they  are 
needed  and  when  there  is  not  enough 
business  to  go  around  they  can  be 
and  are  readily  evaded.  And,  more- 
over, railroad  companies  should  not 
be  driven  to  subterfuges. 

Whether,  therefore,  it  be  desirable 
to  legahze  pooHng  (see  ante,  §  364a, 
Associations  of  Railroads  —  (C)  Pools), 


it  is  believed  that  the  federal  anti- 
trust statute,  should  be  modified  in 
its  effect  upon  railroad  agreements. 
A  statute  providing  that  traffic 
agreements,  when  approved  by  the 
Interstate  Commerce  Commission, 
should  be  lawful  and  enforceable, 
would  be  both  conservative  and 
effective. 

^  A  combination  of  railroad  em- 
ployees to  prevent  railroad  companies 
engaged  in  interstate  commerce  from 
operating  their  roads  until  certain 
demands  upon  them  are  complied 
with  is  a  conspiracy  in  restraint  of 
trade  and  commerce  in  violation  of 
the  federal  statute.  United  States  v. 
Elliott,  64  Fed.  27  (1894),  s.  c.  62 
Fed.  801  (1894).  See  also  Thomas 
V.  Cincinnati,  etc.  R.  Co.,  62  Fed.  803 
(1894).  Compare  United  States  v. 
Patterson,  55  Fed.  605  (1893).  And 
see  also  United  States  v.  Working- 
men's  Amalg.  Council,  54  Fed.  994 
(1893);  In  re  Debs,  64  Fed.  724 
(1894) ;  158  U.  S.  564  (1895),  (15  Sup. 
Ct.  Rep.  900). 

For  consideration  of  application 
of  statute  to  rules  of  an  association  of 
railroad  employees,  see  Waterhouse 
V.  Comer,  55  Fed.  150  (1893). 
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agreement  is  neither  unlawful  at  common  law  nor  under  the 
federal  act  because  the  monopoly  is  not  created  by  it  but  by  the 
grant  of  the  patent.^ 

In  Bcment  v.  National  Harrow  Company '  the  Supreme 
Court  of  the  United  States  said  :  "  The  general  rule  is  absolute 
freedom  in  the  use  or  sale  of  rights  under  the  patent  laws  of 
the  United  States.  The  very  object  of  these  laws  is  monopoly, 
and  the  rule  is,  with  few  exceptions,  that  any  conditions  which 
are  not  in  their  very  nature  illegal  with  regard  to  this  kind  of 
property,  imposed  by  the  patentee  and  agreed  to  by  the  hcensee 
for  the  right  to  manufacture  or  use  or  sell  the  article,  will  be 
upheld  by  the  courts.  The  fact  that  the  conditions  in  the 
contracts  keep  up  the  monopoly  or  fix  prices  does  not  render 
them  illegal.  .  It  is  true  that  it   has    been  held  by  this 

court  that  the  [federal  anti-trust]  act  includes  any  restraint 
of  commerce,  whether  reasonable  or  unreasonable.  .  .  .  But 
that  statute  clearly  does  not  refer  to  that  kind  of  a  restraint 
of  interstate  commerce  which  may  arise  from  reasonable  and 
legal  conditions  imposed  upon  the  assignee  or  hcensee  of  a 
patent  by  the  ownei"  thereof,  restricting  the  terms  upon  which 
the  article  may  be  used  and  the  price  to  be  demanded 
therefor." 

Upon  similar  principles  different  licensees  under  the  same 

'  Bement  v.  National  Harrow  Co.,  the    harrow    previously    made  —  the 

186  U.  S.  70  (1902),  (22  Sup.  Ct.  Rep.  corporation    fixing    the    price.     This 

747)  ;    Indiana  Mfg.  Co.  v.  J.  I.  Case  corporatiou  had  been  repeatedly  held 

Threshing    Mach.    Co.,    154    Fed.  365  to  be  an  unlawful  combination  before 

(1907) ;     Rubber   Tire    Wheel   Co.    v.  the  decision  by  the   Supreme   Court 

Milwaukee    Rubber    Works   Co.,    154  in  the  Bement  case,  supra.     See  Na- 

Fed.  358  (1907);    U.  S.  Consohdated  tional  Harrow  Co.  v.  Hench,  76  Fed. 

Seeded  Raisin  Co.  v.  Griffin,  126  Fed.  669  (1896),  affirmed  83  Fed.  36  (1897)  ; 

364    (1903)  ;     Victor    Talking    Mach.  National    Harrow    Co.    v.    Quick,    67 

Co.  V.  The  Fair,  123  Fed.  424  (1903).  Fed.   130  (1895).     And  see  Strait  v. 

2  Bement  v.  National  Harrow  Co.,  National  Harrow,  18  N.  Y.  Supp.  224 

196  U.  S.  91  (1902),  (22  Sup.  Ct.  Rep.  (1891).     Compare  Strait   v.   National 

747).  Harrow  Co.,  51  Fed.  819  (1892). 

The    National    Harrow    Company  It  must  be  observed  that  only  one 

was    a    corporation    to    which    about  phase  of  the  legal  questions  involved 

twenty  manufacturers  of  spring  tooth  in  determining  whetlier  the  National 

harrows  assigned  tlie  patents  owned  Harrow    Company   was    an    unlawful 

by  them  —  eighty-five  in  number  —  combination    was    presented    to    the 

recei\ing  in  return  stock  in  tlie  cor-  Supreme  Court  in  the  Bement  case, 

poration  and  a  license  to  manufacture  viz.  .     that   of    the    license    contract. 
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patent  may  combine  for  the  regulation  of  prices  and  production.' 
Unless  such  a  combination  amounts  to  a  conspiracy  the  injury 
to  the  public  resulting  therefrom  arises  rather  from  the  exclu- 
sive nature  of  the  patent  than  from  the  combination  under  it. 
So,  undoubtedly,  where  a  corporation  or  individual  acquires 
in  a  single  ownership  different  patents  and  grants  licenses  for 
their  use  —  even  to  different  manufacturers  —  containing  con- 
ditions with  respect  to  the  manufacture  and  sale  of  the  article 
covered  by  them  the  result,  although  in  a  sense  a  combination, 
is  not  unlawful  if  confined  to  the  preservation  of  the  monopoly 
in  the  specifia  patent  privileges.^  Indeed,  it  has  been  held  that 
such  license  contracts  would  not  conflict  with  the  feder|il 
statute  if  all  the  manufacturers  of  the  article  in  the  country 
obtained  them.' 

And,  carrying  the  doctrine  further  and  to  the  not  illogical 
extent  that  patented  articles  are  really  not  articles  of  commerce 
at  all  —  that  the  public  have  no  right  to  require  that  compe- 
tition in  them  should  be  kept  open  —  the  weight  of  authority 
supports  the  view  that  combinations  of  different  owners  of  dif- 
ferent patents  with  respect  to  the  production  and  prices  of  the 
article  covered  by  them  are  not  in  violation  of  the  federal 
statute.^     But  if  this  broad  view  be  correct  it  must  be  subject 

It  did  not  appear  that  other  manu-  ^  Indiana   Mfg.    Co.   v.   J.    I.    Case 

facturers    had    entered    into    similar  Threshing   Mach.    Co.,  154    Fed.    365 

contracts,    and    the    Supreme    Court  (1907). 

expressly   refrained    from    expressing  *  In    Rubber    Tire    Wheel    Co.    v. 

an    opinion    based   upon    the    theory  Milwaukee   Rubber  Work,   154    Fed. 

that  they  had  done  so.  358  (1907)  the  Circuit  Court  of  Ap- 

'  The  cases  cited  in  the  first  note  peals    for    the    Seventh    CHrcuit    said 

to   this   section   necessarily   establish  (p.   362):    "Under  its  constitutional 

this  proposition.  right  to  regulate  interstate  commerce 

2  Indiana   Mfg.   Co,    v.   J.   I.   Case  Congress  made  illegal  '  eA^ery  contract, 

Threshing    Mach.    Co.,    148    Fed.   28  combination  in  the  form  of  trust  or 

(1906).     The    decision  in    this    case,  otherwise,  or  conspiracy  in  restraint  of 

although  reversed  upon  appeal  (154  trade  or  commerce  among  the  several 

Fed.   365   (1907)),   as  not    going    far  States,'    and    subjected    to    liability 

enough,  is  entitled  to  much  considera-  to  fine  or   imprisonment  '  every  per- 

tion.     See  also  National  Harrow  Co.  son  who  shall  monopolize,  or  attempt 

V.   Hench,    76    Fed.    667    (1896),    af-  to  monopolize,  or  combine,  or  conspire 

firmed   83    Fed.    36    (1897) ;     Rubber  with    any    other    person    or    persons, 

Wheel     Co.     v.     Milwaukee     Rubber  to  monopolize  any  part  of  the  trade 

Works  Co.,    142   Fed.  531  (1906),  re-  or     commerce     among     the     several 

versed  154  Fed.  358  (1907).  states.'      Congress,     having     created 
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to  the  limitation  that  the  right  to  combine  with  respect  to  the 

sale  of  an  article  covered  by  patents  can  never  be  extended  to 
justify  a  combination  to  control  the  sale  of  an  article  not  cov- 
ered by  such  patents. 

§  400.  Application  of  Statute  to  Combinations  under  Copy- 
rights, —  The  broad  principle  indicated  in  the  last  section  that 
agreements  for  the  purpose  of  keeping  up  a  lawful  monopoly 
are  not  within  the  federal  statute  is  as  applicable  to  contracts 
in  respect  of  copyrights  as  to  contracts  in  respect  of  patents. 
The  anti-trust  act  in  no  way  curtails  the  privileges  granted  by 
the  copyright  or  patent  laws. 

.Agreements,  therefore,  between  a  publisher  owning  or  con- 
trolling copyrights  and  retailers,  with  respect  to  the  prices  at 
which  the  books  protected  by  such  copyrights  shall  be  sold, 
are  valid  and  enforceable.  But  in  the  absence  of  such  an  agree- 
ment, and  based  upon  the  copyright  statute  alone,  a  publisher 


the  patent  law,  had  the  right  to  repeal 
or  modify  it,  in  whole  or  in  part, 
directly  or  by  necessary  imphcation. 
The  Sherman  law  contains  no '  ref- 
erence to  the  patent  law.  Each  was 
passed  under  a  separate  and  distinct 
constitutional  grant  of  power ;  each 
was  passed  professedly  to  advantage 
the  pubhc;  the  necessary  imphca- 
tion is  not  that  one  iota  was  taken 
away  from  the  patent  law ;  the  neces- 
sary implication  is  that  patented 
articles,  unless  or  until  they  are  re- 
leased by  the  owner  of  the  patent 
from,  the  dominion  of  his  monopoly, 
are  not  articles  of  trade  or  commerce 
among  the  several  States.  The  evils 
to  be  remedied  by  the  Sherman  law 
are  well  understood.  Articles  in 
which  the  people  are  entitled  to  free- 
dom of  trade  were  being  taken  as  the 
subjects  of  monopoly ;  instrumen- 
talities of  commerce  between  which 
the  people  are  entitled  to  free  com- 
petition were  being  combined.  The 
means  of  effecting  and  the  form  of  the 
combination  are  immaterial ;  the 
result  is  the  criterion.  The  true  test 
of  ^nolation   of  the  Sherman   law  is 
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whether  the  people  are  injured, 
whether  they  are  deprived  of  some- 
thing to  which  they  have  a  right. " 

And  in  Indiana  Mfg.  Co.  v.  J.  I. 
Case  Threshing  Mach.  Co.,  15-i  Fed. 
365,  371  (1907),  the  same  Court  said  : 
"The  contracts  and  the  business  of 
the  licensees  are  separate.  But  if  as 
a  condition  to  enjoying  the  inventions, 
the  appellant  had  required  the 
licensees  to  form  a  pool  or  combina- 
tion for  controlling  the  price  and  out- 
put of  the  patented  article,  the  pubUc 
would  not  have  been  injured,  and 
consequently  the  Sherman  law  would 
not  have  been  \dolated.'' 

See  also  TJ.  S.  Consolidated  Seeded 
Raisin  Co.  v.  Griffin,  126  Fed.  364 
(1903);  Central  Shade  Roller  Co.  v. 
Cushman,  143  Mass.  353  (1887), 
(9  N.  E.  Rep.  629).  Contra  Na- 
tional Harrow  Co.  t'.  Hench,  76  Fed. 
667  (1896),  affirmed  83  Fed.  38  (1897)  ; 
National  Harrow  Co.  v.  Quick,  67 
Fed.  130  (1895) ;  Vulcan  Powder  Co. 
V.  Hercules  Powder  Co.,  96  Cal.  510 
(1892),  (31  Pac.  Rep.  581,  31  Am. 
St.  Rep.  342). 


CHAP.    XXXIX]  CONSTRUCTION   AND   APPLICATION  §  401 

cannot  by  notice  in  a  copyrighted  book  attach  limitations  upon 
the  price  at  which  it  may  be  resold.^ 

Upon  the  theory  of  the  recent  cases  relating  to  combinations 
under  patents  that  the  anti-trust  statute  applies  only  to  con- 
tracts concerning  articles  in  which  the  public  are  entitled  to 
freedom  of  trade,  it  follows  that  agreements  between  different 
publishers  of  copyrighted  books  and  retailers,  with  respect 
to  the  prices  to  be  charged  for  such  books,  are  not  in  violation 
of  the  federal  statute.  But  it  has  been  held  that  an  agreement 
between  publishers  which  goes  further,  and  in  which  the  mem- 
bers agree  not  to  sell  to  dealers  who  cut  prices  in  copyrighted 
books,  and  to  keep  a  black-list  of  offending  dealers  who  are  not 
to  be  permitted  to  purchase  any  books  of  any  member,  is  a  com- 
bination in  restraint  of  trade  contrary  to  the  act.^  Certainly 
such  a  combination  would  be  unlawful  if  its  purpose  or  effect 
were  to  impose  any  restraints  upon  the  purchase  and  sale  of 
books  not  protected  by  copyright. 

§  401.  Application  of  Statute  to  Combinations  under  Secret 
Processes.  —  The  right  of  property  in  a  trade  secret  is  a  mo- 
nopoly not  dissimilar  to  that  under  a  patent  or  copyright  and 
contracts  by  manufacturers  of  articles  made  under  secret 
processes  with  dealers  in  respect  of  the  conditions  of  resale  are, 
upon  the  principles  examined  in  the  last  two  sections,  valid 
and  qjitside  the  scope  of  the  federal  anti-trust  statute.'     It 

'  In  the  very  recent  case  of  Bobbs-  The  decision  in  this  case  was,  how- 
Merrill  Co.  V.  Straus,  decided  by  the  ever,  affirmed  by  the  Circuit  Court  of 
Supreme  Court,  June  1,  1908,  it  was  Appeals  (147  Fed.  15  (1906))  and  by 
held  that  a  notice  printed  in  a  copy-  the  Supreme  Court  (June  1,  1908) 
righted  book  stating  the  retail  price  upon  the  grounds  stated  in  the  pre- 
at  which  it  must  be  sold  did  not  im-  ceding  note. 

pose  a  limitation  upon  the  price  at  See  also  Straus  v.  American  Pub- 

which   the   book   should    be    sold   at  Ushers  Ass'n,   177  N.  Y.  473  (1904), 

retail     by     future     purchasers     with  (69  N.  E.  Rep.   1107,    101    Am.   St. 

whom  there  was  no  privity  of  con-  Rep.  819,  64  L.  R.  A.  701),  where  it 

tract.  was  held  that  the  association  in  ques- 

See    also    Scribner    v.    Straus,    de-  tion  in  all  these  cases  had  the  effect 

cided  by  the  Supreme  Court  at  the  of    restricting    the    sale    of    uncopy- 

same  time.  righted  books  and  was  illegal  under  the 

"  Mines  v.  Scribner,   147  Fed.  927  New  York  anti-trust  statute. 
(1906).  See  post,  Ch.  XLII;  "Construction 

In    Bobbs-Merrill    Co.    v.    Straus,  and    Application   of   State    Anti-trust 

139  Fed.  191  (1905),  a  similar  conclu-  Statutes." 
sion    was    reached    by    Judge    Ray.  '  In  Dr.  Miles  Medical  Co.  v.  Jaynes 
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seems  also  to  follow  from  the  analogous  decisions  with  respect 
to  agreements  between  the  owners  of  different  patents  that 
contracts  between  the  proprietors  of  articles  made  under  dif- 
ferent secret  processes,  e.g.  proprietary  medicines,  with  respect 
to  prices  to  be  charged  therefor,  would  not  contravene  the 
federal  statute.  If  the  public  have  no  right  to  free  competition 
in  the  sale  of  such  articles  it  is  not  injured  by  the  elimination 
of  competition.  Thus  the  New  York  Court  of  Appeals  has  held 
that  an  agreement  between  the  manufacturers  of  proprietary 
medicines  and  an  association  of  wholesale  dealers  in  such  articles 
to  sell  their  goods  at  a  uniform  jobbing  price  for  fixed  quantities 
only  to  such  dealers  as  should  conform  to  the  manufacturers^ 
prices  did  not  establish  a  monopoly  at  common  law  —  all  whole- 
sale dealers  having  the  right  to  purchase  from  the  manufacturers 
on  the  same  terms  as  members  upon  agreeing  to  maintain 
prices.^  But  a  different  conclusion  with  respect  to  such  an 
agreement  was  reached  by  the  Circuit  Court  of  Appeals  for  the 
Third  Circuit  and  it  was  held  to  violate  the  federal  statute.^ 


Drug  Co.,  149  Fed.  841  (1906),  Judge 
Colt  said:  "The  bill  alleges  that  the 
complainant  is  the  exclusi^■e  owner 
of  these  secret  formulas,  and  the 
exclusive  manufacturer  of  these  reme- 
dies. It  follows  that,  until  voluntary 
disclosure  or  lawful  discovery,  the 
complainant  has  an  exclusive  property 
in  these  trade  secrets,  and  has  the 
exclusive  right  to  make,  use,  and 
vend  the  article  made  thereunder. 
The  exclusive  right  of  property  in  a 
trade  secret  is,  of  necessit}',  a  monop- 
oly, the  same  as  a  patent  or  a  copy- 
right. The  complainant  may  make 
these  articles,  or  refrain  from  making 
them.  It  may  sell  them,  or  refrain 
from  selling  them.  It  may  sell  them 
to  one  person,  and  not  to  another, 
and  at  such  prices  and  upon  such  con- 
ditions as  it  may  deem  most  advan- 
tageous. Contracts  like  those  set 
out  in  the  bill  concerning  articles 
made  under  trade  secrets,  the  same 
as  similar  contracts  concerning  articles 
made  under  a  patent  or  a  copyright, 
are   outside   the  rule   of  restraint   of 
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trade,  whether  at  common  law  or 
under  the  federal  statute." 

See  also  Fowle  v.  Park,  131  U.  S. 
88  (1889) ;  Dr.  Miles  Medical  Co.  v. 
Piatt,  142  Fed.  606  (1906)  ;  Wells 
and  Richardson  Co.  v,  Abraham,  146 
Fed.  190  (1906);  Dr.  Miles  Jledical 
Co.  V.  Goldthwaite,  133  Fed.  794 
(1904). 

In  Garst  v.  Harris,  177  Mass.  74 
(1900),  (58  N.  E.  Rep.  174),  the  Su- 
preme Judicial  Court  of  Massachu- 
setts clearly  states  the  reason  for  the 
rule  :  "^\^len,  as  here,  there  is  a  secret 
composition,  which  the  defendant 
presumably  would  have  no  chance 
to  sell  at  a  profit  at  all  but  for  the 
plaintiff's  permission,  a  limit  to  the 
license,  in  the  form  of  a  restriction 
of  the  price  at  which  he  may  sell,  is 
proper  enough." 

1  John  D.  Park  &  Sons  Co.  v.  Na- 
tional ^^'holesale  Druggists  Ass'n, 
175  N.  Y.  1  (1903),  (67  N,  E.  Rep. 
136).  See  also  Hartmann  v.  John  D. 
Park  &  Sons  Co.,  145  Fed.  358  (1906). 

2  Jayne     v.    Loder,    149     Fed.    21 


CHAP.   XXXIX]  CONSTRUCTION   AND   APPLICATION  §  403 

In  view  of  the  conflicting  decisions  —  especially  in  view  of 
the  differing  decisions  upon  the  analogous  subject  of  combina- 
tions under  patents  —  the  right  of  the  owners  of  different 
patents,  copyrights,  and  secret  processes  to  combine  cannot 
be  considered  as  settled  in  advance  of  a  decision  of  the  Supreme 
Court  of  the  United  States. 

§  402.  Application  of  Statute  to  Contracts  concerning  Market 
Quotations.  —  A  collection  of  market  quotations  stands  like 
a  trade  secret.  Consequently,  upon  the  principles  stated  in 
the  last  three  sections,  it  follows  that  contracts  under  which 
an  exchange  confidentially  furnishes  its  quotations  to  telegraph 
companies  upon  condition  that  they  shall  be  distributed  only 
to  persons  approved  by  it  are  not  contrary  to  the  federal  statute. 
As  said  by  Mr.  Justice  Holmes  in  Board  of  Trade  v.  Christie 
Grain,  etc.  Co.  .• '  "So  far  as  these  contracts  limit  the  communi- 
cation of  what  the  plaintiff  might  have  refrained  from  com- 
municating to  any  one,  there  is  no  monopoly  or  attempt  at 
monopoly,  and  no  contract  in  restraint  of  trade,  either  under 
the  statute  or  at  common  law." 

§  403.  Application  of  Statute  to  State's  Monopoly  and  State 
Regulations. —  The  statute  declares  that  every  person  monop- 
olizing interstate  trade  or  commerce  shall  be  deemed  guilty 
of  a  misdemeanor,  and  that  the  word  "  person  "  shall  include 
"  corporation "  and  "  association."  A  State,  however,  is 
neither  a  person,  corporation  or  association,  and  the  federal 
statute  is  inapplicable  to  a  monopoly  maintained  by  a  State.^ 

State  pilotage  regulations  are  not  in  contravention  of  the 
statute  because  they  create  a  monopoly  in  favor  of  the  pilots 
licensed  under  them.  "  No  monopoly  or  combination  in  a  legal 
sense  can  arise  from  the  fact  that  the  duly  authorized  agents 

(1906).  The  Coiirt  held  in  this  ease  '  Board  of  Trade  v.  Christie  Grain, 
that  a  manufacturer  of  proprietary  etc.  Co.,  198  U.  S.  236,  252  (1905), 
medicines  may  sell  or  withhold  from  (25  Sup.  Ct.  Rep.  637). 
selling  as  he  pleases,  and  may  attach  ^  Lowenstein  v.  Evans,  69  Fed. 
such  conditions  to  the  sale  of  his  908  (1895),  holding  that  the  federal 
goods  as  he  deems  proper,  but  that  anti-trust  act  was  inapplicable  to 
where  two  or  more  combine  and  the  State  of  South  Carolina,  which, 
agree  that  they  will  not  sell  to  any  by  its  laws,  assumed  a  complete  mo- 
one  who  cuts  the  prices  of  the  others  nopoly  of  the  traffic  in  intoxicating 
a  combination  in  violation  of  the  liquors, 
federal    statute    is  created. 
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of  the  State  are  alone  allowed  to  perform  the  duties  devolving 
upon  them  by  law."  ' 

§  404.  Statute  not  Retroactive  but  applies  to  Continuing 
Combinations.  —  While  the  federal  statute  is  not  retroactive,^ 
it  appUes  to  combinations  continued  in  force  after  its  enact- 
ment.' Although  a  combination  may  have  been  lawful  when 
formed,  its  continuation  after  it  has  been  declared  illegal 
becomes  a  violation  of  the  act.  The  statute  is  not  of  an 
ex  post  facto  nature,  but  the  legal  effect  of  its  enactment 
was  to  prohibit  the  continuance  of  existing  combinations 
in  contravention  of  its  provisions,  and  the  formation  of 
such  combinations  in  the  future. 


CHAPTER    XL 

RIGHTS,    REMEDIES   AND    PROCEDURE   UNDER    FEDERAL    STATUTE 

§  405.  Invalidity  under  Federal  Statute  as  a  Ground  of  Collateral  Attack. 

§  406.  Proceedings  in  Equity  by  Government.      Injunctive  Relief.      Parties. 

§  407.  Criminal  Proceedings.      Indictments.      Parties. 

§  408.  Actions  by  Government  to  enforce  Forfeiture. 

§  409.  Actions  for  Treble  Damages.      Pleadings. 

§  410.  Limitations  of  Actions. 

§  411.  Effect  of  Voluntary  Dissolution  of  Combination  pending  Proceedings. 

§  412.  Proof  of  Violation  of  Statute.      Evidence. 

§  413.  Interpretation  of  Immunity  Proviso. 

§  405.  Invalidity  under  Federal  Statute  as  a  Ground  of  Col- 
lateral Attack.  —  Upon  principles  elsewhere  stated  in  refer- 
ence to  illegal  combinations  in  general,^  the  fact  that  one 
of  the  parties  to  an  agreement  may  be  a  combination  in  vio- 
lation of  the   federal   statute   cannot  be  invoked   collaterally 

^  Olsen  1'.  Smith,  19.5  U.  S.  332,  34.^  npon    Independent    Contraet.<i.''     Ref- 

(1904),  (25  Sup.  Ct.  Rep.  52).  erence  should  be  had  to  this  section 

^  In  re  Greene,  52  Fed.  112  (1892).  for  consideration  of  the  general  prin- 

^  United   States   v.   Trans-Missouri  ciples  appUcable  as  well  to  combina- 

Freight  Ass'n,   166  XJ.  S.  342  (1897),  tions  in  violation   of  the  federal  stat- 

(17  Sup.  Ct.  Rep.  540).  ute    as    to  those  inimical   to    pubUc 

''See  ovte,   §  369:    "Collateral  At-  pohcy. 
tack     upon     Comhinatwn.     Remedies 
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to  affect,  in  any  manner,  its  independent  contractual  obliga- 
tions or  rights.*  Parties  dealing  with  the  combination  cannot 
set  up  its  illegahty  as  a  defence  to  demands  not  connected 
with  the  illegal  transaction  and  not  dependent  upon  it  for 
enforcement. 

Conversely,  when  the  combination  must  estabHsh  its  claim 
through  the  illegal  transaction,  it  will  fail.  Clean  hands 
are  essential  in  a  court  of  equity,  and  a  combination  in  violation 
of  the  anti-trust  law  cannot  invoke  the  aid  of  a  court  of  equity 


^  In  Connolly  v.  Union  Sewer  Pipe 
Co.,  184  U.  S.  550  (1902),  (22  Sup.  Ct. 
Rep.  431),  the  Supreme  Court  of  the 
United  States  said  :  **  If  the  contract 
between  plaintiff  corporation  and  the 
other  named  corporations,  persons 
and  companies,  or  the  combination 
thereby  formed,  was  illegal  under  the 
act  of  Congress,  then  all  those,  whether 
persons,  corporations  or  associations, 
directly  connected  therewith,  became 
subject  to  the  penalties  prescribed  by 
Congress.  But  the  act  does  not 
declare  illegal  or  void  any  sale  made 
by  such  combination,  or  by  its  agents, 
of  property  it  acquired  or  which 
came  into  its  possession  for  the  pur- 
pose of  being  sold,  such  property  not 
being,  at  the  time,  in  the  course  of 
transportation  from  one  State  to 
another  or  to  a  foreign  country.  The 
buyer  could  not  refuse  to  comply 
with  his  contract  of  purchase  upon  the 
ground  that  the  seller  was  an  illegal 
combination  which  might  be  re- 
strained or  suppressed  in  the  mode 
prescribed  by  the  act  of  Congress; 
for  Congress  did  not  declare  that  a, 
combination  illegally  formed  under 
the  act  of  1890  should  not,  in  the 
conduct  of  its  business,  become  the 
owner  of  property  which  it  might  sell 
to  who  soeve  ■  wished  to  buy  it.  So 
that  there  is  no  necessary  legal  con- 
nection here  between  the  sale  of  pipe 
to  the  defendants  by  the  plaintiff 
corporation  and  the  alleged  arrange- 
ment made  by  it  with  other  corpora- 
tions,   companies     and     firms.       The 


contracts  under  which  the  pipe  in 
question  was  sold  were,  as  already 
said,  collateral  to  the  arrangement 
for  the  combination  referred  to,  and 
this  is  not  an  action  to  enforce  the 
terms  of  such  arrangement.  That 
combination,  may  have  been  illegal, 
and  yet  the  sale  to  the  defendants 
was  valid." 

The  federal  anti-trust  statute  does 
not  prevent  a  recovery  for  the  breach 
of  a  collateral  contract  for  the  sale 
of  goods  although  entered  into  by  a 
member  of  a  combination  formed  in 
^'iolation  of  its  pro\'isions. 

Hadley  Dean  Plate  Glass  Co.  v. 
Highland  Glass  Co.,  143  Fed.  242 
(1908)  ;  see  also  Harrison  v.  Glucose 
Sugar  Ref.  Co.,  116  Fed.  304  (1902), 
(58  L.  R.  A.  915). 

That  a  complainant  is  a  member 
of  a  combination  in  violation  of  the 
federal* anti-trust  act  is  no  defence  to 
suit  for  the  infringement  of  a  pat- 
ent (General  Electric  Co.  v.  Wise, 
119  Fed.  922  (1903))  or  copyright 
(Scribner  v.  Straus,  130  Fed.  389 
(1904). 

One  who  requests  and  accepts  the 
ser\'ices  of  a  tug  for  towage  purposes 
cannot  escape  paying  the  reasonable 
value  of  the  services  rendered  by 
setting  up  that  the  owners  of  the  tug 
were  members  of  a  combination  in 
violation  of  the  anti-trust  statute. 

The  Charles  E.  Wiswall,  86  Fed. 
671  (1898),  affirming  74  Fed.  802 
(1896). 
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for  the  protection  of  its  rights  under  contracts  entered  into  as 
the  direct  result  of  the  unlawful  combination.^ 


^  In  Bement  ('.  National  Harrow 
Co.,  186  U.  S.  70  (1902),  (22  Sup.  Ct. 
Rep.  754),  the  Supreme  Court  said: 
"The  plaintiff  contends  in  the  first 
place  that  only  the  Attorney-General 
of  the  United  States  can  bring  an 
action  under  the  statute,  excepting 
that  by  section  7  of  the  act  any  per- 
son injured  in  his  business  or  property, 
as  pro\"ided  for  therein,  may  liiraself 
sue  in  any  circuit  court  of  the  United 
States  in  the  district  in  which  the 
defendant  resides  or  is  found.  As- 
suming that  the  plaintiff  is  right  so 
far  as  regards  any  suit  brought  under 
that  act,  we  are  nevertheless  of  opinion 
that  any  one  sued  upon  a  contract 
may  set  up  as  a  defence  that  it  is  a 
violation  of  the  act  of  Congress,  and, 
if  found  to  be  so,  that  fact  wiU  con- 
stitute a  good  defence  to  the  action." 

In  Delaware,  etc.  R.  Co.  v.  Frank, 
110  Fed.  689  (1901),  a  suit  by  a  rail- 
road company  to  enjoin  the  defend- 
ants, who  were  ticket  brokers,  from 
deahng  in  special  non-transferable 
limited  railroad  tickets,  it  appeared 
upon  a  preliminary  hearing  that  the 
complainant  was  a  member  of  a  com- 
bination known  as  the  "Trunk  Line 
Association,"  formed  by  a  number  of 
railroads  operating  in  different  States 
for  the  purpose  of  preventing  com- 
petition and  that  the  special  rates 
upon  such  tickets  and  their  terms 
were  prescribed  by  such  association. 
Judge  Hazel  held  that  the  association 
was  in  violation  of  the  federal  anti- 
trust law  and  said  :  "The  defendants 
do  not  deny  the  charges  of  wrong- 
doing. .  .  But  can  the  aid  of  a  fed- 
eral tribunal  be  invoked  to  protect 
the  complainant  in  the  issuance  of  a 
ticket  over  its  railroad,  which,  as 
far  as  it  appears  to  the  court,  is  the 
culmination  as  well  as  the  e\ndence  of 
an  agreement  between  railroad  cor- 
porations specifically  forbidden  by  an 
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act  of  Congress  which  has  been  sus- 
tained by  the  Supreme  Court  of  the 
United  States?  .  The  complain- 

ant contends  that  this  charge  made 
by  the  defendant  does  not  avail,  as 
the  wrong-doing,  if  any  exists,  does 
not  relate  to  the  subject-matter.  I 
am  not  convinced  as  to  the  soundness 
of  this  contention.  Can  the  railroad 
complainant  conspire  unlawfully  to 
fix  rates,  and  then  come  into  a  court 
of  equity  and  invoke  its  aid  to  pro- 
tect those  rates  which  are  represented 
by  the  ticket  presented  to  the  court, 
and  which  is  wrongfully  used  by  the 
defendants?  The  evil  practice  which 
stands  admitted  by  the  papers  is  the 
very  practice  for  which  the  court's 
protection  is  invoked." 

Compare,  however,  Pennsylvania 
Co.  V.  Bay,  138  Fed.  204  (1905),  where 
a  different  conclusion  was  reached  in 
a  similar  case. 

Where  an  ancillary  contract  of  the 
vendor  of  a  business  not  to  engage  in 
a  competing  business  for  a  specified 
period  is  entered  into  as  a  part  of  a 
plan  for  the  formation  of  an  unlawful 
combination  it  is  held  that  it  is  itself 
in  conflict  with  the  statute  and  unen- 
forceable. 

McConnell  v.  Camors-McConnell 
Co.,  152  Fed.  321  (1907). 

A  combination  of  manufacturers 
and  dealers  in  waU  paper  in  ^-iolation 
of  the  federal  statute  was  formed 
through  the  agency  of  a  corporation 
which  became  the  nominal  seller  of 
all  the  products  of  the  combination 
although  they  were  in  fact  sold  by  the 
different  members.  Certain  dealers 
ha\'ing  been  compelled  to  enter  the 
combination  purchased  paper  from 
various  members  of  the  combination 
for  which  the  corporation  —  the  nom- 
inal seller  —  brought  suit.  It  was 
held  that  as  the  corporation  was 
obhged  to  rely  upon  the  agreement 
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§  406.  Proceedings  in  Equity  by  Government.  Injunctive 
Relief.  Parties.  —  The  first  three  sections  of  the  statute  make 
certain  acts  and  agreements  criminal  offences  against  the  United 
States.  The  fourth  section  confers  jurisdiction  upon  the  circuit 
courts  of  the  United  States  to  restrain  violations  of  the  act,  and 
declares  it  to  be  the  duty  of  the  several  district  attorneys  "  under 
the  direction  of  the  Attorney-General,  to  institute  proceedings 
in  equity  to  prevent  and  restrain  such  violations."  The  fifth 
section  provides  for  the  citing  in  of  additional  parties;  the  sixth, 
for  the  forfeiture  to  the  United  States  of  certain  property  in 
course  of  transportation,  and  the  eighth  states  a  rule  of  construc- 
tion. The  only  remedy  afforded  a  private  person  is  provided  in 
the  seventh  section,  which  gives  a  party  injured  the  right  to 
recover  threefold  damages,  costs  and  attorneys'  fees.'      The 


of  combinatioDi  to  show  its  right  to 
sue,  the  invalidity  of  such  agreement 
was  a  defence  to  the  suit. 

Continental  Wall  Paper  Co.  v. 
Voight,  148  Fed.  939  (1906). 

Where  a  part  of  a  contract  sued 
upon  is  not  severable  from  other  parts 
which  are  in  violation  of  the  federal 
statute  no  recovery  can  be  had  upon 
it. 

Getz  Bros.  &  Co.  v.  Federal  Salt 
Co.,  147  Cal.  115  (1905),  (81  Pac.  Rep. 
416,  109  Am.  St.  Rep.  114). 

'  Greer  v.  Stoller,  77  Fed.  2  (1896), 
{per  Phillips,  J.) :  "  Can  a  private  citi- 
zen for  a  redress  of  a  private  grie^'ance, 
maintain  a  bill  in  equity  for  an  injunc- 
tion under  this  act?  The  things  for- 
bidden by  the  act  are  declared  to  be 
criminal  offences  against  the  govern- 
ment of  the  United  States.  By  the 
fourth  section,  the  jurisdiction  is  con- 
ferred upon  the  circuit  courts  of  the 
United  States  to  prevent  and  restrain 
the  violations  of  this  act,  'and  it  shall 
be  the  duty  of  the  several  district  attor- 
neys of  the  United  States  in  their  re- 
spective districts,  under  the  direction 
of  the  Attorney-General,  to  institute 
proceedings  in  equity  to  prevent  and 
restrain  such  violations ;  ouch  pro- 
ceedings may  be  by  way  of  petition 


setting  forth  the  case  and  praying 
that  such  violations  shall  be  enjoined 
or  otherwise  prohibited.'  Section  7 
gives  to  the  private  person  'injured  in 
his  business  or  property  by  any  othec 
person  or  corporation  by  reason  of 
anything  forbidden,  or  declared  to  be 
unlawful  by  this  act, '  a  right  to  sue  in 
a  circuit  court  of  the  United  States  in 
the  district  in  which  the  defendant 
resides  or  is  found  for  threefold  dam- 
ages by  him  sustained.  The  statute, 
being  highly  penal  in  its  character, 
must  be  strictly  construed ;  and, 
having  created  a  new  offence,  and  im- 
posed new  liabiUties,  and  having  pro- 
vided the  modes  of  redress  to  the 
public  and  the  private  citizen,  by  es- 
tablished rules  of  construction,  these 
remedies  are  inclusive  of  all  others. 
My  conclusion  is  that  the  right 
is  limited  by  the  fourth  section  to  in- 
junction at  the  relation  of  the  district 
attorney,  and  that  the  seventh  section 
gives  to  the  private  citizen  his  only 
remedy.'' 

Southern  Indiana  Exp.  Co.  v. 
United  States  Exp.  Co.,  88  Fed.  663 
(1898),  (affirmed  92  Fed.  1022), 
(1899)  :  "The  anti-trust  law  of  July  2, 
1890,  has  wrought  no  such  change  in 
the  law  as  will   enable  the   court   to 
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statute,  being  penal  in  its  nature,  must  be  strictly  construed. 
It  imposes  new  liabilities  and  provides  particular  modes  of 
redress,  both  for  the  pubHc  and  the  individual,  and  the  methods 
so  prescribed  are  exclusive.  The  United  States,  through  its  dis- 
trict attorneys,  has  the  sole  power  to  maintain  a  bill  for  an  in- 
junction to  prevent  a  violation  of  the  statute,  and  the  only 
remedy  of  the  individual  is  that  provided  by  the  statute.^ 

In  proceedings  for  injunctive  relief  it  is  provided  that  a 
petition  shall  be  filed  setting  forth  the  case,  and  praying  that 
the  alleged  violation  of  the  law  may  be  enjoined  or  otherwise 
prohibited;  that,  after  notice  to  the  parties  complained  of,  the 
court  shall  proceed  as  soon  as  may  be  to  hear  and  determine  the 
case,  and  that,  pending  petition  and  before  final  decree,  it  may 
make  such  temporary  restraining  order  as  may  be  just.  In 
construing  these  provisions,  it  has  been  held  that  a  restraining 
order  may  be  issued  without  notice  where,  on  account  of  the 


enforce  its  p^o^^sions  in  favor  of  a  pri- 
vate party  by  a  bill  in  equity.  Under 
this  act,  the  only  remedy  given  to 
any  other  party  than  the  government 
of  the  United  States  is  an  action  at 
law  for  threefold  damages,  with  costs 
and  attorney's  fees,  and  the  only  party 
entitled  to  maintain  a  bill  in  equity 
for  injunctive  relief  for  an  alleged  vio- 
lation of  its  provisions  is  the  United 
States  by  its  district  attorney,  on  the 
authorization  of  its  attorney-gen- 
eral." 

See  also  Bement  v.  National 
Harrow  Co.,  186  U.  S.  87  (1902),  (22 
Sup:  Ct.  Rep.  7-17)  ;  Post  v.  Southern 
R.  Co.,  103  Tenn.  184  (1899),  (.52  S. 
W.  Rep.  301) ;  Metcalf  v.  .Vmerican 
School-Furniture  Co.,  108  Fed.  909 
(1901) ;  Block  v.  Standard  Distilling, 
etc.  Co.,  95  Fed.  978  (1899)  ;  Gulf,  etc. 
R.  Co.  V.  Miami  Steamship  Co.,  86  Fed. 
407  (1898);  Pidrock  v.  Harrington, 
64  Fed.  821  (1,S!14) ;  H.agan  i.  Blindell, 
56  Fed.  696  (1893) ;  afflrminq  Blindell 
V.  Hagan,  54  Fed.  40  (1893).  Com- 
pare, however,  Bigelow  v.  Calumet, 
etc.  Mining  Co.,  155  Fed.  809 
(1907). 

'  United    States   v.   Trans-Missouri 
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Freight  .Vss'n,  166  U.  S.  342  (1897), 
(17  Sup.  Ct,  Rep.  540)  :  "It  is  urged 
that  the  United  States  have  no  stand- 
ing in  court  to  maintain  this  bill ;  that 
they  have  no  pecuniary  interest  in  the 
result  of  the  litigation  or  in  the  ques- 
tion to  be  decided  by  the  court.  We 
think  that  the  fourth  section  of  the  act 
invests  the  government  with  full  power 
and  authority  to  bring  such  an  action 
as  this,  and,  if  the  facts  are  proved,  an 
injunction  should  issue.  Congress, 
having  the  control  of  interstate  com- 
merce, has  also  the  duty  of  protecting 
it,  and  it  is  entirely  competent  for  that 
body  to  give  the  remedy  by  injunction 
as  more  efficient  than  any  other  c\v\\ 
remedy."  See  also  In  re  Debs,  138 
U.  S.  564  (1895),  (15  Sup.  Ct.  Rep. 
900). 

It  has  been  held  that  an  injunction 
order  under  the  statute  directed 
against  a  combination  of  railroad  em- 
ployees, is  not  rendered  invalid  by 
pro\'iding  that  it  shall  operate  against 
persons  not  nameel  in  the  bill  but  within 
the  terms  of  the  order.  United  States 
V.  Elliott,  64  Fed.  27  (1894),  62  Fed. 
801  (1894). 
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exigencies  of  the  case,  notice  might  be  dispensed  with  according 
to  estabhshed  usages  of  equity  practice.' 

A  proceeding  in  equity  under  the  statute  is  a  case  arising 
under  the  Constitution  and  laws  of  the  United  States,  and  Con- 
gress may  confer  jurisdiction  upon  any  federal  court  to  hear  it, 
regardless  of  the  residence  of  the  parties  defendant.  Conse- 
quently, the  fifth  section  of  the  act,  providing  that  when,  in  any 
pending  proceeding,  the  interests  of  justice  require  it,  parties 
residing  outside  the  district  may  be  brought  in,  is  valid,  and  such 
parties  may  be  served  with  process  without  the  district.  The 
proper  practice  is  to  make  all  parties  —  resident  and  non- 
resident —  having  an  interest  in  the  controversy,  parties  de- 
fendant to  the  bill,  and,  immediately  upon  filing  it,  to  apply  for 
an  order  of  service  upon  the  non-resident  defendants.  This 
order  may  be  entered  either  before  or  after  the  service  of  process 
upon  the  resident  defendants.^ 

In  a  proceeding  by  the  government  to  restrain  an  alleged 
violation  of  the  statute  by  an  unincorporated  association, 
it  is  sufficient  that  the  association,  its  officers  and  a  num- 
ber of  its  members  be  made  parties  defendant.'  This  is 
in  accordance  with  the  rule  that  where  parties  are  numer- 
ous, some  of  them  may  be  cited  in  as  representing  the  whole 
number. 

§  407.  Criminal  Proceedings.  Indictments.  Parties.  —  The 
first  and  third  sections  of  the  federal  anti-trust  statute  in  de- 
claring contracts  in  restraint  of  interstate  and  interterritorial 
trade  or  commerce  not  only  illegal,  but  criminal  offences  against 
the  United  States  punishable  by  fine  and  imprisonment,  go 
beyond  the  common  law.  Contracts  in  unreasonable  restraint 
of  trade,  while  invalid  at  common  law  as  being  contrary  to  pubhc 
policy,  were  not  criminal.''  The  other  provisions  of  these  sec- 
tions, however,  directed  against  conspiracies  in  restraint  of  inter- 
state commerce,  and  the  second  section,  imposing  a  penalty  upon 
persons  conspiring  to  monopolize  such  commerce,  relate  to  a 
common  law  offence  and  extend  the  application  of  the  law  of 

^  United    States   v.    Coal    Dealers'  ^  United    States    v.    Coal    Dealers' 

Ass'n,  85  Fed.  252  (1898).  Ass'n,  85  Fed.  260  (1898). 

2  United    States    v.    Standard    Oil  «  In    re     Greene,      52      Fed.      104 

Co.,  152  Fed.  290  (1907).  (1892). 
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criminal  conspiracies  to  combinations  in  restraint  of  interstate 
commerce. 

The  statute  does  not  define  what  constitutes  a  contract,  com- 
bination or  conspiracy  in  restraint  of  trade  or  commerce,  or 
what  the  term  "monopolize"  means,  and  recourse  must  be  had 
to  the  common  law  and  outside  sources  to  obtain  the  proper 
definitions  of  those  terms.  The  statute  fails,  moreover,  to  set 
forth  all  the  elements  necessary  to  constitute  the  several  offences, 
and  an  indictment  simply  following  the  language  of  the  statute, 
without  stating  the  particular  acts  of  the  accused,  would  be 
insufficient.'  An  indictment  must,  therefore,  be  tested  by  the 
specific  acts  alleged  to  have  been  done  or  committed;  and  it 
must  be  distinctly  averred  that,  by  means  of  such  acts,  the  desig- 
nated offence  against  the  freedom  of  interstate  commerce  was 
committed. - 

An  indictment  for  conspiracy  should  "describe  something 
that  amounts  to  a  conspiracy  under  the  act  conformably  to  the 
rules  of  pleading  at  common  law,  as  perhaps  modified  by  general 
federal  statutes."'  The  gist  of  the  offence — the  combina- 
tion in  restraint  of  interstate  commerce  —  must  be  set  forth, 
although  the  overt  act  may  be  omitted.'' 

An  indictment  sufficiently  sets  forth  the  time  of  the  offence, 
which  alleges  when  the  several  acts  relied  upon  to  show  the  com- 
bination were  committed,  without  stating  precisely  when  the 
unlawful  purpose  was  formed.^ 

An  indictment  under  the  statute  containing  separate  counts, 
one  charging  a  combination  in  restraint  of  interstate  commerce 
and  the  other,  the  monopolizing  of  such  commerce,  states  dis- 
tinct offences." 

■  In  re  Greene,  52  Fed.  104  (1892) ;  '  United  States  v.  MacAndrews,  etc. 

United  States  v.  Nelson,  52  Fed.  646  Co.,    149   Fed.   823   (1906).     See  also 

(1892).  United    States  v.  Debs,   64  Fed.   747 

2  United    States    v.    Greenhut,    50  (1894). 
Fed.   469   (1892);    In  re  Corning,   51  «  See    ante,    §325:    "Criminal  and 

Fed.    205    (1892);     United    States    v.  Civil   Conspiracies  distinguished." 
Nelson,    52    Fed.    646    (1892);     In  re  »  United  States  j).  Mac.Ajidrews,  etc. 

Greene,  52  Fed.   104  (1892)  ;    United  Co.,   149  Fed.  823  (1906). 
States  D.  Patterson,  55  Fed.  605  (1893).  o  United  States  v.  MacAndrews,  etc. 

See  also   In  re  Terrell,   51    Fed.   213  Co.,  149  Fed.  836  (1907). 
(1892).  Compare  United  States  v.  Mac- 
Andrews,  etc.  Co.,  149  Fed.  823  (1906). 
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In  an  indictment  all  the  persons  alleged  to  have  violated  the 
statute  may  be  charged  as  principals.  A  corporation  and  its 
officers  may  be  proceeded  against  jointly,  and  the  latter,  after 
having  made  the  arrangements  by  which  their  corporation  was 
to  violate  the  act,  cannot  escape  upon  the  claim  that  they  were 
not  personally  engaged  in  interstate  commerce.'  Corporations 
are,  however,  themselves  responsible  for  -Violations  of  the  statute, 
and  an  indictment  which  charges  a  mere  stockholder  with  the 
acts  of  his  corporation  is  fatally  defective.^ 

§  408.  Actions  by  Government  to  enforce  Forfeiture.  — The 
sixth  section  of  the  act  provides  for  the  forfeiture  to  the  United 
States  of  property  owned  by  an  unlawful  combination  while 
in  course  of  transportation  from  one  State  to  another.  The 
method  of  procedure  under  this  statute  follows  that  provided 
for  the  seizure,  condemnation  and  forfeiture,  of  property  un- 
lawfully imported  into  the  United  States,  and  involves  a  trial  by 
jury.  There  can  be  no  seizure  in  a  suit  in  equity  for  an  injunc- 
tion under  the  fourth  section  of  the  act.' 

The  locomotives  and  cars  of  a  railroad  carrier  are  not  subject 
to  forfeiture  because  it  transports  property  shipped  in  violation 
of  the  statute.  Simple  transportation  is  not  a  contract,  com- 
bination or  conspiracy.' 

1  United  States  u.  MacAndrews,  etc.  seizure  and  condemnation  of  the  loco- 
Co.,   149  Fed.  823  (1906).  motives  and   cars  of  the  carrier  en- 

^  In  re  Greene,  52  Fed.  104  (1892).  gaged  in  the  transportation  between 

'  United  States  v.  Addyston  Pipe,  the  States  of  those  articles  of  com- 

etc.  Co.,  85  Fed.  271  (1898).  merce  owned  as  stated  in  that  sixth 

*  United  States  v.  Trans-Missouri  section.  There  is  some  justice  and 
Freight  Ass'n,  166  V.  S.  313  (1897),  propriety  in  forfeiting  those  articles, 
(17  Sup.  Ct.  Rep.  540) :  "  Nor  do  we  but  we  see  none  in  forfeiting  the  loco- 
think  that  because  the  sixth  section  motives  or  cars  of  the  carrier  simply 
does  not  forfeit  the  property  of  the  because  such  carrier  was  transporting 
railroad  company  when  merely  engaged  articles  as  described  from  one  State 
in  the  transportation  of  property  to  another,  even  though  the  carrier 
owned  under  and  which  was  the  sub-  knew  that  they  had  been  manufac- 
ject  of  a  contract  or  combination  men-  tured  or  sold  under  a  contract  or  com- 
tioned  in  the  first  section,  any  ground  bination  in  violation  of  the  act.  In 
is  shown  for  holding  the  rest  of  the  the  case  of  simple  transportation  of 
act  inapphcable  to  carriers  by  railroad.  such  articles  the  carrier  would  be 
It  is  not  perceived  why,  if  the  rest  of  guilty  of  no  violation  of  any  of  the 
the  act  were  intended  to  apply  to  such  provisions  of  the  act.  Why,  there- 
a  carrier,  the  sixth  section  ought  fore,  would  it  follow  that  the  sixth 
necessarily  to  have  provided  for  the  section   should   provide   for   the   for- 
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§  409.  Actions  for  Treble  Damages.  Pleadings.  —  At  com- 
mon law  contracts  and  combinations  in  unreasonable  restraint 
of  trade  —  giving  the  phrase  its  modern  meaning  —  were  illegal 
in  the  sense,  but  only  in  the  sense,  of  being  unenforceable. 
Their  invahdity  prevented  any  action  based  upon  them,  but 
afforded  no  affirmative  cause  of  action.  The  federal  statute 
goes  much  further  than  the  common  law.  It  not  only  makes 
contracts  and  combinations  in  violation  of  its  provisions  per  se 
unlawful,  but  gives  a  person  injured  thereby  a  private  right  of 
action  for  punitive  damages.^  The  seventh  section  provides 
that  any  person  injured  in  his  business  or  property  by  anj'thing 
forbidden  or  declared  to  be  unlawful  by  the  act  may  recover 
threefold  his  damages,  costs  and  attorneys'  fees.^  An  action 
upon  the  statute  may  be  brought  in  any  circuit  court  of  the 
United  States  where  the  defendant  resides  or  is  found,  without 
regard  to  the  amount  in  controversy.  As  already  shown,  how- 
ever, this  action  at  law  is  the  only  remedy  afforded  a  private 
person  by  the  statute.  The  right  to  proceed  in  equity  is  granted 
only  to  the  government.^ 


feiture  of  the  property  of  the  carrier 
if  the  rest  of  the  act  were  intended  to 
apply  to  it?  To  subject  the  locomo- 
tives and  cars  to  forfeiture  under  such 
circumstances  might  also  cause  great 
confusion  to  the  general  business  of 
the  carrier,  and,  in  that  way,  inflict 
unmerited  punishment  upon  the  inno- 
cent owners  of  other  property  in  the 
course  of  transportation  in  the  same 
cars  and  drawn  by  the  same  locomo- 
tives. If  the  company  itself  violates 
the  act,  the  penalties  are  sufficient  as 
provided  for  therein." 

^  Wheeler-Stenzel  Co.  v.  National 
"Window  Glass  Jobbers'  Ass'n,  152 
Fed.  873  (1907);  "But  it  does  not 
follow,  as  is  argued  by  defendant  that 
it  does,  that,  because  at  common  law 
contracts  and  combinations  in  re- 
straint of  trade  were  only  illegal  in 
the  sense  of  being  unenforceable,  as 
being  contrary  to  public  pohcy,  and 
that  private  wrongs  cannot  be  predi- 
cated thereon,  proper  legislative  au- 
thority has  not,  by  making  such  con- 
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tracts  and  combinations  absolutely 
unlawful,  created  a  right  of  private 
action  in  one  who  has  suffered  in 
business  or  property  thereby,  even 
though  such  damage  or  loss  would 
not  have  been  actionable  at  common 
law." 

^  The  amount  of  the  attorneys' 
fees  is  within  the  discretion  of  the 
trial  court,  reasonably  exercised. 

Montague  v.  Lowry,  193  U.  S.  38 
(1904),  (24  Sup.  Ct.  Rep.  307). 

For  consideration  of  constitution- 
ality of  a  provision  for  the  recovery  of 
attorneys'  fees,  see  In  re  Grice,  79 
Fed.  627  (1897). 

^  See  ante,  §  406  :  "Proceedoigs  in 
Equity  by  Government.  Injunctive 
Relief.     Parties." 

In  Leonard  v.  Abner-Drury  Brew- 
ing Co.,  25  App.  D.  C.  161  (1905),  how- 
ever, it  was  held  that  the  fact  that  the 
statute  makes  u,  conspiracy  in  re- 
straint of  trade  criminal  does  not  pre- 
vent proceedings  in  equity  where 
such   conspiracy   works    or    threatens 
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While  the  statute  declares  broadly  that  damages  may  be  re- 
covered for  injuries  sustained  by  reason  of  any  violation  of  its 
provisions/  practically  speaking  a  plaintiff,  in  order  to  state  and 
estabhsh  a  cause  of  action  for  substantial  damages,  must  aver 
and  show : 

(1)  That  the  defendants  have  entered  into  a  combination  or 
conspiracy  to  restrain  or  monopolize  interstate  or  foreign 
commerce.^ 

(2)  That  he  has  been  injured  in  his  business  or  property  by 
reason  of  specific  acts  of  the  defendants  in  pursuance  of  such 
combination  or  conspiracy.^ 


irreparable  injury ;  that  the  statute 
affords  new  remedies  but  does  not 
substitute  them  for  those  previously- 
existing. 

And  in  Bigelow  v.  Calumet,  etc. 
Mining  Co.,  155  Fed.  869  (1907),  it 
was  held  that  a  person  claim.ing  to  be 
injured  by  a  violation  of  the  federal 
statute  could,  where  the  court  had 
jurisdiction  by  reason  of  diversity  of 
citizenship,  sue  for  injunctive  relief  — 
that  while  the  statute  might  not 
afford  such  reUef  in  an  action  based 
strictly  upon  it,  it  was  not  the  inten- 
tion of  the  statute  to  take  auay 
existing  remedies. 

^  Thus,  for  example,  it  is  possible 
that  a  single  corporation,  by  monopo- 
lizing interstate  trade  might  inflict 
injuries  for  which  damages  could  be 
recovered  under  the  statute.  But  all 
the  cases  which  have  yet  arisen  under 
the  seventh  section  of  the  act  have 
been  cases  of  combinations  or  con- 
spiracies. 

2  In  an  action  for  damages  under 
the  statute  a  complaint  is  demurrable 
which  fails  to  aver  that  the  acts  of  the 
defendants  complained  of  have  some 
connection  with  a  contract  or  com- 
bination in  restraint  of  interstate 
commerce.  Bishop  v.  American  Pre- 
sel-vers  Co.,  51  Fed.  272  (1892),  S.  C. 
105  Fed.  845  (1900).  See  also  Gibbs 
V.  McNeeley,  102  Fed.  599  (1900),  S. 
C.  107  Fed.   210  (1901),  118  Fed.  120 


(1902);  ElUs  v.  Inman,  131  Fed.  182 
(1904). 

A  manufacturer  injured  by  a  com- 
bination of  labor  organizations  in 
restraint  of  interstate  trade  and  com- 
merce may  maintain  an  action  for 
treble  damages  under  the  seventh 
section  of  the  act. 

Loewe  v.  Lawlor,  208  U.  S.  274 
(1908),  (28  Sup.  Ct.  Rep.  301). 

3  Gibbs  V.  McNeeley,  102  Fed.  599 
(1900),  S.  C.  107  Fed.  210  (1901),  118 
Fed.  120  (1902);  Lowry  v.  Tile,  etc. 
Ass'n,  106  Fed.  38  (1900),  {affirming 
98  Fed.  817  (1899)),  S.  C.  sub  nom. 
Montague  v.  Lowry,  115  Fed.  27 
(1902),  193  U.  S.  38  (1904),  (24  Sup. 
Ct.  Rep.  307). 

Rice  V.  Standard  Oil  Co.,  134  Fed. 
465  (1905):  "It  is  apparent  that 
mere  proof  that  the  defendant  has 
entered  into  a  contract  or  engaged  in 
a  combination  or  conspirac3'  in  re- 
straint of  trade  or  commerce  among 
the  several  States  will  not  be  suffi- 
cient to  support  a  cause  of  action 
under  the  seventh  section,  for  there 
must,  in  addition  thereto,  be  proof 
that  the  plaintiff  has,  by  reason 
thereof,  sustained  damage.  In  his 
declaration,  therefore,  the  plaintiff 
must  aver  not  only  facts  showing  such 
a  contract  or  combination  or  con- 
spiracy as  is  declared  by  the  act  to  be 
unlawful,  but  facts  showing  that  by 
reason  of  such  unlawful  thing  he  has 
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(3)  That  the  injury  has  involved  actual,  and   not   merely 
speculative,  damage  to  his  business  or  property.^ 


been  injured  in  his  business  or 
property." 

Section  se^'en  of  the  act  does  not 
authorize  an  action  against  an  al- 
leged trust  or  combination,  by  one 
who  was  a  party  to  its  organization 
and  a  stockholder  therein,  to  recover 
damages  resulting  from  the  enforce- 
ment by  defendant  of  rights  given  it 
by  the  alleged  unlavi'ful  agreement. 
Bishop  t'.  American  Preservers  Co., 
105  Fed.  845  (1900),  S.  C.  51  Fed.  272 
(1892). 

^  In  Lowry  v.  Tile,  etc.  Ass'Hj  106 
Fed.  46  (1900),  affirmed  sub  now. 
Montague  r.  Lowry,  115  Fed.  27 
(1902),  193  U.  S.  38  (1904),  (24  Sup. 
Ct.  Rep.  307)  — an  action  for  the  re- 
covery of  damages  under  the  seventh 
section  —  Judge  Morrow  charged  the 
jury  as  follows:  "Your  verdict  will 
be  limited  to  the  actual  damages 
which  the  evidence  shows  the  plain- 
tiffs have  sustained  by  reason  of  the 
acts  of  the  defendants  in  violation  of 
the  act  of  Congress.  The  sole  ques- 
tion, then,  as  to  damages,  in  this  case, 
relates  to  an  injury  which  the  plain- 
tiffs may  haxe  sustained  in  their  busi- 
ness by  reason  of  the  association  in 
question.  It  is  not  enough,  in  an 
action  of  this  kind,  which  is  one  at 
law,  for  the  j!>laintiffs  to  estabhsh  the 
exi-.tence  of  an  association  which 
comes  Tvithin  the  inhibition  of  the  act 
of  Congress.  Plaintiffs  must  go  still 
further,  and  the  burden  of  proof  is 
upon  them  to  show  some  real  and 
actual  damage  to  their  business  by 
reason  of  such  an  association.  .  .  . 
Mere  speculation  as  to  the  possible 
profits  of  a  mercantile  business,  in 
the  absence  of  e^idcnce  directed  to 
such  conditions,  cannot  be  indulged 
in  by  the  jury  for  purposes  of  finding 
a,  verdict  in  damages.  The  damages 
which  the  law  contemplates,  and 
which   the   act   of   Congress   pro\dde3 
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for,  must  be  reasonable  damages  as- 
certainable upon  the  e\'idence  pre- 
sented in  the  case.  There  must  be 
facts,  transactions,  actual  e\'idence  of 
some  material  and  pertinent  char- 
acter, relating  to  a  business  from 
which  the  jury  can  ascertain  with 
reasonable  certainty  that  damage  haa 
actually  been  worked  to  such  busi- 
ness, before  any  verdict  in  damages 
can  be  returned,  other  than  nominal 
damages." 

In  Whitwell  v.  Continental  To-- 
bacco  Co.,  125  Fed.  454  (1903),  where 
the  claim  for  damages  was  based  upon 
the  defendant's  refusal  to  sell  good^ 
to  the  plaintiff,  the  Court  said  :  "There 
is  another  reason  why  the  complaint 
in  this  action  fails  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 
The  sole  cause  of  the  damages  claimed 
in  it  is  shown  to  be  the  refusal  of  the 
defendants  to  sell  their  goods  to  the 
plaintiff  at  prices  which  would  enable 
him  to  resell  them  with  a  profit. 
Now,  no  act  of  omission  of  a  party  is 
actionable,  no  act  or  omission  of  a 
person  causes  legal  injury  to  another, 
unless  it  is  either  a  breach  of  contract 
with,  or  a  duty  to,  him.  The  dam- 
ages from  other  acts  or  omission  form 
a  part  of  that  damnuTn  absque  injuria 
for  which  no  action  can  be  main- 
tained or  recovery  had  in  the  courts. 
The  defendants  had  not  agreed  to  sell 
their  gootls  to  the  plaintiff  at  prices 
which  would  make  their  purchase 
profitable  to  him,  so  that  the  dam- 
ages he  suffered  did  not  result  from 
any  breach  of  any  contract  with  him. 
They  were  not  caused  by  the  breach 
of  anj'  legal  duty  to  the  plaintiff,  for 
the  defendants  owed  him  no  duty  to 
sell  their  products  to  him  at  any 
jirice  —  much  le.'^s,  at  prices  so  low 
that  he  could  reahze  a  profit  by  sell- 
ing them  again  to  others.  The  com- 
plaint,  therefore,    fails   to   show  that 
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The  fact  that  the  injuries  sustained  by  a  violation  of  the 
statute  are  suffered  wholly  within  a  single  State  in  no  way 
prevents  the  recovery  of  damages  therefor.  Damage  must 
nearly  always  be  "in  property,  that  is,  in  the  money  of  the 
plaintiff,  which  is  owned  within  some  particular  State."  ^ 


any  legal  injury  or  actionable  damages 
were  inflicted  upon  the  plaintiff  by 
the  acts  of  the  defendants." 

Where  a  city  brought  suit  for 
the  recovery  of  damages  under  the 
seventh  section  of  the  act  upon  the 
ground  that  it  had  been  compelled  by 
an  unlawful  combination  to  pay  more 
for  articles  purchased  than  they  were 
reasonably  worth,  the  Supreme  Court 
of  the  United  States  (Chattanooga 
Foundry,  etc.  Works  v.  City  of  At- 
lanta, 203  U.  S.  390,  396  (27  Sup.  Ct. 
Rep.  65),  affi,rming  127  Fed.  23  (1903), 
101  Fed.  900  (1900)),  said  :  "The  facts 
gave  rise  to  a  cause  of  action  under 
the  act  of  Congress.  Thecity  wasa  per- 
son within  the  meaning  of  section  7,  by 
the  express  pro\'ision  of  section  8.  It 
was  injured  in  its  property,  at  least,  if 
not  in  its  business  of  furnishing  water, 
by  being  led  to  pay  more  than  the 
worth  of  the  pipe.  A  person  whose 
property  is  diminished  by  a  payment 
of  money  wrongfully  induced  is 
injured  in  his  property.  The  transac- 
tion which  did  the  wrong  was  a  trans- 
action between  parties  in  different 
States,  if  that  be  material.  The  fact 
that  the  defendant  and  others  had 
combined  with  the  seller  led  to  the 
excessive  charge,  which  the  seller 
made  in  the  interest  of  the  trust  by 
arrangement  with  its  members,  and 
which  the  buyer  was  induced  to  pay 
by  the  semblance  of  competition,  also 
arranged  by  the  members  of  the  trust. 
One  object  of  the  combination  was 
to  prevent  other  producers  than  the 
Anniston  Pipe  and  Foundry  Company, 
the  seller,  from  competing  in  sales 
to  the  plaintiff.  There  can  be  no 
doubt  that  Congress  had  power  to 
give  an    action    for    damages    to    an 


individual  who  suffers  by  breach  of 
law." 

General  allegations  in  a  declara- 
tion based  upon  the  statute  showing 
that  as  EL  result  of  the  combination 
complained  of  the  plaintiff  has  lost 
customers  and  has  been  prevented 
from  making  a  profit  in  its  legitimate 
business,  as  had  been  the  case  before 
the  combination,  are  sufficient. 

Wheeler-Stenzel  Co.  v.  National 
Window  Glass  Jobbers'  Ass'n,  152 
Fed.  864  (1907). 

AVhere  foreign  ship-owners  formed  a 
combination  and  granted  rebates  to 
parties  who  used  their  vessels  exclu- 
sively in  shipping  from  an  American 
port,  and  the  plaintiffs  made  ship- 
ments but  lost  their  right  to  the  re- 
bates under  the  arrangement  by  ship- 
ping by  other  lines,  it  was  held,  in  ad. 
action  against  the  combination  to 
recover  damages  under  the  seventh 
section,  that  the  plaintiffs'  substantial 
claim  grew  out  of  the  withholding  of 
the  rebates  which  was  not  an  item 
of  damage  growing  proximately  out  of 
the  combination  and  that  they  were 
not  entitled  to  recover. 

Thomsen  v.  Union  Castle  Mail  S. 
S.  Co.,  149  Fed.  933  (1907).  The 
writ  of  error  in  this  case  to  the  U.  S. 
Circuit  Court  of  Appeals  has  not  yet 
been  passed  upon. 

For  complaint  describing  an  un- 
lawful combination  of  lumber  dealers 
and  manufacturers  and  stating  a 
cause  of  action  for  the  recovery  of 
damages  under  the  seventh  section  of 
the  act,  see  Elhs  v.  In  man,  131  Fed. 
182  (1904). 

^  Chattanooga  Foundry,  etc.  Works 
V.  aty  of  Atlanta,  203  U.  S.  390,  397 
(1906),  (27  Sup.  Ct.  Rep.  65),  afirm- 
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The  recovery  of  treble  damages  under  the  seventh  section 
must  be  by  direct  action  and  not  by  way  of  set-off  in  an  action 
for  the  price  of  goods  sold  by  the  alleged  unlawful  combina- 
tion.^ 

Upon  the  trial  of  an  action  for  the  recovery  of  threefold  dam- 
ages, the  jury  assess  the  actual  damages  sustained,  and  the  court, 
in  entering  the  judgment  upon  theverdict,  trebles  the  amount.^ 

The  declaration  in  an  action  for  the  recovery  of  damages  must 
state  the  substantial  facts  relied  upon  to  establish  a  violation 
of  the  act.  It  is  not  sufficient  to  follow  the  language  of  the 
statute.' 

§  410.  Limitations  of  Actions.  —  The  right  of  action  for  the 
recovery  of  treble  damages  under  the  seventh  section  of  the 
statute  is  granted  as  a  remedy  for  a  private  wrong  and  is  com- 
pensatory in  its  purpose  and  effect  —  the  damages  allowed  in 
excess  of  those  actually  sustained  being  regarded  as  exemplary. 
An  action  based  upon  the  statute,  therefore,  being  remedial 
rather  than  penal  in  its  nature,  is  governed  as  to  limitation  by 
the  statutes  of  the  State  where  it  is  brought  and  not  by  the 
federal  statute''  prescribing  a  limitation  of  five  years  for  a  "  suit 
or  prosecution  for  any  penalty  or  forfeiture,  pecuniar}'  or  other- 
wise, accruing  under  the  laws  of  the  United  States."  ^ 

§  411.  Effect  of  Voluntary  Dissolution  of  Combination  pend- 
ing Proceedings.  —  The  equitable  remedy  afforded  the  govern- 
ment to  restrain  combinations  in  violation  of  the  statute  is  for 
the  protection  of  the  rights  of  the  public,  and  the  relief  granted 
should  be  adequate  to  the  occasion.  The  mere  dissolution  of 
the  unlawful  combination  may  not  be  the  most  important  part 


ing  127  Fed.  23  (1903),  101   Fed.  900  Fed.      23      (1903),      101      Fed.      900 

(1900).  (1900). 

'  Connolly    v.    Union    Sewer    Pipe  The  fact  that  no  federal  statute  is 

Co.,  184  U.  S.  640(1902),  (22  Sup.  Ct.  applicable  leaves  the  matter  of  limi- 

Rep.  431).  tation  to  local  law  (U.  S.  Rev.  Stat., 

^  Lowry    v.    Tile,    etc.    Ass'n,    106  §  721),  and  in  the  above  case  it  was 

Fed.  46  (1900).  held  that  the  ten  year  limitation  of 

'  CiUey  v.  United   Shoe  Mach.  Co.,  the    Tennessee    Code    for    all    actions 

152  Fed.  726  (1907).  not  expressly  proA'ided  for  controlled 

*  U.  S.  Rev.  Stat.,  §  1047.  an  action  under  the  seventh  section 

'  Chattanooga  Foundry,  etc.  AA'orks  of  the  statute,  rather  than  the  three 

^.  City  of  Atlanta,  203  U.  S.  390  (1906),  year  limitation  for  injuries  to  real  or 

(27    Sup.  Ct.  Rep.  65),  affirming  127  personal  property. 
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of  the  litigation.  The  essential  question  is  the  validity  of  the 
agreement;  and  the  injunction  prayed  for  may  properly  go  so 
far  as  to  enjoin  the  execution  of  similar  agreements  in  the  future. 

In  such  a  case^  the  dissolution  of  an  unlawful  association,  after 
judgment  and  pending  appeal,  does  not  deprive  the  appellate 
court  of  jurisdiction.^ 

§  412.  Proof  of  Violation  of  Statute.  Evidence.  —  In  deter- 
mining whether  a  particular  contract  or  combination  comes 
within  the  provisions  of  the  federal  statute,  illegality  is  not  to  be 
presumed  but  must  be  proved.^  It  must  be  shown  that  the 
agreement,  or  the  method  of  doing  business  thereunder,  is  in 
violation  of  the  statute. 

But  where  the  necessary  effect  of  an  agreement,  as  shown  upon 
its  face,  is  to  restrain  interstate  trade  or  commerce,  the  com- 
bination thereunder  is  illegal,  and  the  question  of  the  intent  of 
the  parties,  in  entering  into  it,  is  immaterial.^     But  where  the 


^  United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  304  (1896), 
(17  Sup.  Ct.  Rep.  540):  "Although 
the  general  rule  is  that  equity  does 
not  interfere  simply  to  restrain  a,  pos- 
sible future  violation  of  law,  yet, 
where  parties  have  entered  into  an 
illegal  agreement  and  are  acting  under 
it,  and  there  is  no  adequate  rem.edy 
at  law  and  the  jurisdiction  of  the 
court  has  attached  by  the  filing  of  a 
bill  to  restrain  such  or  any  like  action 
under  a  similar  agreement,  and  a  trial 
has  been  had,  and  judgment  entered, 
the  appellate  jurisdiction  of  the  court 
is  not  ousted  by  a  simple  dissolution 
of  the  association  effected  subse- 
quently to  the  entry  of  judgment  in 
the  suit.  Private  parties  may  settle 
their  controversies  at  any  time,  and 
rights  which  a  plaintiff  may  have  had 
at  the  time  of  the  commencement 
of  the  action  may  terminate  before 
judgment  is  obtained  or  while  the  case 
is  on  appeal,  and  in  any  such  case, 
the  court,  being  informed  of  the  facta, 
will  proceed  no  further  in  the  action. 
Here,  however,  there  has  been  no  ex- 
tinguishment of  the  rights  (whatever 
they  are)  of.,  the  public,  the  enforce- 


ment of  which  the  government  has 
endeavored  to  procure  by  a  judgment 
of  a  court  under  the  provisions  of  the 
act  of  Congress  above  cited.  The 
defendants  cannot  foreclose  those 
rights  nor  prevent  the  assertion 
thereof  by  the  government,  as  a  sub- 
stantial trustee  for  the  public  under 
the  acts  of  Congress,  by  any  such 
action  as  has  been  taken  in  this  case. " 

See  also  United  States  v.  Work- 
ingmen's  Amalgamated  Council,  "54 
Fed.  994  (1893). 

^  United  States  v.  Addyston  Pipe, 
etc.  Co.,  78  Fed.  723  (1897),  {reversed 
85  Fed.  271)  (1898),  175  U.  S.  121 
(1899),  (20  Sup.  Ct.  Rep.  96) ;  United 
States -y.  Trans-Missouri  Freight  Ass'n, 
58  Fed.  58  (1893),  {reversed  166  U.  S. 
341)  (1897),  (17  Sup.  Ct.  Rep.  540). 
The  reversals  of  the  judgments  of  the 
lower  courts  in  these  cases  in  no  way 
affects  the  principle  stated  in  the  text. 

^  United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  341  (1897), 
(17  Sup.  Ct.  Rep.  540):  "Although 
the  case  is  heard  on  bill  and  answer, 
thus  making  it  necessary  to  assume 
the  truth  of  the  allegations  in  the 
answer  whicTi   are   well   pleaded,    yet 
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agreement,  itself,  does  not  establish  the  illegality  of  the  com- 
bination, it  may  be  shown  by  all  the  facts  and  circumstances  of 
the  case;  and  the  practical  working  and  effect  of  the  defendant's 
methods  of  doing  business  may  properly  be  considered.^  In 
such  a  case,  the  objects,  intent  and  purposes  of  the  parties  to 
the  combination  may  be  very  material.^ 

In  Addyston  Pipe,  etc.  Co.  v.  United  States,^  the  Supreme 
Court  of  the  United  States  said:  "It  is  the  effect  of  the  com- 
bination in  limiting  and  restricting  the  right  of  each  of  the  mem- 
bers to  transact  business  in  the  ordinaiy  way,  as  well  as  its 
effect  upon  the  volume  or  extent  of  the  dealing  in  the  com- 
modity, that  is  regarded.  All  the  facts  and  circumstances  are, 
however,  to  be  considered  in  order  to  determine  the  fundamental 
question  —  whether  the  necessary  effect  of  the  combination  is 
to  restrain  interstate  commerce."  * 


the  legal  effect  of  the  agreement  itself 
cannot  be  altered  by  the  answer,  nor 
can  its  violation  of  law  be  made  vaHd 
by  allegations  of  good  intention  or  of 
desire  to  sim.ply  maintain  reasonable 
rates;  nor  can  the  plaintiffs*  allega- 
tions as  to  the  intent  with  which  the 
agreement  was  entered  into  be  re- 
garded, as  such  intent  is  denied  on  the 
part  of  the  defendants.  And  if  the 
intent  alleged  in  the  bill  were  a  neces- 
sary fact  to  be  proved  in  order  to 
maintain  the  suit,  the  bill  would  have 
to  be  dismissed.  In  the  ^aew  we 
have  taken  of  the  question,  the  intent 
alleged  by  the  government  is  not 
necessary  to  be  proved.  The  ques- 
tion is  one  of  law  in  regard  to  the 
meaning  and  effect  of  the  agreement 
itself;  namely,  does  the  agreement 
restrain  trade  or  commerce  in  any 
way  so  as  to  be  a  violation  of  the  act  ? 
We  have  no  doubt  that  it  does." 

>  United  States  v.  Hopkins,  82  Fed. 
534  (1897),  {reversed  on  other  grounds, 
171  U.  S.  578  (1898),  (19  Sup.  Ct.  Rep. 
40))  :  "The  first  question,  whether 
there  is  any  combination  in  restraint 
of  trade  or  commerce,  or  a  combina- 
tion to  monopolize  any  part  of  trade 
or  comm^erce,  on  the  paft  of  the  de- 
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fendant  association,  is  to  be  deter- 
mined, not  alone  from  what  appears 
upon  the  face  of  its  preamble,  rules 
and  by-laws,  but  from  the  entire  sit- 
uation and  the  practical  working  and 
results  of  the  defendants'  methods  of 
doing  business,  as  disclosed  by  the 
testimony  in  the  case." 

In  United  States  v.  "Workingmen's 
Amalgamated  Council,  54  Fed.  994 
(1893),  it  was  held  that  in  order  to 
sustain  the  allegations  of  a  bill  pray- 
ing for  an  injunction  against  a  combi- 
nation in  restraint  of  interstate  com- 
merce, the  complainant  might  offer 
in  e^-idence  the  official  proclamation 
of  the  A'arious  government  officers, 
and  also  newspaper  reports,  supported 
by  affidavits,  containing  manifestos 
and  declarations  of  the  respondents. 

2  In  United  States  v.  Mac.Vndrews, 
etc.  Co.,  149  Fed.  836  (1907),  it  was 
held  that  a  violation  of  the  statute 
was  shown  where  the  e\'idence  estab- 
lished the  existence  of  a  combination 
with  intent  to  effect  the  restraint  of 
ipterstatc  commerce. 

^  Addyston  Pipe,  etc.  Co.  v.  United 
States,  175  U.  S.  211  (1899),  (20  Sup. 
Ct.  Rep.  96). 

*  The  facts  stated  or  shown  in  the 
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§  413.  Interpretation  of  Immunity  Proviso.  —  The  proviso  in 
the  general  appropriation  act  of  1903,  already  referred  to,'  that 
no  person  shall  be  prosecuted  on  account  of  anything  which  he 
may  testify  to  .in  any  proceeding  under  the  federal  anti-trust 
statute,  is  entitled  to  a  sufficiently  broad  interpretation  to  pro- 
tect a  witness  in  disclosures  made  in  pursuance  of  any  judicial 
inquiry  under  the  act.  Accordingly,  it  is  held  that  the  examina- 
tion of  a  witness  before  a  grand  jury  is  a  "proceeding"  within 
the  meaning  of  the  proviso.^ 

The  practical  effect  of  the  proviso  is  to  take  a  witness  testify- 
ing in  any  proceeding  under  the  federal  statute  out  of  the  opera- 
tion of  the  Fifth  Amendment.^  If  he  cannot  be  prosecuted 
on  account  of  his  testimony,  he  is  not  incriminated  by  his  testi- 
mony. And  notwithstanding  that  the  immunity  may  not  extend 
to  prosecutions  in  a  State  court,  he  cannot  refuse  to  testify. 
In  granting  immunity  "  the  only  danger  to  be  considered  is  one 
arising  within  the  same  jurisdiction  and  under  the  same  sov- 
ereignty." * 

The  same  principles  apply  to  written  as  to  oral  testimony. 
A  witness  who  cannot  set  up  the  Fifth  Amendment  as  to  oral 
testimony  on  account  of  the  immunity  granted  by  the  proviso, 
cannot  avail  himself  of  it  to  prevent  the  production  of  books 
and  papers.'" 

The  Fifth  Amendment  is  for  the  personal  protection  of  the 
witness,  and  he  cannot  set  it  up  in  a  proceeding  under  the 
statute  in  behalf  of  a  corporation  of  which  he  may  be  the 
agent  or  representative.  With  respect  to  testimony  concern- 
ing the  affairs  of  his  corporation,  the  immunity  proviso  is 
inapplicable.  If  the  witness  has  no  constitutional  right  to  de- 
cline to  give  such  testimony,  there  is  no  reason  why  he  should 
be  protected  in  giving  it." 

recent    important    cases    of     United  ^  Hale    v.    Henkel,    201    TJ.    S.    43 

States  V.   MacAndrews,   etc.  Co.,   149  (1906),  (26  Sup.  Ct.  Rep.  370). 
Fed.    823,    836    (1907),    and    United  '  The  Fiftii  Amendment  is  printed 

States  V.  Standard  Oil  Co.,  152  Fed.  in  note  to  §  420,  post. 
292    (1907),    should   be   examined  in  "  Hale    v.    Henkel,    201    U.    S.    43 

considering  the   evidence  tending  to  (1906),  (26  Sup.  Ct.  Rep.  370). 
establish     combinations     and       con-  ^  Hale    v.    Henkel,    201    U.    S.    43 

spiracles     contrary    to      the     federal  (1906),  (26  Sup.  Ct.  Rep.  370). 
statute.  8  In  Hale  v.  Henkel,  201  U.  S.  43, 

1  See  ante,  §  385.  69    (1906),    (26    Sup.   Ct.  Rep.  370), 
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State  Anti-teust  Statutes 


CHAPTER   XLI 

STATE    STATUTES   AND    THEIR    CONSTITUTIONALITY 

I  414.    The  Statutes.      Development  of  State  Legislation. 

§  415.    Sphere  of  State  Legislation.      Operation  of  Coniinerce  Clause  of  the 

Constitution. 
§  416.    Controlling    Propositions    in    determining    Constitutionality    of    State 

Statutes. 
§  417.    Power  of  State  to  prohibit  Combinations  of  Quasi-public  Corporations. 

Power  over  Property  devoted  to  Public  Uses. 
§  418.    Power  of  State  to  prohibit  Combinations  of  Corporations  in  Exercise  of 

Reserved  Power. 
§419.    Validity  of  State  Statutes  tested   by   Fourteenth    Amendment  —  (A) 

Right  to  Contract. 
§  420.    Vahdity  of  State    Statutes  tested   by  Fourteenth    Amendment  —  (B) 

Police  Power  of  the  State. 
§  421.    Validity  of  State  Statutes    tested    by   Fourteenth    Amendment — (C) 

Class  Legislation. 
§  422.    Validity  of  State  Statutes  under  State  Constitutional  Provisions. 
§  423.    State  Courts'   Interpretation  of    State    Statute    followed    by    Federal 

Courts  in  determining  its  Constitutionality. 
§  424.    Who  may  question  Constitutionality  of  Statutes. 

§  414.    The   Statutes.     Development  of  State  Legislation.  — > 

A  summary  of  the  State  laws  against  combinations  —  commonly 

the    Supreme    Court    of    the    United  mony,  even  though  he  were  the  agent 

States   said:     "But   it   is   further   in-  of  such   person.     A   privilege   so   ex- 

sisted  that  while  the  immunity  statute  tensive  might  be  used  to  put  a  stop  to 

may  protect  individual  witnesses,   it  the    examination    of    every    witness 

would  not  protect  the  corporation  of  who  was  called  upon  to  testify  before 

which   appellant  was   the   agent   and  the    grand    jury   with   regard   to   the 

representative.     This  is  true,  but  the  doings    or   business    of   his    principal, 

answer  is  that  it  was  not  designed  to  whether  such  principal  were  an  indi- 

do  so.     The  right  of    a  person  under  vidual  or  a  corporation.     The   ques- 

the  Fifth  Amendment  to  refuse  to  in-  tion     whether     a     corporation     is     a 

criminate  himself  is  purely  a  personal  'person'  witliin   the  meaning  of  this 

privilege     of     the     witness.     It     was  Amendment    really    does    not    arise, 

never    intended    to    permit    him    to  except,  perhaps,  where  a  corporation 

plead  the  fact  that  some  third  person  is  called  upon  to  answer  a  bill  of  dis- 

might   be   incriminated  by  his   testi-  covery,  since  it  can  only  be  heard  by 
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called    **  anti-trust"     acts  — is    printed    in    the    subjoined 
note.^ 


oral  evidence,  in  the  person  of  some 
one  of  its  agents  or  employes.  The 
Amendment  is  limited  to  a  person 
who  shall  be  compelled  in  any  crimi- 
nal case  to  be  a  witness  against  him- 
self, and  if  he  cannot  set  up  the  privi- 
lege of  a  third  person,  he  certainly 
cannot  set  up  the  privilege  of  a  cor- 
poration. As  the  combination  or 
conspiracies  provided  against  by  the 
Sherman  Anti-Trust  Act  can  ordi- 
narily be  proved  only  by  the  testi- 
mony of  parties  thereto,  in  the  person 
of  their  agents  or  employes,  the  privi- 
lege claimed  would  practically  nullify 
the  whole  act  of  Congress.  Of  what 
use  would  it  be  for  the  legislature  to 
declare  these  combinations  unlawful 
if  the  judicial  power  may  close  the 
door  of  access  to  every  available 
source  of  information  upon  the  sub- 
ject? Indeed,  so  strict  is  the  rule 
that  the  privilege  is  a  personal  one 
that  it  has  been  held  in  some  cases 
that  counsel  will  not  be  allowed  to 
make  the  objection." 

See  also  McAlister  v.  Henkel,  201 
U.  S.  90  (1906),  (26  Sup.  Ct.  Rep. 
385). 

1  Alabama.  Grim.  Code  1907,  ch. 
273,  §  7579  :  "Any  person  or  corpora- 
tion, who  engages  or  agrees  with  other 
persons  or  corporations,  or  enters  into, 
directly  or  indirectly,  any  combina- 
tion, pool,  trust,  or  confederation,  to 
regulate  or  fix  the  price  of  any  article 
or  commodity  to  be  sold  or  produced 
within  this  State ;  or  any  person  or 
corporation  who  enters  into,  becomes 
a.  member  of,  or  party  to,  any  pool, 
agreement,  combination,  or  confedera- 
tion to  fix  or  limit  the  quantity  of  any 
article  or  commodity  to  be  produced, 
manufactured,  mined,  or  sold  in  this 
State,  must,  on  conviction,  be  fined 
not  less  than  five  hundred  nor  more 
than  two  thousand  dollars." 

Ih.      §  7580:      "Any   corporation 


chartered  under  the  laws  of  this  State, 
or  any  officer,  stockholder,  agent,  or 
employee  of  any  such  corporation, 
which  enters  into  any  combination 
with  any  other  corporation  or  person 
with  the  intent  to  place  the  manage- 
ment or  control  of  any  such  corpora- 
tion in  the  hands  of  another  corpora- 
tion or  person,  and  thereby  limit  or  fix 
the  price,  or  restrict  or  diminish  the 
production,  manufacture,  sale,  use, 
or  consumption  of  any  article  of  com- 
merce, must,  on  conviction,  be  fined 
not  less  than  five  hundred  nor  more 
than  two  thousand  dollars." 

Arkansas.  Const.  Art.  II,  §  19 : 
"Perpetuities  and  monopolies  are  con- 
trary to  the  genius  of  a  repubhc,  and 
shall  not  be  allowed.  " 

Acts  of  1905.  Act  1,  §  1:  "Any 
corporation  organized  under  the  laws 
of  this  or  any  other  State,  or  country, 
and  transacting  or  conducting  any 
kind  of  business  in  this  State,  or  any 
partnership  or  individual,  or  other 
association  or  persons  whatsoever, 
who  are  now,  or  shall  hereafter  create, 
enter  into,  become  a  member  of,  or  a 
party  to,  any  pool,  trust,  agreement, 
combination,  confederation  or  under- 
standing, whether  the  same  is  made 
in  this  State  or  elsewhere,  with  any 
other  corporation,  partnership,  indi- 
vidual, or  any  other  person  or  asso- 
ciation of  persons,  to  regulate  or  fix 
either  in  this  State  or  elsewhere  the 
price  of  any  article  of  manufacture, 
mechanism,  merchandise,  commodity, 
convenience,  repair,  any  product  of 
mining,  or  any  article  or  thing  what- 
soever, or  the  price  or  premium  to  be 
paid  for  insuring  property  against 
loss  or  damage  by  fire,  lightning  or 
tornado,  or  to  maintain  said  price 
when  so  regulated  or  fixed,  or  who  are 
now,  or  shall  hereafter  enter  into, 
become  a  member  of,  or  u  party  to 
any  pool,  agreement,  contract,  com- 
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These  statutes  have  followed  as  the  inevitable  result  of  the 
working  of  the  laws  of  trade  in  the  face  of  an  adverse  public 


bination,  association  or  confedera- 
tion, whether  made  in  this  State  or 
elsewhere,  to  fix  or  Umit  in  this  State  or 
elsewhere,  the  amount  or  quantity  of 
any  article  of  manufacture,  mechan- 
ism, merchandise,  commodity,  con- 
venience, repair,  any  product  of  min- 
ing, or  any  article  or  thing  whatso- 
ever, or  the  price  or  premium  to  be 
paid  for  insuring  propert}'  against 
loss  or  damage  by  fire,  lightning, 
storm,  cyclone,  tornado  or  any  other 
kind  of  policy  issued  by  any  corpora- 
tion, partnership,  indi\"idual  or  asso- 
ciation of  persons  aforesaid,  shall 
be  deemed  and  adjudged  guilty  of  a 
conspiracy  to  defraud  and  be  sub- 
ject to  the  penalties  as  provided  by 
this  act." 

§  5  :  "A  monopoly  is  any  union  or 
combination  or  consolidation  or  affilia- 
tion of  capital,  credit,  property,  assets, 
trade,  customs,  skill  or  acts  of  any 
other  valuable  thing  or  possession, 
by  or  between  persons,  firms  or  cor- 
porations, whereby  any  one  of  the 
purposes  or  objects  mentioned  in  this 
act  is  accomphshed  or  sought  to  be 
accomplished,  or  whereby  any  one  or 
more  of  said  purposes  are  promoted 
or  attempted  to  be  executed  or  carried 
out,  or  whereby  the  several  results 
described  herein  are  reasonably  cal- 
culated to  be  produced ;  and  a  mo- 
nopoly, as  thus  defined  and  contem- 
plated, includes  not  merely  such  com- 
bination by  and  between  two  or 
more  persons,  firms  and  corporations, 
acting  for  themselves,  but  is  especially 
defined  and  intended  to  include  all 
aggregations,  amalgamations  affilia- 
tions, consolidations,  or  incorpora- 
tions of  capital,  skill,  credit,  assets, 
property,  custom,  trade,  or  other 
valuable  thing  or  possession  whether 
effected  by  the  ordinary  methods  of 
partnership  or  by  actual  union  under 
the   legal   form  of  a   corporation,    or 
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any  incorporated  body  resulting  from 
the  union  of  one  or  more  distinct 
firms  or  corporations,  or  by  the  pur- 
chase, acquisition  or  control  of  shares 
or  certificates  of  stocks  or  bonds,  or 
other  corporate  property  or  fran- 
chises, and  all  partnerships  or  cor- 
porations that  have  been  or  may  be 
created  by  the  consolidation  or  amal- 
gamation of  the  separate  capital, 
stocks,  bonds,  assets,  credit,  property, 
customs,  trade,  corporate  or  firm 
belongings  of  two  or  more  firms  or 
corporations  or  companies,  are  es- 
pecially declared  to  constitute  mo- 
nopolies within  the  meaning  of  this 
act  if  so  created  or  entered  into  for 
any  one  or  more  of  the  purposes 
named  in  this  act ;  and  a  monopoly, 
as  thus  defined  in  this  section,  is 
hereby  declared  to  be  unlawful  and 
against  public  policy,  and  any  and 
all  persons,  firms,  corporations,  or 
associations  of  persons  engaged 
therein,  shall  be  deemed  and  adjudged 
to  be  guilty  of  a  conspiracy  to  de- 
fraud, and  shall  be  subject  to  the 
penalties  prescribed  in  this  act. 

§  6  :  "If  any  person,  persons,  com- 
pany, partnership,  association,  cor- 
poration or  agent  engaged  in  the 
manufacture  or  sale  of  any  article  of 
commerce  or  consumption  produced, 
manufactured  or  mined  in  this  State, 
or  elsewhere,  shall,  ^-ith  the  intent  and 
purpose  of  dri\ing  out  competition, 
or  for  the  purpose  of  financially  in- 
juring competitors,  sell  -nathin  the 
State  at  less  than  cost  of  manufacture 
or  production,  or  sell  in  such  a  way, 
or  give  away  in  this  State,  their  pro- 
ductions for  the  purpose  of  driWng  out 
competition,  or  financially  injuring 
competitors  engaged  in  similar  busi- 
ness, *aid  person  or  persons,  company, 
partnership,  association,  corporation, 
or  agent  resorting  to  this  method  of 
securing     a     monopoly    within     this 
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policy.     As  pointed  out  in  the  preliminary  part  of  this  treatise, 
the  modern  tendency  of  business  is  toward  combination  —  the 


State  in  such  business  shall  be 
deemed  guilty  of  a  conspiracy  to 
form  or  secure  a  trust  or  monopoly  in 
restraint  of  trade,  and  on  conviction 
thereof  shall  be  subjected  to  the 
penalties  of  this  act." 

The  other  sections  of  the  act  re- 
late to  ^  penalties,  remedies  and  pro- 
cedure. For  penalties,  see  post, 
§§  447,  448. 

Cahfomia.  * '  Cartwright  Anti- 
Trust  Bill, "  approved  March  23,  1907  : 

§  1.  "A  trust  is  a  combination  of 
capital,  skill  or  acts  by  two  or  more 
persons,  firms,  partnerships,  corpora- 
tions or  associations  of  persons,  or  of 
any  two  or  more  of  them  for  either, 
any  or  all  of  the  following   purposes : 

1.  To  create  or  carry  out  restric- 
tions in  trade  or  commerce. 

2.  To  limit  or  reduce  the  produc- 
tion, or  increase  or  reduce  the  price  of 
merchandise  or  of  any  commodity. 

3.  To  prevent  competition  in 
manufacturing,  making,  transporta- 
tion, sale  or  purchase  of  merchan- 
dise, produce  or  any  commodity. 

4.  To  fix  at  any  standard  or  figure, 
whereby  its  price  to  the  public  or  con- 
sumer shall  be  in  any  manner  con- 
trolled or  established,  any  article  or 
commodity  of  merchandise,  produce 
or  commerce  intended  for  sale,  barter, 
use  or  consumption  in  this  State. 

5.  To  make  or  enter  into  or  exe- 
cute or  carry  out  any  contracts,  obli- 
gations or  agreements  of  any  kind  or 
description,  by  which  they  shall  bind 
or  have  bound  themselves  not  to  sell, 
dispose  of  or  transport  any  article 
or  any  commodity  or  any  article  of 
trade,  use,  merchandise,  commerce  or 
consumption  below  a  common  stand- 
ard figure,  or  fixed  value,  or  by  which 
they  shall  agree  in  any  m^anner  to  keep 
the  price  of  such  article,  commodity 
or  transportation  at  a  fixed  or  gradu- 
ated figure,  or  by  which  they  shall  in 


any  manner  estabhsh  or  settle  the 
price  of  any  article,  commodity  or 
transportation  between  them  or  them- 
selves and  others,  so  as  to  directly  or 
indirectly  preclude  a  free  and  unre- 
stricted competition  among  them- 
selves, or  any  purchasers  or  consumers 
in  the  sale  or  transportation  of  any 
such  article  or  commodity,  or  by 
which  they  shall  agree  to  pool,  com- 
bine or  directly  or  indirectly  unite 
any  interests  that  they  may  have 
connected  with  the  sale  or  trans- 
portation of  any  such  article  or  com- 
modity, that  its  price  might  in  any 
manner  be  affected.  Every  such  trust 
as  is  defined  herein  is  declared  to  be 
unlawful,  against  public  policy,  and 
void. " 

The  remaining  sections  of  the  bill 
relate  to  remedies,  penalties  and 
procedure.  For  penalties,  see  post, 
§447. 

Florida.  Laws  1897,  ch.  4534,  re- 
lates only  to  combinations  to  ob- 
struct the  sale  of  meat  or  edible  live 
stock  in  the  State.  For  penalties 
see  post,  §§  446,  448. 

Georgia.  Constitutional  provision 
(Art.  IV.  §  2,  par.  4)  against  agree- 
ments for  prevention  of  competition 
appears  ante,  §  32  n. 

The  Georgia  anti-trust  act  of 
December  23,  1896  (Supp.  to  Code 
1901,  §  6467),  was  held  to  be  uncon- 
stitutional by  the  Supreme  Court  of 
that  State  in  Brown  v.  Jacobs'  Phar- 
macy Co.,  115  Ga.  429  (1902),  (41  S. 
E.  Rep.  553,  90  Am.  St.  Rep.  126, 
57  L.  R.  A.  547). 

For  consideration  of  the  constitu- 
tional question  involved,  see  post, 
§421. 

Illinois.  Meyer's  111.  Stat.  1898, 
ch.  140  b  (Act  of  June  11,  1891,  as 
amended  by  Laws-  1897,  p.  298)  : 
(1)  "If  any  corporation  organized 
under  the  laws  of  this  or  any  other 
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unification  of  interests  and  concentration  of  control.     During 
the  past  twenty  years  —  especially  during  the  past  decade  — 


State  or  country,  for  transacting  or 
conducting  any  kind  of  business  in 
this  State,  or  any  partnership  or  indi- 
vidual or  other  association  of  persons 
whatsoever,  shall  create,  enter  into, 
become  a  member  of  or  a  party  to 
any  pool,  trust,  agreement,  combina- 
tion, confederation  or  understanding 
with  any  other  corporation,  partner- 
ship, individual  or  any  other  person 
or  association  of  persons,  to  regulate 
or  fix  the  price  of  any  article  of  mer- 
chandise or  commodity,  or  shall  enter 
into,  become  a  member  of  or  a  party 
to  any  pool,  agreem.ent,  contract, 
combination  or  confederation  to  fijc 
or  limit  the  amount  or  quantity  of 
any  article,  commodity  or  merchan- 
dise to  be  manufactured,  mined,  pro- 
duced or  sold  in  this  State,  such  cor- 
poration, partnership  or  individual 
or  other  association  of  persons  shall 
be  deemed  and  adjudged  guilty  of  a 
conspiracy  to  defraud,  and  be  subject 
to  indictment  and  punishment  as  pro- 
\dded  in  this  act:  Provided,  however. 
That  in  the  mining,  manufacture  or 
production  of  articles  of  merchandise, 
the  cost  of  which  is  mainly  made  up 
of  wages,  it  shall  not  be  unlawful  for 
persons,  firms  or  corporations  doing 
business  in  this  State  to  enter  into 
joint  arrangements  of  any  sort,  the 
principal  object  or  effect  of  which  is 
to  maintain  or  increase  wages. 

(2)  "It  shall  not  be  lawful  for  any 
corporation  to  issue  or  to  own  trust 
certificates,  or  for  any  corporation, 
agent,  officer  or  employees,  or  the 
directors  or  stockholders  of  any  cor- 
poration, to  enter  into  any  combina- 
tion, contract  or  agreement  with  any 
person  or  persons,  corporation  or 
corporations,  or  with  any  stockholder 
or  director  thereof,  the  purpose  and 
effect  of  which  combination,  contract 
or  agreement  shall  be  to  place  the 
management  or  control  of  such  com- 
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bination  or  combinations,  or  the  manu- 
factured product  thereof,  in  the  hands 
of  any  trustee  or  trustees,  w^ith  the 
intent  to  limit  or  fix  the  price  or  lessen 
the  production  and  sale  of  any  article 
of  commerce,  use  or  consumption,  or 
to  prevent,  restrict  or  diminish  the 
manufacture  or  output  of  any  such 
article.'' 

(3)  All  contracts  or  agreements  in 
\iolation  of  any  provision  of  this  act 
are  absolutely  void. 

For  provision  that  act  may  be 
pleaded  as  a  defence  see  post,   §  445. 

For  penalties  against  corporations 
and  individuals,  see  -post,  §§  446,  448. 

The  later  Ilhnois  anti-trust  act  of 
June  20,  1893  (Starr  and  Curtis  Ann. 
Stat.  ch.  38,  par.  109),  has  been  de- 
clared unconstitutional  by  the  Su- 
preme Court  of  the  United  States. 
See  post,  §  421.  The  proviso  in  the 
Act  of  1891,  with  respect  to  com- 
binations regarding  wages  has  also 
been  declared  unconstitutional  by  the 
Illinois  Supreme  Court.  See  post,  § 
421. 

Indiana.  Laws  1907,  ch.  243,  §  1 : 
"That  every  scheme,  design,  under- 
standing, contract,  combination  in 
the  form  of  a  trust  or  otherwise,  or 
conspiracy  in  restraint  of  trade,  or 
commerce,  or  to  create  or  carry  out 
restrictions  in  trade  or  commerce,  or 
to  deny  or  refuse  to  any  person  or  per- 
sons full  participation,  on  equal  terms 
with  others,  in  any  telegraphic  service 
transmitting  matter  prepared  or  in- 
tended for  public  use,  or  to  limit  or 
reduce  the  production,  or  increase 
or  reduce  the  price  of  merchandise 
or  any  commodity,  natural  or  ar- 
tificial, or  to  prevent  competition 
in  manufacturing,  within  or  T\-ithout 
this  State,  is  hereby  declared  to  be 
illegal,  but  none  of  the  provisions  of 
this  act  shall  be  construed  to  apply  to 
[or]  repeal,  modify  or    limit,  or  make 
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the  great  producing  industries  of  the  country  have  come  under 
the  control  of  a  comparatively  few    corporations  with    vast 


unlawful  any  of  the  powers,  rights  or 
privileges  now  existing  or  conferred 
by  law  upon  any  person,  copart- 
nership, association  or  corporation. 
Every  person  who  shall  make  any  such 
contract  or  engage  in  any  such  com- 
bination or  conspiracy,  or  enter  into 
any  such  scheme,  design  or  under- 
standing, or  do  within  this  State  any 
act  in  furtherance  of  anysuch  contract, 
combination,  conspiracy,  scheme, 
design  or  understanding,  entered  into 
without  this  State,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  fined  in  any 
sum  not  exceeding  five  thousand  dol- 
lars, to  which  may  be  added  imprison- 
ment in  the  county  jail  or  workhouse 
for  a  term  not  exceeding  one  year  in 
the  discretion  of  the  court  or  jury 
trying  the  cause :  Provided,  however, 
That  it  shall  be  a  good  defence  to  any 
action  growing  out  of  any  violation 
of  the  provisions  of  this  act  or  any 
other  act  or  common  law  relating  to 
the  subject-matter  of  this  Act  if  the 
defendant  shall  plead  and  by  a  fair 
preponderance  of  the  evidence  prove 
that  such  violation  is  not  in  restraint 
of  trade  or  commerce  or  does  not  re- 
strict trade  or  commerce  or  limit  or 
reduce  the  production  or  increase 
or  reduce  the  price  of  merchandise  or 
any  commodity  natural  or  artificial 
or  prevent  competition  in  manufac- 
turing. 

§  2.  "  Every  person  who  shall  mo- 
nopolize or  attempt  to  monopohze 
or  combine  or  conspire  with  any  other 
person  or  persons  to  monopolize  any 
part  of  the  trade  or  commerce  within 
this  State,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  on  conviction 
thereof  shall  be  fined  in  any  sum  not 
exceeding  five  thousand  dollars,  to 
which  may  be  added  imprisonment  in 
the  county  jail  or  workhouse  for  a 
term  not  exceeding  one  year  in  the 


discretion  of  the  court  or  jury  trying 
the  cause." 

§  12.  "The  provisions  of  this  act 
shall  be  held  cumulative  of  or  sup- 
plemental to  each  other,  and  of  all 
other  laws  in  any  way  affecting  them, 
or  any  matter  which  in  any  manner 
is  the  subject  of  this  act  in  this  State, 
and  cumulative  of  and  supplemental 
to  the  common  law  of  this  State  rela- 
tive thereto,  or  to  any  thereof." 

The  other  provisions  of  the  act 
relate  to  combinations  to  prevent 
competition  for  public  contracts, 
remedies  and  procedure. 

For  other  Indiana  anti-trust  stat- 
utes, see  Horner's  Anno.  Stat.  1901, 
§§  7554,  7556,  7557  (Act  of  March  5, 
1897);  §7559  a  (Act  of  March  3, 
1889),  and  §  7559/  (Act  of  March  8, 
1901). 

Iowa.  Code  1897,  §5060:  "Any cor- 
poration organized  under  the  laws  of 
this  or  any  other  State  or  country  for 
transacting  or  conducting  any  kind 
of  business  in  this  State,  or  any  part- 
nership, association  or  individual, 
creating,  entering  into  or  becoming 
a  member  of  or  a  party  to  any  pool, 
trust,  agreement,  contract,  combina- 
tion, confederation  or  understanding 
with  any  other  corporation,  part- 
nership, association  or  individual, 
to  regulate  or  fix  the  price  of  any 
article  of  merchandise  or  commodity, 
or  to  fix  or  limit  the  amount  or  quan- 
tity of  any  article,  commodity  or  mer- 
chandise to  be  manufactured,  mined, 
produced  or  sold  in  this  State,  shall 
be  guilty  of  a  conspiracy." 

Kansas.  Rev.  Stat.  1899,  ch. 
113a  (Act  of  1897):  "A  trust  is  a 
combination  of  capital,  skill  or  acts, 
by  two  or  more  persons,  firms,  cor- 
porations, or  associations  of  persons, 
or  either  two  or  more  of  them,  for 
either,  any  or  all  of  the  following 
purposes : 
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capital  and  almost  unlimited  resources.  And  one  of  the  ob- 
jects—perhaps the  primary  object — of  these  combinations 
has  been  the  elimination  of  competition. 


"First  To  create  or  carry  out  re- 
strictions in  trade  or  commerce  or 
aids  to  commerce,  or  to  carry  out  re- 
strictions in  the  full  and  free  pursuit 
of  any  business  authorized  or  per- 
mitted by  the  laws  of  this  State. 

"SecoTid.  To  increase  or  reduce 
the  price  of  merchandise,  produce  or 
commodities^  or  to  control  the  cost  of 
rates  of  insurance. 

"Third.  To  prevent  competition 
in  the  manufacture,  making,  trans- 
portation, sale  or  purchase  of  mer- 
chandise, produce  or  commodities,  or 
to  prevent  competition  in  aids  to 
commerce. 

"Fourth.  To  fix  any  standard  or 
figure,  whereby  its  price  to  the  public 
shall  be,  in  any  manner,  controlled  or 
established,  any  article  or  commodity 
of  merchandise,  produce  or  commerce 
intended  for  sale,  use  or  consumption 
in  this  State. 

"Fifth.  To  make  or  enter  into,  or 
to  execute  or  carry  out,  any  contract, 
obhgation  or  agreement  of  any  kind 
or  description  by  which  they  shall 
bind  or  have  to  bind  themselves  not  to 
sell,  manufacture,  dispose  of  or  trans- 
port any  article  or  commodity,  or 
articles  of  trade,  use,  merchandise, 
commerce  or  consumption  below  a 
common  standard  figure  or  b>'  winch 
they  shall  agree  in  any  manner  to  keep 
the  price  of  such  article,  commodity, 
or  transportation  at  a  fixed  or  graded 
figure,  or  by  which  they  shall  in  any 
manner  establish  or  settle  the  price 
of  any  article  or  commodity  or  trans- 
portation between  them  or  them- 
selves and  others,  to  preclude  a  free 
and  unrestricted  competition  among 
themselves  or  others  in  transportation, 
sale  or  manufacture  of  any  such  arti- 
cle or  commodity,  or  by  which  they 
shall  agree  to  pool,  combine  or  unite 
any  interest  they  may  ha^e  in  con- 
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nection  with  the  manufacture,  sale 
or  transportation  of  any  such  article 
or  commodity,  that  its  price  may  in 
any  manner  be  affected.  And  any 
such  combinations  are  hereby  de- 
clared to  be  against  pubUc  policy,  un- 
lawful and  void.'' 

For  pro\'ision  that  act  may  be 
pleaded  as  defence  see  post,  §  445. 

For  penalties  against  corpora- 
tions and  individuals  see  post,  §§  446, 
447,  448. 

For  another  Kansas  anti-trust 
statute,  see  Gen.    Stat.    1899,    §  2377. 

Kentucky,  Const.  §  198:  "It  shall 
be  the  duty  of  the  General  Assembly, 
from  time  to  time,  as  necessity  may 
require,  to  enact  such  laws  as  may  be 
necessarj""  to  prevent  all  trusts,  pools, 
combinations  or  other  organizations, 
from  combining  to  depreciate  below 
its  real  value  any  article,  or  to  enhance 
the  cost  of  any  article  above  its  real 
value." 

Carroll's  Stat.  1903,  ch.  101,  §  3915 
(Act  of  1890)  :  "If  any  corporation 
under  the  laws  of  Kentucky,  or  under 
the  laws  of  any  other  State  or  country, 
for  transacting  or  conducting  any 
kind  of  business  in  this  State,  or  any 
partnership,  company,  firm  or  indi- 
vidual, or  other  association  of  persons, 
shall  create,  establish,  organize  or 
enter  into,  or  become  a  member  of,  or 
a  party  to,  or  in  any  way  interested  in, 
any  pool,  trust,  combine,  agreement, 
confederation  or  understanding  with 
any  other  corporation,  partnership, 
indiA-idual  or  person,  or  association  of 
persons,  for  the  purpose  of  regulating 
or  controlling  or  fixing  the  price  of  any 
merchandise,  manufactured  articles  or 
property  of  any  kind,  or  shall  enter 
into,  become  a  member  of,  or  party  to, 
or  in  any  way  interested  in,  «,  pool, 
agreement,  contract ,  understanding, 
combination  or  confederation,  having 
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Yet   neither  the  courts,  the  legislatures  nor  the  people  in 
general  have  ever  relaxed  in  their  belief  that  "  competition  is  the 


for  its  object  the  fixing,  or  in  any  way 
limiting,  the  amount  or  quantity  of 
any  article  of  property,  commodity 
or  merchandise  to  be  produced  or 
manufactured,  mined,  bought  or  sold, 
shall  be  deem.ed  guilty  of  the  crime  of 
conspiracy."  The  act  contains  pro- 
visions similar  to  those  of  the  Illinois 
statute,  supra,  concerning  trust  cer- 
tificates and  trustees,  and  the  in- 
validity of  contracts.  For  pro- 
vision that  act  may  be  pleaded  as  a 
defence,  see  post,  §  445.  For  penalties 
against  corporations  and  individuals 
see  post,  §§446,  448. 

Louisiana.  Const.  Art.  CXC  :  "It 
shall  be  unlawful  for  persons  or  cor- 
porations, or  their  legal  representa- 
tives, to  combine  or  conspire  together, 
or  to  unite  or  pool  their  interests,  for 
the  purpose  of  forcing  up  or  down  the 
price  of  any  agricultural  product  or 
article  of  necessity  for  speculative 
purposes ;  and  the  legislature  shall 
pass  laws  to  suppress  it." 

Const,  and  Rev.  Laws  (Wolff)  1904, 
p.  1804:  "After  the  passage  of  this 
act,  it  shall  be  unlawful  for  any  indi- 
vidual, firm,  company,  corporation 
or  association  to  enter  into,  continue 
or  maintain  any  combination,  agree- 
ment or  arrangement  of  any  kind, 
expressed  or  implied,  with  any  other 
individual,  firm,  company,  association 
or  corporation  for  any  of  the  following 
purposes  :  First,  to  create  or  carr}'  out 
restrictions  in  trade.  Second,  to 
limit  or  reduce  the  production,  or  in- 
crease or  reduce  the  price,  of  mer- 
chandise, produce  or  commodities. 
Third,  to  prevent  competition  in 
manufacture,  making,  transportation, 
sale  or  purchase  of  merchandise, 
produce,  or  commodities.  Fourth,  to 
fix  at  any  standard  of  figure,  whereby 
its  price  shall  be  in  any  manner  con- 
trolled or  established,  any  article  of 
merchandise,    produce,  comm,odity  or 


commerce  intended  for  consumption 
in  this  State.  Fifth,  to  make  or  enter 
into  or  execute  or  carry  out  any  con- 
tract, obligation  or  agreement  of  any 
kind  or  description  by  which  they, 
shall  bind  or  have  bound  themselves 
not  to  sell,  dispose  of  or  transport  any 
article  or  commodity,  or  article  of 
trade,  use,  merchandise,  commerce  or 
consumption  below  a  common  stand- 
ard figure,  or  by  which  they  shall  agree 
in  any  manner  to  keep  the  price  of 
such  article  at  a  fixed  or  graduated 
figure,  or  by  which  they  shall,  in  any 
manner,  establish  or  settle  the  price 
of  any  article  or  com.modity  or  trans- 
portation between  them,  or  themselves 
and  others,  to  preclude  a  free  and  un- 
restricted competition  among  them- 
selves or  others  in  the  sale  or  trans- 
portation of  any  such  article  or  com- 
modity, or  by  which  they  shall  agree 
to  pool,  com.bine  or  unite  any  interest 
they  may  have  in  connection  with  the 
sale  or  transportati  on  of  any  such 
article  or  commodity  that  its  price 
might  in  any  manner  be  affected." 

For  penalties  against  corporations 
and  individuals  see  post,  §§  446, 
448. 

Louisiana  has  also  another  statute 
directed  against  com.binations  in  re- 
straint of  domestic  trade  and  commerce 
which  is,  apparently,  modelled  after 
the  federal  anti-trust  act  (Const,  and 
Rev.  Laws  (Wolff)  1904,  p.  1800). 

Maine.  Rev.  Stat.,  ch.  47,  §  53  : 
"It  shall  be  unlawful  for  any  firm  or 
incorporated  company,  or  any  num- 
ber of  firms  or  incorporated  com- 
panies, or  any  unincorporated  com- 
pany, or  association  of  persons  or 
stockholders,  organized  for  the  pur- 
pose of  manufacturing,  producing,  re- 
fining or  mining  any  article  or  prod- 
uct which  enters  into  general  use  and 
consumption  by  the  people,  to  form 
or  organize  any  trust,  or  to  enter  into 
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life  of  trade."     Combinations  for  the  purpose  of  stifling  compe- 
tition, as  we  have  seen,  have  always  been  declared  contrary  to 


any  combination  of  firms,  incorpo- 
rated or  unincorporated  companies,  or 
association  of  stockholders,  or  to 
delegate  to  any  one  or  more  board  or 
boards  of  trustees  or  directors  the 
power  to  conduct  and  direct  the  busi- 
ness of  the  whole  number  of  firms, 
corporations,  companies  or  associa- 
tions which  may  have,  or  which  may 
propose  to  form,  a,  trust,  combination, 
or  association  inconsistent  with  the 
provisions  of  this  section  and  contrary 
to  public  policy. 

§  54:  "No  certificate  of  stock,  or 
other  e\'idence  of  interest,  in  any 
truyt,  combination  or  association,  as 
named  in  the  preceding  section,  shall 
have  legal  recognition  in  any  court  in 
this  State,  and  any  deed  to  real  estate 
given  by  any  person,  firm  or  corpora- 
tion, for  the  purpose  of  becoming  in- 
terested in  such  trust,  combination  or 
association,  or  any  mortgage  given  by 
the  latter  to  the  seller,  as  well  as  all 
certificates  growing  out  of  such  trans- 
action, shall  be  void. 

§  55: '"Any  firm,  incorporated  or 
unincorporated  company  or  associa- 
tion of  persons  or  stockholders,  who 
shall  enter  into  or  become  interested 
in  such  trust,  combination  or  associa- 
tion, shall  be  subject  to  a  fine  of  not 
less  than  five,  nor  more  than  ten  thou- 
sand dollars." 

Maryland.  Declaration  of  Rights, 
Art.  XLI :  "Monopolies  are  odious, 
contrary  to  the  spirit  of  free  govern- 
ment and  the  principles  of  commerce, 
and  ought  not  to  be  suffered." 

Michigan.  Public  Act  1899,  No. 
255  defines  a  trust  in  substantially  the 
same  language  as  the  Kansas  statute, 
supra.  It  declares  every  trust,  as  so 
defined,  unlawful,  against  public 
l)olicy,  and  void;  that  any  \-iolation 
of  the  act  is  "a  conspiracy  against 
trade,"  and  that  any  person  engaging 
in  such  conspiracy  shall  bo  punished 
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by  a  fine  or  imprisonment,  or  both. 
Charters  of  dom.estic  corporations 
violating  the  act  are  subject  to  for- 
feiture, and  foreign  corporations  may 
be  excluded  from  the  State.  The  act 
also  contains  provisions  similar  to 
those  in  the  Illinois  statute  (supra) 
concerning  trust  certificates,  trustees 
and  the  invalidity  of  contracts  in  vio- 
lation of  the  act.  For  further  state- 
ment of  penalties  see  post,  §  446. 

The  Michigan  statute  of  1905  (No. 
329),  supplementing  the  act  of  1899, 
follows:  §1:  ''.Vll  agreements  and 
contracts  by  which  any  person,  co- 
partnership or  corporation  promises 
or  agrees  not  to  engage  in  any  a^'oca- 
tion,  employment,  pursuit,  trade,  pro- 
fession or  business,  whether  reason- 
able or  unreasonable,  partial  or 
general,  hmited  or  unhmited,  are 
hereby  declared  to  be  against  pubhc 
policy  and  illegal  and  void. 

§  2 :  "  -All  combinations  of  persons, 
copartnerships,  or  corporations  made 
and  entered  into  for  the  purpose  and 
with  the  intent  of  establishing  and 
maintaining  or  of  attempting  to  estab- 
lish and  maintain  a  monopoly  of  any 
trade,  pursuit,  avocation,  profession 
or  business,  are  hereby  declared  to  be 
against  public  policy  and  illegal  and 
void. 

§3:  "Any  corporation  organized 
under  the  laws  of  this  State  for  the 
purpose  of  establishing  and  main- 
taining, or  attempting  to  establish  or 
maintain,  any  combination  of  per- 
sons, copartnerships  or  corporations 
with  intent  to  establish  and  maintain 
or  of  attempting  to  establish  and  main- 
tain a  monopoly  of  any  trade,  pursviit, 
avocation,  profession  or  business,  is 
hereby  declared  to  be  against  public 
policy  and  illegal  and  void. 

§  4:  '■  Any  foreign  corporation  or- 
ganized for  the  purpose  and  with  the 
intent  of  establishing  and  maintaining 
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public  policy.     But  the  common  law  was  inefficient  in  dealing 
with  combinations.     It  merely  let  the  agreements  alone.     They 


or  of  attempting  to  establish  and 
maintain  a  monopoly  of  any  trade, 
pursuit,  avocation,  profession  or 
business,  is  hereby  prohibited  from 
doing  business  in  this  State,  and  any 
permission  or  authority  heretofore 
obtained  by  any  such  corporation  to 
do  business  in  this  State  is  hereby  de- 
clared to  be  illegal  and  void. 

§  5 :  "  This  act  shall  apply  to  agree- 
ments, contracts  and  combinations 
in  restraint  of  trade  or  commerce  here- 
tofore entered  into  or  made,  and  which 
are  sought  to  be  enforced  or  main- 
tained after  this  act  takes  effect ;  and 
all  contracts  and  agreements  in  viola- 
tion of  this  act  heretofore  made,  ex- 
pressly or  impliedly,  continuing  in 
force  after  this  act  takes  effect,  are 
hereby  declared  to  be  against  public 
policy  and  illegal  and  void. 

§  6:  "  This  act  shall  not  apply  to 
any  contract  mentioned  in  this  act 
nor  in  restraint  of  trade,  where  the 
only  object  of  the  restraint  imposed  by 
the  contract  is  to  protect  the  vendee 
or  transferee  of  a  trade,  pursuit,  avo- 
cation, profession  or  business,  or  the 
good  will  thereof,  sold  and  transferred 
for  a  valuable  consideration  in  good 
faith  and  without  any  intent  to  create, 
build  up,  estabhsh  or  maintain  a 
m,onopoly.'' 

Minnesota.  Rev.  Laws,  §  5168 : 
*'No  person  or  association  of  persons 
shall  enter  into  any  pool,  trust,  .agree- 
ment, or  understanding  whatsoever 
with  any  other  person  or  ^sociation," 
corporation  or  otherwise,  in  restraint 
of  trade,  within  this  State,  or  between 
the  people  of  this  or  any  other  State 
or  country,  or  which  tends  in  any  way 
or  degree  to  limit,  fix,  control,  main- 
tain, or  regulate  the  price  of  any 
article  of  trade,  manufacture,  or  use 
bought  and  sold  within  the  State,  or 
which  limits  or  tends  to  limit  the  pro- 
duction of  any  such  article,  or  which 


prevents  or  limits  competition  in  the 
purchase  and  sale  thereof,  or  which 
tends  or  is  designed  so  to  do.  Every 
person  violating  any  provision  of  this 
section,  or  assisting  in  such  violation, 
shall  be  guilty  of  a  felony,  and  upon 
conviction  thereof  shall  be  punished 
by  a  fine  of  not  less  than  five  hundred 
dollars  nor  more  tlian  five  thousand 
dollars,  or  by  imprisonment  in  the 
State  prison  for  not  less  than  three 
nor  more  than  five  years.'' 

For  provision  concerning  forfeiture 
of  franchises  of  corporations  violating 
statute,  see  post,  §  448. 

Session  Laws  1907,  ch.  252,  pro- 
hibit combinations  with  respect  to  the 
sale  of  grain.  Ih.  ch.  269,  prohibit 
unfair  discrimination  and  compe- 
tition in  the  sale  of  petroleum  and  its 
products. 

Mississippi.  Const.  §198:  "The 
legislature  shall  enact  laws  to  prevent 
all  trusts,  combinations,  contracts 
and  agreements  inimical  to  the  public 
welfare." 

Laws  1900,  ch.  88,  §  11  (see  Code 
1906,  §  5002)  :  *'A  trust  and  combine 
is  a  combination,  contract,  under- 
standing or  agreement,  expressed  or 
implied,  between  two  or  more  persons,, 
corporations,  or  firms  or  associations 
of  persons,  or  between  one  or  more  of 
either  with  one  or  more  of  the  others  ; 
(a)  in  restraint  of  trade ;  (6)  to 
limit,  increase  or  reduce  the  price  of  a 
commodity;  (c)  to  limit,  increase  or 
reduce  the  production  or  output  of  a 
commodity;  (d)  intended  to  hinder 
competition  in  the  production,  im- 
portation ,  manufacture ,  transporta- 
tion, sale  or  purchase  of  a  commodity ; 
(e)  to  engross  or  forestall  a  com- 
modity; (/)  to  issue,  own  or  hold 
the  certificates  of  stock  of  any  trust 
or  combine;  {g)  to  place  the  control, 
to  any  extent,  of  business  or  of  the 
products  or  earnings  thereof,  in  the 
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were  unlawful  in  the  sense  of  being  unenforceable,  but   they 
were  not  unlawful  in  the  sense  of  affording  a  ground  of  action 


power  of  trustees,  by  whatever  name 
called ;  (h)  by  which  any  other  per- 
son than  themselves,  their  proper 
officers,  agents  and  employees  shall, 
or  shall  have  the  power  to,  dictate 
orcontrol  the  management  of  business ; 
or  {{)  to  unite  or  pool  interests  in  the 
importation,  manufacture,  produc- 
tion, transportation  or  price  of  a  com- 
naodity;  and  is  inimical  to  the  public 
welfare,  unlawful,  and  a  criminal  con- 
spiracy. 

§2:  'Any  corporations,  domes- 
tic or  foreign,  which  shall  restrain 
or  attempt  to  restrain  the  freedom  of 
tratle  or  production ;  or  which  shall 
monopolize  or  attempt  to  monopolize 
the  production,  control  or  sale  of  any 
commodity,  or  the  prosecution,  man- 
agement or  control  of  any  kind,  class 
or  description  of  business ;  or  which 
shall  engross  or  forestall  or  attempt 
to  engross  or  forestall  any  commodity ; 
or  which  shall  destroy  competition  in 
the  manufacture  or  sale  of  a  com- 
m.odity,  by  offering  the  same  for  sale 
at  a  price  below  the  normal  cost  of 
production,  shall  be  deemed  a  trust 
and  combine  within  the  meaning  and 
purpose  of  this  Act,  shall  be  liable  to 
all  the  pains,  penalties,  fines,  for- 
feitures, judgments  and  recoveries 
herein  denounced  against  trusts  or 
combines,  and  shall  be  proceeded 
against  in  manner  and  form  pro- 
vided in  this  Act  in  case  of  other  trusts 
and  combines." 

The  act  further  declares  all  con- 
tracts in  violation  of  its  provisions 
void  and  prescribes  penalties  against 
corporations  and  individuals.  (See 
po8t,  §  44G.)  It  also  pro\'ides  that 
no  corporation  shall  purchase  the 
stock  or  the  franchises,  plants,  etc., 
of  any  competing  corporation,  and 
that  corporations  shall  not  engage  in 
business  not  authorized  by  their 
charters. 
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Missouri.  Rev,  Stat.  1899,  as 
amended  in  1907,  §8965:  "Any  per- 
son who  shall  create,  enter  into,  be- 
come a  member  of  or  participate  in 
any  pool,  trust,  agreement,  combina- 
tion, confederation  or  understanding 
with  any  person  or  persons  in  restraint 
of  trade  or  competition  in  the  impor- 
tation, transportation,  manufacture, 
purchase  or  sale  of  any  product  or 
commodity  in  this  State,  or  any  article 
or  thing  bought  or  sold  whatsoever, 
shall  be  deemed  and  adjudged  guilty  of 
a  conspiracy  in  restraint  of  trade,  and 
shall  be  punished  as  provided  in  this 
act. 

§  8966 :  "Any  person  who  shall  cre- 
ate, enter  into,  become  a  mem.ber  of  or 
participate  in  any  pool,  trust,  agree- 
ment, combination,  confederation 
or  understanding  with  any  other  per- 
son or  persons  to  regulate,  control, 
or  fix  the  price  of  any  article  of  man- 
ufacture, mechanism,  merchandise, 
commodity,  convenience  or  repair,  or 
any  product  of  mining,  or  any  article  or 
thing  whatsoever,  of  any  class  or  kind 
bought  and  sold,  or  the  price  or  pre- 
mium to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  light- 
ning or  storm,  or  to  maintain  said 
price  when  so  regulated  or  fixed,  or 
shall  enter  into,  become  a  member  of 
or  participate  in  any  pool,  trust,  agree- 
ment, contract,  combination,  con- 
federation or  understanding,  to  fix  or 
limit  the  amount  [or]  quantity  of  any 
article  of  Tnanufacture,  mechanism, 
commodity,  convenience,  repair,  any 
product  of  mining,  or  any  article  or 
thing  whatsoever  of  any  class  or  kind 
bought  and  sold,  or  the  price  or  pre- 
mium to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  light- 
ning or  storm,  shall  be  deemed  and 
adjudged  guilty  of  »  conspiracy  in 
restraint  of  trade,  and  be  punished 
as   provided  for  in  this  act. 
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§  8967  :  '*Any  two  or  more  persons 
engaged  in  buying  or  selling  any 
article  of  commerce,  manufacture, 
mechanism,  commodity,  convenience, 
repair,  any  product*  of  mining,  or  any 
article  or  thing  of  any  class  or  kind 
whatsoever,  who  shall  create,  enter 
into,  become  members  of  or  partici- 
pate in  any  pool,  trust,  agreement, 
combination,  confederation,  associa- 
tion or  understanding  to  control  or 
limit  the  trade  in  any  such  article  or 
thing,  or  to  limit  competition  in  such 
trade  by  refusing  to  buy  from  or  sell 
to  any  other  person  any  such  article 
or  thing  aforesaid,  for  the  reason  that 
such  other  person  is  not  a  member  of 
or  £L  party  to  such  pool,  trust,  com- 
bination, confederation,  association 
or  understanding,  or  shall  boycott  or 
threaten  any  person  from  buying  or 
selling  to  any  other  person  who  is  not 
a  member  of  or  a  party  to  such  pool, 
trust,  agreement,  combination,  con- 
federation, association  or  understand- 
ing in  such  article  or  thing  aforesaid, 
shall  be  deemed  and  adjudged  guilty 
of  a  conspiracy  in  restraint  of  trade,  and 
punished  as  provided  for  in  this  act. 

§  8968:  "All  arrangements,  con- 
tracts, agreements,  combinations  or 
understandings  made,  or  entered  into 
between  any  two  or  more  persons, 
designed  or  made  with  a  view  to 
lessen,  or  which  tend  to  lessen,  lawful 
trade,  or  full  and  free  competition 
in  the  importation,  transportation, 
manufacture  or  sale  in  this  State  of 
any  product,  commodity  or  article, 
or  thing  bought  and  sold,  of  any  class 
or  kind  whatsoever,  including  the 
price  or  premium  to  be  paid  for  insur- 
ing property  against  loss  or  damage 
by  fire,  hghtning  or  storm,  and  all 
arrangements,  contracts,  agreements, 
combinations  or  understandings 
made  or  entered  into  between  any  two 
or  more  persons  which  are  designed 


or  made  with  a  view  to  increase,  or 
which  tend  to  increase  the  market 
price  of  any  product,  commodity  or 
article  or  thing,  of  any  class  or  kind 
whatsoever  bought  and  sold,  includ- 
ing the  price  or  premium  to  be  paid 
for  insuring  property  against  loss  or 
damage  by  fire,  lightning  or  storm, 
are  hereby  declared  to  be  against 
pubUc  policy,  unlawful  and  void;  and 
any  person  or  persons  creating,  enter- 
ing into,  becoming  a  member  of  or 
participating  in  such  arrangements, 
contracts,  agreements,  combinations 
or  understandings  shall  be  deemed 
and  adjudged  guilty  of  a  conspiracy 
in  restraint  of  trade,  and  punished  as 
provided  for  in  this  act." 

The  remaining  provisions  of  the 
statute  relate  to  penalties  against 
corporations  and  individuals,  reme- 
dies and  procedure.     See  post,    §  446. 

Montana.  The  anti-trust  statute 
of  this  State  (Penal  Code,  §§  321-325) 
was  declared  by  the  Montana  Supreme 
Court  in  1905  to  be  unconstitutional 
(State  V.  Cudahy  Packing  Co.,  33 
Mont.  179  (82  Pac.  Rep.  833J),  and 
no  new  statute  has  been  enacted 
since.  For  consideration  of  the  ques- 
tion of  constitutionality,  see  post, 
§421. 

Nebraska.  Cobbey's  Comp.  Stat. 
1907,  §12028:  "  That  every  contract, 
combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce,  within  this 
State,  is  hereby  declared  to  be  illegal. 
Every  person  who  shall  make  any 
such  contract  or  engage  in  any  such 
combination  or  conspiracy,  shall  be 
deemed  guilty  of  a  misdemeanor,  and, 
on  con^^ction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  thou- 
sand dollars,  or  by  imprisonment  not 
exceeding  one  year  or  by  both  said 
punishments  in  the  discretion  of  the 
court. 
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the  common  law.     It  made  combinations  in  restraint  of  inter- 
state commerce  criminal  and  gave  a  right  of  action  to  persons 


§  12029:  "That  every  person  who 
shall  monopolize,  or  attempt  to  m,o- 
nopolize,  or  combine  or  conspire  with 
any  other  person  or  persons,  to 
monopolize  any  part  of  the  trade  or 
commerce,  within  this  State,  shall  be 
guilty  of  a  misdemeanor,  and,  on 
con\'iction  thereof,  shall  be  punished 
by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  by  both  said  pun- 
ishments, in  the  discretion  of  the 
court." 

The  remaining  sections  of  the  act 
relate  to  penalties  against  corpora- 
tions and  indi\aduals,  remedies  and 
procedure.     See  pt'st,  §§  446,  448. 

Nebraska  has  also  a  statute  (Laws 
1907J,  to  pre\'ent  unfair  commercial 
discrimination  between  different 
localities. 

The  anti-trust  act  of  1897  was  re- 
pealed by  implication  by  the  fore- 
going statute  except  as  to  the  first 
section  defining  trusts.  State  v. 
Omaha  Elevator  Co.  (Xeb.  1906), 
106  N.  W.  Rep.  979. 

New  Hampshire.  Const.  Art.  82: 
"  .  Free  and  fair  competition  in 
the  trades  and  industries  is  an  inherent 
and  essential  right  of  the  people  and 
should  be  protected  against  all  mo- 
nopolies and  conspiracies  which  tend 
to  hinder  or  destroy  it.  The  size  and 
functions  of  all  corporations  should  be 
so  limited  and  regulated  as  to  pro- 
hibit fictitious  capitalization,  and 
provision  should  be  made  for  the 
supervision  and  government  thereof  : 
—  Therefore,  all  just  power  possessed 
by  the  State  is  hereby  grantetl  to  the 
general  court  to  eriaet  laws  to  prevent 
the  operations  within  the  State  of  all 
persons  and  assoeiations,  and  all 
trusts  and  corporations,  foreign  and 
domestic,  and  the  officers  thereof, 
who  endeavor  to  raise  the  price  of  any 
article  of  commerce  or  to  destroy  free 
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and  fair  competition  in  the  trades  and 
industries  through  combination,  con- 
spiracy, monopoly,  or  any  other  un- 
fair means;  to  control  and  regulate 
the  acts  of  all  sufth  persons,  associa- 
tions, corporations,  trusts,  and  oflB.- 
cials  doing  business  within  the  State; 
to  prevent  fictitious  capitalization; 
and  to  authorize  civil  and  criminal 
proceedings  in  respect  to  all  the 
wrongs  herein  declared  against." 

New  Mexico.  Comp.  Laws  (1897), 
§  1292:  "Every  contract  or  com- 
bination between  individuals,  asso- 
ciations or  corporations,  having  for 
its  object,  or  which  shall  operate,  to 
restrict  tradg  or  commerce  or  control 
the  quantity,  price  or  exchange  of  any 
article  of  manufacture  or  product  of 
the  soil  or  mine,  is  hereby  declared  to 
be  illegal.  Every  person,  whether 
as  individual  or  agent  or  officer  or 
stockholder  of  any  corporation  or 
association,  who  shall  make  any  such 
contract  or  engage  in  any  such  com- 
bination, shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  a  fine 
not  exceeding  one  thousand  dollars 
nor  less  than  one  hundred  dollars, 
and  by  imprisonment  at  hard  labor 
not  exceeding  one  year,  or  until  such 
fine  has  been  paid. 

§  1293.  "Every  person  who  shall 
monopolize  or  attempt  to  monopo- 
hze,  or  combine  or  conspire  with  any 
other  person  or  persons  to  monopo- 
lize, any  part  of  the  trade  or  com- 
merce of  this  territory,  shall  be 
deemed  guilty  of  a  misdemeanor  and 
on  conviction  thereof  shall  be  pun- 
ished by  "  fine  and  imprisonment. 

The  act  further  p^o^^des  that  all 
contracts  in  violation  of  its  provisions 
shall  be  void  and  that  purchasers  of 
commodities  from  persons  or  corpora- 
tions violating  the  act  shall  not  be 
liable  therefor. 
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injured  thereby.      The  State  anti-trust  statutes  followed  the 
federal  statute,  but   were  even  more  drastic.     The  difficulty 


New  York.  Birdseyc's  R.  S.  1901, 
p.  2405  (Laws  1899,  ch.  690),  §1: 
"  Every  contract,  agreement,  arrange- 
ment or  combination,  whereby  a  mo- 
nopoly in  the  manufacture,  produc- 
tion or  sale  in  this  State  of  any  article 
or  commodity  of  common  use  is  or 
may  be  created,  established  or  main- 
tained, or  whereby  comipetition  in 
this  State  in  the  supply  or  price  of  any 
such  article  or  commodity  is  or  may  be 
restrained  or  prevented,  or  whereby, 
for  the  purpose  of  creating,  estab- 
lishing or  maintaining  a  monopoly 
within  this  State  of  the  manufacture, 
production  or  sale  of  any  such  article 
or  commodity,  the  free  pursuit  in  this 
State  of  any  lawful  business,  trade 
or  occupation,  is  or  may  be  restricted 
or  prevented,  is  hereby  declared  to  be 
against  public  poUcy,  illegal  and 
void. 

§  2 :  "Every  person  or  corporation, 
or  any  officer  or  agent  thereof,  who 
shall  make  or  attempt  to  make  or 
enter  into  any  such  contract,  agree- 
ment, arrangement  or  com,bination, 
or  who,  within  this  State,  shall  do  any 
act  pursuant  thereto,  or  in,  toward 
or  for  the  consummation  thereof, 
where\'er  the  same  may  have  been 
made,  is  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall,  if  a  natu- 
ral person,  be  punished  by  a  fine  not 
exceeding  five  thousand  dollars,  or 
by  imprisonment  for  not  longer  than 
one  year,  or  by  both  such  fine  and  im- 
prisonment; and  if  a  corporation,  by 
a  fine  of  not  exceeding  five  thousand 
dollars. 

§3:  "The  attorney-general  may 
bring  an  action  in  the  name  and  in 
behalf  of  the  people  of  the  State 
against  any  person,  trustee,  director, 
manager,  or  other  officer  or  agent  of  a 
corporation,  or  against  a  corporation, 
foreign  or  domestic,  to  restrain  and 
prevent  the  doing  in  this  State  of  any 


act  herein  declared  to  be  illegal,  or  any 
act,  in,  toward  or  for  the  making  or 
consummation  of  any  contract,  agree- 
ment, arrangement  or  combination 
herein  prohibited  wherever  the  same 
may  have  been  made. '' 

The  remaining  sections  of  the  act 
relate  to  procedure  in  obtaining  testi- 
mony. 

Another  New  York  statute  (Laws 
1897,  ch.  384;  Stock  Corp.  Law,  §  7) 
is  as  follows:  "No  domestic  stock 
corporation  and  no  foreign  corpora- 
tion doing  business  in  this  State  shall 
combine  with  any  other  corporation 
or  person  for  the  creation  of  a  mo- 
nopoly or  the  unlawful  restraint  of 
trade  or  for  the  prevention  of  compe- 
tition in  any  necessary  of  life." 

North  Carolina.  Const.  Art.  I. 
§  31:  "Perpetuities  and  monopolies 
are  contrary  to  the  genius  of  a  free 
State,  and  ought  not  to  be  allowed." 

Laws  1899,  ch.  666:  "Any  cor- 
poration organized  under  the  laws  of 
this  or  any  other  State  or  country  for 
transacting  or  conducting  any  kind  of 
business  in  this  State,  or  any  partner- 
ship or  indiWdual  or  other  association 
of  persons  whatsoever,  who  shall 
create,  enter  into,  become  a  member 
of,  or  a  party  to,  any  pool,  trust,  agree- 
ment, combination,  confederation  or 
understanding  with  any  other  cor- 
poration, partnership,  individual  or 
any  other  person  or  association  of  per- 
sons to  regulate  or  fix  the  price  of  any 
article  of  merchandise  or  commodity, 
or  shall  enter  into,  become  a  member 
of,  or  a  party  to,  any  pool,  agreement, 
contract,  combination  or  confedera- 
tion to  fix  the  amount  or  quantity  of 
any  article,  commodity  or  merchan- 
dise to  be  manufactured,  mined,  pro- 
duced or  sold  in  this  State,  shall  be 
deemed  and  adjudged  guilty  of  a  con- 
spiracy to  defraud  and  be  subject  to 
the  penalties  provided  in  this  act." 
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with  many  of  them,  however,   was  that  they  went  too  far  in 
some  directions  and  not  far  enough  in  others.     Their  exemp- 


For  penalties  against  corporations 
and  individuals,  see  post,  §§  446,  448. 

The  Act  of  March  11,  1907,  "pro- 
hibiting conduct  within  the  State 
of  North  Carolina,  which  interferes 
with  trade  and  commerce "  declares 
the  following  acts  and  things  unlawful 
and  imposes  penalties : 

a.  Sales  on  condition  that  pur- 
chaser shall  not  deal  in  goods  of  com- 
petitors or  trade  rivals  or  sellers. 

h.  Destroying,  injuring  or  at- 
tempting to  destroy  or  injure  op- 
ponent or  business  rival  with  intent 
to  fix  price  where  competition  is 
removed. 

c.  Reduction  of  selling  price  or 
raising  of  buying  price  by  seller  of 
fifty  per  cent  of  any  article  with  in- 
tent to  profit  by  destrojang  com- 
petitors. 

d.  Sales  at  place  where  there  is 
competition,  at  less  price  than  at 
another  place,  with  intent  to  injure 
business  of  another. 

e.  Agreements  or  understandings 
not  to  buy  or  sell  within  certain  ter- 
ritory with  intent  to  prevent  compe- 
tition in  buying  or  selling. 

North  Dakota.  Const.  Art.  VII . 
§  146:  "Any  combination  between 
individuals,  corporations,  associations, 
or  either,  having  for  its  object  or  effect 
the  controlling  of  the  price  of  any 
product  of  the  soil  or  any  article  of 
manufacture  or  commerce,  or  the 
cost  of  exchange  or  transportation,  is 
prohibited  and  hereby  declared  un- 
lawful and  against  public  policy,  and 
any  and  all  franchises  heretofore 
granted  or  extended,  or  that  may  here- 
after be  granted  or  extended  in  this 
State,  whenever  the  owner  or  owners 
thereof  violate  this  article  shall  be 
deemed  annulled  and  become  void." 

Laws  1907,  ch.  259,  p.  413:  "Any 
corporation  organized  under  the  laws 
of  this  State  or  any  other  State  or 
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country  for  transacting  or  conducting 
any  kind  of  business  in  this  State,  or 
any  partnership,  association  or  indi- 
vidual, creating,  entering  into  or 
becoming  a  member  of,  or  a  party  to, 
any  pool,  trust,  agreement,  contract, 
combination,  confederation  or  indi- 
vidual, to  regulate  or  fix  the  price  of 
any  article  of  merchandise,  com.- 
modity  or  property,  or  to  fix  or  limit 
the  amount  or  quantity  of  any  arti- 
cle, property,  merchandise  or  com- 
modity to  be  manufactured,  mined, 
produced,  exchanged  or  sold  in  this 
State,  shall  be  guilty  of  a  misde- 
meanor." 

The  act  also  defijies  pools  and 
trusts;  prox-ides  for  the  punishment 
of  corporations  and  corporate  officers  ; 
declares  contracts  in  \'iolation  of  its 
provisions  void,  and  regulates  pro- 
cedure. 

Laws  1907,  ch.  258,  p.  412:  "Any 
person,  firm  or  corporation,  foreign 
or  domestic,  doing  business  in  the 
State  of  North  Dakota  and  engaged 
in  the  production,  manufacture  or 
distribution  of  any  commodity  in 
general  use,  that  shall  intentionalh', 
for  the  purpose  of  destroying  or  pre- 
venting competition,  discriminate 
between  different  sections,  communi- 
ties or  cities  of  this  State  by  selling 
any  such  commodity  at  a  lower  rate 
or  price  in  one  section,  community 
or  city,  or  any  portion  thereof,  than  is 
charged  for  such  commodity  in  any 
other  section,  community  or  city, 
after  equalizing  the  distance  from  the 
point  of  manufacture,  production  or 
distribution  and  freight  rates  there- 
from, or  who  shall  wilfully,  for  the 
purpose  of  such  discrimination  and 
unfair  competition,  refuse  to  sell  any 
commodity  in  general  use,  and  in  the 
manufacture,  production  or  distri- 
bution of  which  such  person,  firm  or 
corporation  may  be  engaged,  to  any 
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tions  made  them  class  legislation  of  the  most  obvious  char- 
acter, and  they  were  declared  unconstitutional  by  the    courts 


other  person,  firm  or  corporation 
which  may  desire  to  purchase  the 
same  and  who  shall  comply  with  all 
reasonable  regulations  of  such  person, 
firm  or  corporation,  and  who  shall 
tender  payment  thereof,  shall  be 
deemed  guilty  of  a  misdemeanor." 

Another  similar  statute  against  dis- 
criminations is  in  Laws  1907,  ch.  260, 
p.  418. 

Ohio.  Act  of  July  1,  1898,  §  1: 
"  A  trust  is  a  combination  of  capital, 
skill  or  acts  by  two  or  more  persons, 
firms,  partnerships,  corporations  or 
association  of  persons,  or  of  any  two 
or  more  of  them  for  either,  any  or 
all  of  the  following  purposes : 

1.  To  create  or  carry  out  restric- 
tions in  trade  or  commerce. 

2.  To  limit  or  reduce  the  produc- 
tion, or  increase,  or  reduce  the  price 
of  merchandise  or  any  commodity. 

3.  To  prevent  competition  in 
manufacturing,  making,  transporta- 
tion, sale  or  pm-chase  of  merchandise, 
produce  or  any  commodity. 

4.  To  fix  at  any  standard  or  figure, 
whereby  its  price  to  the  public  or 
consumer  shall  be  in  any  manner  con- 
trolled or  estabhshed,  any  article  or 
commodity  of  merchandise,  produce 
or  commerce  intended  for  sale,  barter, 
use  or  consumption  in  this  State. 

5.  To  make  or  enter  into  or  execute 
or  carry  out  any  contracts,  obUgations 
or  agreements  of  any  kind  or  descrip- 
tion, by  which  they  shall  bind  or  have 
bound  themselves  not  to  sell,  dispose 
of  or  transport  any  article  or  any 
commodity  or  any  article  of  trade,  use, 
merchandise,  commerce  or  consimip- 
tion  below  a  common  standard  figure 
or  fixed  value,  or  by  which  they  shall 
agree  in  any  manner  to  keep  the  price 
of  such  article,  commodity  or  trans- 
portation at  a  fixed  or  graduated 
figure,  or  by  which  they  shall  in  any 
manner  establish  or  settle  the  price 


of  an  article,  commodity  or  trans- 
portation between  them  or  them- 
selves and  others,  so  as  to  directly  or 
indirectly  preclude  a  free  and  unre- 
stricted competition  among  them- 
selves, or  any  purchasers  or  consumers 
in  the  sale  or  transportation  of  any 
such  article  or  commodity,  or  by 
which  they  shall  agree  to  pool,  com- 
bine or  directly  or  indirectly  unite  any 
interests  that  they  may  have  con- 
nected with  the  sale  or  transportation 
of  any  such  article  or  commodity, 
that  its  price  might  in  any  manner 
be  affected.  Every  such  trust  as  is 
defined  herein  is  declared  to  be  unlaw- 
ful, against  public  policy  and  void." 

For  penalties  against  corporations 
and  individuals,  see  post,  §§  446,  448. 

Oklahoma.  Const.  1907,  §  45, 
Art.  IX.  "Until  otherwise  provided 
by  law,  no  person,  firm,  association 
or  corporation  engaged  in  the  pro- 
duction, manufacture,  distribution 
or  sale  of  any  commodity  of  general 
use,  shall,  for  the  purpose  of  creating 
a  monopoly  or  destroying  compe- 
tition in  trade,  discriminate  between 
different  persons,  associations  or  cor- 
porations, or  different  sections,  com- 
munities or  cities  of  the  State,  by 
selling  such  commodity  at  a  lower 
rate  in  one  section,  community  or 
city  than  in  another,  after  making 
due  allowance  for  the  difference,  if 
any,  in  the  grade,  quantity  or  quality, 
and  in  the  actual  cost  of  transporta- 
tion from  the  point  of  production  or 
manufacture." 

Rev.  Stat.  ch.  83:  (1)  "If  any  in- 
dividual, firm,  partnership,  or  any 
association  of  persons  whatsoever, 
shall  create,  enter  into,  become  a 
member  of,  or  a  party  to,  any  pool, 
trust,  agreement,  combination  or 
understanding  with  any  other  indi- 
vidual, firm,  partnership  or  associa- 
tion of  persons  whatsoever,  to  regulate 
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following  the  lead  of  the  Supreme  Court  of  the  United  States. 
The  more  recent  statutes,  however,  have  been  passed  in  view 


or  fix  the  price  of,  or  prevent  or  re- 
strict the  competition  in  the  sale  of, 
provisions,  feed,  fuel,  lumber  or 
other  building  materials,  articles  of 
merchandise  or  other  commodity, 
[they]  shall  be  deemed  guilty  of  [a] 
misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  not  less  than 
fifty  nor  more  than  five  hundred  dol- 
lars. 

(2)  "It  shall  not  be  lawful  for  any 
corporation  ...  to  enter  into  any  com- 
bination, contract,  trust,  pool  or 
agreement  with  any  other  corporation 
or  corporations,  or  with  any  indi- 
vidual, firm,,  partnership  or  associa- 
tion of  persons  whatsoever,  for  the 
purpose  of  regulating  or  fixing  the 
price  of,  or  pre\'enting  or  restricting 
competition  in  the  sale  of  provisions, 
feed,  fuel,  lumber  or  other  building 
materials,  artic-les  of  merchandise  or 
other  commodity,  including  the  fixing 
of  the  rate  of  interest." 

For  provision  that  act  may  be 
pleaded  as  a  defence,  see  post,  §  445, 
For  penalties  against  corporations,  see 
■post,  §§  446,  448. 

South  Carolina.  Civ.  Code  1902, 
§  2845:  "AH  arrangem.ents,  contracts, 
agreements,  trusts  or  combinations 
between  two  or  more  persons  as  indi- 
viduals, firms  or  corporations,  made 
with  a  \dew  to  lessen,  or  which  tend  to 
lessen,  full  and  free  competition  in  the 
importation  or  sale  of  articles  im- 
ported into  this  §tate,  or  in  the  manu- 
facture or  sale  of  articles  of  domestic 
growth,  or  of  domestic  raw  material, 
and  all  arrangements,  contracts, 
agreements,  trusts  or  combinations 
between  persons  or  corporations,  de- 
signed or  which  tend  to  a<.h'ancc,  re- 
duce or  control  the  price  or  the  cost 
to  the  producer  or  to  the  consumer  of 
any  such  product  or  article,  and  all 
arrangements,  contracts,  triists,  syn- 
dicates, associations  or    combinations 
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between  two  or  more  persons  as  indi- 
viduals, firms,  corporations,  syndi- 
cates or  associations,  that  may  lessen 
or  affect  in  any  manner  the  full  and 
free  competition  in  any  tariffs,  rates, 
tolls,  premiums  or  prices,  or  seeks  to 
control  in  any  way  or  manner  such 
tariffs,  rates,  tolls,  premiums  or  prices 
in  any  branch  of  trade,  business  or 
commerce,  are  hereby  declared  to  be 
against  public  pohcy,  unlawful  and 
void." 

For  penalties  against  corporations 
and  individuals,  see  post,  §§  446,  448. 

South  Dakota.  Const.  Art.  XVII. 
par.  20:  "Monopolies  and  trust^s  shall 
never  be  allowed  in  this  State,  and  no 
incorporated  company,  copartner- 
ship or  association  of  persons  in  tliis 
State  shall,  directly  or  indirectly, 
combine  or  make  any  contract  with 
any  incorporated  company,  foreign 
or  domestic,  through  their  stock- 
holders or  the  trustees  or  assigns  of 
such  stockholders,  or  with  any  co- 
partnership or  association  of  persons, 
or  in  any  manner  whatsoever  to  fix 
the  prices,  hmit  the  production  or 
regulate  the  transportation  of  any 
product  or  commodity  so  as  to  pre- 
vent competition  in  such  prices,  pro- 
duction or  transportation,  or  to  es- 
tablish excessive  prices  therefor.  The 
legislature  shall  pass  laws  for  the  en- 
forcement of  this  section  by  adequate 
penalties,  and,  in  the  case  of  incor- 
porated companies,  if  necessary  for 
that  purpose,  may,  as  a  penalty,  de- 
clare the  forfeiture  of  their  franchises. " 

Penal  Code,  1903,  §  770:  "Within 
the  meaning  of  this  act,  a.  trust  or  a 
monopoly  is  a  combination  of  capital, 
skill,  or  acts  of  two  or  more  persons, 
firms,  corporations  or  associations  of 
persons,  first,  to  create  or  carry  out 
restrictions  in  trade;  second,  to  limit 
the  production  or  to  increase  or  re- 
duce the  price  of  commodities;    third. 
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to  prevent  competition  in  the  manu- 
facture, transportation,  sale  or  pur- 
chase of  merchandise,  produce  or 
commodities ;  fourth,  to  fix  any  stand- 
ard or  figure  whereby  the  price  to  the 
public  shall  be  in  any  manner  estab- 
lished or  controlled. 

§771:  ''That  it  shall  be  un- 
lawful for  any  incorporated  company, 
copartnership  or  association  of  per- 
sons in  this  State,  directly  or  other- 
wise, to  fix  prices,  limit  the  production 
or  regulate  the  transportation  of  any 
product  or  commodity  so  as  to  ob- 
struct or  delay  or  prevent  competition 
in  such  production  or  transportation 
or  limit  transportation  of  commodi- 
ties or  to  fix  prices  therefor. 

§  772:  "That  it  shall  be  unlaw- 
ful for  any  incorporated  company, 
copartnership  or  association  of  per- 
sons in  another  State  to  directly  or 
otherwise  combine  or  make  any  con- 
tract with  any  incorporated  company, 
copartnership,  association  or  person 
or  persons  in  this  State  to  combine  or 
make  any  contract  to  fix  prices,  Umit 
the  production  of  commodity  or  regu- 
late the  transportation,  directly  or 
otherwise,  of  any  product  or  com- 
modity so  as  to  obstruct  or  prevent 
competition  or  limit  transportation 
or  to  fix  prices   therefor." 

For  penalties  against  corporations 
and  individuals,  see  -post,  §§  446,  448. 

Tennessee.  Const.  Art.  I.  §  22 : 
"That  perpetuities  and  monopolies 
are  contrary  to  the  genius  of  a  free 
State,  and  shall  not  be  allowed." 

Acts  1903,  ch.  140,  §1:  "From 
and  after  the  passage  of  this  act  all 
arrangements,  contracts,  agreements, 
trusts  or  combinations  between  per- 
sons or  corporations  made  with  a  view 
to  les.^en,  or  which  tend  to  lessen  full 
and  free  competition  in  the  importa- 
tion or  sale  of  articles  imported  into 
this  State,  or  in  the  manufacture  or 


sale  of  articles  of  domestic  growth  or 
of  domestic  raw  material,  and  all 
arrangements,  contracts,  agreements, 
trusts  or  combinations  between  per- 
sons or  corporations  designed,  or 
which  tend  to  advance,  reduce  or 
control  the  price  or  the  cost  to  the 
producer  or  the  consumer  of  any 
such  product  or  article,  are  hereby 
declared  to  be  against  pubhc  policy, 
unlawful  and  void." 

§3:  "Any  violation  of  the  pro- 
visions of  this  act  shall  be  deemed, 
and  is  hereby  declared  to  be  de- 
structive of  full  and  free  competition 
and  a  conspiracy  against  trade,  and 
any  person  or  persons  who  may  en- 
gage in  any  such  conspiracy  or  who 
shall,  as  principal,  manager,  director 
or  agent,  or  in  any  other  capacity, 
knowingly  carry  out  any  of  the  stipu- 
lations, purposes,  prices,  rates  or 
orders  made  in  furtherance  of  such 
conspiracy,  shall,  upon  conviction,  be 
punished  by  a  fine  of  not  less  than 
one  hundred  dollars  nor  more  than 
five  thousand  dollars,  and  by  im- 
prisonment in  the  penitentiary  not 
less  than  one  year  nor  more  than  ten 
years;  or  in  the  judgment  of  the 
court,  by  either  such  fine  or  imprison- 
ment. " 

The  remaining  sections  of  the  act 
provide  for  the  forfeiture  of  the  char- 
ters of  domestic  corporations  and  the 
ouster  from  the  State  of  foreign 
corporations,  violating  its  provisions, 
remedies  and  procedure.  (See  post, 
§448.) 

Acts  1907,  ch.  36,  p.  126  :  "That  it 
shall  be  unlawful  for  any  person,  firm 
or  corporation  engaged  in  the  business 
of  manufacturing  in  this  or  any  other 
State  to  give  away,  or  sell  for  a  less 
price  than  the  cost  of  manufacture, 
any  manufactured  article  in  this 
State,  with  the  intent  and  purpose 
of    destroying    honest    competition." 
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These  statutes,  as  a  general  rule,  declare  contracts  and  com- 
binations in  restraint  of  competition  both  criminal  and  unlaw- 


Texas.  Const.  Art.  I.  §26:  "Per- 
petuities and  monopolies  are  contrary 
to  the  genius  of  a.  free  government, 
and  shall  never  be  allowed." 

Act  of  March  31,  1903,  as  amended 
in  1907,  §  1:  "That  a  trust  is  a, 
combination  of  capital,  skill  or  acts  by 
two  or  more  persons,  firms,  corpora- 
tions or  associations  of  persons,  or 
either  two  or  more  of  them  for  either, 
any  or  all  of  the  following  pur- 
poses : 

1.  To  create  or  which  may  tend  to 
create  or  carry  out  restrictions  in 
trade  or  commerce  or  aids  to  com- 
merce or  in  the  preparation  of  any 
product  for  market  or  transportation, 
or  to  create  or  carry  out  restrictions 
in  the  free  pursuit  of  any  business 
authorized  or  permitted  by  the  laws 
of  this  State. 

2.  To  fix,  maintain,  increase  or 
reduce  the  price  of  merchandise,  prod- 
uce or  commodities,  or  the  cost  of 
insurance,  or  of  the  preparation  of 
any  product  for  market  or  trans- 
portation. 

3.  To  prevent  or  lessen  competi- 
tion in  the  manufacture,  making, 
transportation,  sale  or  purchase  of 
merchandise,  produce  or  commodi- 
ties, or  the  business  of  insurance,  or  to 
prevent  or  lessen  competition  in  aids 
to  commerce,  or  in  the  preparation  of 
any  product  for  market  or  trans- 
portation. 

4.  To  fix  or  maintain  any  standard 
or  figure  whereby  the  price  of  3i.ny 
article  or  commodity  of  merchandise, 
produce  or  commerce,  or  the  cost  of 
transportation,  or  insurance,  or  the 
preparation  of  any  product  for  mar- 
ket or  transportation,  shall  be  in  any 
manner  affected,  controlled  or  es- 
tablished. 

5.  To  make,  enter  into,  maintain, 
execute  or  carry  out  any  contract, 
obligation   or     agreement,    by   which 
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the  parties  thereto  bind,  or  have 
bound  themselves  not  to  sell,  dispose 
of,  transport  or  to  prepare  for  mar- 
ket or  transportation  any  article  or 
commodity,  or  to  make  any  contract 
of  insurance  at  a  price  below  a  com- 
mon standard  or  figure,  or  by  which 
they  shall  agree  in  any  manner  to 
keep  the  price  of  such  article  or  com- 
modity or  charge  for  transportation 
or  insurance,  or  the  cost  of  the  prepa- 
ration of  any  product  for  market 
or  transportation  at  a  fixed  or  graded 
figure,  or  by  which  they  shall  in  any 
manner  affect  or  maintain  the  price 
of  any  comm.odity  or  article  or  the 
cost  of  transportation  or  insurance 
or  the  cost  of  the  preparation  of  any 
product  for  market  or  transportation 
between  them  or  themselves  and 
others,  to  preclude  a  free  and  unre- 
stricted competition  among  themselves 
or  others  in  the  sale  or  transportation 
of  any  such  article  or  com,modity  or 
business  of  transportation  or  insur- 
ance or  the  preparation  of  any  product 
for  market  or  transportation,  or  by 
which  they  shall  agree  to  pool,  com- 
bine or  unite  any  interest  they  may 
have  in  connection  with  the  sale  or 
purchase  of  any  article  or  commodity 
or  charge  for  transportation  or  insur- 
ance or  charge  for  the  preparation  of 
any  product  for  market  or  transpor- 
tation whereby  its  price  or  such  charge 
might  be  in  any  manner  affected. 

6.  To  regulate,  fix  or  Hmit  the 
output  of  any  article  or  commodity 
which  may  be  manufactured,  mined, 
produced  or  sold,  or  the  amount  of 
insurance  which  may  be  undertaken, 
or  the  amount  of  work  that  may  be 
done  in  the  preparation  of  any  prod- 
uct for  market  or  transportation. 

7.  To  abstain  from  engaging  in  or 
continuing  business  or  from  the  pur- 
chase or  sale  of  merchandise,  produce 
or   commodities  partially  or   entirely 
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ful.     They  impose  penalties  of  fine  or  imprisonment  upon  indi- 
viduals, and  provide  for  the  forfeiture  of  the  charters  of  domestic 


within  the  State  of  Texas,  or  any  por- 
tion thereof. 

§  2.  That  a  monopoly  is  a  com- 
bination or  consolidation  of  two  or 
more  corporations  when  effected  in 
either  of  the  following  methods : 

1.  When  the  direction  of  the  affairs 
of  two  or  more  corporations  is  in 
any  manner  brought  under  the  same 
management  or  control  for  the  pur- 
pose of  producing,  or  where  such  com- 
mon management  or  control  tends  to 
create  a  trust  as  defined  in  the  first 
section  of  this  act. 

2.  Where  any  corporation  acquires 
the  shares  or  certificates  of  stock  or 
bonds,  franchise  or  other  rights,  or 
the  physical  properties,  or  any  part 
thereof,  of  any  other  corporation  or 
corporations,  for  the  purpose  of  pre- 
venting or  lessening,  or  where  the 
effect  of  such  acquisition  tends  to 
affect  or  lessen  com.petition,  whether 
such  acquisition  is  accomplished 
directly  or  through  the  instrumen- 
tality of  trustees  or  otherwise. 

§  3.  That  either  or  any  of  the  fol- 
lowing acts  shall  constitute  a,  con- 
spiracy in  restraint  of  trade : 

1.  Where  any  two  or  more  persons, 
firms,  corporations  or  associations  of 
persons  who  are  engaged  in  buying  or 
selling  any  article  of  merchandise, 
produce  or  any  commodity,  enter 
into  an  agreement  or  understanding  to 
refuse  to  buy  from  or  sell  to  any  other 
person,  firm,  corporation  or  associa- 
tion of  persons  any  article  of  mer- 
chandise, produce  or  commodity. 

2.  Where  any  two  or  more  persons, 
firms,  corporations  or  associations  of 
persons  shall  agree  to  boycott  or 
threaten  to  refuse  to  buy  from  or  sell 
to  any  person,  firm,  corporation  or 
association  of  persons  for  buying  from 
or  selling  to  any  other  person,  firm, 
corporation  or  association  of  per- 
sons. 


§  4.  Any  and  all  trusts,  monopo- 
lies and  conspiracies  in  restraint  of 
trade  as  herein  defined,  are  hereby 
prohibited  and  declared  to  be  illegal." 

The  remaining  sections  of  the  act 
relate  to  penalties  against  corporations 
and  individuals  and  procedure.  (See 
post,  §§  446,  448.) 

Utah.  Const.  Art.  XII.  §  20 : 
*'Any  com.bination  by  individuals, 
corporations  or  associations,  having 
for  its  object  or  effect  the  controlling 
of  the  price  of  any  products  of  the  soil, 
or  of  any  article  of  manufacture  or 
commerce,  or  the  cost  of  exchange 
or  transportation,  is  prohibited,  and 
hereby  declared  unlawful,  and  against 
public  policy.  The  legislature  shall 
pass  laws  for  the  enforcement  of  this 
section  by  adequate  penalties,  and  in 
case  of  incorporated  companies,  if 
necessary  for  that  purpose,  it  may  de- 
clare a  forfeiture  of  their  franchises." 

Rev.  Stat.  1898,  §  1752,  (1) :  "Any 
combination  by  persons  having  for  its 
object  or  effect  the  controlling  of  the 
prices  of  any  professional  services, 
any  products  of  the  soil,  any  article  of 
manufacture  or  comm.erce,  or  the  cost 
of  exchange  or  transportation,  is  pro- 
hibited and  declared  unlawful. 

(2)  "Any  person  or  association  of 
persons  who  shall  create,  enter  into, 
become  a  member  of,  a.  party  to  any 
pool,  trust,  agreement,  combination, 
confederation  or  understanding  with 
any  other  person  or  persons  to  regu- 
late or  fix  the  price  of  any  article  of 
merchandise  or  commodity;  or  shall 
enter  into,  become  a  member  of,  or  a 
party  to,  any  pool,  trust,  agreement, 
contract,  combination  or  confedera- 
tion to  fix  or  limit  the  amount  or 
quantity  of  any  article,  con:imodity 
or  merchandise  to  be  manufactured, 
mined,  produced  or  sold  in  this  State, 
shall  be  deemed  and  adjudged  guilty 
of  a  conspiracy  to   defraud,    and  be 
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corporations,  and  the  ouster  from  the  State  of  foreign  corpora- 
tions, violating  their  provisions.  They  also  usually  afford  per- 
sons injured  by  a  combination  a  right  of  action  for  damages. 


subject  to  punishment  as  hereinafter 
pro\'ided." 

The  statute  also  contains  pro- 
\asions  against  trust  certificates  and 
trusts. 

For  penalties  against  corporations 
and  individuals,  see  post,  §§  446,  448. 

^Vash^ngton.  Const.  Art.  XII.  §  22  : 
''Monopolies  and  trusts  shall  never  be 
allowed  in  this  State,  and  no  incor- 
porated company,  copartnership  or 
association  of  persons  in  this  State 
shall,  directly  or  indirectly,  combine  or 
make  any  contract  with  any  other  in- 
corporated company,  foreign  or  domes- 
tic, through  their  stockholders  or  the 
trustees  or  assignees  of  such  stockhold- 
ers, or  with  any  copartnership  or  asso- 
ciation of  persons,  or  in  any  manner 
whatever,  for  the  purpose  of  fixing  the 
price  or  limiting  the  production  or 
regulating  the  transportation  of  any 
product  or  commodity.  The  legis- 
lature shall  pass  laws  for  the  enforce- 
ment of  this  section  by  adequate 
penalties,  and,  in  case  of  incorporated 
companies,  if  necessary  for  that  pur- 
pose, may  declare  a  forfeiture  of  their 
franchise." 

The  \A'ashington  statute  (Act  of 
March  21,  1S05)  is  confined  to  com- 
binations of  commission  merchants. 

Wiscon.^in.  Stat.  1898,  ch.  86, 
§  1791  /,  as  amended  by  laws  1905, 
ch.  507,  §  7  :  "Any  corporation  organ- 
ized under  the  laws  of  this  State  wliiih 
shall  enter  into  any  combination,  con- 
spiracy, trust,  pool,  agreement  or 
contract  intendeil  to  restrain  or  pre- 
vent competition  in  the  supply  or 
jirice  of  any  articles  or  commodity  in 
general  use  in  this  State,  or  consti- 
tuting asubject  of  trade  or  commerce 
therein,  or  which  shall  in  any  manner 
control  the  price  of  any  such  article  or 
commodity,  fix  the  price  thereof, 
hmit  or  fix  the  amount  or  quantity 
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thereof  to  be  manufactured,  mined, 
produced  or  sold  in  this  State,  or  fix 
any  standard  or  figure  by  which  its 
price  to  the  public  shall  be  in  any 
manner  controlled  or  established, 
shall  upon  proof  thereof,  in  any  court 
of  competent  jurisdiction,  have  its 
charter  or  authority  to  do  business  in 
this  State  cancelled  and  annulled. 
Every  such  corporation  shall  upon 
filing  its  annual  statement  with  the 
Secretary  of  State,  make  and  attach 
thereto  the  affidavit  of  its  president, 
secretary  or  general  managing  officer, 
fully  stating  the  facts  in  regard  to  the 
matters  specified  in  this  section." 

lb.  §  1770  g,  as  amended  by  laws 
1905,  ch.  506,  §  2  :  "Any  foreign  cor- 
poration which  shall  enter  into  any 
combination,  conspiracj^,  trust,  pool, 
agreement  or  contract  intended  to 
restrain  or  prevent  competition  in  the 
supply  or  price  of  any  article  or  com- 
modity in  general  use  in  the  State,  or 
constituting  a  subject  of  trade  or  com- 
merce therein,  or  wliich  shall  in  any 
manner  control  the  price  of  any  such 
article  or  commodity,  fix  the  price 
thereof,  limit  or  fix  the  amount  or 
quantity  thereof  to  be  manufactured, 
mined,  produced  or  sold  in  this  State, 
or  fix  any  standard  or  figure  by  which 
its  price  to  the  public  shall  be  in 
any  manner  controlled  or  established, 
shall,  upon  proof  thereof,  in  any  court 
of  com.petent  jurisdiction,  have  its 
license  or  authority  to  do  bu.sinoss  in 
this  State  cancelled  an<l  annulled." 

Domestic  corporations  violating 
these  statutes  forfeit  their  charters 
and  foreign  corporations  may  be 
ousted  from  the  State.  (See  post, 
§  -148.) 

Wyoming.  Const.  Art.  I.  §  30 : 
"Perpetuities  and  monopohes  are  con- 
trary to  the  genius  of  a  free  State  and 
shall   not  be   allowed.     Corporations, 
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In  SO  far  as  combinations  result  from  the  operation  of  eco- 
nomic principles,  it  may  well  be  doubted  whether  they  can  be 
prevented  by  legislation.  As  we  have  noticed,  the  extreme 
development  of  the  idea  of  combination  has  taken  place  with 
stringent  statutes  against  combinations  upon  the  statute  books. 
Still,  many  of  the  evils  of  combinations  —  especially  those  pos- 
sessing the  element  of  oppression  —  may  undoubtedly  be 
reached  by  the  present  State  enactments  if  within  their  sphere. 

§  415.  Sphere  of  State  Legislation.  Operation  of  Comnierce 
Clause  of  the  Constitution.  — The  commerce  clause  of  the 
federal  Constitution '  confers  upon  Congress  the  power  to  regu- 
late interstate  commerce.  This  power  is  broad  and  compre- 
hensive. Under  it  Congress  has  enacted  the  federal  anti-trust 
stattite  which  prohibits  all  combinations  in  restraint  of  com- 
merce among  the  States.  Its  purpose  is  to  permit  such  com- 
merce to  flow  in  its  natural  channels  unrestrained  by  any 
combination  whatsoever.  The  power  of  Congress  and  the 
legislation  thereunder  are  as  exclusive  as  they  are  comprehen- 
sive. The  States  are  wholly  without  power  to  legislate  con- 
cerning combinations  in  restraint  of  interstate  commerce. 

The  sphere  of  State  legislation  concerning  combinations, 
as  compared  with  that  of  federal  legislation,  is  limited.  The 
business  of  the  great  producing  combinations,  outside  the  States 
in  which  their  plants  are  located,  is  carried  on  by  means  of  inter- 
state commerce.  Shipments  beginning  and  ending  within  the 
limits  of  a  single  State  are  inconsiderable  when  measured  against 
the  vast  volume  of  interstate  shipments.  The  effective  regula- 
tion of  combinations  of  railroad  companies  and  of  the  great 
industrial  corporations  cannot  result  from  State  legislation. 
State  anti-trust  statutes  can  only  reach  combinations  doing  a 
localized  business.  Their  field  of  operation,  although  most 
important,  is  not  broad. ^ 

being  creatures  of  the  State,  endowed  influence  productions  or  prices  thereof, 

for  the  public  good  with  a  portion  of  or  in  any  manner  to  interfere  mth  the 

its  sovereign  powers,  must  be  subject  public  good  and  general  welfare." 
to  its  control."  ^  The  commerce   clause   is  printed 

76.  Art.  X.  §8:    "  There  shall  be  no  in  note  to  §  379,  an<e. 
consolidation   or    combination  of  cor-  ^  j^  pointed  out  in  the  considera- 

porations    of    any    kind    whatever    to  tion  of  the  federal  statute   (see  ante, 

prevent    competition,    to    control    or  §  393),    the    later     decisions    of    the 
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§  416.  Controlling  Propositions  in  determining  Constitutibn- 
ality  of  State  Statutes.  —  With  the  underlying  principle  estab- 
lished that  the  sphere  of  State  anti-trust  legislation  is  intrastate 


Supreme  Court  of  the  United  States 
seem  to  indicate  that  the  application 
of  tlie  Knight  decision  (United  States 
V.  E.  C.  Knight  Co.,  156  U.  S.  12 
(1895),  15  Sup.  Ct.  Rep.  249),  will  not 
be  extended.  If,  however,  it  should 
be  broadly  held  that  the  principles 
of  that  decision  render  the  federal 
statute  inapplicable  to  all  producing 
combinations  which  merely  manu- 
facture and  deliver  their  products  to 
common  carriers,  and  do  not  attempt 
to  directly  control  disposition,  then 
the  great  industrial  corporations  of 
the  country  have  practically  no  con- 
cern with  anti-trust  statutes  —  State 
or  federal  —  unless  perchance  they 
exist  in  the  States  where  their  plants 
are  located  or  in  which  they  obtain 
their  charters.  Under  such  a  con- 
struction of  the  federal  statute  the 
commerce  clause  of  the  Constitution 
would  not  only  fail  as  a  source 
of  federal  power,  but  would  interfere 
with  State  legislation. 

This  result  would  follow  from  the 
operation  of  elementary  principles. 
A  corporation  created  by  the  laws  of 
one  State  has  no  absolute  right  to 
transact  a  localized  business  in  an- 
other. Its  privileges  in  other  States 
are  permissive  and  depend  upon 
comity.  A  State  may  exclude  foreign 
corporations  entirely.  It  may  admit 
some  and  exclude  others.  It  may  im- 
pose such  conditions — reasonable  or 
unreasonable  —  upon  those  it  admits 
as  it  may  deem  expedient.  State  anti- 
trust acts  apply  to  foreign  as  well  as 
to  domestic  corporations  in  so  far  as 
they  have  plants  or  property  within 
the  State  or  are  transacting  a  business 
not  of  an  interstate  character.  (See 
■post,  §  436.)  But  foreign  corpora- 
tions engaged  in  interstate  commerce 
cannot  be  interfered  with  by  State 
legislation.       Under     the     commerce 
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clause,  the  Supreme  Court  has  re- 
peatedly held  that  State  laws  impos- 
ing conditions  upon  the  sale  of  goods 
to  be  shipped  into  a  State  are  uncon- 
stitutional as  intrenching  upon  the 
powers  of  Congress.  The  sale  by  a 
foreign  corporation,  by  sample  or 
otherwise,  of  goods  outside  the  State 
and  their  subsequent  shipment  across 
State  lines  is  interstate  conmierce  with 
which  alone  Congress  has  power  to 
deal.  The  consequence  is,  as  pointed 
out  in  the  text,  that  State  anti-trust 
statutes  apply  only  to  corporate  com- 
binations doing  a  localized  business, 
e.g.  insurance  companies  and  corpora- 
tions ha\'ing  local  distributing  cen- 
tres. And  any  regulation  of  the  do- 
mestic corporate  combination  m.ust 
prove  ineffective  if  its  competitor  may 
locate  over  the  boundary  line  and 
freely  ship  goods  into  the  State  and  sell 
them  below  cost  for  the  purpose  of 
stifling  local  competition.  How  far 
the  State  anti-discrimination  statutes 
(see  ante,  §  414,  note)  will  meet  the 
latter  practice  remains  to  be  seen. 

Manifestly  no  remedy  for  this  con- 
dition, should  it  arise,  can  be  found 
in  State  legislation.  State  statutes 
cannot  affect  interstate  commerce, 
and  that  which  rcr|uires  regulation 
is  interstate  commerce.  Moreover, 
whatever  deficiencies  may  exist  in 
the  present  federal  statute,  it  cannot 
be  broadened  by  amendment.  It 
already  prohibits  all  combinations 
in  restraint  of  interstate  commerce. 
Neither  its  terms  nor  its  apphcation 
can  be  extended.  It  reaches  the  con- 
stitutional Umit  in  the  regulation  of 
interstate  commerce  through  the 
removal  of  restraint.  But  the  regula- 
tion of  commerce  may  consist  in  the 
imposition  as  well  as  in  the  removal 
of  restraint.  If  the  present  statute 
prove  insufficient,  it  may  be  necessary 
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commerce,  the  further  examination  of  the  subject  of  the  con- 
stitutionality of  such  legislation  will  proceed  along  the  lines  of 
the  following  broad  and  controUing  propositions: 

(1)  Quasi-puhlic  corporations,  in  their  relations  with  other 
corporations,  are  subject  to  the  control  of  the  State. 

(2)  Property  devoted  to  public  use  is  subject  to  public  regu- 
lation. 

(3)  Under  its  reserved  power,  the  State  has  greater  power 
over  a  corporation  than  over  an  individual. 

(4)  The  right  to  contract  is  a  natural,  but  not  an  absolute,  right. 

(5)  The  police  power  of  the  State  may  be  exercised  for  the  pro- 
motion of  the  public  welfare  —  not  solely  for  the  protection 
of  the  public  health,  morals  and  safety. 

(6)  The  exemption  of  classes  of  persons  and  products  from 
the  operation  of  State  anti-trust  laws  is  in  violation  of  the 
Fourteenth  Amendment  to  the  federal  Constitution. 

(7)  Statutes  which  stand  the  test  of  the  Fourteenth  Amend- 
ment will  stand  the  test  of  any  State  constitutional  provision 
protecting  property  rights,  but  must  conform  to  other  State 
provisions. 

§  417.  Power  of  State  to  prohibit  Combinations  of  Quasi- 
public  Corporations.  Power  over  Property  devoted  to  Public 
Uses.  —  Quasi-puhlic  corporations,  in  consideration  of  the 
grant  of  public  franchises,  assume  the  performance  of  public 
duties.  Contracts  with  other  corporations  interfering,  in  any 
degree,  with  the  proper  discharge  of  their  obligations,  are 
against  public  policy. 

The  State  may  make  regulations  for  the  control  and  manage- 
ment of  quasi-public  corporations.'  It  may,  by  statute,  pro- 
vide penalties  for  the  execution  of  agreements  inimical  to  public 
policy,  and  may  control  the  relations  between  such  corporations. 
State  laws,  designed  for  the  promotion  of  the  pubhc  interests, 
prohibiting  combinations  of  quasi-puhlic  corporations,  are, 
unquestionably,  constitutional. 

to  place  limitations  upon  interstate  operating  in  States  by  means  of  inter- 
commerce.     And  the  first  step  in  such  state  commerce. 

direction  might  properly  be  to  sup-  ^  See  Georgia,  etc.  Banking  Co.  v. 

plement  State  legislation  with  respect  Smith,  128  U.  S.  174  (1888),  (9  Sup. 

to     foreign     corporate     combinations  Ct.  Rep.  47),  as  an  illustrative  case. 
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But  the  power  of  the  State  is  broader  than  its  right  to  regu- 
late quasi--pub\ic  corporations.  It  is  not  dependent  upon  what 
may  be  termed  the  contractual  obligations  of  those  cor- 
porations —  assumed  in  consideration  of  pubhc  grants,  —  but 
may  grow  out  of  the  nature  of  the  business  of  any  corporation 
—  gwast-public  or  private  —  or  individual.  Whenever  the 
nature  of  a  business  implies  a  public  duty,  the  State  has  power 
to  see  that  the  duty  is  performed.  In  the  leading  case  of  Munn 
V.  Illinois,^  the  Supreme  Court  of  the  United  States,  in  declaring 
constitutional  a  law  regulating  charges  at  grain  elevators,  said: 
"Property  does  become  clothed  with  a  pubhc  interest  when 
used  in  a  manner  to  make  it  of  public  consequence  and  affect 
the  community  at  large.  When,  therefore,  one  devotes  his 
property  to  a  use  in  which  the  public  have  an  interest,  he,  in 
effect,  grants  to  the  public  an  interest  in  that  use  and  must  sub- 
mit to  be  controlled  by  the  public  for  the  common  good  to  the 
extent  of  the  interest  he  has  thus  created.  He  may  withdraw 
his  grant  by  discontinuing  the  use,  but  so  long  as  he  maintains 
the  use,  he  must  submit  to  the  control." 

This  power  of  the  State  to  exercise  control  over  property  de- 
voted to  a  public  use  is  analogous  to  its  police  power,  but  may  be 
more  precisely  defined  as  its  power,  as  trustee  for  the  public,  to 
enforce  trusts  attaching  to  property  or  business  for  the  public 
benefit. 


'Munn   V.    Illinois,    94    U.    S.    113  his  property  to  a  use  in  which  the  pub- 

(1S76).     Mr.  Chief  Justice  Waite,  in  lie  has  an  interest,  he,  in  effect,  grants 

his    opinion,    said    (p.     125)  :     "This  to  the  public  an  interest  in  that  use, 

brings  us  to  inquire  as  to  the  principles  and  must  submit  to  be  controlled  by 

upon  which  this  power  of  regulation  the  public  for  the  common  good,   to 

rests,  in  order  that  we  may  determine  the  extent  of  the  interest  he  has  thus 

what  is  within  and  what  is   without  created.     He  may  withdraw  his  grant 

its  operative  effect.     Looking  then  to  by  discontinuing  the  use ;    but  so  long 

tlic  common  law  from  whence  came  as  lie  maintains  the  use,  he  must  sub- 

the  right  which  the  Constitution  pro-  mit  to  the  control  .  (p.  130).     But 

tects,  wc  find  that  when  private  prop-  we  need  not  go  further.     Enough  has 

ert3'  is  'affected  -ndth  a  public  interest  already  been  said  to  show  that,  when 

it  ceases  to  be  jurw  privati  only.'      .  property  is  donated  to  a  public  use,  it 

Property  does    become    clothed  with  is  subject   to  public  regulation." 
a    public    interest    when    used    in    a,  This  doctrine  was  reaffirmed  by  the 

maimer   to   make  it  of  public   conse-  Supreme  Court  in  Budd  v.  New  York, 

quence  and  affect  the  community  at  143  U.  S.  517  (1892),  (12  Sup.  Ct.  Rep. 

large.     When,  therefore,  one  devotes  46S). 
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The  question  is  entitled  to  serious  consideration  whether  the 
exercise  of  this  power  may  not  afford  an  effective  remedy  for 
some  of  the  evils  of  the  combination.  When  a  corporate  com- 
bination obtains  substantial  control  of  the  market  for  a  neces- 
sary of  life,  its  business  —  nauch  more  than  that  of  a  company 
operating  a  grain  elevator  —  is  "  clothed  with  a  public  interest." 
Its  property  is  "used  in  a  manner  to  make  it  of  public  conse- 
quence and  affects  the  community  at  large."  Upon  the  prin- 
ciples of  Munn  v.  Illinois,  it  would  seem  that  the  State  might 
regulate  the  charges  of  such  combinations  —  within  reasonable 
limits  —  and  exercise  supervisory  control  over  their  manage- 
ment.' 

The  corporate  combination,  when  of  controlling  power,  might 
well  be  subjected  to  the  rules  governing  gwast-puljlic  corpora- 
tions. Its  efficiency  lies  in  its  corporate  character.  In  con- 
sideration of  the  grant  of  powers,  why  should  it  not  assume  the 
same  obligations  to  the  public  in  their  exercise  that  the  quasi- 
public  corporation  assumes  in  consideration  of  the  grant  of 
franchises  ? 

§  418.  Power  of  State  to  prohibit  Combinations  of  Corpora- 
tions in  Exercise  of  Reserved  Power.  —  Corporations  are  the 
creations  of  the  State,  endowed  with  such  faculties  as  it  bestows 
and  subject  to  such  conditions  as  it  imposes.  Where  power  is 
reserved  to  modify  their  charters,  the  reservation  is  a  part  of  the 


^  The  language  of  an  old  English  of  them,  and  he  have  a  monopoly  in 
case  is  singularly  applicable.  In  Aid-  them  for  that  purpose,  if  he  will  take 
nutt  V.  IngUs,  12  East  527  (1810),  it  the  benefit  of  that  monopoly,  he  must, 
appeared  that  the  London  Dock  Co.  as  an  equivalent,  perform  the  duty 
had  acquired  virtual  control  of  the  attached  to  it  on  reasonable  terms 
warehouses  for  the  reception  of  wines  .  (p.  539).  It  is  enough  tliat 
from  importers,  and  the  question  was  there  exists  in  the  place  and  for  the 
whether  it  could  charge  arbitrary  commodity  in  question,  a.  virtual  mo- 
rates  for  storage  or  was  obliged  to  nopoly  of  the  warehousing  for  this  pur- 
accept  reasonable  compensation.  pose  on  which  the  principles  of  law 
Lord  Ellenborough  said  (p.  547)  :  attach  as  laid  down  by  Lord  Hale 
"There  is  no  doubt  that  the  general  in  the  passage  referred  to  [When  pri- 
principle  is  favored,  both  in  law  and  vate  property  is 'affected  with  a  public 
justice,  that  every  man  may  fix  what  interest  it  ceases  to  be  juris  privati 
prices  he  pleases  upon  his  own  prop-  only,'  *De  Portibus  Maris,'  1  Harg. 
erty  or  the  use  of  it ;  but  if,  for  a  par-  Law  Tracts,  78]  which  includes  the 
ticular  purpose,  the  public  have  a  right  good  sense  as  well  as  the  law  of  the 
to  resort  to  his  premises  and  make  use  subject." 
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contract  between  the  corporation  and  the  State,  and  a  legiti- 
mate exercise  of  the  power  in  no  way  impairs  the  obligation  of 
the  contract.' 

The  power  of  the  State,  under  its  reservation,  to  regulate  the 
contracts  of  corporations,  and  to  control  their  relations  with 
other  corporations,  is  greater  than  its  power  over  individuals. 
An  act  may  be  unconstitutional  as  to  natural  persons  and  con- 
stitutional as  to  corporations.^ 

It  may  be  conceded  that  the  legislature,  under  its  right  to 
amend,  cannot  take  away  from  corporations  the  right  to  con- 
tract, or  affect  vested  rights.  But  the  State  may,  by  laws  having 
a  prospective  application,  regulate  the  right  to  contract,  and 
may  prohibit  combinations  when  prejudicial  to  the  public  inter- 
est. The  determination  of  the  question,  what  combinations  are 
prejudicial,  is  within  the  province  of  the  legislature,  and  only 
in  the  case  of  gross  perversion  of  power  could  the  courts  inter- 
vene.^ 

§  419.  Validity  of  State  Statutes  tested  by  Fourteenth  Amend- 
ment —  (A)  Right  to  Contract.  —  The  test  of  the  constitution- 


'  St.  Louis,  etc.  R.  Co.  v.  Paul,  17.3 
U.  S.  408  (1898),  (19  Sup.  Ct.  Rep. 
419). 

In  Shaffer  v.  Union  Mining  Co.,  55 
Md.  74  (1880),  the  Supreme  Court  of 
Maryland  said:  "The  acceptance  by 
the  corporation  of  a  charter,  with  the 
reservation  of  the  right  to  alter  and 
amend,  made  that  pro\-ision  a  part  of 
the  contract,  which,  as  between  the 
legislature  and  it  as  a  private  corpora- 
tion, it  must  be  understood  to  be.  A 
corporation  has  no  inherent  or  natural 
rights,  like  a  citizen.  It  has  no  rights 
but  those  which  are  expressly  con- 
ferred upon  it,  or  are  necessarily  in- 
ferable from  the  powers  actually 
granted,  or  such  as  may  be  indispen- 
sable to  the  exercise  of  such  as  may  be 
granted.  A  private  corporation  is 
only  a  (^wasz-individual,  the  pure  crea- 
tion of  the  legi^^lati\'e  will,  with  just 
such  powers  as  are  conferred  expressly 
or  by  necessary  limitation,  and  no 
others." 
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Compare  BraccAnlle  Coal  Co.  v. 
People,  147  111.  66  (1893),  (35  N.  E. 
Rep.  G2,  37  Am.  St.  Rep.  206,  22 
L.  R.  A.  340). 

2  In  Leep  v.  St.  Louis,  etc.  R.  Co., 
58  Ark.  407  (1894),  (25  S.  W.  Rep.  75, 
23  L.  R.  A.  204),  an  act  was  held 
unconstitutional  as  affecting  natural 
persons,  but  constitutional  as  to  cor- 
porations, as  an  L'Kercise  of  a  re.'^erN'ed 
power  "to  alter,  revoke  and  annul 
any  charter  of  incorporation." 

The  Court  conceiied  that  the  legis- 
lature, vinder  its  rc.'^orved  power,  could 
not  take  from  corporations  the  right 
to  contrart,  but  held  that  it  could 
regulate  that  right  when  demanded 
by  the  public  interest,  although  not  to 
such  an  extent  as  to  render  the  cor- 
poration unable  to  fulfil  the  purposes 
of  its  organization. 

^  See  United  States  v.  Joint  Traffic 
Ass'n,  171  U.  S.  566  (1898),  (19  Sup. 
Ct.  Rep.  25). 
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ality  of  any  State  anti-trust  statute  may  properly  be  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States. 
It  broadly  guarantees  the  right  of  property.  A  statute  against 
combinations  which  does  not  contravene  its  provisions  does  not 
conflict  with  any  provision  of  any  State  constitution  protecting 
property  rights.^ 

The  Fourteenth  Amendment  provides  that  ''no  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States;  nor  shall  any  State 
deprive  any  person  of  hfe,  liberty  or  property,  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

The  right  of  property  secured  by  the  Amendment  necessarily 
includes  the  right  to  contract,  for  it  is  only  by  the  exercise  of 
that  right  that  a  person  can  lawfully  .acquire  property  by  his 
own  exertion.  The  right  to  contract  cannot  be  taken  away 
without  "due  process  of  law."  ^ 


'  But  State  anti-trust  statutes  may 
contain  provisions  in  conflict  with 
other  sections  of  State  constitutions. 
See  post,  §  422 :  "  Validity  of  State 
Statutes  under  State  Co  nst  ifut  io  itaZ 
provisions." 

2  Leep  V.  St.  Louis,  etc.  R.  Co.,  58 
Ark.  407  (1894),  (25  S.  W.  Rep.  75, 
23  L.  R.  A.  264). 

Ritchie  v.  People,  155  111.  98  (1895), 
(40  N.  E.  Rep.  454,  4G  Am.  St.  Rep. 
315,  29  L.  R.  A.  79)  :  "This  right  to 
contract  which  is  thus  included  in 
the  fundamental  rights  of  hberty  and 
property  cannot  be  taken  away  with- 
out 'due  process  of  law/  " 

Commonwealth  v.  Perry,  155  Mass. 
117  (1891),  (28  N.  E.  Rep.  1126,  31 
Am.  St.  Rep.  533,  14  L.  R.  A.  325)  : 
"The  right  to  acquire,  possess  and 
protect  property  includes  the  right 
to  make  reasonable  contracts,  which 
shall  be  under  the  protection  of  the 
law. " 

In  re  Grice,  79  Fed.  627  (1897): 
"One  of  the  most  sacred  rights  of  lib- 
erty is  the  right  to  contract.  All  of  the 
rights  of  contract  which  are  necessary 


for  the  carrying  on  of  ordinary  busi- 
ness affairs  are  protected  by  the  Con- 
stitution and  are  not  capable  of  being 
restrained  by  legislative  action." 

"The  third  absolute  right,  inherent 
in  every  Englishman,  is  that  of  prop- 
erty, which  consists  in  the  free  use, 
enjoyment  and  disposal  of  all  his 
acquisitions,  without  any  control  or 
diminution,  sa\e  only  by  the  laws  of 
the  land."     1  Black.  Com.  138. 

State  V.  Smiley,  65  Kan.  240, 
243  (1902),  (69  Pac.  Rep.  199,  67 
L.  R.  A.  903),  affirmed  196  U.  S.  447 
(1905),  (25  Sup.  Ct.  Rep.  289) :  "The 
above  statute  is  assailed  with  great 
vehemence  by  counsel  for  appellant. 
Their  contention  is  that  it  imposes 
such  limitations  upon  freedom  of  con- 
tract as  .to  constitute  a  deprivation 
of  the  right  of  property,  contrary 
to  the  guaranty  of  the  Fourteenth 
Amendment  to  the  federal  Constitu- 
tion. They  say  that,  instead  of  being 
what  it  purports,  an  act  to  prevent 
unreasonable  restrictions  upon  trade, 
it  is  itself  such  restriction,  and  is  there- 
fore   violative    of    the    fundamental 
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The  right  to  contract,  however,  is  not  an  absolute  right,  but 
may  be  subjected  to  restraints  demanded  by  the  welfare  of  the 
State.'  The  Fourteenth  Amendment  does  not  conflict  with  the 
exercise  of  the  State's  pohce  power. ^  As  said  by  Mr.  Justice 
Field  in  Barhier  v.  Connollij:^  "Neither  the  amendment  — 
broad  and  comprehensive  as  it  is  —  nor  any  other  amendment 
was  designed  to  interfere  with  the  power  of  the  State,  sometimes 
called  its  police  power,  to  prescribe  regulations  to  promote  the 
health,  peace,  morals,  education  and  good  order  of  the  people, 
and  to  legislate  so  as  to  increase  the  industries  of  the  State, 
develop  its  resources  and  add  to  its  wealth  and  prosperity." 

The  question,  therefore,  whether  a  State  statute  regulating 
the  right  to  combine  *  —  a  form  of  the  right  to  contract  — 


right  to  acquire  property  by  lawful 
contract." 

See  also  State  v.  Associated  Press, 
159  Mo.  410  (1900),  (60  S.  W.  Rep.  91, 
51  L.  R.  .\.  151). 

•  In  Frisbie  v.  United  States,  157 
TJ.  S.  165  (1895),  (15  Sup.  Ct.  Rep. 
586),  Mr.  Justice  Brewer  said  :  "While 
it  may  be  conceded  that,  generally 
speaking,  among  the  inalienable  rights 
of  the  citizen  is  that  of  the  liberty  of 
contract,  yet  such  liberty  is  not  abso- 
lute and  universal.  It  is  wdthin  the 
undoubted  power  of  government  to  re- 
strain some  individuals  from  all  con- 
tracts, as  well  as  all  individuals  from 
some  contracts.  It  ma}'  deny  to  all 
the  right  to  contract  for  the  purchase 
or  sale  of  lottery  tickets ;  to  the  minor, 
the  right  to  assume  any  obligations, 
except  for  the  necessaries  of  existence ; 
to  the  common  carrier,  the  power  to 
make  any  contract  releasing  himself 
from  negligence,  and,  indeed,  may 
restrain  all  engaged  in  any  employ- 
ment from  any  contract  in  the  course 
of  that  employment  which  is"  against 
public  policy." 

See  also  Knoxville  Iron  Co.  v.  Har- 
bison, 1S.3  U.  S.  20  (1901);  St.  Louis, 
etc.  R.  Co.  V.  Paul,  173  IT.  S.  408 
(1.S98),  (19  Sup.  Ct.  Rep.  419);  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  565  (1898), 
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(19  Sup.  Ct.  Rep.  281);  Hooper  v. 
California,  1.55  U.  S.  6.58  (1895),  (15 
Sup.  Ct.  Rep.  207) ;  Leep  i>.  St.  Louis, 
etc.  R.  Co.,  58  .Vrk.  407  (1894),  (25  S. 
W.  Rep.  75). 

2  Da-s-is  V.  Massachusetts,  167  U.  S. 
43  (1897),  (17  Sup.  Ct.  Rep.  731); 
Jones  V.  Brim,  165  U.  S.  180  (1897), 
(17  Sup.  Ct  Rep.  282);  Covington, 
etc.  Turnpike  Co.  v.  Sandford,  164 
U.  S.  592  (1896),  (17  Sup.  Ct.  Rep. 
198) ;  Giozza  v.  Tiernan,  148 
U.  S.  657  (1893),  (13  Sup.  Ct.  Rep. 
721);  jHugler  v.  Kansas,  123  U.  S. 
623  (1887),  (8  Sup.  Ct.  Rep.  273;) 
Barbier  v.  Connolly,  113  U.  S.  27 
(1885),  (5  Sup.  Ct.  Rep.  357). 

3  Barbier  v.  Connolly,  113  U".  S.  31 
(1885),  (5  Sup.  Ct.  Rep.  357). 

"  "A  man  has  a  constitutional  right 
to  buy  anything,  or  any  quantity,  pro- 
^dded  he  use  only  fair  means,  and  set 
his  own  price  on  it,  or  refuse  to  sell  it 
at  all.  And  what  one  man  may  do 
as  an  indi\'idual,  two  or  more  may  do 
when  combined  as  partners.  Com-- 
bination  for  business  purposes  is  legal. 
Combinations  are  beneficial  as  well  as 
injurious,  according  to  the  motives  or 
aims  mth  which  they  are  formed.  It 
is  therefore  impossible  to  prohibit  all 
combinations.  The  prohibition  must 
rest  upon  the  objectionable   character 
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contravenes  the  provisions  of  the  Fourteenth  Amendment 
guaranteeing  the  right  of  property,  depends  upon  whether  it 
was  enacted  in  the  legitimate  exercise  of  the  poHce  power  of  the 
State. 

§  420.  Validity  of  State  Statutes  tested  by  Fourteenth  Amend- 
ment —  (B)  Police  Power  of  the  State.  — The  poHce  power  of 
the  State  may  be  broadly  defined  as  that  inherent  and  plenary 
power  which  enables  it  to  interdict  that  which  is  prejudicial  to 
the  welfare  of  society.  It  has  been  aptly  termed  "the  law  of 
overruling  necessity.''  ^ 


of  the  objects  of  the  combination." 
Tiedeman  Lim.  Police  Power,  244. 

But  compare  this  language  with 
the  decision  in  Bailey  v.  Master 
Plumbers'  Ass'n,  103  Tenn.  99  (1899), 
(52  S.  W.  Rep.  853,  46  L.  R.  A.  561), 
where  it  was  held  that  the  legal  right 
of  .an  individual  plumber  to  purchase 
supplies  from  any  dealer  he  pleases 
will  not  justify  a  by-law  of  an  associa- 
tion of  plumbers  which  permits  mem- 
bers to  make  purchases  only  from  such 
dealers  as  will  sell  to  mem,bers  ex- 
clusively, the  individual  right  be  ing 
radically  different  from  the  combined 
■action. 

It  is  clear  that  persons  cannot 
always  combine  to  do  that  which 
individually  they  may  have  the  right 
to  do.  The  act  of  combining  in 
itself  may  be  against  pubhc  policy  or 
be  prohibited  by  statute. 

1  Town  of  Lakeview  v.  Rose  Hill 
Cemetery  Co.,  70  111.  191  (1873),  (22 
Am.  Rep.  71). 

The  pohce  power  of  the  State  ex- 
tends not  only  over  matters  relating 
to  the  health,  morals  and  safety  of  the 
public,  but  over  whatever  relates  to 
the  public  com.fort  and  convenience. 
Lake  Shore,  etc.  R.  Co.  v.  Ohio,  173 
XT.  S.  285  (1899),  (19  Sup.  Ct.  Rep. 
465). 

"The  police  of  a  State,  in  a  com- 
prehensive sense,  embraces  its  whole 
system  of  internal  regulation  by  which 
the  State  seeks  not  only  to  preserve 


the  public  order  and  to  prevent  of- 
fences against  the  State,  but  also  to 
establish,  for  the  intercourse  of  citi- 
zens with  citizens,  those  rules  of  good 
manners  and  good  neighborhood 
which  are  calculated  to  prevent  a  con- 
flict of  rights,  and  to  insure  to  each 
the  uninterrupted  enjoyment  of  his 
own  so  far  as  reasonably  consistent 
with  a  like  enjoyment  of  rights  by 
others."  Cooley's  Const.  Lim.  (4th 
ed.)  713. 

Thorpe  v.  Rutland,  etc.  R.  Co.,  27 
Vt.  149  (1855),  (62  Am.  Dec.  625) 
(Redfield,  C.  J.)  :  "The  police  power 
of  the  State  extends  to  the  protection 
of  the  lives,  limbs,  health,  comfort 
and  quiet  of  all  persons,  and  the  pro- 
tection of  all  property  within  the 
State." 

Commonwealth  v,  Alger,  7  Cush. 
(Mass.)  84  (1851),  (Shaw,  C.  J.)  :  "The 
power  we  allude  to  is  rather  the  police 
power ;  the  power  vested  in  the  legis- 
lature by  the  Constitution  to  make, 
ordain  and  establish  all  manner  of 
wholesome  and  reasonable  laws,  stat- 
utes and  ordinances,  either  with 
penalties  or  without,  not  repugnant 
to  the  Constitution  as  they  shall  judge 
to  be  for  the  good  and  welfare  of  the 
Commonwealth  and  of  the  subjects 
of  the  same." 

New  Orleans  Gas  Light  Co.  v.  Hart, 
40  La.  Ann.  474  (1888),  (4  So.  Rep. 
215,  8  Am.  St.  Rep.  544):  "Police 
power  is  the  right  of  the  State  func- 
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The  State,  in  the  exercise  of  its  police  power,  may  enact  "all 
such  laws  not  in  plain  conflict  with  some  provision  of  the  State 
or  federal  Constitutions  as  may  rightfully  be  deemed  necessary 
or  expedient  for  the  safety,  health,  morals,  comfort  and  welfare 
of  the  people."  ^ 

Laws  against  combinations  for  the  purpose  of  restricting  pro- 
duction, maintaining  prices  or  suppressing  competition,  have 
a  relation  to  the  end  of  all  police  regulations  — the  comfort, 
welfare  or  safety  of  society.^  The  preservation  of  competition 
is  clearly  within  the  police  power  of  the  State. 


tionaries  to  prescribe  regulations  for 
the  good  order,  peace,  protection, 
comfort  and  convenience  of  the  com- 
munity which  do  not  encroach  on  the 
Uke  power  vested  in  Congress  by  the 
federal  Constitution." 

Mayor,  etc.  of  New  York  v.  Miln, 
11  Pet.  (U.  S.)  139  (1837):  "Every 
law  comes  within  this  description  [a 
police  regulation]  which  concerns  the 
welfare  of  the  whole  people  of  the 
State,  or  any  individual  within  it, 
whether  it  relates  to  their  rights  or 
their  duties;  whether  it  respects 
them  as  m^en  or  citizens  of  the  State, 
whether  in  their  public  or  private  rela- 
tions; whether  it  relates  to  the  rights 
of  persons  or  of  property  of  the  whole 
people  of  the  State,  or  of  any  indi- 
vidual within  it;  and  whose  opera- 
tion is  within  the  territorial  limits  of 
the  State,  and  upon  the  persons  and 
things  within  its  jurisdiction." 

^  In  Knoxville  Iron  Co.  v.  Harbison, 
183  U.  S.  20  (1901),  the  Supreme 
Court  of  the  United  States  quotes 
with  approval  the  extract  in  the  text 
from  the  decision  of  the  Supreme 
Court  of  Tennessee  in  the  same  case, 
sub  noTu.  Harbison  v.  Knoxville  Iron 
Co.,  103  Tenn.  421  (1900),  (53  S.  W. 
Rep.  955). 

Lochner  v.  New  York,  198  U.  S. 
53  (1905),  (25  Sup.  Ct.  Rep.  539): 
"These  powers^  broadly  stated,  and 
without  SLTxy  attempt  at  a  more  spe- 
cific  limitation,  relate  to   the   safety, 
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health,  morals  and  general  welfare  of 
the  public." 

Commonwealth  v.  Strauss,  191 
Mass.  550  (1906),  (78  N.  E.  Rep.  136)  : 
"There  is  no  doubt  that  the  statute 
before  us  puts  a  limitation  upon  the 
general  right  to  make  contracts.  The 
contention  of  the  Commonwealth  is 
that  this  limitation  is  valid  as  an  ex- 
ercise of  the  police  power.  The  nature 
of  the  police  power  and  its  extent,  as 
applied  to  conceivable  cases,  cannot 
easily  be  stated  with  exactness.  It 
includes  the  right  to  legislate  in  the 
interest  of  the  public  health,  the  pub- 
lic safety  and  the  public  morals.  If 
the  power  is  to  be  held  within  the 
limits  of  the  field  thus  defined,  the 
words  should  be  interpreted  broadly 
and  liberally.  If  we  are  to  include  in 
the  definition,  as  many  judges  ha^'e 
done,  the  right  to  legislate  for  the  pub- 
lic welfare,  this  term  should  be  de- 
fined with  some  strictness,  so  as  not 
to  include  everything  that  niay  be 
enacted  on  grounds  of  mere  ex- 
pediency." 

2  Ritchie  V.  People,  155  111.  98 
(1895),  (40  N.  E.  Rep.  454.  46  Am. 
St.  Rep.  315,  29  L.  R.  A.  70)  :  "The 
police  power  of  the  State  is  that  power 
which  enablec  it  to  promote  the  health, 
comfort,  safety  and  welfare  of  soci- 
ety. It  is  very  broad  and  far-reaching, 
but  it  is  not  without  its  limitations. 
Legislative  acts  passed  in  pursu- 
ance   of   it    must  not    be    in    conflict 
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In  the  absence  of  statutory  provisions,  the  law  leaves  com- 
binations inimical  to  public  policy  as  it  finds  them,  and  contents 
itself  with  declining  to  recognize  or  enforce  their  agreements. 
Statutes  reenforcing  the  common  law,  defining  the  rules  of 
public  pohcy  and  making  criminal  combinations  contrary 
thereto  are,  undoubtedly,  valid. 

The  power  of  police,  however,  is  not  confined  to  providing 
additional  penalties  for  entering  into  combinations  previously 
unlawful.  Statutes  having  for  their  object  the  preservation  of 
competition  and  prohibiting  all  agreements  or  combinations, 
directly  restraining  or  tending  to  directly  restrain  it  in  any 
degree,  are  undoubtedly  constitutional,  although  they  go  much 
further  than  the  common  law.^     The  wisdom  or  policy  of  their 


with  the  Constitution,  and  must  have 
some  relation  to  the  ends  sought  to  be 
accomplished,  —  that  is  to  say,  to  the 
comfort,  welfare  or  safety  of  society." 

It  is  within  the  police  power  of 
the  legislature  to  determine  what  mo- 
nopolies are  contrary  to  the  general 
welfare. 

In  re  Opinion  of  the  Justices,  193 
Mass.  605  (1907),  (81  N.  E.  Rep.  142). 

State  V.  Missouri,  etc.  R.  Co. 
(Tex.  1906),  91  S.  W.  Rep.  214, 
219  ;  "  But  it  is  said  that  this  interpre- 
tation of  the  statute  would  render  it 
unconstitutional,  as  impairing  the  ob- 
hgation  of  a  valid  contract.  The 

same  power  which  may,  upon  suffi- 
cient occasion,  destroy  other  property 
of  the  citizen  to  secure  the  general 
welfare,  may,  to  the  same  end,  de- 
stroy the  binding  obligation  of  con- 
tracts. The  constitutional  inhibition 
against  the  impairment  of  the  obliga- 
tion of  contracts  is  not  a  limitation 
upon  the  police  power  when  exercised 
within  its  legitimate  sphere,  and  there- 
fore the  mere  objection  that  an  exer- 
cise of  that  power  impairs  the  obliga- 
tion of  a  contract  does  not  reach  the 
true  question,  which  is  whether  or  not 
the  attempted  exercise  is  within  the 
scope  of  the  power  exercised." 

1  At  the  time  of  the  first  edition 


of  this  treatise  the  broad  question 
whether  the  State  anti-trust  statutes 
take  away  the  property  rights  guar- 
anteed by  the  Fourteenth  Amend- 
ment had  not  been  passed  upon  by  the 
Supreme  Court  of  the  United  States. 
But  since  then  the  Kansas  and  Texas 
statutes  have  been  before  the  Court; 
their  constitutionality  has  been  ques- 
tioned upon  broad  grounds,  and 
they  have  been  declared  to  be  con- 
stitutional. 

Smiley  v.  Kansas,  196  U.  S.  447 
(1905),  (25  Sup.  Ct.  Rep.  289);  Jack 
V.  Kansas,  199  U.  S.  372  (1905),  (26 
Sup.  Ct.  Rep.  73) ;  National  Cotton 
Oil  Co.  V.  Texas,  197  U.  S.  115  (1905), 
(25  Sup.  Ct.  Rep.  379). 

In  the  Smiley  case  the  Court  said 
(p.  456):  "Undoubtedly  there  is  a 
certain  freedom  of  contract  which 
cannot  be  destroyed  by  legislative 
enactment.  In  pursuance  of  that 
freedom,  parties  may  seek  to  further 
their  business  interests,  and  it  may 
not  always  be  easy  to  draw  the  line 
between  those  contracts  which  are 
beyond  the  reach  of  the  police  power 
and  those  which  are  subject  to  pro- 
hibition or  restraint.  But  a-  secret 
arrangement,  by  which,  under  penal- 
ties, an  apparently  existing  compe- 
tition among  all  the  dealers  in  a  com- 
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munity  in  one  of  the  necessaries  of 
life  is  substantially  destroyed,  with- 
out any  merging  of  interests  through 
partnership  or  incorporation,  is  one 
to  which  the  police  power  extends." 

In  the  Texas  case  the  Court  said 
(p.  129)  :  "It  is  certainly  the  concep- 
tion of  a  large  body  of  public  opinion 
that  the  control  of  prices  through 
combinations  tends  to  restraint  of 
trade  and  to  monopoly,  and  is  evil. 
The  foundations  of  the  belief  we  are 
not  called  upon  to  discuss,  nor  does 
our  purpose  require  us  to  distinguish 
between  the  kinds  of  combinations 
or  the  degrees  of  monopoly.  It  is 
enough  to  say  that  the  idea  of  mo- 
nopoly is  not  now  confined  to  a  grant 
of  privileges.  It  is  understood  to 
include  'conditions  produced  by  the 
acts  of  mere  indi\'iduals.'  Its  domi- 
nant thought  now  is,  to  quote  another, 
'the  notion  of  exclusiveness  or  unity' ; 
in  other  words,  the  suppression  of 
competition  by  the  unification  of  in- 
terests or  management,  or  it  may  be 
through  agreement  and  concert  of 
action.  And  the  purpose  is  so  defi- 
nitely the  control  of  prices  that  mo- 
nopoly has  been  defined  to  be  'unified 
tactics  with  regard  to  prices.'  It  is 
the  power  to  control  prices  wliich 
makes  the  inducement  of  combina- 
tions and  their  profit.  It  is  such 
power  that  makes  it  the  concern  of  the 
law  to  prohibit  or  limit  them.  And 
this  concern  and  the  policy  based 
upon  it  has  not  only  expression  in  the 
Texas  statutes;  it  has  expression  in 
the  statutes  of  other  States  and  is  a 
well-known  national  enactment.  Ac- 
cording to  them,  competition,  not 
combination,  should  be  the  law  of 
trade.  If  there  is  evil  in  this,  it  is 
accepted  as  less  than  that  which  niay 
result  from  the  unification  of  interest, 
and  the  power  such  unification  gives. 
And  that  legislatures  ma,y  so  ordain, 
this      Court      has     decided.   .  It 

follows  that  the  statutes  of  Texas  do 
not  deprive  the  oil  company  of  its 
property  without  due  process  of  law." 

794 


The  following  decisions  of  State 
courts  sustain  the  constitutionality  of 
the  anti-trust  statutes  of  their  re- 
spective States: 

Kansas.  The  anti-trust  statute  of 
this  State  docs  not  conflict  with  the 
guaranty  of  the  right  to  acquire  prop- 
erty by  lawful  contract  secured  by  the 
federal  Constitution  and  is  a  valid  ex- 
ercise of  iegislati\'e  power. 

State  V.  Smiley,  65  Kan.  240  (1902), 
(69  Pac.  Rep.  199),  affirmed  196  U.  S. 
447  (1905),  (25  Sup.  Ct.  Rep.  289). 

State  V.  Jack,  69  Kan.  387  (1904), 
(76  Pac.  Rep.  917),  affirmed  199  U.  S. 
372  (1905),  (26  Sup.  Ct.  Rep.  73): 
"The  anti-trust  law  is  a  valid  exercise 
of  legislative  power,  and  is  not,  as 
claimed  hy  appellant,  violative  of  the 
Fourteenth  Amendment  of  the  federal 
constitution.'' 

Michigan.  The  statute  of  this 
State,  declaring  A-oid  all  contracts 
designed  in  any  manner  to  prevent  or 
restrict  free  competition  with  respect 
to  agricultural  commodities,  is  con- 
stitutional. Bingham  v.  Brands,  119 
Mich.  255  (1899),  (77  N.  W.  Rep.  940). 

The  Michigan  anti-trust  statute  of 
1899,  proAdding  for  the  revocation  of 
the  certificate  of  any  foreign  corpora- 
tion ^dolating  its  proAisions,  is  not  in 
conflict  ^ath  the  clause  of  the  Four- 
teenth Amendment  prox-iding  that  no 
State  shall  enforce  any  law  which 
shall  abridge  the  pri  Alleges  or  im,- 
munities  of  citizens  of  the  United 
States. 

Attorney-General  v,  A.  Booth  & 
Co.,  143  Mich.  89  (1905),  (106  N.  W. 
Rep.  868. 

Missouri.  State  v.  Firemen's  Fund 
Ins.  Co.,  152  Mo.  46  (1899),  (52  S. 
W.  Rep.  695,  45  L.  R.  A.  363)  :  "There 
is  no  such  thing  in  civilized  society 
as  unrestrained  power  to  contract. 
Every  man  surrenders  some  of  his 
indi\'idual  rights  when  he  associates 
with  or  becomes  a  part  of  an}'  society 
or  government,  and  the  power  of  the 
government  to  legislate  is  complete, 
so  that  while  according  to  every  man 
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the  fullest  possible  liberty  to  do  what 
he  pleases  with  his  own,  he  must  not 
interfere  with  the  similar  right  of 
others.  This  principle  underlies  and 
runs  through  all  govej^nment  and  so- 
cieties, and  it  is  the  corner-stone  of  the 
police  power  of  the  State." 

Ohio.  State  v.  Buckeye  Pipe  Line 
Co.,  61  Ohio  State  St.  547  (1900),  (56 
N.  E.  Rep.  464,  7S  Am.  St.  Rep.  743)  : 
"The  definite  proposition  of  counsel 
upon  this  point  is  that  although  the 
act  is  an  exercise  of  legislative  power, 
it  transcends  the  provisions  of  the 
State  and  federal  constitutions  which 
render  inviolable  the  rights  of  liberty 
and  property,  which  include  the  right 
to  make  contracts.  It  would  be 
difficult  to  place  too  high  an  estimate 
upon  these  guaranties,  and  include 
the  right  to  make  contracts.  But  it 
is  settled  that  these  guaranties  are 
themselves  limited  by  the  public  wel- 
fare or  the  exercise  of  the  police  power. 
Although  that  power  may  not  be  con- 
clusively defined,  its  nature  and  at- 
tributes have  been  the  subject  of  much 
in\'estigation.  In  all  considerate  dis- 
cussions of  the  subject  it  is  conceded 
that,  in  the  exercise  of  this  power,  the 
legislature  can  prohibit  only  those  uses 
of  property  which  are  hurtful  to  the 
public,  and  the  inhibited  use  naust 
be  hurtful  in  a  legal  sense.  That  con- 
tracts like  these  are  hurtful  in  that 
sense  has  been  held  in  more  cases  than 
it  would  be  practicable  to  cite." 

South  Carolina.  The  anti-trust 
statute  of  this  State  (Civil  Code,  1902, 
§  2845)  is  a  legitimate  exercise  of 
the  police  power  of  the  State  and  is 
not  in  violation  of  the  Fourteenth 
Amendment  to  the  federal  Constitu- 
tion. 

State  V.  Virginia-Carolina  Chemical 
Co.,  71  S.  C.  544  (1905),  (51  S.  E.  Rep. 
455). 

Tennessefi.  State  v.  Schlitz  Brew- 
ing Co.,  104  Tenn.  715  (1900),  (59  S. 
W.  Rep.  1039,  78  Am.  St.  Rep.  941): 
"The  right  of  contract  is  confessedly 
an  inherent  part  of  both  the  right  of 


'liberty,'  and  the  right  of  'property,' 
and  deprivation  of  it  is  therefore 
equally  forbidden  by  that  provision, 
but  none  of  them  are  unrestricted 
rights.  All  are  subject  to  the  law's 
control,  and  may  be  abridged  or 
even  destroyed  within  constitutional 
bounds." 

The  statute  sustained  in  this  case 
was  the  Tennessee  act  of  1897,  which 
was  also  declared  to  be  constitutional 
in  Bailey  v.  Master  Plumbers'  Ass'n, 
103  Tenn.  99  (1899),  (52  S.  W.  Rep. 
853,  46  L.  R.  A.  561).  This  statute, 
however,  contained  ix  provision  ex- 
empting from  its  provisions  agricul- 
tural products  and  five  stock,  and  was 
undoubtedly  unconstitutional  for  that 
reason.  The  Tennessee  anti-trust  act 
of  1903  omitted  this  exemption  and 
was  held  to  be  valid  and  constitu- 
tional in  State  v.  Witherspoon,  115 
Tenn.  138  (1906),  (90  S.  W.  Rep. 
852). 

Texas.  TVaters-Pierce  Co.  v.  State, 
19  Tex.  Civ.  App.  1  (1898),  (44  S.  W. 
Rep.  940)  :  "By  adequate  laws,  look- 
ing to  the  suppression  of  evil,  the 
State,  through  the  exercise  of  its  po- 
lice power,  must  necessarily  restrain 
the  unbridled  license  of  the  citizen  in 
his  conduct  and  use  of  property,  and 
restraints  in  this  way  have  never  been 
held  to  illegally  impair  his  liberty. 
The  objection  to  the  statutes, 
that  they  deprive  the  owner  of  his 
property  without  due  process  of  law, 
is  equally  untenable.  It  was  not  the 
design  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United 
States  to  interfere  with  a  just  and 
proper  exercise  of  the  police  power  by 
the  States.  .  .  If  legislative  au- 
thority exists  to  restrain  the  conduct 
of  owners  in  a  particular  way  in  the 
use  of  property,  deemed  injurious  to 
the  public  welfare,  and  the  legislature 
having  acted  in  the  manner  required, 
in  passing  laws,  due  process  of  law 
exists,  in  so  far  as  it  is  necessary  to 
find  legal  authority  for  prohibiting 
the     act.     Legal     restraint     imposed 
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provisions  is  a  matter  for  legislative  determination.'  But  any 
statute  whicii,  under  the  guise  of  preserving  competition, 
takes  away  the  right  to  contract  entirely,  or  prohibits  acts  or 
agreements  which  can  have  no  direct  effect  ypon  competition, 
is  undoubtedly  unconstitutional.^ 

Applying  these  principles  to  the  existing  State  legislation 
against  combinations,  it  may  be  broadly  stated  —  without 
analyzing  the  statutes  —  that  such  legislation  has  been  enacted 
in  the  legitimate  exercise  of  the  police  power  of  the  State  and 
does  not  unduly  infringe  upon  the  rights  of  property,  including 
the  right  to  contract,  guaranteed  by  the  Fourteenth  Amend- 


upon  the  use  of  property  does  not 
deprive  the  owner  of  it  without  due 
process  of  law." 

In  State  v,  Missouri,  etc.  R.  Co. 
(Tex.  1906),  91  S.  W.  Rep.  214, 
it  was  held  that  the  Texas  act  of 
1903  making  trusts  unlawful  and  ap- 
pljang  to  combinations  formed  prior 
to  its  enactment  but  ca^^^-ing  on  busi- 
ness afterwards  was  not  unconstitu- 
tional as  impairing  the  obligation  of 
contracts. 

See  also  Houck  v.  Anheuser-Busch 
Brewing  Ass'n,  88  Tex.  184  (1894), 
(30  S.  W.  Rep.  869) ;  Texas  Brewing 
Co.  V.  Anderson  (Tex.  Civ.  App.  1897), 
40  S.  W.  Rep.  737;  Texas  Brewing 
Co.  V.  Durram  (Tex.  1898),  46  S.  W. 
Rep.  880. 

^  Waters-Pierce  Co.  v.  State,  19 
Tex.  Civ.  App.  1  (1898),  (44  S.  W. 
Rep.  940)  ;  "When  it  is  once  admitted 
that  a  matter  is  a  subject  of  police 
super\ision,  the  expediency  and  wis- 
dom of  the  means  resorted  to  are  sub- 
jects solely  confided  to  the  legislative 
department  of  the  State,  subject, 
however,  to  limitations  imposed  by 
the  organic  law  of  the  nation." 

2  In  In  re  Grice,  79  Fed.  627  (1897), 
Judge  Swayne  held  the  Texas  anti- 
trust act  unconstitutional  upon  the 
ground,  among  others,  that  it  abridged 
the  libert\'  of  contract.  The  judge 
said,  in  his  opinion  :  "The  act  also  pro- 
hibits  combinations  which  create  or 
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carry  ovit  restrictions  in  trade.  It 
has  never  been  held  that  all  restric- 
tions in  trade  were  illegal  or  contrary 
to  public  policy.  The  rule  is  well  set- 
tled that  when  a  contract  is  pubhcly 
oppressive,  and  the  restrictions  broader 
than  necessary  for  the  legitimate  pro- 
tection of  the  other  party  to  be  bene- 
fited by  the  contract,  then  the  con- 
tract is  void ;  otherwise  it  is  legal. 
The  fault  of  the  act  in  regard  to  re- 
straint of  trade  is  the  same  in  regard 
to  competition.  It  makes  no  dis- 
tinction between  legal  and  illegal  com- 
binations and  agreements  which  pre- 
vent conapetition.  Those  which  have 
always  been  held  legal,  and  which 
have  always  been  an  essential  part  of 
the  liberty  of  the  citizen,  are  made 
criminal,  equally  with  those  which 
the  law  has  always  condemned." 

But  in  vi&w  of  later  decisions  of  the 
Supreme  Court  this  decision  cannot 
be  regarded  as  of  authority. 

In  Niagara  Fire  Ins.  Co.  v.  Cornell, 
110  Fed.  817  (1901),  it  was  held  that 
the  Nebraska  anti-trust  statute  was 
unconstitutional,  because  it  deprived 
persons  of  the  liberty  to  make  and 
enforce  contracts.  The  reasoning  of 
the  Court  is,  however,  inconclusive. 

And  see  Cleland  v,  Anderson,  66 
Neb.  252  (1902),  (92  N.  W.  Rep.  306), 
where  this  statute  was  held  to  be  con- 
stitutional. 


CHAP.  XLl]      STATE   STATUTES   AND   THEIR   CONSTITUTIONALITY        §  421 

ment.  And  the  same  conclusion  may  be  reached  upon  authority 
as  well  as  upon  principle,  for,  as  already  pointed  out,  the  Su- 
preme Court  of  the  United  States  has  sustained  the  constitu- 
tionality of  two  of  the  most  sweeping  of  the  State  statutes  — 
those  of  Kansas  and  Texas. ^ 

As  a  guide  for  determining  the  constitutionality  of  any  State 
anti-trust  statute,  resort  may  properly  be  had  to  the  federal 
statute  and  to  the  decisions  of  the  Supreme  Court  of  the  United 
States  construing  it.  The  power  of  Congress  under  the  Fifth 
Amendment  to  regulate  the  right  to  contract  is  the  same  as  that 
of  a  State  under  the  Fourteenth  Amendment.^  A  State  statute 
which  goes  no  further  than  the  federal  statute  may  safely  be  re- 
garded as  constitutional.^ 

§  421.    Validity  of  State  Statutes  tested  by  Fourteenth  Amend- 


^  See  a  preceding  note  to  this  sec- 
tion. 

"^  Fifth  Amendment:  "No  person 
shall  be  compelled  in  any  criminal 
case  to  be  a.  witness  against  himself 
nor  be  deprived  of  Ufe,  liberty,  or 
property,  without  due  process  of  law ; 
nor  shall  private  property  be  taken 
for  public  use,  without  j  ust  com- 
pensation." 

Fourteenth  Amendment:  "Nor  shall 
any  State  deprive  any  person  of  life, 
liberty,  or  propertj'^  without  due  pro- 
cess of  law." 

^  In  Carrol  v.  Greenwich  Ins.  Co., 
199  U.  S.  401  (1905),  (26  Sup.  Ct. 
Rep.  66),  the  Supreme  Court  of  the 
United  States  said:  "While  we  need 
not  affirm  that  in  no  instance  could  a 
distinction  be  taken,  ordinarily,  if  an 
act  of  Congress  is  valid  under  the 
Fifth  Amendment,  it  would  be  hard 
,  to  say  that  a  State  law  in  like  terms 
was  void  under  the  Fourteenth.  It 
is  true  that  by  the  provision  in  the 
body  of  the  instrument  Congress  has 
power  to  regulate  commerce,  and  that 
the  act  of  Congress  referred  to  in  the 
cases  cited  was  passed  in  pursuance 
of  that  power.  But  even  if  the  Fifth 
Amendment  were  read  as  contempo- 
raneous with  the  original  constitution, 


the  power  given  in  the  commerce 
clause  would  not  be  taken  to  override 
it  so  far  as  the  Fifth  Amendment  pro- 
tects fundamental  personal  rights. 
It  is  only  on  the  ground  that  the  right 
to  combine  at  will  is  a  fundamental 
personal  right  that  it  can  be  held  to  be 
protected  by  the  Fourteenth  Amend- 
ment from  any  abridgment  by  the 
State.  .  .  Many  State  laws  which 
limit  the  freedom  of  contract  have 
been  sustained  by  this  Court,  and 
therefore  an  objection  to  this  law  on 
the  general  ground  that  it  limits  that 
freedom  cannot  be  upheld.  There  is 
no  greater  sanctity  in  the  right  to 
combine  than  in  the  right  to  make 
other  contracts.  Indeed,  Mr.  Dicey, 
in  his  recent  work  on  Law  and  Public 
Opinion  in  England  during  the  Nine- 
teenth Century,  indicated  that  it  is 
out  of  the  very  right  to  make  what 
contracts  one  chooses,  so  strenuously 
advocated  by  Bentham,  that  combi- 
nations have  arisen  which  restrict  the 
very  freedom  that  Bentham  sought  to 
attain,  and  which  even  might  menace 
the  authority  of  the  State.  If,  then, 
the  statute  before  us  is  to  be  over- 
thrown, more  special  reasons  must 
be  assigned." 
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ment  — (C)  Class  Legislation.  —The  Fourteenth  Amendment,  in 
its  concluding  clause,  provides  that  no  State  shall  "  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws." 

This  provision  operates  against  arbitrary  class  legislation. 
State  legislatures,  in  the  exercise  of  the  police  power,  may  enact 
laws  applying  to  particular  classes  of  persons,  where  the  nature 
of  their  business  or  occupation  is  such  that  its  regulation  is 
necessary  for  the  protection  of  the  public.  The  nature  of  the 
occupation  is  the  controlling  factor.  Any  classification,  how- 
ever, must  rest  upon  a  reasonable  basis. ^  A  statute  which  arbi- 
trarily classifies  denies  the  equal  protection  of  the  laws  to  those 
against  whom  it  discriminates. 

In  prescribing  regulations  for  the  conduct  of  domestic  trade, 
the  legislature  cannot  exempt  from  their  operation  persons  en- 
gaged in  a  particular  branch  of  industry.  A  statute  distinguish- 
ing between  producers  and  dealers  —  declaring  that  the  former 
may  combine  and  that  the  latter  may  not  —  is  unconstitutional. 

Upon  these  principles,  anti-trust  statutes  containing  a  pro- 
vision that  they  "shall  not  apply  to  agricultural  products  or 
live  stock  while  in  the  hands  of  the  producer  or  raiser"  —  or  a 
similar  provision  —  are  clearly  invalid,  and  have  been  declared 
unconstitutional  by  the  courts.^     As  such  a  provision  is,  essen- 

^  In  People  v.  Butler  St.  Foundry,  With  respect  to  the  constitution- 

etc.  Co.,  201  111.  236  (1903),  (66  N.  E.  ahty   of   the   Illinois   act   of   1891    as 

Rep.  349),  it  was  held  that  the  ex-  amended,    see    People    v.     Butler    St 

emption  of  corporations  organized  un-  Foundry,  etc.  Co.,  201  111.  236  (1903), 

der  the  building,  loan  and  homestead  (66  N.  E.  Rep.  349). 
association  laws  from  the  operation  of  Michigan:     The     constitutionality 

the  Illinois  anti-trust  statute  did  not  of  the  anti-trust  statute  of  this  State 

render  the  act  unconstitutional,   such  was  considered  but  not  determined  in 

corporations  differing  essentially  from  Merz    Capsule    Co.    v.    United    States 

those  formed  for  pecuniary  profit.  Capsule  Co.,  67  Fed.  414  (1S95). 

^Georgia:   The  act  of  December  23,  Moniona;  The  provision  in  the  anti- 

1906,  containing  the  exemption  stated  trust  statute  of  this  State  (Penal  Code, 

in  the  text,  was  held  to  be  unconsti-  §§  321-325),  that  it  shall  not  apply 

tutional  by  reason  thereof  in  Brown  to  "persons  engaged    in  horticulture 

V.    Jacobs'    Pharmacy,    115    Ga.    429  or  agriculture  with  a  view  of  enhanc- 

(1902),  (41  S.  E.  Rep.  553).  ingthe  price  of  their  products"  renders 

Illinois:   The  act  of  June  20,  1893,  the  statute  unconstitutional,  as  deny- 

containing    this    exemption,    was    de-  ing  the  equal  protection  of  the  laws, 
clared  to  be  unconstitutional  as  class  State  v.   Cudahy  Packing  Co.,   33 

legislation  in  Connolly  v.  Vnion  Sewer  Mont.  179  (1905),  (S2  Pac.  Rep.  833). 
Pipe  Co.,   184  U.   S.   540    (1902),   (22  Tennessee:    The   act   of   April   30, 

Sup.  Ct.  Rep.  431).  1897  (Laws,  1897,    oh.  94),  contain- 
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tially,  a  condition  to  the  operation  of  the  statute  as  a  whole,  its 
presence  renders  the  entire  statute  unconstitutional.  The  con- 
dition could  not  be  stricken  out  without  rendering  the  statute 
operative  against  the  very  persons  the  legislature  desired  to 
exempt.' 


ing  this  exemption,  was  held  by  the 
Supreme  Court  of  Tennessee,  in  State 
V.  Schlitz  Brewing  Co.,  104  Tenn.  715 
(1900),  (59  S.  W.  Rep,  1033),  to  be 
constitutional  upon  the  ground  that 
the  exemption  was  natural  and  rea- 
sonable. But  this  decision  was  ren- 
dered before  that  of  the  Supreme 
Court  of  the  United  States  in  Connolly 
V.  Union  Sewer  Pipe  Co.,  supra,  and 
the  unconstitutionality  of  the  act 
was  practically  admitted  in  State  v. 
Witherspoon,  115  Tenn.  138  (1906), 
(90  S.  W.  Rep.  852).  The  Tennessee 
act  of  1903  (see  ante,  §  414,  note)  does 
not  contain  the  exemption. 

Texas:  The  act  of  1889,  as 
amended  in  1895,  was  held  to  be  con- 
stitutional in  Waters-Pierce  Oil  Co.  v. 
State,  19  Tex.  Gv.  App.  1  (1898), 
(44  S.  W.  Rep.  943).  In  State  v. 
Shippers*  Compress,  etc.  Co.  (Tex. 
Qv.  App.  1902),  67  S.  W.  Rep. 
1049,  however,  the  Texas  Court  of 
Civil  Appeals,  following  the  decision 
in  Connolly  v.  Union  Sewer  Pipe  Co., 
supra,  declared  the  Texas  anti-trust 
statutes  of  1895  and  1899  wholly  un- 
constitutional. But  when  the  case 
came  to  the  Texas  Supreme  Court 
(95  Tex.  603  (1902),  (69  S.  W.  Rep. 
58)),  that  Court  held  that  while  the 
statutes  were  unconstitutional  in 
some  respects,  so  much  of  them  as 
authorized  the  forfeiture  of  the  char- 
ters of  domestic  corporations  and  the 
revocation  of  the  licenses  of  foreign 
corporations  for  violation  of  their 
provisions,  was  valid.  See  also  Na- 
tional Cotton  Oil  Co.  V.  State  (Tex. 
Civ.  App.  1903),  72  S.  W.  Rep.  615. 
And  in  State  v.  Laredo  Ice  Co.,  96 
Tex.  461  (1903),  (73  S.  W.  Rep. 
951),  it  was  held  that  the  provision  of 


the  act  of  1899  that  its  provisions 
should  be  cumulative  of  all  the  anti- 
trust statutes  of  the  State,  did  not 
incorporate  in  it  the  exemption  clause 
of  the  act  of  1895  and,  consequently, 
that  it  was  constitutional. 

The  present  Texas  anti-trust  stat- 
ute (see  ante,  §  414,  note)  contains  no 
such  exemption. 

1  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540  (1902),  (22  Sup.  Ct.  Rep. 
431),  affirming  99  Fed.  354  (1900). 
In  the  latter  decision  Judge  Kohlsaat 
said:  "It  is  urged  that,  granting  the 
unconstitutionality  of  said  ninth 
clause,  3^et  it  may  be  declared  void 
without  affecting  the  validity  of  the 
remaining  clauses  of  said  act.  If 
this  were  so,  then  by  declaring  said 
clause  void,  the  courts  would  make 
the  act  binding  upon  those  classes  of 
persons  within  the  State  which  the 
legislature  had  especially  exempted 
from  its  provisions.  Tliis  would  be 
judicial  legislation  of  the  most  flagrant 
character.  In  my  opinion,  the  said 
clause  nine  taints  the  whole  act,  and 
renders  it  all  void." 

See  also  State  v.  Cudahy  Packing 
Co.,  33  Mont.  179  (1905),  (82  Pac. 
Rep.  833),  where  the  same  conclusion 
was  reached  with  respect  to  the  effect 
of  the  exemption  in  the  Montana  anti- 
trust statute. 

In  People  v.  Butler  Steel  Foundry, 
etc.  Co.,  201  111.  236  (1903),  (66  N.  E. 
Rep.  349),  however,  it  was  held  that 
the  amendment  of  1897,  which  ex- 
empted from  the  provisions  of  the 
Illinois  trust  act  of  1891  combinations 
of  producers,  while  itself  unconstitu- 
tional, did  not  render  the  original  act 
void,  being  the  separate  and  distinct 
act    of    a>    different    legislature.     See 
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These  principles  are  very  clearly  stated  by  Mr.  Justice  Harlan 
in  Connolly  v.  Union  Sewer  Pipe  Company,'-  holding  an  lUinois 
statute  unconstitutional  as  class  legislation:  "We  have  seen 
that  under  that  statute  all  except  producers  of  agricultural  com- 
modities and  raisers  of  live  stock,  who  combine  their  capital, 
skill  or  acts  for  any  of  the  purposes  named  in  the  act  may  b'e 
punished  as  criminals,  while  agriculturists  and  live-stock  raisers, 
in  respect  of  their  products  or  live  stock  in  hand,  are  exempted 
from  the  operation  of  the  statute,  and  may  combine  and  do  that 
which,  if  done  by  others,  would  be  a  crime  against  the  State. 
The  statute  so  provides,  notwithstanding  persons  engaged  in 
trade  or  in  the  sale  of  merchandise  or  commodities,  within  the 
limits  of  a  State,  and  agriculturists  and  raisers  of  live  stock,  are 
all  in  the  same  general  class,  that  is,  they  are  all  alike  engaged 
in  domestic  trade,  which  is,  of  right,  open  to  all,  subject  to  such 
regulations  applicable  alike  to  all  in  like  conditions,  as  the  State 
may  legally  prescribe.  ...  If  combinations  of  capital,  skill 
or  act,s,  in  respect  of  the  sale  or  purchase  of  goods,  merchandise 
or  commodities,  whereby  such  combinations  may,  for  their  bene- 
fit exclusively,  control  or  establish  prices,  are  hurtful  to  the 
public  interests  and  should  be  suppressed,  it  is  impossible  to 
perceive  why  like  combinations  in  respect  of  agricultural  prod- 
ucts and  live  stock  are  not  also  hurtful.  ...  To  declare  that 
some  of  the  class  engaged  in  domestic  trade  or  commerce  shall 
be  deemed  criminals  if  they  violate  the  regulations  prescribed 
by  the  State  for  the  purpose  of  protecting  the  public  against 
illegal  combinations  formed  to  destroy  competition  and  to  con- 
trol prices,  and  that  others  of  the  same  class  shall  not  be  bound 
to  regard  those  regulations,  but  may  combine  their  capital, 
skill  or  acts,  to  destroy  competition,  and  to  control  prices  for 
their  special  benefit,  is  so  manifestly  a  denial  of  the  equal  pro- 
tection of  the  laws  that  further  argument  .  .  .  [is]  unnecessarJ^ 
.  .  .  Looking  at  all  the  sections  together,  we  must  hold  that 
the  legislature  would  not  have  entered  upon  the  policy  indicated 
by  the  statute  unless  agriculturists  and  live-stock  dealers  were 

also  State  v.  Shippers'  Compress,  etc.  '  Connolly    v.    Union    Sewer    Pipe 

Co.,  95  Tex.  603(1902),  (69  S.W.  Rep.  Co.,    184  U.   S.   540   (1902),  (22  Sup. 

58);   National  Cotton  Oil  Co.  1).    State  Ct.  Rep.  431). 
(Tex.  Civ.  App.  1903),  72  S.  W.  Rep. 
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excluded  from  its  operation,  and  were  thereby  protected  from 
prosecution.  The  result  is  that  the  statute  must  be  regarded 
as  an  entirety,  and  in  that  view  it  must  be  adjudged  to  be  un- 
constitutional, as  denying  the  equal  protection  of  the  laws  to 
those  within  its  jurisdiction  who  are  not  embraced  by  the  ninth 
section.'* 

Nebraska  and  Illinois  anti-trust  statutes^  have  also  been  held 
to  be  unconstitutional,^  upon  the  ground  that,  by  excepting  labor 
organizations  from  their  provisions,  they  denied  the  equal  pro- 
tection of  the  laws  to  persons  not  members  of  such  organizations. 

1  Section  9  of  the  Nebraska  act  of 
April  8, 1897,  reads  as  follows  :  "Noth- 
ing herein  'contained  shall  be  con- 
strued to  prevent  any  assemblies  or 
associations  of  laboring  men  from  pass- 
ing and  adopting  such  regulations  as 
they  may  think  proper  in  reference  to 
wages  and  the  compensation  of  labor." 

The  proviso  added  by  the  amend- 
ment of  1897  to  the  Illinois  anti-trust 
statute  of  1891  follows:  "Provided, 
however,  that  in  the  mining,  manu- 
facture, or  production  of  articles  of 
merchandise,  the  cost  of  which  is 
mainly  made  up  of  wages,  it  shall  not 
be  unlawful  for  persons,  firms  and  cor- 
porations doing  business  in  this  State 
to  enter  into  joint  arrangement  of  any 
sort,  the  principal  object  or  effect  of 
which  is  to  maintain  or  increase  wages. " 

2  Niagara  Fire  Ins.  Co.  v.  Cornell, 
110  Fed.  825  (1901):  "The  statute 
expressly  excepts  from  its  provisions 
assemblies  or  associations  of  laboring 

,  men.     By  saying  that  associations  of 

[  laboring   men   are    exempt   from   the 

j   provisions  of  the  statute,  it  is  thereby 

I   stated,  in  meaning,  that  unorganized 

I  labor  must  pa,y  the  penalties  of  a  crimi- 
nal statute  for  an  act  done  by  a  mem- 
ber of  an  organization,  and  by  him 
done  with  impunity.  On  one  side,  by 
this  legislation,  we  have  organized 
labor.  Those  men  are  not  amenable 
to  the  statute.  On  the  other  side  we 
have  men  who  do  not  belong  to  organ- 
ized labor,  —  farmers,  merchants,  pro- 
fessional men,  laborers,  as  well  as  all 


others.  They  are  amenable,  and  by 
this  statute  that  is  called  'equal  pro- 
tection.'    I  do  not  believe  it." 

This  decision,  however,  was  not 
followed  by  the  Supreme  Court  of  Ne- 
braska in  Cleland  v.  Anderson,  66  Neb. 
252  (1902),  (92  N.  W.  Rep.  306).  The 
Court  said:  "The  section  in  question 
[exempting  labor  organizations  for 
raising  wages  from  operation  of  act] 
is  inserted  rather  out  of  abundance 
of  caution,  to  prevent  judicial  exten- 
sion of  the  terms  of  the  act  beyond 
its  scope  and  purpose,  than  to  grant  a 
privilege  or  imm.unity  to  persons  who 
would  otherwise  fall  within  its  terms. 
The  distinction  between  goods  and 
merchandise  produced  by  skill  and 
labor,  and  the  skill  and  labor  which 
produce  them,  is  manifest  and  reason- 
able. The  statute  does  not  say  that 
laborers  who  have  goods,  wares  or 
merchandise,  the  produce  of  labor,  for 
sale,  may  combine  to  advance  or  con- 
trol the  price,  but  only  that  the  law 
designed  to  prevent  combinations  in 
restraint  of  trade  in  such  articles,  when 
produced,  shall  not  be  construed  to 
affect  organizations  formed  to  regu- 
late the  wages  of  compensation  of  the 
labor  and  skill  which  produce  them." 

The  amendment  of  1897  to  the 
IlHnois  act  of  1891,  exempting  from 
its  provisions  combinations  for  rais- 
ing or  maintaining  wages,  was  declared 
to  be  unconstitutional  in  People  v. 
Butler  St.  Foundry,  etc.  Co.,  201  111. 
236  (1903),  (66  N.  E.  Rep.  349). 
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The  recent  State  anti-trust  acts  omit  all  these  exemptions, 
and  they  have  been  eliminated  by  amendment  from  several 
of  the  earlier  statutes.  With  few  exceptions,  the  present 
anti-trust  statutes  are  not  open  to  the  objection  that  they 
constitute  class  legislation. 

§  422.  Validity  of  State  Statutes  under  State  Constitutional 
Provisions.  —  The  section  of  the  Illinois  anti-trust  statute  ^ 
requiring  corporations,  under  penalties,  to  answer  upon  oath 
inquiries  from  the  Secretary  of  State  as  to  whether  they  are 
violating  the  provisions  of  such  statute,  and  providing  that  no 
one  shall  be  subject  to  criminal  prosecution  by  reason  of  any- 
thing truthfully  so  declared,  is  not  unconstitutional  as  involving 
an  assumption  of  judicial  powers  by  the  legislature!^  Nor  is 
it  in  conflict  with  the  constitutional  provision  that  "  no  person 
shall  be  compelled  in  any  criminal  case  to  give  evidence  against 
himself."  ^  The  immunity  afforded  by  the  statute  is  a  full  pro- 
tection against  prosecution.* 


That  the  provision  of  the  Michigan 
anti-trust  act  of  1889,  that  it  should 
not  apply  to  "the  services  of  laborers 
or  artisans  who  are  formed  into  so- 
cieties or  organizations  for  the  benefit 
and  protection  of  their  members," 
rendered  the  act  unconstitutional, 
see  Davis  t).  Booth,  131  Fed.  31  (1904). 
The  Michigan  act  of  1899  omitted  this 
provision. 

1  Act  of  1891  as  amended  in  1893 
(Kurd's  lUinois  Rev.  St.  1899,  p. 
616). 

2  People  V.  Butler  St.  Foundry,  etc. 
Co.,  201  111.  236  (1903),  (66  N.  E.  Rep. 
349).  In  this  case  the  Court  said 
(p.  255) :  "It  is  said  that  the  amend- 
ment of  1893  is  unconstitutional  in 
this;  that  it  is  an  attempt  upon  the 
part  of  the  legislature  to  exercise 
judicial  power.  These  objec- 
tions, in  our  opinion,  are  without  force. 
The  statute  in  apt  terms  provides 
that  the  affidavit  shall  be  filed  in 
reply  to  the  letter  of  inquiry.  If  the 
legislature  may  require  tlie  affidavit 
to  be  filed,  as  we  think  it  may,  we 
can  see  no  valid  reason  why  it  may 
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not  provide  that  a  failure  in  that 
regard  shall  subject  the  offending 
party  to  a  penalty  to  be  adjudged 
against  it  by  the  courts,  without  it 
being  said  that  the  legislature  has 
.  exceeded  its  jurisdiction  by  exer- 
cising judicial  power." 

3  Illinois  Const.  Art.  2,  §  10. 

*  Peoplo  V.  Butler  St.  Foundry,  etc. 
Co.,  201  III.  236  (1903),  (66  N.E.  Rep. 
349),  where  the  Court  also  said  (p. 
247):  "If  the  statute  be  confined  to 
its  legitimate  constitutional  scope 
its  proper  construction  only  requires 
the  affidavit  to  state  whether  or  not 
the  corporation  upon  whose  behalf 
it  is  made  had  violated  the  statute 
by  performing  some  one  or  more  of 
the  acts  therein  prohibited  within 
the  State  of  Illinois,  and  would  not 
include,  but  would  exclude,  all  acts 
which  would  connect  it  with  any 
trust,  pool,  combination,  etc.,  formed 
outside  of  the  State,  and  which  would 
violate  the  anti-trust  statute  of  the 
United  States.  .  .  We  conclude, 
therefore,  that  the  officer  making  the 
affidavit,     and     the     corporation     in 
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On  the  other  hand,  it  was  held  that  a  section  of  the  Missouri 
statute  of  1889  similar  to  that  of  the  Illinois  statute  was  uncon- 
stitutional as  being  in  conflict  with  the  provision  against  self 
incrimination.^  But  this  statute  contained  no  immunity  pro- 
vision, and  the  unconstitutionality  of  the  particular  section 
was  later  held  not  to  affect  the  validity  of  the  statute  as  a 
whole.  ^ 


whose  behalf  the  same  is  made,  are 
fully  protected  by  the  statutory  im- 
munity from,  a  prosecution  by  any 
other  State  or  by  the  federal  authori- 
ties. As  a  corporation  exists 
or  does  business  in  this  State  only  by 
virtue  of  a  charter  granted  to  it  by 
the  State  or  by  the  permission  of  the 
State,  we  see  no  valid  reason  why  it 
may  not  require  a  corporation  exist- 
ing or  doing  business  in  this  State  to 
file  the  affidavit  provided  by  the 
statute,  even  though  it  is  provided 
that  individuals,  when  acting  alone 
or  in  partnership  with  others,  are 
exempted  from  so  doing.  The  object 
of  the  statute  of  1891  as  amended,  is 
twofold :  to  prohibit  trusts,  pools 
and  combines  for  the  purpose  of 
limiting  production  and  fixing  the 
prices  of  commodities  within  the 
State,  and  to  have  supervision  and 
control  over  corporations  created  or 
doing  business  in  this  State  for  the 
purpose  of  determining  whether  they 
are  members  of  trusts,  pools  and 
combines.  The  placing  of  corpora- 
tions in  a,  class  by  themselves  and 
requiring  them  to  file  the  anti-trust 
affidavit,  leaving  individuals  and 
partnerships  simply  liable  to  the 
penalties  provided  for  by  the  act,  is 
not  an  illegal  or  arbitrary  classifica- 
tion, any  more  than  is  the  require- 
ment that  State  banking  institutions 
shall  file  reports  with  the  auditor 
of  State  or  insurance  companies 
with  the  insurance  department  of 
the  State." 

And  in  State  v.  Jack,  69  Kan.  387 
(1904),  (76  Pac.  Rep.  911),  aprmed 
199  U.    S.  372   (1905),    (26   Sup.    a. 


Rep.  73),  the  Supreme  Court  of 
Kansas  said  of  a  similar  provision: 
"Section  10  of  the  act  contemplates 
a  proceeding  or  investigation  before 
the  district  court  or  district  judge  to 
inquire  if  there  has  been  violation  of 
that  law.  The  record  discloses  the 
examination  of  appellant  upon  the 
inquiry  to  have  been  confined  to  its 
legitimate  scope.  Within  the  scope 
of  the  inquiry,  the  immunity  afforded 
appellant  by  section  10  was  coexten- 
sive with  the  constitutional  privilege 
invoked  for  his  protection.  The  possi- 
bility that  his  answers  to  the  inquiries 
might  disclose  violations  of  the  federal 
anti-trust  law,  and  the  evidence  thus 
given  be  used  against  him  in  a 
criminal  prosecution  for  a  violation 
of  that  law,  was  not  a  real  and  prob- 
able danger  of  criminal  prosecution 
within  the  constitutional  privilege 
that  no  person  shall  be  »  witness 
against  himself." 

In  this  connection  it  should  be 
noted  that  it  has  been  held  that  a 
similar  provision  in  an  Arkansas 
statute  created  no  offence  and  that 
the  mere  failure  to  file  the  affidavit 
did  not  constitute  a  violation  of  the 
statute. 

State  V.  International  Harvester 
Co.,  79  Ark.  517  (1906),  (96  S.  W. 
Rep.  119). 

See  also  In  re  Bell,  69  Kan.  855 
(1904),  76  Pac.  Rep.  1129. 

^  State  V.  Simmons  Hardware  Co., 
109  Mo.  118  (1891),  (18  S.  W.  Rep. 
1125). 

2  Finck  V.  Schneider  Granite  Co., 
187  Mo.  244  (1905),  (86  S.  W.  Rep. 
213,  106  Am.  St.    Rep.  452). 
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The  Texas  anti-trust  law  '  is  not  in  conflict  witii  tiie  constitu- 
tional provi-sion  of  that  State  that  excessive  fines  shall  not  be 
imposed,^  there  being  a  wide  range  between  the  maximum  and 
minimum  penalties  and  the  latter  not  being  excessive.  In  so 
holding  the  Supreme  Court  of  Texas  said:  "Prescribing  fines 
and  other  punishments  which  may  be  imposed  upon  violators  of 
the  law  is  a  matter  peculiarly  within  the  power  and  discretion 
of  the  legislature,  and  the  courts  have  no  right  to  control  or 
restrain  that  discretion,  except  in  extraordinary  cases,  where  it 
becomes  so  manifestly  violative  of  the  constitutional  inhibition 
as  to  shock  the  sense  of  mankind."^ 

The  Ohio  anti-trust  statute  '  was  held  by  a  lower  court  of 
that  State  to  be  unconstitutional  as  interfering  with  "the 
inalienable  right  of  enjoying  liberty  and  acquiring  property 
guaranteed  by  section  1  of  the  bill  of  rights  of  the  constitu- 
tion." ^  Upon  appeal  to  the  Supreme  Court,  however,  the 
act  was  declared  to  be  constitutional." 

The  provision  of  the  Kentucky  constitution,'  requiring  the 
legislature  to  enact  laws  to  prevent  trusts  and  combinations, 
is  not  a  grant  of  power  and  does  not  impliedly  prohibit  the  legis- 
lature from  going  beyond  the  duty  enjoined.     Consequently,  a 

^  Acts  1899,  ch.  146,  p.  246.  tively  such  contracts  and  transactions 

'^  .\rt.  1,  §  13.  as    were     previous;ly    unlawful,     but 

^  State  V.  Laredo  Ice  Co.,  96  Tex.  which    could    be    so    adjudged    only 

461  (1903),  (73  S.  W.  Rep.  951).  when  the  aid  of  the  courts  was  in- 

The    Texa.^    anti-trust    statute    of  voked     for     their     enforcement.      It 

1903    imposing    a    penalty    for    each  must  be  obviously  unavailing  to  urge 

day's  offence  of   carrying  on  a  trust  the    constitutionally    protected    right 

is  not  unconstitutional  as  impairing  to  make  contracts  with  reference  to 

the  obligation  of  contracts  although  one's    property    and    his   faculties    as 

applying    to    trusts    formed     before,  an  objection  to  a  statute  which  does 

but  carried  on  after,  its  enactment.  not    prohibit    or   restrain    the    power 

State    V.    Missouri,   etc.    R.  Co  ,  99  of   making    such    contracts.      Exami- 

Tex.  516  (1906),  (91  S.  W.  Rep.  214).  nation  of  the  various  cases  cited  in  the 

*  Act    of    1898,    called    the    \'alen-  briefs   shows  that   legislation   having 

tine   Anti-trust    Act,    93    Ohio   Laws,  the  same  object   as  this  and  making 

143.  similar,   if  not  identical,   prohibitions 

'  Gage  -u.  State,  24  Ohio  C.  C.  724  has  been  quite  generally  sustained  as 

(1904).  a  valid  exercise  of  legislative  power." 

» State     V.     Gage,      72     Ohio     St.  See  also   State  v.   Jacobs,   7   Ohio 

210    (1905),    (73    N.    E.   Rep.    1078).  N.  P.  261  (1899). 

"  Within    the     limits    of    the  present  '  Kcntuckxj,     Const.     §    198.     This 

case,   it  is  obvious  that  the  effect  of  pro^-ision   is   printed   in  the   note   to 

the    statute    is    to    prohibit    affirma-  §  414,  ante. 
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more  rigorous  anti-trust  statute '  than  the  constitution  requires 
is  valid. ^ 

The  Arkansas  constitution  forbids  unreasonable  searches  and 
seizures  of  persons,  papers  and  effects.^  The  anti-trust  statute 
of  the  State  authorizes  orders  requiring,  under  penalty  of  a 
default  judgment  against  the  corporation  sued  for  violating 
the  act,  non-resident  officers  of  such  corporation  to  appear  and 
testify  before  a  commission  and  to  produce  books  and  papers. 
It  is  held  that  the  provisions  of  the  statute  are  not  in  conflict 
with  the  constitutional  provision  in  so  far  as  they  authorize  a 
reasonable  order  for  the  production  of  the  papers  of  a  corpora- 
tion over  which  the  State  has  control.^  It  is  also  held  that  the 
provisions  of  such  statute  authorizing  the  recovery  of  penalties 
from  foreign  corporations  violating  its  provisions  are  not  in 
conflict  with  the  Arkansas  constitutional  provision^  that  no 
person  shall  be  held  to  answer  a  criminal  charge  unless  upon 
the  indictment  of  a  grand  jury." 

§  423.  State  Courts'  Interpretation  of  State  Statute  followed 
by  Federal  Courts  in  determining  its  Constitutionality.  —  The 
decision  of  the  highest  court  of  a  State  that  a  State  statute 
does  not  contravene  a  State  constitutional  provision  is,  mani- 
festly, binding  upon  the  federal  courts.' 

But  the  controlling  effect  of  a  local  construction  of  a  local 
law  is  not  confined  to  cases  where  the  statute  is  tested  by  the 
State  constitution.  Where  the  courts  of  a  State  have  declared 
what  a  State  statute  means  their  interpretation  will  be  fol- 
lowed by  the  federal  courts  where  the  claim  is  made  that  it  is 
in  conflict  with  the  federal  constitution.'      In  Smiley  v.  Kan- 


1  Kentucky,  Stat.  §  3915.  «  Smiley  v.  Kansas,  196  U.  S.  447 

-  Commonwealth  D.  Bavarian  Brew-  (1905),  (25  Sup.  Ct.  Rep.  289);    Jack 

ing  Co.,  112  Ky.  925   (1902),  (23  Ky.  v.    Kansas,    199    TJ.    S.    372    (1905), 

Law  Rep.  2334,  66  S.  W.  Rep.  1016).  (26    Sup.    Ct.    Rep.    73);      National 

"  Arkansas,  Const.  Art.  2,  §  15.  Cotton  Oil  Co.  v.  Texas,  197  U.  S.  115 

*  Hammond  Packing  Co.   v.    State,  (1905),  (25  Sup.  Ct.  Rep.  379). 

81  Ark.  519  (1907),  (100    S.   W.  Rep.  In  the  last  case  the  Supreme  Court 

407).  said    (p.    130):     "There   are   cases  in 

"  Arkansas,  Const.  Art.  2,  §  8.  which    we    determine    for    ourselves 

"  Hammond   Packing  Co.  v.  State,  the  meaning  of  a  State  law,  but  this 

81  Ark.  519  (1907),  100  S.  W.  Rep.  407.  is  not  one  of  them.     The  contention 

'  Jack   V.    Kansas,    199   U.    S.    372  of  the  company  is  that  the  statutes 

(1905),    (26  Sup.  Ct.   Rep.  73).  of  the  State  discriminate  against  it; 
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sas'  Mr.  Justice  Brewer  said:  "It  may  be  conceded  for  the  pur- 
poses of  this  case  that  the  language  of  the  first  section  is  broad 
'enough  to  include  acts  beyond  the  pohce  power  of  the  State 
and  the  punishment  of  which  would  unduly  infringe  upon  the 
freedom  of  contract.  At  any  rate  we  shall  not  attempt  to 
enter  into  any  consideration  of  that  question.  The  Supreme 
Court  of  the  State  held  that  the  acts  charged  and  proved 
against  the  defendant  were  clearly  within  the  terms  of  the 
statute,  as  well  as  within  the  police  power  of  the  State;  and 
that  the  statute  could  be  sustained  as  a  prohibition  of  those  acts 
irrespective  of  the  question  whether  its  language  was  broad 
enough  to  include  acts  and  conduct  which  the  legislature  could 
not  rightfully  restrain.  It  is  well  settled  that  in  cases  of  this 
kind  the  interpretation  placed  by  the  highest  court  of  the 
State  upon  its  statutes  is  conclusive  here.  We  accept  the  con- 
struction given  to  a  State  statute  by  that  court." 

§  424.  Who  may  question  Constitutionality  of  Statutes.  — 
It  is  held  that  objections  to  the  constitutionality  of  an  anti- 
trust statute,  as  infringing  the  rights  guaranteed  by  the  Four- 
teenth Amendment,  can  only  be  made  by  a  person  against 
whom  such  statute  is  sought  to  be  enforced.  Thus  the  Supreme 
Court  of  the  United  States  has  quoted  with  approval  this  lan- 
guage of  the  Kansas  Supreme  Court:  ^  "He  [the  defendant] 
cannot  be  heard  to  object  to  the  statute  merely  because  it 
operates  oppressively  upon  others.     The  hurt  must  be  to  him- 

in    other   words,    deny    it    the    equal  ^  Smiley  v.  Kansas,  196  XJ.  S.  456 

protection  of  the  law,   by  forbidding  (1905),  (25  Sup.  Ct.  Rep.  289).     The 

it     from    doing     what     they     permit  quotation  is  from  the  decision  of  the 

others  to  do  in  similar  circumstances  Kansas    Court    in    the    same     case : 

—  punish  its  acts  and  exempt  from  65   Kan.    240    (1902),    (69   Pac.    Rep. 

punishment  the  same  acts  when  done  199,  67  L.  R.  A.  903). 

by    others.      But    the    courts    of    the  And  in  the  Winnebago,  205  U.  S. 

State  are  the  tribunals  appointed  to  360  (1907),    (27  Sup.   Ct.   Rep.   509), 

administer   the   statutes    and   impose  the  Supreme  Court  again  said:    "In 

their    penalties    and    to    do    so    they  a  case  from  a  State  court  this  court 

must  necessarily  interpret  them.      In  does  not  listen  to  objections  of  those 

other  words,  they  are  the  tribunals  to  who    do    not    come   within   the    class 

declare  the  meaning  of  the  statutes,  whose  constitutional  rights  are  alleged 

and  if  in  declaring  it  they  make  the  to  be  infringed,  or  hold  a,  law  uncon- 

statutes  discriminatory,  then  may  the  stitutional,     because,     as     against    a 

statutes  become  unconstitutional."  class  making  no   complaint,   the  law 

'  Smiley  v.    Kansas,  196  U    S.  447  might  be  so  held." 
(1905),  (25  Sup.  Ct.  Rep.  289). 
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self.  The  case,  under  appellant's  contention  as  to  this  point, 
is  not  a  case  of  favoritism  in  the  law.  It  is  not  a  case  of  exclu- 
sion of  classes  who  ought  to  have  been  included,  the  leaving  out 
of  which  constitutes  a  denial  of  the  equal  protection  of  the 
law,  but  it  is  the  opposite  of  that.  It  is  a  case  of  the  inclu- 
sion of  those  who  ought  to  have  been  excluded.  Hence,  unless 
appellant  can  show  that  he  himself  has  been  wrongfully  included 
in  the  terms  of  the  law,  he  can  have  no  just  ground  of  complaint. 
This  is  fundamental  and  decisively  settled." 


CHAPTER   XLII 


CONSTRUCTION    AND    APPLICATION    OF     STATE     ANTI-TRUST 
STATUTES 

§  425.    Definitions. 

I  426.    Statutes  not  Regulations  of  Interstate  Commerce. 

§  427.    Rule  of  Construction. 

§  428.    Form  of  Combination  Immaterial.     Application  of  Statutes  to  Holding 

and  Purchasing  Corporations. 
§  429.    Objects  and  Tendencies  of  Combination  as  determining  Application  of 

Statutes. 
§  430.    Extent  of  Combination  as  determining  Application  of  Statutes. 
§  431.    Application  of  Statutes  to  Ancillary  Contracts  in  Restraint  of  Trade. 
§  432.    Application  of  Statutes  to  Agency  and  Other  Exclusive  and  Restrictive 

Contracts.     Sales  and  Leases. 
§  433.    Application  of  Statutes  to  Particular  Associations  of  Manufacturers  and 

Dealers. 
§  434.    Application  of  Statutes  to  Combinations  under  Patents  and  Copyrights. 
§  435.    Application  of  Statutes  to  Insurance  Combinations. 
§  436.    Application  of  Statutes  to  Foreign  Corporations  doing  Local  Business. 
§  437.    Statutes  have  no  Extraterritorial  Force. 

§  438.    Application  of  Statutes  to  Agreements  of  Quasi-public  Corporations. 
§  439.    Effect  of  Statutes  upon  Exercise  of  Statutory  Authority  to  consolidate 

or  hold  Stock. 
§  440.    Statutes  Inapplicable  to  Contracts  with  State. 

§  441.    Statutes  Inapplicable  where  Other  Statutes  eliminate  Competition. 
§  442.    Statutes  do  not  supersede  Common  Law. 

§  443.    Statutes  not  Retroactive,  but  apply  to  Continuing  Combinations. 
§  444.    Construction  and  Application  of  Miscellaneous  Statutes. 

§  425.  Definitions.  — The  anti-trust  statutes  of  several  States 
themselves  define  the  words  "trust,"  "monopoly"  and  "com- 
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biiiation"  used  therein.'  Definitions  of  these  and  similar  terms 
as  employed  in  such  statutes  also  appear  in  judicial  decisions. 

Thus  to  constitute  a  "trust"  under  the  Texas  statute^ 
there  must  be  a  "combination  of  capital,  skill  and  acts."  The 
term  "combination"  as  so  employed  means  "union"  or  "asso- 
ciation." And  a  union  or  association  to  come  within  the  stat- 
ute must  be  of  agencies  which  might  otherwise  have  been 
independent  and  competing.' 

A  "monopoly"  within  the  meaning  of  the  Texas  statute  not 
only  includes  that  which  is  embraced  by  that  term  used  in  its 
primary  sense  but  any  combination  the  tendency  of  which  is  to 
prevent  competition  and  to  control  prices  to  the  public  injury.* 

The  Mississippi  statute^  declares  that  a  "trust  "or  "combine" 
is  a  combination  which  is  in  restraint  of  trade,  to  increase  prices, 
to  limit  production,  etc.,  and  "is  inimical  to  the  public  welfare, 
unlawful  and  a  conspiracy."  The  last  phrase,  however,  merely 
states  the  effect  of  the  "  trust  "  as  already  defined,  and  is 
not  an  added  element  of  the  definition. ° 

A  "  trust"  under  the  Missouri  statute  "is  a  contract,  combi- 
nation, confederation  or  understanding,  express  or  implied,  be- 
tween two  or  more  persons,  to  control  the  price  of  a  commodity 
or  service  for  the  benefit  of  the  parties  thereto,  and  to  the 
injury  of  the  public,  and  which  tends  to  create  a  monopoly."  ' 

^  See    aTite,     §     414,     note:      "The  In  MacGinnis  i'.  Boston,  etc.  Min- 

Statutes.     Development  of  State  Legis-  ing  Co.,  29  Mont.  454  (1904),  (75  Pac. 

lotion."  Rep.  89),  the  Supreme  Court  of  Mon- 

2  Texas  Rev.  Stat.,  1895,  Art.  5313.  tana  said  of  the  term  "trust"  as  used 

'Gates    V.    Hooper,    90    Tex.    563  in  the  anti-trust  statute  of  that  State: 

(1897),   (39  S.  W.  Rep.  1079).  "The    term    'trust,'    if    assigned    the 

^  Jones  V.  Carter    (Tex.  Civ.  App.  meaning    gi^^en    to    it    by    the    text- 

1907),  101  S.  W.  Rep.  514.     See  also  writers,  includes  any  form  of  combina- 

ante,   §§  332,  389.  tion  between  corporations,  or  corpora- 

'' Ante,  I   414,   note :"  The  Statutes.  tions    and    natural    persons,    for    the 

DevelopmeTit  of  State  Legislation."  purpose  of  regulating  production  and 

'  Barataria  Canning  Co.  v.  Joulian,  repressing     competition     by     means 

80    Miss.    555    (1902),    (31    So.    Rep.  of  the   power  thus   centralized. 

961).      In  this  case  it  was  also  held  The    section    of  the    statute    quoted 

that    oysters,     canned    and    sold    as  involves  the  same  idea  and  demands 

merchandise,    were    a    "commodity"  the   same   construction,   though  it   is 

within  the  meaning  of  the  statute.  more   specific   in   its   provisions,    and 

'  State  V.  Firemen's  Fund  Ins.  Co.,  '    extends    to    and    includes    combina- 

152  Mo.  1  (1899),  (52  S.  W.  Rep.  595,  tions   in   restraint   of   competition   in 

45  L.  R.  A.  363).  transportation.      It     denounces     any 
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The  term  "  control, "  as  used  in  the  Mississii)pi  statute,  which 
a  corporation  is  forbidden  to  grant  to  others  than  its  officers 
or  agents,  means  power  to  dictate  corporate  action  and  not 
merely  to  manage  a  department  of  the  corporation's  business.' 

§  426.  Statutes  not  Regulations  of  Interstate  Commerce.  — ■ 
State  legislatures  have  only  power  to  legislate  concerning  com- 
binations affecting  commerce  wholly  within  the  State. ^  Com- 
merce across  State  lines  is  outside  their  sphere.  A  State  anti- 
trust statute,  therefore,  while  broad  enough  in  terms  to  embrace 
combinations  in  restraint  of  interstate  commerce  will  be  limited 
by  construction  to  those  to  which  alone  it  can  lawfully  apply  — '■ 
combinations  affecting  domestic  trade  and  commerce.^    And 


form  of  combination  or  contract 
which  has  for  its  purpose,  directly 
or  indirectly,  the  restraint  of  produc- 
tion or  trade  in  any  way  or  manner, 
or  the  control  of  the  price  of  any 
article  of  consumption  by  the  people. 
It  was  not  the  purpose  of  the  con- 
vention, or  of  the  legislature,  to  limit 
either  the  terms  used  in  the  constitu- 
tion, or  in  the  statute,  by  any  narrow 
definition,  but  to  leave  it  to  the  courts 
to  look  beneath  the  surface,  and, 
from  the  methods  employed  in  the 
conduct  of  the  business,  to  determine 
whether  the  association  or  combina- 
tion in  question,  no  matter  what  its 
particular  form  should  chance  to  be, 
or  what  might  be  its  constituent  ele- 
ments, is  taking  advantage  of  the 
public  in  an  unlawful  way." 

'  Yazoo,  etc.  R.  Co.  v.  Searles,  85 
Miss.  520  (1905),  (37  So.  Rep.  939, 
68  L.  R.  A.  715)  citing  §  294  of  this 
work. 

A  boycott  is  n  combination  for 
the  purpose  of  creating  and  carrying 
out  a  restriction  in  trade  within  the 
meaning  of  the  Ohio  statute. 

State  V.  Jacobs,  7  Ohio  N.  P.  261 
(1899). 

In  view  of  the  other  provisions  of 
the  Tennessee  statute  relating  to 
corporations  the  words  "person  or 
persons"  as  used  in  the  section  pre- 
scribing penalties  of  fine  or  imprison- 


ment for  violating  its  provisions  do 
not  embrace  corporations. 

Standard  Oil  Co.  v.  State,  117  Tenn. 
618  (1907),  (100  S.  W.  Rep.  705, 
10  L.  R.  A.  (n.  8.)  1015). 

'  That  part  of  the  South  Carolina 
statute  which  prohibits  the  importa- 
tion into,  and  sale  within,  the  State 
of  articles  with  a  view  to  lessening 
free  competition  is  invalid  as  an 
attempted  regulation  of  interstate 
commerce. 

State  V.  Virginia-Carolina  Chemical 
Co.,  71  S.  C.  544  (1904),  (61  S.  E. 
Rep.  455). 

'  State  V.  Smiley,  65  Kan.  240 
(1902),  (69  Pac.  Rep.  199,  67  L.  R.  A. 
903),  affirmed  196  U.  S.  447  (1905), 
(25  Sup.  Ct.  Rep.  289):  "A  State 
legislature  is  empowered  to  legislate 
generally  in  respect  to  trusts  and 
conspiracies  in  restraint  of  trade,  ex- 
cept as  limited  by  the  commerce 
clause  of  the  federal  Constitution; 
but,  on  the  other  hand.  Congress  is 
not  empowered  to  legislate  generally 
with  respect  to  trusts  and  trade 
conspiracies.  It  can  legislate  against 
them  only  under  the  commerce  clause 
of  the  Constitution.  Therefore,  a 
State  enactment,  though  broad 
enough  in  terms  to  apply  to  trusts 
engaged  in  interstate  commerce, 
or  conspiracies  in  restraint  of  inter- 
state trade,  will  be  limited  by  con- 
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the  decisions  of  the  State  courts  so  Hmiting  the  general  language 
of  the  State  statutes  will  be  accepted  as  correct  interpretations 
of  them  by  the  federal  courts.* 

§427.  Rule  of  Construction. — State  anti-trust  statutes, 
being  penal  in  their  nature^  must  be  strictly  construed.  Their 
meaning  cannot  be  extended  by  implication.^     General  language 


struction  to  that  to  which  it  can  alone 
legally  apply ;  but  a  congressional 
act,  being  of  necessity  limited  to  the 
one  particular  class  of  trusts  or  trade 
conspiracies,  viz.,  those  engaged  in 
interstate  or  international  trade,  must 
express  that  lim.itation  on  its  face. 
Nevertheless,  we  do  not  doubt  that  if 
a  congressional  enactment,  general 
in  terms,  could  be  given  specific 
application  to  subjects  lying  within 
its  rightful  sphere,  without  the  aid  of 
other  and  qualifying  and  explana- 
tory words,  but  which  general  terms 
were  also  inclusive  of  subjects  lying 
without  such  sphere,  it  would  be 
restrained  by  construction  to  those 
matters  in  respect  of  which  Congress 
is  qualified  to  dispense,  and  not  be 
nullified  as  a  whole." 

In  People  v.  Butler  St.  Foundry, 
etc.  Co.,  201  111.  236  (1903),  (66  N.  E. 
Rep.  349),  it  was  held  that  while  the 
terms  of  the  Illinois  anti-trust  statute 
were  broad  enough  to  include  com- 
binations which  might  violate  the 
federal  anti-trust  statute,  it  should  be 
construed  as  relating  only  to  transac- 
tions occurring  within  the  limits  of 
the  State. 

Standard  Oil  Co.  v.  State,  117 
Tenn.  618  (1907),  (100  S.  W.  Rep. 
709,  10  L.  R.  A.  (n.  s.)  1015): 
"The  statute,  when  properly  con- 
strued, does  not  apply  to  interstate 
commerce  The  sole  object  and  pur- 
pose of  the  enactm^ent  of  it  was  to 
correct  and  prohibit  abuses  of  trade 
within  the  State.  This  was  the  legis- 
lative intent,  and  will  prevail  over 
the  literal  meaning  of  words  or  terms 
found  in  the  act." 

See    also      Hadley    Dean     Co.     v. 

810 


Highland  Co.,  143  Fed.  242  (1906); 
State  V.  Phipps,  50  Kan.  609  (1893), 
(31  Pac.  Rep.  1097,  34  Am.  St.  Rep. 
152,  18  L.  R.  A.  657);  Fuqua  v. 
Pabst  Brewing  Co.,  90  Tex.  298  (1897), 
(38  S.  W.  Rep.  29);  Waters-Pierce 
Oil  Co.  V.  State,  19  Tex.  Civ.  App.  1 
(1898),  (44  S.  W.  Rep.  945) ;  Pasteur 
Vaccine  Co.  v.  Burkey,  22  Tex.  Civ. 
App.  232  (1899),  (54  S.  W.  Rep.  804). 

la  S.  S.  White  Dental  Mfg.  Co.  v. 
Hertzberg  (Tex.  Civ.  App.,  1899),  51 
S.  W.  Rep.  355,  it  was  held  that  where 
the  invalidity  of  a  contract  under  the 
Texas  anti-trust  statute  arose  only 
after  the  delivery  of  articles  within 
the  State,  the  operation  of  the  statute 
would  not  be  defeated  by  the  fact 
that  the  delivery  within  the  State 
had  been  by  means  of  interstate  com- 
merce. 

1  Waters-Pierce  Oil  Co.  v.  State, 
177  U.  S.  43  (1900),  (20  Sup.  Ct.  Rep. 
580);  Smiley  v.  Kansas,  196  U.  S. 
447  (1905),  (25  Sup.  Ct.  Rep.  289), 
See  also  ante,  §  423. 

^  In  State  v.  Lancashire  Fire  Ins. 
Co.,  60  Ark.  472  (1899),  (51  S.  W. 
Rep.  633,  45  L.  R.  A.  348),  the  Su- 
preme Court  of  Arkansas,  in  constru- 
ing the  anti-trust  statute  of  that 
State,  said:  *'To  determine  the  mean- 
ing of  a  statute,  the  courts  must  look 
mainly  to  the  language  of  the  act 
itself;  for  that  is  the  final  expression 
of  the  legislative  will,  and  therein 
must  such  will  and  intention  be  sought. 
Whatever  the  legislature  may  have 
intended,  such  intention  can  have  no 
effect  unless  expressed  in  the  statute; 
for  this,  being  a  penal  statute,  can- 
not be  extended  by  implication.  It 
would  be  in  the  highest  degree  unjust 
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will  be  limited  in  its  application  to  such  objects  and  persons  as 
it  is  reasonable  to  presume  the  legislature  intended  to  deal 
with.' 

§  428.  Form  of  Combination  Immaterial.  Application  of 
Statutes  to  Holding  and  Purchasing  Corporations.  —  State  anti- 
trust statutes,  while  broader  than  the  rules  of  public  policy  and 
covering  a  different  field  from  the  federal  enactment,  have  a 
common  purpose  —  the  preservation  of  competition  —  and 
are  governed  in  their  application  by  similar  principles.  It 
follows,  therefore,  from  the  principles  already  stated  that  the 
test  whether  a  combination  is  in  violation  of  a  State  statute 
lies  in  its  object  or  tendencies  and  not  in  its  form.^  The  form 
assumed  by  a  combination  is  immaterial.' 

The  corporate  form  of  combination  in  no  way  prevents  the 
application  of  the  statutes.  The  corporation  as  an  entity 
may  not  be  able  to  create  a  combination,  but  its  acts, 
within  the  purview  of  the  statutes,  will  be  taken  as  the  acts  of 
the  persons  composing  it.  Its  stockholders  may,  in  controlling 
it  and  in  conjunction  with  it,  create  an  unlawful  combination.* 


to  punish  conduct  not  clearly  for- 
bidden by  the  law  itself  .  and  so, 
to  quote  the  words  of  a  recent  opinion 
of  the  Supreme  Court  of  the  United 
States,  'we  are  left  to  determine 
the  meaning  of  this  act,  as  we  deter- 
mine the  meaning  of  other  acts,  from 
the  language  used  therein."*  Citing 
United  States  v.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  318  (1897), 
(17  Sup.  Ct.  Rep.  540). 

See  also  State  v.  Associated  Press, 
1.59  Mo.  410  (1901),  (60  S.  W.  Rep. 
91,  51  L.  R.  A.  151). 

'  State  V.  Smiley,  65  Kan.  240 
(1902),  (69  Pac.  Rep.  199,  67  L.  R.  A. 
903),  affirmed  196  U.  S.  447  (1905), 
(25  Sup.  Ct.  Rep.  289). 

^  See  ante,  §  354  :  '^Analysis  of  Ride 
governing  Private  Corporations.  Form 
of  Combination  Immaterial."  Ante, 
§  397:  "Form  of  Combination  Im- 
material. Illegality  of  Cor-porate  De- 
vice." 

'  Jones  V.  Carter  (Tex.  Civ.   App. 


1907),  101  S.  W.  Rep.  514;  Standard 
Oil  Co.  V.  State,  117  Tenn.  618 
(1907),   (100  S.  W.  Rep.  705). 

*  An  association  of  dealers  formed 
for  the  purpose  of  regulating  the  price 
of  an  article  in  a  particular  locality 
which  is  carried  out  by  the  concurrent 
action  of  the  association  and  its 
members  is  in  conflict  with  the  Illi- 
nois statute.  And  the  fact  that  the 
association  is  incorporated  does  not 
affect  its  illegality,  upon  the  theory 
that  a  corporation  cannot  alone  con- 
stitute a  trust.  Its  act,  within  the 
purview  of  the  statute,  is  the  act  of 
the  persons  associated  together.  In  so 
holding  the  Court,  in  Ford  v.  Chicago 
Milk  Shippers  Ass'n,  155  111.  179 
(1895),  (39  N.  E.  Rep.  651,  27  L.  R.  A. 
298),  said:  "It  is  urged  that  the 
corporation  cannot  alone  enter  into  a 
trust  or  combination  that  would  be  a 
violation  of  this  statute.  Whilst  it  is 
true  as  a  general  proposition  that  a  cor- 
poration may  be  created   and  consti- 
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And  where  a  corporation  is  organized  for  the  purpose  of  effect" 
ing  an  unlawful  scheme  of  combination  its  acts  when  organized 
in  carrying  out  the  arrangement  constitute  a  violation  of  an 
anti-trust  statute.^ 

A  combination  by  means  of  a  holding  corporation  when 
affecting  intrastate  commerce  is  as  much  in  violation  of  an 
appropriate  State  statute  against  combinations  as  such  a  com- 
bination is  in  contravention  of  the  federal  statute  when  affecting 
interstate  commerce.^  In  such  a  case,  it  is  not  material  whether 
the  holding  corporation  is  foreign  or  domestic  and  to  determine 
its  purposes  the  court  will  look  through  the  various  steps  which 
ted  to  its  organization.^  While  the  State  may  have  granted 
power  to  the  holding  corporation  to  hold  shares  in  other  cor- 
porations it  acquired  no  right  to  exercise  such  power  in  violation 
of  the  anti-trust  statutes  of  the  State. ^      Without  statutory 


tuted  a  legal  entity,  existing  separate 
and  apart  from  the  natural  persons 
composing  it,  yet  it  cannot  act  inde- 
pendently, or  against  the  vvill,  or 
abstain  from  complying  with  the 
direction,  of  the  natural  persons  who 
constitute  the  corporate  body.  A 
corporation  is,  in  fact,  an  association 
of  persons  united  in  one  body,  having 
perpetual  succession,  vested  with 
political  rights  conferred  upon  it  by 
the  authority  creating  it.  Such  being 
the  nature  of  the  corporate  body,  acts 
done  by  it  are  the  acts  of  the  asso- 
ciated persons  as  corporators  or  as 
individuals,  and  in  which  capacity 
the  act  is  done  must  be  determined 
from  the  nature  and  character  of  the 
act  and  the  purpose  for  which  the  cor- 
poration was  organized.  And  when 
the  acts  of  the  corporate  body  are 
violative  of  the  statutes  of  the  State 
and  would  be  a  misdemeanor  that 
would  subject  it  to  punishment  in 
accordance  with  law,  such  acts  are 
wholly  without  the  power  of  the 
corporation,  as  the  statute  will  create 
no  body  with  authority  to  violate  its 
laws.  .  .  .  There  can  be  no  immu- 
nity for  evasion  of  the  policy  of  the 
State  by  its  own  creations.     The  cor- 
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poration  as  an  entity  may  not  be  able 
to  create  a  trust  or  combination  with 
itself,  but  its  individual  share- 
holders may,  in  controlling  it,  to- 
gether with  it,  create  such  trust  or 
combination  that  will  constitute  it, 
with  them.,  alike  guilty." 

^  Attorney-general,  v.  A.  Booth  & 
Co.,  143  Mich.  89  (1906),  (106  N.  W. 
Rep.  868). 

2  See  ante,  §  397a:  "The  Northern 
Securities  Case." 

*  Southern  Electric  Securities  Co. 
V.  State  (Miss.  1907),  44  So.  Rep.  785. 

See  also  Dunbar  v.  American  Tele- 
phone, etc.  Co.,  224  III.  9  (1906),  (79 
N.  E.  Rep.  423,  115  Am.  St.  Rep. 
132);  Bigelow  v.  Calumet,  etc.  Min- 
ing Co.,  155  Fed.  874  (1907);  Mac- 
Ginnis  v.  Boston,  etc.  Mining  Co., 
29  Mont.  428  (1904),  (75  Pac.  Rep. 
89). 

*  Bigelow  V.  Calumet,  etc.  Mining 
Co.,  155  Fed.  874  (1907):  "The  result 
of  these  two  statutes  is  that  power 
was  given  to  the  Calumet  &  Hecla 
Company  to  purchase  stock  in  the 
Osceola  Company,  but  the  right  to 
exercise  that  power  in  violation  of 
the  anti-monopoly  statutes  of  the 
State  was  not  given." 
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authority  it  had  no  power  to  purchase  such  shares  at  all.  With 
such  authority  it  had  only  the  right  to  purchase  for  lawful 
purposes. 

Upon  similar  principles,  a  combination  formed  by  means  of  a 
purchasing  corporation  undoubtedly  violates  the  State  anti-trust 
statutes.*  But  an  actual  purchase  and  sale,  as  distinguished 
from  a  combination  in  the  form  of  a  sale,  does  not  violate  them. 
Thus  it  has  been  held  that  it  is  not  contrary  to  such  a  statute 
for  a  manufacturing  corporation  to  purchase  the  plant  and  prop- 
erty of  another  corporation  engaged  in  the  same  business,  for 
a  cash  consideration  and  in  good  faith  .^ 

§  429.  Objects  and  Tendencies  of  Combination  as  determining 
Application-  of  Statutes.  —  Both  the  objects  and  the  natural 
consequences  of  the  operation  of  a  combination  must  always  be 
considered  in  determining  whether  there  has  been  a  violation  of 
a  State  anti-trust  statute.  The  test  of  the  vahdity  of  an  agree- 
ment is  not  alone  what  the  parties  intend  but  what  its  effect 
will  be.'  And  while,  as  we  have  seen,*  further  testing  the 
agreement  by  its  tendencies  is  making  a  standard  of  that  which 


^  For  consideration  of  this  subject, 
see  ante,  §354:  '" Analysis  of  Rule 
governing  Private  Corporations.  Form 
of  Combination  Immaterial." 

^  State  V.  Continental  Tobacco  Co., 
177  Mo.  1  (1903),  (75  S.  W.  Rep. 
737).  In  this  case  the  Court  said 
(p.  32):  "On  the  other  hand,  the 
terms  of  the  statute  are  not  broad 
enough  to  prohibit  one  corporation, 
in  good  faith,  in  the  legitimate  pur- 
suit of  its  business,  from  purchasing 
the  assets  of  another  corporation  in  a 
similar  business.  Its  terms  are  appli- 
cable to  individuals  and  partnerships, 
as  well  as  corporations;  its  condem- 
nation is  as  pronounced  against  the 
individual  as  it  is  against  the  corpo- 
ration ;  hence  it  follows,  if  this  statute 
is  to  be  construed  as  prohibiting  cor- 
porations from  purchasing,  in  good 
faith,  the  assets  of  another  corpora- 
tion, it  must  be  applied  with  equal 
force  to  the  rights  and  powers  of 
individuals." 


See  also  Davis  v.  Booth,  131  Fed. 
31  (1904). 

^  Yazoo,  etc.  R.  Co.  v.  Searles,  85 
Miss.  520  (1905),  (37  So.  Rep.  939, 
68  L.  R.  .\.  723):  "But  at  last  the 
test,  and  only  test,  is,  not  what  the 
intent  of  the  parties  may  be,  not  what 
form  the  combination  has  taken,  but 
what  will  its  probable  effect  be?  If 
unlawful  or  oppressive,  if  obnoxious 
to  public  policy,  if  inimical  to  public 
welfare,  they  will  be  denounced,  and 
punishment  meted  out  to  every  par- 
ticipant; otherwise  courts  will  not 
limit  or  restrict  the  inalienable  right  of 
contract,  and  will  not  interfere  unless 
the  violation  of  law  be  apparent,  or  the 
apprehended  evil  effect  assume  some 
tangible  form."      (Citing  this  treatise.) 

See  also  MacGinnis  v.  Boston,  etc. 
Mining  Co.,  29  Mont.  428  (1904), 
(75  Pac.  Rep.  89). 

*See  ante,  §  355:  "Analysis  of 
Rule.  Objects  and  Tendencies  of 
Combination." 
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is  necessarily  uncertain,  still  such  test  is  applied  by  the  courts 
in  determining  the  applicability  of  State  anti-trust  statutes.' 

In  the  very  recent  case  of  Standard  Oil  Co.  v.  State '  the  Su- 
preme Court  of  Tennessee  said:  "The  making  of  the  agreement 
.  with  a  view  to  lessen  competition,  and  which  tended  to  do 
so,  is  thus  fully  proven.  This  is  all  that  is  necessary  to  con- 
stitute a  violation  of  the  statute.  The  statute  was  not  only 
intended  to  prohibit  contracts  and  combination  between  those 
engaged  in  the  same  business,  made  for  the  purpose,  or  which 
had  a  tendency,  to  destroy  all  competition,  and  which  are  in- 
jurious to  the  whole  public,  but  those  made  and  formed  by  any 
and  all  persons  with  a  view,  or  which  in  their  nature  tend,  to 
lessen  competition  to  any  material  extent,  to  tlie  injury  of  any 
part  of  the  people  of  the  State.  The  number  of  persons,  gener- 
ally speaking,  engaged  in  the  conspiracy,  the  extent  of  the  ter- 


>  Standard  Oil  Co.  v.  State,  117 
Tenn.  618  (1907),  (100  S.  W.  Rep. 
705,  10  L.  R.  A.  (N.  s.)  101.5) ;  Chicago, 
etc.  Coal  Co.  v.  People,  214  111.  421 
(1905),  (7.3  X.  E.  Rep.  770),  affirming 
114  111.  App.  75  (1904);  Dunbar  v. 
American  Telephone,  etc.  Co.,  224  111. 
9  (1906),  (79  N.  E.  Rep.  42.3,  115  .\m. 
St.  Rep.  132);  Jones  v.  Carter  (Tex. 
Civ.  App.  1907),  101  S.  W.  Rep.  514. 

Ferd  Heim  Brewing  Co.  v.  Belinder, 
97  Mo.  App.  64  (1902),  (71  S.  W.  Rep. 
691):  "What  is  the  tendency  of  the 
agreement?  It  does  not  affect  the 
character  of  the  agreement  proved, 
that  the  brewers  only  intended  a 
worthy  purpose.  Intention  will  not 
avail  when  the  effect  is  within  the 
.statutes.  And  it  has  been  held  by 
the  highest  authority  that,  though 
no  imposition  was  consummated  by 
the  raising  of  prices;  and  even 
though  the  agreement  was  necessary 
to  curb  against  unjust  or  ill-advised 
competition,  yet  if  the  effect  of  the 
agreement  was  within  the  prohibi- 
tion of  the  law,  it  was  void." 

Walter  A.  Wood  Mowing,  etc. 
Mach.  Co.  V.  Greenwood  Hardware 
Co.,  75  S.  C.  383  (1906),  (55  S.  E. 
Rep.  973):    "In  determining  whether 

814 


a  particular  contract  falls  within  the 
inhibition  of  the  statute  (against 
monopohes)  the  Court  must  neces- 
sarily consider  the  tendency  or  power 
of  the  contract  to  injure  the  public, 
either  considered  in  itself  or  as  a  part 
of  a  scheme  to  destroy  or  impede 
competition  and  control  supply  and 
prices.  A  contract  may  be  lawful 
in  itself  as  an  isolated  matter,  but  yet 
be  unlawful  as  a  part  of  a  scheme 
to  create  a  virtual  monopoly.  The 
im.mediate  effect  of  a  trust  or  com- 
bination may  be  really  beneficial  to 
the  public,  improving  the  quality  of 
goods  or  services  and  reducing  the 
price,  yet  if  it  has  inherent  capability 
or  natural  tendency  to  injure  the  pub- 
lic, then  competition  is  stifled  and 
control  of  supply  and  prices  secured 
and  it  is  obnoxious  to  the  statute. 
The  main  general  test  should  be 
whether  the  contract,  trust  or  com- 
bination is  monopolistic  in  purpose 
or  natural  tendency.  If  so  it  un- 
reasonably affects  competition  and 
prices  to  the  detrim.ent  of  the  public 
and  is  obnoxious  to  the  statute." 

2  Standard  Oil  Co.  v.  State,  117 
Tenn.  61S,  659  (1907),  (100  S.  W. 
Rep.  705,  10  L.  R.  A.  (n.  s.)  1015). 
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ritory  affected,  the  degree  which  it  was  intended  or  has  a 
tendency  to  lessen  competition,  the  extent  of  the  injury  to  the 
public,  or  whether  it  be  permanent  or  temporary  in  its  character, 
are  not  material  elements  of  the  offence.  The  form  of  the  com- 
bination is  also  a  matter  of  indifference.  No  forms  or  prece- 
dents are  followed  in  the  commission  of  crime.  In  any  form 
the  agreement  may  be  made,  or  disguise  in  which  it  may  appear, 
or  whatever  scheme  may  be  adopted  to  accomplish  the  prohibited 
acts,  it  is  within  the  statute.  It  is  enough  that  the  contract 
was  made  with  a  view  to  lessen  competition  in  the  sale  of  an 
article  of  commerce  of  prime  necessity,  and  that  it  is  injurious 
to  the  public,  however  limited  and  restricted  it  may  be  in  its 
scope,  effect,  duration.  It  is  its  purpose,  tendency,  and  effect 
that  makes  it  unlawful." 

§  430.  Extent  of  Combination  as  determining  Application 
of  Statutes.  —  To  establish  a  violation  of  State  statutes  against 
monopolies  —  the  term  being  used  in  its  modern  sense  —  a 
complete  monopoly  need  not  be  shown.'  Similarly,  statutes 
against  combinations  affecting  competition  to  the  detriment 
of  the  public  not  only  embrace  those  combinations  and  agree- 
ments made  for  the  purpose  of,  or  which  tend  toward,  destroy- 
ing all  competition  to  the  injury  of  the  whole  public,  but  those 
which  tend  to  lessen  competition  to  any  material  extent  to  the 
injury  of  any  part  of  the  public.^  And  when  the  statute  is 
directed  against  combinations  to  regulate  or  fix  prices  injury 
to  the  public  need  not  be  shown. ^ 

Upon  these  principles,  it  was  held  that  a  combination  of 
retail  dealers  to  prevent  sales  by  wholesale  dealers  to  retailers 
not  in  the  combination  violated  the  Nebraska  anti-trust  statute 
regardless  of  the  proportion  of  dealers  in  the  trade  outside  the 
combination.^     So  it  has  been  held  that  the  application  of  the 

'  State    V.    Armour    Packing    Co.,  Rep.  770),  affirming  114  111.  App.  75 

173     Mo.     356   (3),    190    (73     S.    W.  (1904). 

Rep.  645,  61  L.  R.  A.  464);    Hunt  v.  =  gtaj^da^tj    oil    Co.    v.    State,    117 

Riverside  Cooperative  Club,  140  Mich.  Tenn.    618    (1907),    (100  S.    W.    Rep. 

538  (1905),  (104  N.  W.  Rep.  40,  112  705,  10  L.  R.  A.  (n.  8.)  101.5). 
Am.  St.  Rep.  420);    Standard  Oil  Co.  "State    v.    Armour    Packing    Co., 

V.   State,   117  Tenn.   618   (1907),   (100  173   Mo.  356  (1903),   (73  S.  W.  Rep. 

S.  W.  Rep.  705,   10  L.  R.  A.   (N.  s.)  645,  61  L.  R.  A.  464). 
1015) ;      Chicago,     etc.     Coal    Co.     v.  ■*  Cleland  v.  Anderson,  66  Neb.  252 

People,  214  111.  421  (1905),  (73  N.  E.  (1902),   (92  N.  W.  Rep.  306). 
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Illinois  statute  does  not  depend  upon  the  number  of  those  im- 
pHcated  in  its  violation  nor  the  extent  of  the  territory  covered 
by  the  combination.' 

§  431.  Application  of  Statutes  to  Ancillary  Contracts  in  Re- 
straint of  Trade.  — As  already  shown,  contracts  in  restraint  of 
trade  —  using  the  phrase  in  its  original  sense  —  were  agree- 
ments auxiliary  to  a  principal  contract  —  usually  the  sale  of  a 
business  —  by  a  party  thereto  to  refrain  from  engaging  in  some 
trade  or  occupation  for  a  certain  time  in  a  particular  territory.^ 

While  the  effect  of  such  agreements  is  in  a  degree  to  restrain 
competition,  their  primary  object  is  to  protect  the  purchaser  of 
the  good-will  of  a  business  and,  when  reasonable,  they  have 
always  been  sustained  at  common  law.  They  have  also,  as  we 
have  seen,  been  held  to  be  outside  the  application  of  the  federal 
anti-trust  statute.' 

One,  at  least,  of  the  State  anti-trust  statutes  expressly  ex- 
cludes these  ancillary  contracts  from  its  operation,*  and  other 
statutes  have  been  held  not  to  apply  to  them.^ 


'  Chicago,  etc.  Coal  Co.  v.  People, 
214  111.  421  (1905),  (73  N.  E.  Rep. 
770),  affirming  114  111.  App.  75  (1904). 

2  See  a)}te,  ch.  XXXIII.  :  '^Applica- 
tion  of  Law  of  Contracts  in  Restraint 
of  Trade." 

2  Ante,  §  387  :  "  Use  of  Phrase  '  Con- 
tract in  Restraint  of  Trade.'  A-pplica^ 
tion  of  Statute  to  Ancillary  Con- 
tracts." 

«  See  §  6  of  Michigan  act  of  1905, 
in  note  to  §  414:  "The  Statutes.  De- 
velopment of  State  Legislation." 

For  construction  of  the  Michigan 
statutes  see  Davis  v.  Booth,  131  Fed. 
31  (1904). 

'^  An  agreement  by  the  vendor  of 
a  business  not  to  engage  in  a  similar 
business  in  a  certain  territory  is  not 
in  violation  of  the  Minnesota  anti- 
trust statute  of  1899. 

Espenson  v.  Kolpe,  93  Minn.  278 
(1904),  (101  N.  W.  Rep.  168). 

An  agreement  by  one  party  to 
employ  at  certain  wages  another  en- 
gaged in  the  same  line  of  business 
provided  he  will  gi"\'e  up  his  business 
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and  enter  the  service  of  the  former 
has  been  held  not  to  contravene  the 
Ohio  anti-trust  act  of  1898. 

Kevil  V.  Standard  Oil  Co.,  8  Ohio 
N.  P.  311,  11  Ohio  S.  &  C.  P.  Dec. 
114  (1900). 

An  agreement  by  a  merchant  in 
selling  out  his  business  that  he  will 
not  engage  in  business  in  the  town  for 
a  period  of  twelve  months  does  not 
create  a  "trust"  under  the  Texas 
statute. 

Gates  V.  Hooper,  90  Tex.  563 
(1897),  (39  S.  W.  Rep.  1079). 

See  also  Crump  v.  Ligon  (Tex. 
1904),  84  S.  W.    Rep.  250. 

But  an  ancillary  contract  by  the 
vendor  of  a  business  not  to  reenter 
such  business  for  a  certain  period  and 
in  a  particular  place  is  in  violation  of 
the  Texas  anti-trust  statute  of  1895, 
where  it  also  appears  that  the  pur- 
chasers of  the  business  were  the  only 
dealers  engaged  in  that  business  in 
such  locality  and  combined  and  made 
the  purchase  for  the  purpose  of  elimi- 
nating competition. 


CHAP.  XLII.] 


CONSTRUCTION   AND   APPLICATION 


§432 


§  432.  Application  of  Statutes  to  Agency  and  Other  Exclusive 
and  Restrictive  Contracts.  Sales  and  Leases.  — The  State  anti- 
trust statutes  are  directed  against  contracts  and  combinations 
in  restraint  of  competition  to  the  public  injury.  It  is  not  their 
purpose  to  interfere  with  ordinary  transactions  of  business  nor 
to  prevent  a  person  from  conducting  his  affairs  according  to  his 
own  judgment.  These  are  broad  and  general  principles.  But 
the  courts  have  found  difficulty  in  applying  them  to  the  sweeping 
terms  of  the  statutes  and  the  decisions,  both  on  account  of  the 
varying  views  of  the  courts  and  the  varying  phraseology  of  the 
statutes,  are  not  uniform. 

Thus,  it  is  held  that  an  agreement  creating  an  agency  for  the- 
sale  of  articles  is  not  a  combination  in  contravention  of  a  State 
statute,  although  fixing  prices  and  containing  stipulations  not 
to  deal  with  other  persons.'  But  a  contract  whereby  a  party 
obtains  the  exclusive  agency  for  the  sale  of  the  goods  manufac- 
tured by  the  other  party  and  agrees  not  to  sell  any  other  line 
of  goods  has  been  held  to  be  a  contract  restricting  trade  within 
the  meaning  of  such  a  statute.^ 


Comer  v.  Burton-Lingo  Co.,  24 
Tex.  Civ.  App.  251  (1900),  (58  S.  W. 
Rep.  969). 

And  an  agreement  between  com- 
peting hotel  proprietors  wherein  one 
agreed  to  close  his  hotel  for  hotel  pur- 
poses for  a  period  of  three  years  and 
the  other  agreed  to  pay  him  a  specified 
sum  monthly  during  such  period  has 
been  held  to  violate  the  Kentucky 
statute. 

demons  v.  Meadows  (Ky.  1906), 
94  S.  W.  Rep.  t3. 

'  Welch  V.  Phelps,  etc.  Windmill 
Co.,  89  Tex.  656  (1896),  (36  S.  W. 
Rep.  71) :  "It  was  not  the  purpose  of 
the  statute,  however,  to  interpose 
any  obstacle  to  a  principal's  contract- 
ing with  his  agent  with  reference 
either  to  the  terms  or  the  subject 
matter  of  the  agency.  In  the  case 
before  us  it  was  entirely  within  the 
discretion  of  the  principal,  before  as 
well  as  after  the  contract  was  signed, 
as  to  how  many  of  its  windmills  it 
would  send  into  the  named  territory. 


as  well  as  to  decline  to  sell  for  less 
than  the  net  price,  or  permit  its  agent 
to  sell  for  others.  It  controlled  them 
all,  and  therefore  there  was  no  union 
or  association  of  otherwise  indepen- 
dent, separate  and  possibly  competing 
'capital,  skill  or  acts';  and  hence  no 
combination." 

See  also  Weiboldt  v.  Standard 
Fashion  Co.,  80  111.  App.  67  (1899). 

2  White  Dental  Mfg.  Co.  v.  Hertz- 
berg  (Tex.  Civ.  App.  1899),  51  S.  W. 
Rep.  355. 

An  agreement  to  assign  an  out- 
standing agency  contract  to  a  com- 
petitor operating  in  the  same 
territory  and  to  refrain  from  doing 
business  in  such  territory  is  in  viola- 
tion of  the  Mississippi  anti-trust 
statute. 

Kosciusko  Oil  Mill,  etc.  Co.  v. 
Wilson  Cotton  Oil  Co.,  90  Miss.  551 
(1907),  (43  So.  Rep.  435,  8  L.  R.  A. 
(N.  s.)  1053). 

Where  it  appeared  that  a  corpora- 
tion had  appointed  a  general   agent 

817 


§432 


INTERCORPORATE    RELATIONS 


[part  V 


Contracts  wherein  a  manufacturer  agrees  to  confine  the  sale 

of  his  products  to  a  particular  dealer  in  a  given  territory  and 
the  dealer  agrees  to  buy  of  such  manufacturer  exclusively  are 
generally  held  not  to  violate  the  State  statutes/  But  such 
agreements  are  held  to   be   within   the    meaning   of    statutes 


and  authorized  him  to  establish  agen- 
cies in  a.  particular  territory  for  the 
sale  of  machinery  made  by  different 
manufacturers  which  had  previously 
been  competitors  in  such  territory, 
and  that  such  general  agent  had  es- 
tablished the  agencies  and  had  bound 
the  local  agents  under  penalties  to 
sell  all  the  machinery  at  prices  fixed 
by  such  corporation  or  general  agent, 
it  was  held  that  a  trust  to  fix  the 
price  of  manufactured  articles  in  vio- 
lation of  the  Kentucky  statute  (see 
ante,  §  414,  note)  was  shown. 

International  Harvester  Co.  v. 
Commonwealth  (Ky.,  1907),  30  Ky. 
Law  Rep.  716,  99  S.  W.  Rep.  637. 

^  Houck  V.  Wright,  77  Miss.  483 
(1900),  (27  So.  Rep.  616) :  "The  legis- 
lature, by  the  chapter  on  trusts  and 
combines,  did  not  intend  to  debar  a 
person  from  conducting  his  own  pri- 
vate business  according  to  his  own 
judgment.  Indeed,  there  is  no  law, 
federal  or  State,  that  requires  a  person 
to  sell  his  goods,  against  his  will,  to 
any  other  person,  or  to  send  agents 
abroad  to  seek  business,  or  even  com- 
pel him  to  employ  agents  in  the  con- 
duct of  his  business.  These  are 
matters  of  private  judgment  and  dis- 
cretion which  belong  to  every  citizen 
by  the  laws  of  nature;  they  are 
rights  inherent  in  every  freeman, 
which  no  human  law  can  rightly 
supersede  or  impair." 

A  contract  by  which  a  manu- 
facturer agrees  to  sell  exclusively  to  a 
dealer  certain  machinery  to  be  resold 
in  a  particular  territory  and  by  which 
the  dealer  agrees  to  purchase  exclu- 
sively from  the  manufacturer  is  not 
in  violation  of  the  South  Carofina 
statute. 
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Walter  A.  Wood  Mowing,  etc. 
Co.  V.  Greenwood  Hardware  Co.,  75 
S.  C.  378  (1906),  (55  S.  E.  Rep. 
973). 

A  contract  by  a  brewing  company 
to  sell  to  one  dealer  only  in  a  desig- 
nated territory  does  not  violate  the 
Texas  statute. 

Vanderweghe  v.  American  Brewing 
Co.  (Tex.  Civ.  App.  1901),  61  S.  W. 
Rep.  526.  See  also  Norton  v.  Thomas, 
99  Tex.  578  (1906),  (91  S.  W.  Rep. 
780). 

An  agreement  by  one  corporation 
to  purchase  all  its  raw  materials 
from  and  sell  all  its  finished  prod- 
uct to  another  corporation  is  not  in 
conflict  with  the  Illinois  statute. 

Heimbucher  v.  Goff,  Horner  &  Co., 
119  111.   App.   373   (1905). 

A  contract  between  a  manufacturer 
and  a  tlcaler  wherein  the  former  agrees 
to  sell  its  product  to  the  latter  at  a 
reduced  price  in  consideration  of  the 
latter's  agreement  not  to  sell  at  less 
than  a,  stipulated  price  is  not  in  con- 
travention of  the  New  York  statute 
against  monopolies. 

Walsh  V.  Dwight,  40  App.  Div. 
(N.  Y.)  513  (1899),  (58  N.  Y.  Supp. 
91).  See  also  Commonwealth  v.  Grin- 
stead,  111  Ky.  203,  1901  (63  S.  W. 
Rep.  427) ;  Over  v.  Byram  Foundry 
Co.,  37  Ind.  App.  452  (1906),  (77  N. 
E.  Rep.  302). 

The  grant  by  a  railroad  company 
of  the  exclu.sivc  privilege  of  Soliciting 
transfer  business  upon  its  trains  has 
been  held  not  to  contravene  the  Texas 
statute. 

Lewis  V.  Weatherford,  etc.  R.  Co., 
36  Tex.  Civ.  App.  48  (1904),  (81  S.  W. 
Rep.   111). 
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specifically  declaring  void  all  agreements  to  limit  trade  in  any 
article.^ 

An  agreement  between  manufacturers  or  wholesale  dealers 
not  to  sell  to  any  person  indebted  to  any  party  thereto  is  in 
conflict  with  the  Missouri  statute.  It  is  said  to  deprive  the 
debtor  of  the  benefit  of  free  competition  and  to  impose  a 
penalty  upon  his  condition.^  On  the  other  hand,  it  is  broadly 
held  that  the  right  to  refuse  to  maintain  trade  relations  is  an 
inherent  right  and  its  exercise  not  in  violation  of  the  New  York 
statute.' 

An  agreement  among  all  the  dealers  in  a  certain  market 
limiting  their  right,  under  forfeitures  and  penalties,  to  buy  all 
the  grain  on  such  market  they  might  desire  or  require  is  a 


'  Simmons  v.  Terry  (Tex.  Civ.  App. 
1904),  79  S.  W.  Rep.  1103.  But  see 
Norton  r.  Thomas,  99  Tex.  578  (1906), 
(91  S.  W.  Rep.  780).  See  also  Troy 
Buggy  Works  v.  Fife  (Tex.  Civ. 
App.  1903),  74  S.  W.  Rep.  956; 
Texas  Brewing  Co.  v.  Templeman,  90 
Tex.  277  (1896),  (38  S.  W.  Rep.  27); 
Texas  Brewing  Co.  v.  Meyer  (Tex. 
1896),  38  S.  W.  Rep.  ,  262.  These 
decisions  of  course  refer  to  the  Texas 
statutes. 

Compare  these  decisions  with  Lan- 
yon  V.  Garden  City  Sand  Co.,  223  111. 
616  (1906),  (79  N.  E.  Rep.  313,  9 
L.  R.  A.  (n.  s.)  446),  where  it  was 
held  that  an  agreement  of  a  manufac- 
turer to  sell  his  product  exclusively 
to  the  other  party  who  agreed  to  take 
it  was  not  in  violation  of  the  Illinois 
statute  making  it  an  oiTence  to  enter 
into  any  contract  to  limit  the  quality 
of  any  article  mined,  produced  or  sold. 

Contracts  wherein  manufacturers 
and  wholesale  dealers  have  granted 
to  retailers  exclusive  rights  for  the 
sale  of  goods,  containing  stipulations 
that  the  vendor  should  not  permit 
other  persons  to  handle  their  products 
in  the  designated  territory,  have  also 
been  held  to  violate  the  Texas  statutes, 

Columbia  Carriage  Co.  v.  Hatch,  19 
Tex.  Civ.  App.  120  (1898),  (47  S.  W. 
Rep.  288). 


An  agreement  to  purchase  salt 
from  a  certain  corporation  for  a 
particular  period  and  not  to  purchase 
from  other  parties  or  make  any 
importations  and  "to  discourage 
in  every  possible  manner,  any  such 
shipments  or  importations  of  salt 
by  other  parties"  is  in  violation  of 
the  California  statute. 

Getz  V.  Federal  Salt  Co.,  147  Cal. 
115  (1905),  (81  Pac.  Rep.  416,  109 
Am.  St.  Rep.  114). 

A  contract  to  purchase  lambs 
wherein  the  purchaser  agrees  not 
to  buy  any  other  lambs  in  a  desig- 
nated territory  within  a  prescribed 
time,  is  void  under  the  Michigan 
statute  (3  How.  Stat.  §  9354J)  de- 
claring void  all  contracts  designed  to 
restrict  free  competition  in  the  pro- 
duction or  sale  of  agricultural  com- 
modities. Bingham  v.  Brands,  119 
Mich.  255  (1899),  (77  N.  W.  Rep. 
940). 

2  Ferd  Heim  Brewing  Co.  v.  Be- 
linder,  97  Mo.  App.  64  (1903),  (71 
S.  W.  Rep.  691). 

^  In  the  recent  case  of  Locker  v. 
American  Tobacco  Co.,  121  App.  DiA-. 
(N.  Y.)  443  (1907),  (106  N.  Y.  Supp. 
115),  the  Court  said:  "The  complaint 
evidently  proceeds  upon  the  theory 
that  the  plaintiffs  are  vested  with  the 
legal   right   to    buy   and   deal   in   the 
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contract  in  restraint  of  trade  in  violation  of  the  Kansas 
statute.* 

A  contract  by  a  producer  to  sell  to  a  purchaser  all  his  product 
except  a  specified  amount,  and  stipulating  that  this  amount 
shall  not  be  sold  to  the  trade  at  a  lower  price  than  that  at 
which  the  purchaser  offers  the  product  bought  by  it,  is  an 
agreement  to  fix  the  price  of  a  commodity  within  the  pro- 
hibition of  the  Mississippi  statute." 

The  leasing  of  property  to  an  unlawful  combination  does 
not  contravene  the  New  York  statute  against  monopolies 
which  is  "designed  to  prevent  the  owners  or  controllers  of 
property  entering  into  a  combination  to  regulate  production 
and  maintain  prices  for  their  mutual  benefit  according  to  their 
respective  interests."^ 

§  433.  Application  of  Statutes  to  Particular  Associations 
of  Manufacturers  and  Dealers.  —  An  association  of  retail  deal- 
ers, formed  to  prevent  the  competition  of  wholesale  dealers, 
requiring  as  a  condition  of  membership  that  each  member  con- 
tinuously carry  a  fixed  amount  of  stock,  and  collecting,  from 
wholesale  dealers  a  penalty  in  case  they  sell  directly  to  con- 
merchandise  manufactured  and  con-  State  and  federal,  guarantee  to 
trolled  by  the  defendants  and  to  be  the  citizen.  It  is  not  within  the 
supplied  at  all  times,  as  the  demands  power  of  the  courts  to  compel  an 
of  their  customers  require,  upon  com-  owner  of  property  to  sell  or  part  with 
plying  with  the  conditions  attached  his  title  to  it  without  his  consent 
to  the  sale  of  such  products,  and  and  against  his  wishes  to  any  par- 
paying    therefor    with    such    amount       ticular  person." 

thereof    as    their    business    demands,  Sec  also  Wills  c.  Central  Ice,  etc. 

and  that  a  refusal  to  sell  to  them  is  a  Co.  (Tex.  Civ.  App.  1905),  88  S.  W. 
wrongful  and  actionable  invasion  of       Rep.  265. 

such    right;     but   we    are    unable    to  ^  State    v.    Smiley,    65    Kan.    240 

discover  in  this  record  anything  war-        (1902),  (69  Pac.  Rep.  199,  67  L.  R.  A. 
ranting    or    sustaining    such    theory.        903),   affirmed  196  U.   S.   447   (1905), 
It  is  the  well  settled  law  of  this  State        (25  Sup.  Ct.  Rep.  289). 
that   the    refusal    to    maintain   trade  ^  Barataria  Canning  Co.  v.  Joulian, 

relations  with  any  individual  is  an  80  Miss.  555  (1902),  (31  So.  Rep. 
inherent    right    which    e\-cry    person       961). 

may  exercise  lawfully,  for  reasons  he  *  Brooklyn  Distilling  Co.  v.  Stand- 

deems  sufficient  or  for  no  reasons  ard  Distilling  Co.,  120  App.  Div. 
whatever,  and  it  is  immaterial  whether  (X.  Y.)  237  (1907),  (105  N.  Y.  Supp. 
such  refusal  is  based  upon  reason  or  264).  See  also  Export  Lumber  Co.  v. 
is  the  result  of  mere  caprice,  prejudice  South  Brooklyn  Sawmill  Co.,  54  App. 
or  malice.  It  is  a  part  of  the  liberty  Div.  (N.  Y.)  518  (1900),  (67  N.  Y. 
of    action  which    the    Constitutions,       Supp.  626). 
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sumers  or  to  retail  dealers  ineligible  to  membership,  is  in  con- 
travention of  the  Nebraska  anti-trust  statute.* 

An  agreement  between  an  association  of  plumbers  and  cer- 
tain manufacturers  and  dealerS;  entered  into  for  the  purpose 
of  fixing  prices  and  limiting  production,  wherein  the  latter 
agree  not  to  sell  supplies  to  others  than  members  of  the 
association  and  the  former  agree  to  boycott  any  dealer 
selling  to  a  non-member,  is  unlawful  under  the  Missouri 
statute.^ 

A  combination  of  corporations,  effected  by  means  of  a  series 
of  contracts  between  each  corporation  and  an  intermediary 
association  composed  of  a  member  from  each  of  the  combining 
corporations,  wherein  the  several  corporations  agree  to  sell  all 
their  respective  products  to  such  association  for  a  stated  period 


1  Cleland  v.  Anderson,  66  Neb.  252 
(1902),  (92  N.  W.  Rep.  306):  "The 
provisions  of  §  1,  ch.  91a,  Comp.  St. 
1901,  are  very  broad,  and  expressly 
cover  any  combination  of  dealers 
intended  'to  prevent  others  from 
conducting  or  carrying  on  the  same 
business,'  or  which  tend  'to  prevent 
or  preclude  a  free  and  unrestricted 
competition  among  themselves  or 
others  or  the  public  generally.' 
The  express  object  of  the  association 
in  question  is  to  prevent  competition 
of  wholesale  dealers  in  selling  directly 
to  contractors  and  other  consumers, 
and  it  endeavors  not  only  to  prevent 
this,  but  to  prevent  its  members 
from  selling  in  localities  where  other 
members  are  in  business,  and  to  pre^ 
vent  wholesalers  from  selling  to  deal- 
ers who  do  not  carry  a  stock  of 
75,000  feet  and  maintain  a  per- 
manent yard.  These  purposes  are 
clearly  in  contravention  of  the  statute, 
and,  however  lawful  its  other  objects, 
render  its  acts  and  the  acts  of  its 
members,  and  those  who  unite  with 
them  therein,  so  far  as  they  are  in 
furtherance  of  such  purposes,  unlawful 
and  actionable.  A  point  is  made 
that  a  large  number  of  dealers  in  the 
State  are  not  members,  and  that  the 


number  of  wholesalers  who  cooperate 
is  relatively  small.  But  the  statute 
meets  such  a  case  expressly.  It  pro- 
vides that  combinations  of  this  nature 
on  the  part  of  'two  or  more  persons' 
shall  be  unlawful,  and  acts  of  even  a 
single  person,  intended  to  prevent 
others  from  engaging  in  the  same 
business,  are  prohibited.  Hence  the 
number  of  persons  who  engage  in 
such  combinations,  and  the  propor- 
tion they  bear  to  the  whole  number 
of  dealers  in  the  same  trade,  are  not 
material." 

The  early  Nebraska  statute  di- 
rected against  combinations  of  grain 
dealers  does  not  relieve  such  dealers 
from  the  operation  of  the  later  statutes 
declaring  illegal  all  combinations  in 
restraint  of  competition. 

State  V.  Omaha  Elevator  Co., 
75  Neb.  637  (1906),  (106  N.  W.  Rep- 
979). 

2  Walsh  V.  Association  of  Plumbers, 
97  Mo.  App.  280  (1902),  (71  S.  W. 
Rep.  455). 

A  somewhat  similar  plumbers* 
association  was  held  to  conflict  with 
the  Michigan  statute  of  1899  in 
Hunt  V.  Riverside  Club,  140  Mich. 
538  (1905),  (104  N.  W.  Rep.  40, 
112  Am.  St.  Rep.  420). 
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and  at  a  stipulated  price,  is  also  contrary  to  the  Missouri 
statute.' 

On  the  other  hand,  a  live  stock  exchange  formed  to  promote 
the  interests  of  its  members  was  held  not  to  be  an  illegal  com- 
bination under  the  Missouri  statute  although  its  by-laws  pro- 
vided that  no  member  should  do  business  with  a  member  who 
had  been  suspended  or  expelled.^ 

The  by-laws  of  an  association  of  local  dealers  which  permit 
its  members  to  purchase  only  from  such  wholesale  dealers  as 
will  sell  to  members  exclusively  contravene  the  Tennessee 
statute.  Such  by-laws  are  "contracts,  arrangements  and  com- 
binations" calculated  to  prevent  free  competition,  influence 
prices  and  injuriously  affect  trade  and  commerce.' 

An  association  of  commission  merchants  by  means  of  a 
corporation  the  constitution  and  by-laws  of  which  provide  for 
discriminations  in  favor  of  members  in  the  prices  to  be  paid 
for  produce,  regulate  deliveries,  and  prescribe  penalties  against 
offending  members,  is  a  combination  interfering  with  the  free 
purchase  and  sale  of  commodities  in  contravention  of  the 
Minnesota  statute.'' 

An  association  of  dealers  in  live  stock,  a  by-law  of  which 
forbids  members  buying  or  selling  for  others  without  charging 
a  minimum  commission,  has  been  held  to  violate  the  Kansas 
statute.^ 

An  agreement  among  brewers  to  raise  the  price  of  beer  to  the 
extent  of  a  tax  imposed  thereon  is  in  violation  of  the  Kentucky 
statute  against  combinations  to  fix  the  price  of  merchandise  or 

•  Finck  V.    Schneider  Granite   Co.,  8978)    was    that   prohibiting    persons 

187  Mo.  244  (1905),   (86    S.  W.  Rep.  engaged    in    selHng    any    article    of 

213,  106  Am.  St.  Rep.  452).  commerce    from    entering    into    any 

For  consideration  of  the   applica-  agreement    to    limit    competition    by 

tion  of  the  Missouri  statute  of  1899  refusing    to    buy    from,    or    sell    to, 

prohibiting  combinations  to  fix  prices  another  person. 

in  the  case  of  a  "corner"  of  tlic  market,  ^  Bailey  u.  Master  Plumbers' Ass' n, 

see  C.    H.   Albers  Commission  Co.   v.  103  Tenn.  99  (1899),  (52  S.  W.  Rep. 

Spencer,    205    JIo.    105    (1907),    (103  853,  46  L.  R.  A.  561). 
S.  W.  Rep.  523).  ■>  Ertz   v.    Produce   Exchange   Co., 

''Gladish    v.     Bridgoford     (Kansas  82  Minn.  173  (1901),  (84  N.  W.  Rep. 

City  Ct.  of  App,  1905),  89  S.  W.  Rep.  743,  51  L.  R.  ,\..  825). 
77.  'State    v.    Wilson,    73    Kan.    334 

The   statutory   provision   in   ques-  (1906),   (84  Pac.  Rep.  737). 
tion    (Missouri    Rev.     Stat.     1899,     § 
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manufactured  articles,  notwithstanding  it  relates  to  an  article 
the  increased  use  of  which  is  not  favored  by  law.' 

§  434.  Application  of  Statutes  to  Combinations  under  Patents 
and  Copyrights.  —  The  principles  which  control  the  applica- 
tion of  the  federal  anti-trust  statute  to  combinations  under 
patents  and  copyrights  govern  the  application  of  the  State 
statutes  to  such  combinations  and  do  not  require  separate 
examination.^ 

§  435.  Application  of  Statutes  to  Insurance  Combinations.  — 
The  anti-trust  statutes  of  several  States  include,  in  express 
terms,  combinations  of  insurance  companies  designed  to  pre- 
vent competition  and  maintain  rates.'  In  other  States,  the 
question  has  been  judicially  considered  whether  such  a  combi- 
nation comes  within  the  general  provisions  of  the  State  statute. 

An  Iowa  statute^  prohibited  the  formation  of  combinations 
to  regulate  and  fix  the  price  of  "oil,  lumber,  coal  ...  or  any 
other  commodity."     The  Supreme  Court  of  Iowa  held  that 


'  Commonwealth  v.  Bavarian  Brew- 
ing Co.,  112  Ky.  925  (1902),  (66  S.  W. 
Rep.  1016). 

^  See  ayite,  §  399:  '^  Application  of 
Statute  to  Combinations  wider  Pat- 
ents";  §  400:  '^Application  of  Statute 
to  Combinations  under  Copyrights." 

A  corporation  organized  for  the 
purpose  of  acquiring  patents  and 
granting  licenses  thereunder,  and 
which  has  acquired  nearly  all  the 
patents  covering  a  particular  article 
but  which  does  not  bind  its  licensees 
as  to  prices  or  output,  is  not  in  con- 
travention of  the  Illinois  anti-trust 
statute. 

Columbia  Wire  Cloth  Co.  v.  Free- 
man Wire  Co.,  71  Fed.  302  (1895). 
See  also  Clark  v.  Cyclone  Woven  Wire 
Fence  Co.,  22  Tex.  Civ.  App.  41 
(1899),  (54  S.  W.  Rep.  392). 

An  agreement  between  publishers 
representing  over  ninety  per  cent  of 
the  book  trade  and  controlling  over 
ninety-five  per  cent  of  the  books 
published  in  this  country  that  all 
future  copyrighted  books  should  be 
sold    at    retail   at    certain   net    prices 


and  that  all  other  books,  whether 
copyrighted  or  not,  should  be  sold 
only  to  retailers  agreeing  to  maintain 
prices  or  to  jobbers  agreeing  not  to 
sell  to  any  blacklisted  retailers,  while 
purporting  to  secure  to  the  publishers 
the  monopoly  granted  by  the  copy- 
right law,  in  effect  interferes  with  the 
sale  of  uncopyrighted  books  and  is 
in  violation  of  the  New  York  anti- 
monopoly  act. 

Strauss  v.  American  Publishers 
Ass'n,  177  N.  Y.  473  (1904),  (69  N.  E. 
Rep.  1107,  101  Am.  St.  Rep.  819, 
64  L.  R.  A.  701),  affirming  85  App. 
Div.  (N.  Y.)  446  (1903),  (83  N.  Y. 
Supp.  271). 

^  The  Arkansas  statute  printed  in 
note  to  §  414,  ante,  "The  Statutes. 
Development  of  State  Legislation,"  is 
illustrative. 

For  construction  of  the  provisions 
of  the  Missouri  statute  relating  to 
insurance  companies,  see  State  v. 
Firemen's  Fund  Ins.  Co.,  152  Mo.  1 
(1899),  (52  S.  W.  Rep.  595,  45  L.  R.  A. 
363). 

*  McClain's  Iowa  Code,    §   5454. 
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insurance  was  a  "commodity"  within  the  meaning  of  this 
statute,  and  that  a  combination  of  insurance  companies 
was  prohibited  by  its  provisions.'  On  the  other  hand,  the 
Supreme  Court  of  Texas  held  that  the  term  "commodity,"  in 
the  Texas  statute  of  1889,  did  not  include  insurance,  and  that 
a  combination  of  fire  insurance  companies  to  establish  uniform 
rates  did  not  contravene  the  act.^  The  decision  in  the  Iowa 
case  cannot  be  regarded  as  sound.  It  ignores  the  ejusdem 
generis  rule  of  construction.  The  term  "commodity,"  in  its 
broadest  sense,  may  include  insurance,  but  it  is  not  a  commodity 
of  the  same  general  class  or  nature  as  those  commodities  pre- 
viously mentioned  in  the  Iowa  statute. 

The  word  "property,"  as  used  in  the  Kentucky  anti-trust 
statute,  "does  not  include  the  right  to  enter  into  a  contract 
of  insurance  nor  to  fix  the  terms  upon  which  such  a  contract 
will  be  made."  ^ 

Insurance  is  a  "business,"  the  control  of  which  cannot  be 
placed  in  the  hands  of  trustees,  within  the  meaning  of  the 
Mississippi  statute.' 


'  Beechley  v.  Mulville,  102  Iowa, 
602  (1897),  (70  N.  W.  Rep.  107,  63 
Am.  St.  Rep.  479). 

The  word  "trade"  in  the  title  of 
an  act  fairly  includes  the  provisions 
of  the  act  concerning  insurance,  and 
such  an  act  is  valid  in  a  State  where 
the  subject  of  an  act  must  be  clearly 
expressed  by  its  title. 

In  re  Pinkney,  47  Kan.  89  (1891), 
(27  Pac.  Rep.  179).  See  also  State  v. 
Phipps,  50  Kan.  609  (1893),  31  Pac. 
Rep.  1097,  34  Am.  St.  Rep.  152,  18  L. 
R.  A.  657). 

^  Queen  Ins.  Co.  v.  State,  86  Tex. 
250  (1893),  (24  S.  W.  Rep.  397,  22 
L.  R.  A.  483).  To  meet  this  decision 
the  word  "business"  was  inserted  in 
the  Texas  act  of  1895. 

^  ^tna  Ins.  Co.  v.  Commonwealth, 
106  Ky.  864  (1899),  (21  Ky.  Law  Rep. 
503,  51  S.  W.  Rep.  IV24) :  "While  it 
may  be  admitted  that  a  contract, 
either  for  labor  or  for  indemnity 
against  contingent  loss,  like  an  insur- 
ance contract,  when  executed,  becomes 
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property^  because  it  is  then  a  chose  in 
action,  the  right  to  enter  into  such 
contracts,  which  belongs  to  all  per- 
sons capable  of  contracting  —  as  vvell 
natural  persons  as  artificial  ones 
authorized  by  their  organic  law  to 
make  such  contracts  —  would  hardly 
be  considered  to  be  included  in  the 
word  'property,'  unless  that  word 
were  used  in.  a  much  broader  sense 
than  it  is  customarily  used  by  lawyers 
or  in  statutes." 

■*  American  Fire  Ins.  Co.  v.  State, 
75  Miss.  24  (1897),  (22  So.  Rep.  99); 
"It  [the  statute]  prohibits  any  trust 
the  object  of  which  is  to  place  the 
control  of  business  (any  business) 
to  any  extent  in  the  power  of  trustees. 
The  law-makers  wisely  refrained  from 
any  specification  of,  or  attempt  to 
enumerate,  the  kinds  of  business 
whose  control  should  thus  be  placed 
in  the  power  of  trustees,  for  the  ob- 
vious reason  that  sxich  kinds  of  busi- 
ness in  modern  life  are  multiform. 
It,    therefore,    prohibited    any    trust 
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Contracts  of  insurance  issued  by  a  foreign  insurance  com- 
pany upon  property  within  a  State  do  not  constitute  interstate 
commerce,  and  State  statutes  against  combinations  may  apply 
to  foreign  insurance  companies  combining  to  increase  local 
rates,  and  when  so  applying  are,  as  shown  in  the  next  section, 
within  the  appropriate  scope  of  State  legislation.' 

§  436.  Application  of  Statutes  to  Foreign  Corporations  doing 
Local  Business.  —  A  corporation  created  by  the  laws  of  one  State 
has  no  absolute  right  to  transact  business  beyond  its  borders. 
Its  privileges  in  other  States  are  permissive  and  depend  upon 
the  comity  between  States.  A  State,  in  admitting  foreign 
corporations,  may  impose  any  conditions,  reasonable  or  un- 
reasonable, which  it  deems  expedient.^ 

A  foreign  corporation  doing  business  in  a  State  is  subject 
to  its  general  laws  and  regulations.  It  cannot  exercise,  within 
the  State,  powers  prohibited  in  the  case  of  corporations  gener- 
ally.    Statutes  against  combinations  of  corporations  apply  to 


whose  object  was  to  place  the  control 
of  any  business  in  the  power  of  trus- 
tees, when  the  effect  of  such  trust 
should  be  to  injure  the  public  or  any 
particular  person  or  corporation  in 
this  State.  Such  legislation  has  be- 
come very  general  in  the  United  States 
owing  to  the  pernicious  results  of  such 
trusts." 

'  State  V.  Phipps,  50  Kan.  615 
(1893),  (31  Pae.  Rep.  1097,  34  Am. 
St.  Rep.  152,  18  L.  R.  A.  657):  "It 
is  a,  conclusive  presumption  of  the 
law  that  this  court  knew  that  the 
legislature  of  this  State  had  no  power 
to  regulate  interstate  commerce,  and 
the  presumption  is  equally  strong  and 
conclusive,  that  by  the  use  of  the 
word  'trade'  the  intercourse  between 
citizens  of  different  States,  that 
constitutes  interstate  commerce,  was 
not  in  contemplation.  It  has  been 
judicially  determined,  time  and  time 
again,  by  the  highest  judicial  author- 
ity in  the  land,  that  issuing  a  policy 
of  insurance  is  not  a  transaction  of 
conunerce." 

In  holding  the  Iowa  statute  (Code 


1897,  §  1754)  prohibiting  particularly 
combinations  of  insurance  companies 
constitutional,  the  Supreme  Court 
of  the  United  States  in  Carrol  v. 
Greenwich  Ins.  Co.,  199  U.  S.  401, 
411  (1905),  (26  Sup.  Ct.  Rep.  66) 
said:  "If  the  legislature  of  the  State 
of  Iowa  deems  it  desirable  artificially 
to  prevent,  so  far  as  it  can,  the  sub- 
stitution of  combination  for  compe- 
tition, this  court  cannot  say  that  fire 
insurance  may  not  present  so  con- 
spicuous an  example  of  what  that 
legislature  thinks  an  evil  as  to  justify 
special  treatment." 

''Hartford  Fire  Ins.  Co.  v.  Ray- 
mond, 70  Mich.  501  (1888),  (38  N.  W. 
Rep.  474):  "It  has  been  repeatedly 
held,   .  that    corporations   of   one 

State  have  no  right  to  exercise  their 
franchises  in  another  State  except 
upon  the  assent  of  such  other  State, 
and  upon  such  terms  as  may  be  im- 
posed by  the  State  where  their  busi- 
ness is  to  be  done.  The  conditions 
imposed  may  be  reasonable  or  un- 
reasonable ;  they  are  absolutely  within 
the  discretion  of  the  legislature." 
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foreign  as  well  as  domestic  corporations.     Foreign  corporations 
violating  their  provisions  may  be  ousted  from  the  State. ^ 


^  United  States :  Waters-Pierce  Oil 
Co.  V.  Texas,  177  U.  S.  28  (1900), 
(20  Sup.  Ct.  Rep.  518). 

Illinois:  Harding  v.  American 
Glucose  Co.,  182  111.  551  (1899),  (55 
N.  E.  Rep.  577,  74  Am.  St.  Rep. 
189,  64  L.  R.  A.  738).  See  also 
Bishop  V.  American  Preservers  Co., 
157  111.  284  (1895),  (41  N.  E.  Rep. 
765,  48  Am.  St.  Rep.  317) ;  Chicago, 
etc.  Coal  Co.  v.  People,  214  111.  421 
(1905),  (73  N.  E.  Rep.  770). 

Kansas:  State  v.  Phipps,  50  Kan. 
619  (1893),  (31  Pac.  Rep.  1097,  34 
Am.  St.  Rep.  152,  18  L.  R.  A.  657): 
"The  State  has  power  to  regulate  and 
control,  and  to  provide  penalties 
for  the  transgression  of  its  regulating 
and  controlling  statutes,  the  business 
of  a  foreign  insurance  company  within 
its  borders." 

Michigan:  The  anti-trust  statute 
of  this  State  in  providing  in  case  of 
the  violation  of  its  provisions  by  a. 
foreign  corporation  for  the  revoca- 
tion of  the  certificate  of  such  corpora- 
tion, upon  which  its  right  to  do  busi- 
ness in  the  State  depends,  is  not  in 
contravention  of  the  Fourteenth 
Amendment  as  abridging  the  privi- 
leges or  immunities  of  citizens  of  the 
United  States. 

Attorney-General  v.  A.  Booth  & 
Co.,  143  Mich.  89  (1905),  (106  N.  W. 
Rep.  868).      See  also  ante,  §  421. 

Missouri:  National  Lead  Co.  v. 
Grote  Paint  Store  Co.,  80  Mo.  App. 
247  (1899) :  "  Neither  can  the  plaintiff 
shut  off  an  investigation  of  its  cor- 
porate organization  and  purpose 
upon  the  plea  of  comity  due  it  as  a 
foreign  corporation.  The  doctrine 
on  this  subject  is  simple  and  clear. 
It  concedes  no  rights  to  a  corporation 
of  a  sister  State  which  are  denied  by 
law  to  a  domestic  corporation,  or 
which  are  contrary  to  the  laws  or 
public  policy  of  the  State  into  which 
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the  foreign  corporation  enters  for 
business."  See  also  State  v.  Fire- 
men's Fund  Ins.  Co.,  152  Mo.  1 
(1899),  (52  S.  W.  Rep.  595,  45  L.  R. 
A.  363). 

A  State  may  impose  such  condi- 
tions as  it  niay  deem  expedient  upon 
the  privilege  of  foreign  corporations 
to  do  business  therein  so  long  as  it 
does  not  interfere  with  interstate 
commerce  or  invade  some  other 
federal  right. 

State  V.  Standard  Oil  Co.,  194  Mo. 
124  (1906),   (91  S.  W.  Rep.   1062).      • 

Nebraska:  State  v.  Standard  Oil 
Co.,  61  Neb.  28  (1901),  (84  N.  W.  Rep. 
413). 

South  Carolina:  A  foreign  corpora- 
tion accepting  the  privilege  to  do 
business  within  a  State  upon  the  same 
conditions  as  domestic  corporations 
is  not  deprived  of  any  constitutional 
rights  by  a  statute  which  deprives  it 
of  such  privilege  in  case  it  violates 
an  anti-trust  statute. 

State  V.  ^'irginia-Carolina  Chemical 
Co.,  71  S.  C.  544  (1904),  (51  S.  E. 
Rep.  455). 

Tennessee:  State  v.  Schlitz  Brew- 
ing Co.,  104  Tenn.  715  (1900),  (59 
S.  W.  Rep.  1039,  78  Am.  St.  Rep. 
941).  See  also  Standard  Oil  Co.  v. 
State,  117  Tenn.  618  (1907),  (100  S. 
W.  Rep.  705,  10  L.  R.  A.  (n.  s.)  1015). 

Texas :  Waters-Pierce  Oil  Co.  v. 
State,  19  Tex.  Civ.  App.  1  (1898), 
(44  S.  W.  Rep.  936).  See  also 
Waters-Pierce  Oil  Co.  v.  State  (Tex. 
Civ.  App.  1908),  106  S.  W.  Rep.  918; 
National  Cotton  Oil  Co.  v.  State  (Tex. 
Civ.  App.  1903),  72_S.  W.    Rep.   615. 

That  foreign  corporations  may 
attack  constitutionality  of  State 
anti-trust  statute,  see  Niagara  Fire 
Ins.  Co.  V.  Cornell,  110  Fed.  816 
(1901).  See  also  Carrol  v.  Greenwich 
Ins.  Co.,  199  U.  S.  401  (1905),  (26 
Sup.  Ct.  Rep.  66). 


CHAP.  XLIl]  CONSTRUCTION   AND   APPLICATION  §   437 

In  Waters-Pierce  Oil  Co.  v.  Texas,^  the  Supreme  Court  of 
the  United  States,  in  holding  that  a  Texas  anti-trust  statute 
appHed  to  foreign  corporations,  and  that  their  privilege  of 
transacting  business  within  the  State  might  be  forfeited  for 
disobeying  it,  said:  "The  plaintiff  in  error  is  a  foreign  corpora- 
tion, and  what  right  of  contracting  has  it  in  the  State  of  Texas  ? 
This  is  the  only  inquiry,  and  it  can  only  find  an  answer  in  the 
rights  of  corporations  and  the  power  of  the  State  over  them. 
What  those  rights  are  and  what  that  power  is  has  often  been 
declared  by  this  court.  A  corporation  is  the  creature  of  the 
law,  and  none  of  its  powers  are  original.  They  are  precisely 
what  the  incorporating  act  has  made  them,  and  can  only  be 
exerted  in  the  manner  which  that  act  authorizes.  In  other 
words,  the  State  prescribes  the  purposes  of  a  corporation  and 
the  means  of  executing  those  purposes.  Purposes  and  means 
are  within  the  State's  control.  This  is  true  as  to  domestic 
corporations.  It  has  even  a  broader  application  to  foreign 
corporations.  ...  A  contract  of  the  corporation  is  the  con- 
tract of  the  legal  entity,  and  not  of  its  individual  members. 
Its  rights  are  those  given  to  it  in  that  character,  and  not  the 
rights  which  belong  to  its  constituent  citizens.  Its  charter 
confers  its  powers  and  the  means  of  executing  them,  and  such 
powers  and  means  can  only  be  exercised  in  other  States  by  the 
permission  of  the  latter." 

The  greater  power  of  wholly  excluding  from  a  State  for- 
eign corporations  contravening  its  laws  or  policy  includes  the 
power,  when  such  a  corporation  is  formed  for  the  purpose  of 
controlling  a  domestic  corporation  in  violation  of  an  anti-trust 
statute,  to  enjoin  it  from  doing  any  act  in  furtherance  of  such 
purpose.^ 

§  437.  Statutes  have  no  Extraterritorial  Force.  —  The  penal 
statutes  of  a  State  have  no  binding  effect  outside  its  borders. 
A  law  attempting  to  make  criminal,  acts  done  without  the  State 
is  void.^     The  State  may,  however,  make  criminal  and  unlawful 

'  Waters-Pierce   Oil   Co.    v.   Texas,  "The  fifth  paragraph  of  the  said  act, 

177   U.    S.    43    (1900),    (20    Sup.    Ct.  in    which    it    is    attempted    to    claim 

Rep.  518).  jurisdiction    for    offences    committed 

^  Southern    Electric     Sec.     Co.     v.  outside  of  the  State  of  Texas,   is  so 

State  (Miss.  1907),  44  So.  Rep.  785.  absurd  that  a  denial  thereof  is  scarcely 

^  In  re  Grice,  79  Fed.  638  C1897) :  necessary.   ...     It  has  been  properly 
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the  carrying  into  effect  within  its  limits  of  a  combination  entered 
into  without. 

In  the  construction  of  an  anti-trust  statute,  it  will  be  pre- 
sumed that  the  legislature  recognized  these  elementaiy  prin- 
ciples, and  intended  "that  its  statutes  should  not  apply  to  acts 
or  contracts  done  or  effected  beyond  the  limits  of  the  State, 
and  having  no  reference  to  or  effect  upon  persons  or  property 
in  this  State."  ' 

Upon  these  principles  it  follows  that  while  a  State  has  no 
extraterritorial  jurisdiction  and  cannot  reach  offences  com- 
mitted outside  its  borders,  it  has  power  to  deal  with  offences 
put  in  motion  in  a  foreign  State  but  carried  into  execution 
within  its  limits.  Thus  a  foreign  corporation  doing  business 
in  a  State  which  becomes  a  member  of  a  combination  outside 
the  State  to  fix  the  prices  of  property  therein  violates  a  State 
statute  prohibiting  combinations  to  fix  prices.^ 


suggested  that,  should  this  feature  of 
this  act  be  carried  out  and  adminis- 
tered, it  would  be  unnecessary  for 
any  other  State  or  the  nation  at  large 
to  have  any  other  laws  upon  the  sub- 
ject, as  all  persons  within  the  limits 
of  the  United  States  could  be  regu- 
lated in  their  dealings  and  in  the 
conduct  of  their  business  according 
to  the  wishes  of  the  legislature  of 
Texas.  The  State,  in  its  criminal 
jurisdiction  as  to  acts  committed 
within  its  own  boundaries,  and  within 
the  limits  prescribed  by  the  federal 
Constitution,  is  sovereign,  and  its 
process  should  not  be  interfered  with 
where  it  does  not  contravene  the  said 
Constitution;  but,  beyond  the  bound- 
aries of  the  State,  it  has  no  more 
authority  in  New  York,  Missouri,  or 
Ohio  than  it  has  in  Great  Britain  or 
Austria,  and  that  part  of  the  act 
which  proposes  this  extraterritorial 
jurisdiction  is  absolutely  null  and 
void." 

Sec  also  State  v.  Associated  Press, 
159  Mo.  410  (1901),  (60  S.  W.  Rep. 
91,  81  Am.  St.  Rep.  368,  51  L.  R.  A. 
151). 

^  State  V.  Lancashire  Fire  Ins.  Co., 
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66  Ark.  472  (1899),  (51  S.  W.  Rep. 
633,  45  L.  R.  A.  348),  (per  Riddick, 
.7.).  See  also  State  v.  ^tna  Fire  Ins. 
Co.,  66  Ark.  480  (1899),  (51  S.  W.  Rep. 
638). 

^  International  Harvester  Co.  v. 
Commonwealth  (Ky.  1907),  30  Ky. 
Law  Rep.  716,  99  S.  W.  Rep.  637. 
In  this  case  the  Court  said:  "The 
legislature  has  no  extraterritorial 
power  to  punish  crime.  The  crime 
specified  in  the  statute  is  the  enter- 
ing into,  becoming  a  member  of,  or  a 
party  to,  any  pool,  trust,  etc.,  to  fix 
the  prices  at  which  property  may  be 
sold  in  this  State.  If  a  foreign 
corporation  doing  business  in  this 
State  enters  into  or  becomes  a  member 
of  a  pool  or  trust  beyond  the  limits 
of  this  State,  then  the  crime  is  clearly 
committed  beyond  the  limits  of  this 
State,  unless  the  pool  or  trust  is  to 
fix  the  prices  of  property  in  this  State, 
in  which  event  the  crime  put  in 
motion  in  the  foreign  State  took 
effect  and  became  complete  in  Ken- 
tucky." 

See  also  Waters- Pierce  Oil  Co.  v. 
State  (Tex.  Civ.  App.  1908),  106  S.  W, 
Rep.  918. 


CHAP.  XLIl]  CONSTRUCTION  AND   APPLICATION  §  438 

§  438.  Application  of  Statutes  to  Agreements  of  Quasi-public 
Corporations.  —  An  agreement  between  the  gas  and  electric 
lighting  corporations  of  a  city,  the  effect  of  which  is  to  practically 
place  them  under  one  management,  divide  public  contracts, 
and  eliminate  competition,  is  in  violation  of  the  Texas  statute.' 

A  practical  consolidation  of  electric  companies  for  the  pur- 
pose of  eliminating  competition,  effected  by  means  of  a  foreign 
holding  corporation,  is  in  conflict  with  the  Mississippi  statute.^ 

An  agreement  between  a  gas  company  and  a  coal  company 
wherein  the  former  agrees  to  sell  to  the  latter  exclusively  all 
its  coke  —  a  by-product  —  is  not  in  conflict  with  the  Minnesota 
statute.  By-products  stand  in  a  different  position  from  the  gas 
or  electricity  which  a  public  service  corporation  is  bound  to 
furnish  to  all  alike.' 

A  contract  between  a  railroad  company  and  a  sleeping  car 
company  giving  the  latter  the  exclusive  right  to  run  its  cars 
upon  the  railroad  for  a  stated  period  is  not  in  conflict  with  the 
Texas  statute.  Sleeping  car  companies  have  no  right  to  run 
their  cars  upon  railroads  except  under  arrangements  with  the 
railroad  companies.  "Since  no  such  business  right  existed  it 
could  not  be  restricted."  ■* 

An  agreement  by  railroad  companies  to  make  specially'  low 

1  San  Antonio  Gas  Co.  v.  State,  corporation;  the  rule  remains  the 
22   Tex.    Civ.    App.    118    (1899),    (54        same." 

S.  W.  Rep.  289).  "  Fort  Worth,  etc.  R.  Co.  v.  State 

2  Southern  Electric  See.  Co.  v.  (Tex.  1905),  87  S.  W.  Rep.  336,  70 
State    (Miss.  1907),  44  So.  Rep.  786.        L.  R.  A.  950. 

See  also  ante,  §  428.  An  agreement  between  a  railroad 

'  State   V.    St.    Paul   Gaslight   Co.,  company    and    an    express    company 

92  Minn.  470  (1904),  (100  N.  W.  Rep.  whereby  the  latter  is  granted  exclu- 

216):    "A  distinction  must  be  made  sive   privileges  upon  the   railroad   of 

between  a  corporation  engaged  in  a  the  former,    and   is   protected   in  the 

particular    line    of    business,     which  contingency   that   the    railroad   com- 

enters  into  a  combination  to  dispose  pany  should  be  required  by  law  to 

of  all  of  its  products  to  a  competitor  accord    similar    privileges    to    ether 

for  the  purpose  of  enabling  the  com-  express  companies,  is   in  violation  of 

petitor  to  fix  prices  and  control  the  the    Texas    anti-trust  statute,   which 

markets,  and  one  situated  as  defend-  is  not  rendered    inapplicable    by  the 

ant,  which,  in  the  course  of  its  prin-  fact  that  the  railroad    commission  of 

cipal  business,  accumulates  incident-  that    State  has  power  to  regulate  the 

ally   thereto    a    by-product    or    com-  rates  of   both    railroad    and    express 

modity   in  which    it    does    not    deal.  companies. 

It     is     unimportant    that    the    gas-  State  v.   Missouri,  etc.    R.   Co.,   99 

light     company    is    a    public    service  Tex.  516  (1906),    (91    S.  W.  Rep.  214). 
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rates  for  non-transferable  excursion  tickets  from  a  certain  city 
is  not  in  violation  of  the  Texas  statutes,  there  being  no  agree- 
ment to  restrain  competition  in  the  sale  of  such  tickets.^ 

A  car-service  association  organized  by  railroad  companies 
for  the  purpose  of  securing  the  prompt  and  just  assessment  of 
demurrage  for  the  detention  of  cars  is  not  unlawful  under  the 
provisions  of  the  Mississippi  statute  forbidding  the  placing  of 
the  control  of  the  business  of  corporations  in  the  hands  of 
trustees  or  persons  other  than  their  officers  and  agents.^ 

§  439.  Effect  of  Statutes  upon  Exercise  of  Statutory  Authority 
to  consolidate  or  hold  Stock.  —  Statutes  authorizing  corpora- 
tions to  consolidate  or  to  hold  shares  in  other  corporations  in 
themselves  define  the  poHcy  of  the  State  upon  such  subjects. 
The  exercise  of  the  power  conferred  could  not  be  held  invalid 
upon  any  principle  of  the  common  law.  But  it  does  not  neces- 
sarily follow  that  it  could  be  exercised  in  contravention  of  a 
State  statute  forbidding  combinations. 

Under  such  conditions,  in  the  case  of  private  corporations, 
the  statute  which  applied  the  more  specifically  would  control. 
Thus,  for  example,  if  a  particular  combination  were  expressly 
authorized  it  would  undoubtedly  be  held  valid  notwithstanding 
it  might  conflict  with  an  anti-trust  statute.  And,  on  the  other 
hand,  a  consolidation  under  a  general  statute  would  probably 
not  be  upheld  if  clearly  contrary  to  the  specific  provisions  of  a 
statute  against  combinations.  The  latter  statute  would  be 
treated  as  limiting  the  powers  conferred  by  the  former. 

These  principles  also  apply  to  quasi-public  corporations 
subject  to  the  additional  principle  that  the  State  has,  in  the 
case  of  such  corporations,  full  power  to  protect  itself  against 
increases  in  charges.  A  union  of  public  utility  corporations, 
either  by  strict  consohdation  or  through  corporate  stockhold- 
ing, when  authorized  by  law,  could  hardly  be  said  to  constitute 
a  combination  to  increase  charges  in  violation  of  an  anti-trust 
statute  although  embracing  all  the  corporations  in  a  particular 
territory  and  although  designed  to  prevent  competition.'     The 

^  Lytle  V.    Galveston,    etc.    R.    Co.  ^  In /n  re  Consolidated  Gas  Co.,  124  ' 

(Tex.  1907),  99  S.  W.  Rep.  396.  App.    Div.    (N.   Y.)   401    (190S),    (108 

2  Yazoo,  etc.  R.  Co.  v.  Searles,  85  N.   Y.   Supp.  823),  affirming  56  Misc. 

Miss.   520   (1905),    (37  So.    Rep.   939,  49  (1907),  (106  N.  Y.  Supp.  407),  it 

68  L.  R.  A.  715).  was  held  that  the  consolidation,  under 
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legislature  would  have  full  power  over  the  situation  for  the 
protection  of  the  public.     Probably  only  a  statute  applying 


statutory  authority,  of  six  gas  com- 
panies and  the  subsequent  purchase 
by  the  consolidated  company,  under 
like  authority,  of  all,  or  controlling  in- 
terests in,  the  shares  of  other  similar 
corporations  in  order  to  prevent  com- 
petition did  not  create  a  monopoly  in 
violation  of  the  New  York  statute. 
The  Court  said :  "  What  is  prohibited  is 
the  creation  of  a  monopoly,  and  estab- 
lishing such  a  competition  as  will 
result  in  limiting  the  supply  and 
enhancing  the  cost  of  the  commodity 
dealt  in.  In  no  sense  can  the  consoli- 
dation of  the  lighting  companies  in 
the  City  of  New  York  into  a  single 
corporation  be  said  to  create  such  u, 
monopoly,  for  it  gains  thereby  no 
exclusive  right,  the  field  is  still  open 
to  any  other  company  that  can  obtain 
the  necessary  consents  from  the  con- 
stituted authorities,  and  neither  the 
production  nor  the  price  can  be  arbi- 
trarily fixed  by  the  Consolidated 
Company.  In  this  respect  there  is 
a  very  clear  distinction  between  a 
company  supplying  gas  or  electricity 
and  a  corporation  or  combination  of 
producers  who  deal  in  ice,  envelopes, 
bluestone,  milk,  sheep  and  lambs, 
coal  and  lard,  as  to  all  of  which  our 
courts  have  condemned  combinations 
organized  for  the  purpose  of  control- 
ling output  and  fixing  prices.  ...  In 
the  case  of  the  Consolidated  Gas 
Conapany  it  cannot,  as  a  result  of  its 
control  of  the  business  of  furnishing 
light,  either  limit  production  or  in- 
crease prices  and  maintain  them,  be- 
cause both  of  those  matters  are  within 
the  control  of  the  Legislature.  It  is 
within  the  power  of  that  body,  and  it 
has  frequently  used  the  power,  to  fix 
the  maximum  rate  which  may  be 
charged  to  consumers,  and  it  is  well 
settled  that  any  person  within  the 
territory  served  by  a  gas  or  electric 
light  company  is  entitled  to  be  fur- 


nished with  such  gas  or  electricity 
as  he  require  upon  payment  of  the 
statutory  price  therefor,  and  can 
compel  the  company  so  to  furnish  it. 
That  a  single  company,  thus  regulated 
by  law  as  to  price  and  production, 
does  not  offend  against  the  anti- 
monopoly  laws,  even  although  its 
field  of  operation  extends  over  » 
whole  city,  seems  to  be  quite  clear. 
We  are,  therefore,  of  the 
opinion  that  the  organization  of  the 
Consolidated  Gas  Company  of  New 
York,  under  the  provision  of  ch.  367 
of  the  Laws  of  1884  was  lawful  and 
valid,  and  its  subsequent  purchase 
of  the  stock  of  the  companies  named 
in  the  petition  was  authorized  by  §  40 
of  the  Stock  Corporation  Law,  and 
that  neither  by  the  organization  of 
the  company  nor  by  its  purchase 
of  the  stock  of  other  com^panies  was 
an  unlawful  monopoly  created  within 
the  meaning  of  §  7  of  the  Stock  Cor- 
poration Law  or  of  the  Anti-Monopoly 
Act  of  1899." 

Compare,  however,  Burrows  v. 
Interborough-Metropolitan  Co.,  156 
Fed.  389  (1907),  where  it  was  held  that 
the  acquisition  by  a  holding  corpora- 
tion of  controlling  stock  interests  in 
all  the  street  railway  lines  in  the 
boroughs  of  Manhattan  and  the  Bronx 
in  New  York  City,  although  in  the 
exercise  of  statutory  authority  to 
purchase  shares,  was  invalid  as  creat- 
ing a  monopoly  in  violation  of  the 
New  York  statutes.  Judge  Holt  said : 
"There  may  be  many  cases  in  which 
it  is  desirable  and  in  all  respects 
unobjectionable  for  a  corporation  to 
purchase  and  hold  some  of  the  stock 
of  another  corporation;  and  it  would 
have  been  perfectly  consistent  for 
the  Legislature  to  have  tacked  §  7 
on  to  §  40  as  a  proviso.  I  think  that 
is  the  true  construction  of  the  legisla- 
tive meaning  as  shown  by  the  statute. 
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specifically  to  quasi-public  corporations  would  curtail  the  power 
to  consolidate  or  purchase  shares  conferred  upon  them  by  other 
statutes. 

§  440.  Statutes  Inapplicable  to  Contracts  with  State.  — Con- 
tracts in  which  a  contractor  agrees  to  furnish  for  the  use  of  the 
State  articles  below  the  normal  cost  of  production  do  not  con- 
travene the  Mississippi  statute.  A  pubHc  contract  for  an  article 
below  cost  cannot  be  said  to  be"  inimical  to  the  public  welfare." ' 

§  441.  Statutes  Inapplicable  where  Other  Statutes  eliminate 
Competition.  —  State  statutes  for  the  preservation  of  competi- 
tion are  inapplicable  where  other  statutes  eliminate  the  possi- 
bihty  of  there  being  competition.  Thus  the  purchase  by  a  cor- 
poration engaged  in  the  business  of  compressing  cotton  of  other 
compress  plants  is  not  in  contravention  of  an  anti-trust  statute 
where  the  price  for  compressing  is  the  same  throughout  the 
State  —  being  regulated  by  a  commission  —  and  where  the 
laws  require  cotton  to  be  compressed  at  the  nearest  press. ^ 

§  442.  Statutes  do  not  supersede  Common  Law.  —  The  inade- 
quacy of  the  common  law  remedy  of  merely  refusing  to  enforce 
contracts  contrary  to  pubhc  policy  lead  to  the  present  anti-trust 
legislation.'     But    while   the    statutes    generally    embrace    all 

Corporations   were   authorized    by   it  '  Johnson    Pub.    Co.    v.    Mills,    79 

to  purchase,   acquire,   and    hold    the  Miss.  543  (1902),   (31  So.  Rep.   101). 

stocks  of  other  corporations,  provided  For  consideration  of  the  question 

they    did    not    thereby    combine    for  whether  statutes   authorizing  boards 

the   creation   of    a  monopoly   or   the  of  education  to  enter  into  contracts 

unlawful    restraint    of    trade,    or    for  for  the  exclusive  use  of  school  books 

the     prevention    of     competition     in  contravene    constitutional    provisions 

any    necessary    of    life.     So    long    as  against    monopolies,    see    Rand,    Mc- 

such    acquisition    did    not    create    a  Nally  &  Co.  v.  Hartranft,  29  Wash, 

monopoly,  or  restrain  trade,  or  pre-  591  (1902),  (70  Pac.  Rep.  77);   Leeper 

vent  competition  in  any  necessary  of  v.   State,    103  Tenn.   500   (1899),    (53 

life,  such  a  purchase  was  lawful;    as  S.   W.   Rep.   962,   48  L.    R.   A.    167). 

soon  as  it  did,  it  became  unlawful."  See    also    Dickinson   v.    Cunningham, 

In   In  re   Interborough-Metropoli-  140  Ala.  527  (1903),  (37  So.  Rep.  345). 

tan  Co.,  56  Misc.   Rep.   (N.  Y.)   128  ^  State  v.  Shippers  Compress,  etc. 

(1907),  (106  N.Y.Supp.  416),  the  New  Co.,   95  Tex.   603   (1902),    (69    S.   W. 

York  Supreme  Court  followed  In  re  Rep.    58,    93   Am.    St.    Rep.    870.    58 

ConsohdatedGasCo.,s«pra,  and,  upon  L.  R.  A.  714). 

the  same  facts,  declined  to  follow  the  ^  State  v.  Firemen's  Fund  Ins.  Co., 

decision  of  Judge  Holt.  152  Mo.  42  (1899),  (52  S.  W.  Rep.  595, 

See  also  Rafferty  v.   Buffalo  City  45  L.  R.  A.  363):    "But  the  common 

Gas  Co.,   37  App.   Div.    (N.   Y.)   622  law    remedy    of    refusing    to    enforce 

(1899),   (56  N.  Y.  Supp.  288).  such  contracts  proved  insufficient  to 
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contracts  and  combinations  contrary  to  the  rules  of  public 
policy  —  and  go  much  farther  —  they  do  not,  unless  expressly 
so  providing,  supersede  the  common  law.  They  supplement 
and  add  to,  but  do  not  abrogate,  it.' 

Conversely,  no  right  to  recover  a  penalty  prescribed  in  an 
anti-trust  statute  can  be  based  upon  the  ground  that  the  con- 
tract, in  addition  to  violating  the  statute,  creates  a  monopoly 
at  common  law.^ 

§  443.  Statutes  not  Retroactive,  but  apply  to  Continuing 
Combinations.  — An  act  making  it  unlawful  for  a  corporation 
to  enter  into  a  combination  for  certain  purposes,  and  imposing 
penalties  for  its  violation,  is  not  retroactive  and  does  not 
deprive  a  corporation,  infringing  its  provisions,  of  the  right  to 
enforce  its  antecedent  contracts.^  And,  in  general,  an  anti- 
trust statute  cannot  affect  contracts  entered  into  and  executed 
before  its  enactment.  Otherwise  it  would  be  unconstitutional 
as  impairing  the  obligation  of  contracts.* 

The  object  of  anti-trust  statutes,  however,  is  to  eliminate 
combinations  of  the  character  prohibited,  and,  while  not  retro- 
active, the  effect  of  their  enactment,  as  a  general  rule,  is  to 
prevent  the  continuance  of  combinations  of  that  nature  which 
may  be  in  existence,  as  well  as  the  formation  of  new  ones.^ 

prevent  the  blighting  injuries  to  the  *  Crump  v.  Ligon    (Tex.  Civ.  App. 

public  interests  which  modern  tru.sts  1904),  84  S.  W.  Rep.  250. 

produced,  and  hence  it  has  been  found  "  Matter  of  Da  vies,   168  N.   Y.  89 

necessary  by  the    national  and  State  (1901),  (61  N.  E.  Rep.  118,  56  L.  R.  A. 

legislatures   to    enact    stringent    laws  855). 

against  trusts,  pools,   unlawful  com-  State    v.    Missouri,     etc.    R.    Co. 

binations  and  conspiracies  which  will  (Tex.  1906),  91  S.  W.  Rep.  219:    "The 

prevent  them,  and  not  leave  them  to  State  maj',  in  the  exercise  of  its  police 

exist     and     enforce     their     contracts  power,    prohibit    the    continuance    in 

among  themselves,  denying  them  only  the  future  of  those  things  already  in 

the  aid  of  the  courts,  as  at  common  existence  which  are  so  injurious  to  the 

law."  rights    and    interests    of    its    citizens 

'  People  V.  Aachen,  etc.  Fire  Ins.  generally  as  to  justify  such  an  exer- 
Co.,  126111.  App.  636  (1906).  See  also  cise  of  the  power  whether  the  con- 
Chicago,  etc.  Coal  Co.  v.  People,  214  tinuance  of  the  things  is  provided 
111.  421  (1905),  (73  N.  E.  Rep.  770).  for  by  contract  or  not." 

^Missouri,    etc.    R.    Co.    v.    Sisson  A   State    anti-trust  statute   is   not 

(Tex.  Civ.  App.   1905),  88  S.  W.  Rep.  retroactive,  but  it  prohibits  both  the 

371.  continuance  in  business  and  the  en- 

'  Sterling  Remedy  Co.  v.  Wyckoff,  gaging  in  business  in  violation  of  its 

154  Ind.  437  (1900),  (56  N.  E.  Rep.  provisions.     State   v.    .Jack,    69   Kan. 

911).  387     (1904),     (76     Pac.     Rep.     911), 
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The  offence  is  rather  in  persisting  in  the  combination  than  in 
entering  into  it. 

Moreover,  where  a  contract  is  a  continuing  one  a  statute 
which  declares  it  unlawful  has  no  retroactive  effect.  If  it 
results  in  an  unlawful  combination  or  monopoly  after  the 
adoption  of  the  statute,  it  may  be  reached  by  the  statute 
acting  prospectively  although  it  was  entered  into  before  its 
enactment.^ 

§  444.  Construction  and  Application  of  Miscellaneous  Statutes. 
—  The  New  York  statute^  against  combinations  is  disjunctive, 
and  prohibits  corporations  from  combining  to  accomplish  three 
things:  (1)  the  "creation  of  a  monopoly";  (2)  "  the  unlawful 
restraint  of  trade";  or  (.3)  "the  prevention  of  competition 
in  any  necessary  of  life."  ^  In  making  such  prohibitions  the 
statute  "is  little  more  than  a  codification  of  the  common  law 
upon  the  subject."  ^ 

The  Minnesota  statute  °  follows  substantially  the  language  of 
the  federal  anti-trust  statute  and  should  receive  a  similar  con- 
struction." 

A  broad  provision  in  the  Texas  statute  of  1899  that  it  should 
be  held  to  be  cumulative  of  all  the  laws  upon  the  subject  did 

affirmed    199    U.    S.    372    (1905),    (26  '  Finck  v.    Schneider  Granite   Co., 

Sup.   Ct.   Rep.   73).  187  Mo.  244  (1905),   (86  S.   W.  Rep. 

Ford     V.    Chicago    Mill<    Shippers'  213,  106  Am.  St.  Rep.  452). 
Ass'n,     155     111.      166      (1895),     (39  ^  j^^^  York  Laws  of  1897,  oh.  384, 

N.      E.      Rep.     651,     27     L.     R.      A.  §  7. 

298):      "The      corporation      is     sub-  ^National  Harrow -Co.  v.  Bement, 

ject    to    the    statute     and     although  21  App.  Div.  (N.  Y.)  290  (1897),  (47 

the  contract  of  guaranty  was  entered  N.    Y.    Supp.    462). 
into  before  the  passage  of  the  act,  yet  *  Matter  of  Davies,    168  N.   Y.   89 

by    its    terms   the   furnishing   of   the  (1901),  (61  N.  E.  Rep.  118,  56  L.  R.  A. 

commodity    named,    from   month    to  855).     The  statute,   however,   in  im- 

month,  was  contemplated,  and  by  the  posing  penalties  goes  farther  than  the 

facts     as     found     by     the     appellate  common  law. 

court     that      for      which     the      price  '^  Minnesota    Laws    1899,    p.    487, 

is    sought    to    be  recovered     in    this  ch.  359. 

case  was  furnished  after  the  passage  ^  Minnesota  v.  Northern  Securities 

of  the  act.     The  acts  of  the  corpora-  Co.,  123  Fed.  692  (1903).      The  deci- 

tion  and  its  stockholders  with  refer-  sion   in  this   case   was,    however,    re- 

ence    to    this    sale    were    within    the  versed  by  the   Supreme  Court  upon 

meaning  of  the  act."  the  ground  that  the  case  had  been  im- 

See  also  ante,  §  404 :  "Statute  (Fed-  properly    removed    from    the     State 

eral)   not   Retroactive    but    applies    to  court.      194  U.  S.  48    (1903),  (24  Sup. 

Continuing  Combinations."  Ct.  Rep.  589). 
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not  incorporate  in  it  the  unconstitutional  class  exemption  of  an 
earlier  law  and  thus  render  it  itself  unconstitutional.' 

Where  an  oil  company  in  order  to  procure  the  countermand 
of  an  order  given  by  a  merchant  to  a  competitor  presented  a 
quantity  of  oil  to  the  merchant,  it  was  held  that  both  the  oil 
company  and  the  merchant  were  engaged  in  a  conspiracy  to 
lessen  competition  within  the  meaning  of  the  Tennessee  statute.^ 

A  Nebraska  statute  ^  forbidding  combinations  entered  into 
by  persons  "engaged  in  manufacturing,  selling  or  deahng  in 
the  same  or  any  like  manufactured  or  natural  products,"  does 
not  apply  to  persons  engaged  in  the  laundry  business." 

The  Indiana  statute  ^  declares  that  contracts  designed  or 
tending  to  affect  prices  entered  into  by  persons  or  corporations 
who  "control  the  output"  of  merchandise  shall  be  void.  The 
phrase  "control  the  output"  in  the  act  is  given  a,  broad  inter- 
pretation. It  is  said  that  a  limited  number  of  firms  cannot 
control  the  output  of  an  article  which  can  be  made  in  any  foun- 
dry, and  that  the  statute  does  not  apply  to  those  who  merely 
control  the  output  of  a  single  town  or  factory." 

The  Illinois  anti-trust  statute  did  not  repeal  a  previously 
existing  general  conspiracy  statute  —  there  being  no  repug- 
nancy between  the  acts  —  and  both  enactments  are  in  force. ' 
The  Kansas  statute  of  1891  prohibiting  combinations  among 
dealers  in  live  stock  was,  however,  superseded  by  the  later  gen- 
eral anti-trust  act.* 

The    contracts    and    combinations    declared    unlawful    and 

'  State  V.  Laredo  Ice  Co.,  96  Tex.  '  Sanford  v.  People,   121  111.  App. 

461  (1903),  (73  S.  W.  Rep.  951).  619  (1905). 

^Standard    Oil    Co.    v.    State,    117  A    combination    between    several 

Tenn.    618   (1907),    (100   S.    W.    Rep.  independent    newspaper    concerns   to 

706,  10  L.  R.  A.  (n.  s.)  1015).      The  compel    another    concern    to    reduce 

statute    in    question    was     Tennessee  rates  for  advertising  or  lose  customers 

Acts    1903,    p.      268,    ch.     140.     See  is  indicative  of  a  malicious  purpose 

antCj  §  414.  and  is  in  contravention  of  a  Wiscon- 

'  Nebraska  Sess.  Laws  1889,  ch.  69.  sin   statute   against    combinations   to 

*  Downing  v.   Lewis,   56  Neb.   386  maliciously    injure    the    business    of 

(1898),  (74  N.  W.  Rep.  900).  another. 

'■Indiana     Anno.     Stat.     1901,     §  State    v.    Huegin,     110     Wis.    189 

3312g.  (1901),  (85  N.  W.  Rep.  1046). 

8  Over  V.  Byram  Foundry  Co.,  37  »  State    v.    Wilson,    73    Kan.    334 

Ind.  App.  452  (1906),  (77  N    E.  Rep.  (1906),   (84  Pac.   Rep.  737). 
302). 

835 


§    445  INTERCORPORATE    RELATIONS  [PART    V 

void  by  the  South  CaroUna  statute  '  are  only  those  made  with 
a  view  to  lessen,  or  which  tend  to  lessen,  competition  to  an 
unreasonable  degree.^ 

The  provision  in  the  Arkansas  statute  ^  requiring  the  Secretary 
of  State  to  send  yearly  to  each  corporation  in  the  State  a  letter 
of  inquiry  as  to  whether  it  has  any  interest  in  any  unlawful  trust 
or  combination,  to  be  answered  under  oath  by  an  officer  of  the 
corporation,  but  not  expressly  requiring  the  corporation  to 
answer  or  making  the  failure  of  the  officers  to  answer  an  offence, 
does  not  create  an  offence  and  the  mere  failure  to  answer  does 
not  constitute  a  violation  of  the  act.'' 


CHAPTER   XLIII 


RIGHTS,    REMEDIES,    AND    PROCEDURE    UNDER    STATE    ANTI- 
TRUST   STATUTES 

§  445.  Contracts  in  Violation  of  Statutes  Unenforceable.      Independent  Con- 
tracts.    Invalidity  under  Statutes  as  Ground  of  Collateral  Attack. 

§  446.  Criminal  Proceedings.      Indictments. 

§  447.  Proceedings  to  enforce  Forfeitures. 

§  448.  Proceedings  against  Corporations. 

§  449.  Actions  for  Damages. 

§  450.  E\'idence.     Production  of  Books. 

§  451.  Statutes  of  Limitation. 

§  445.  Contracts  in  Violation  of  Statutes  Unenforceable.  In- 
dependent Contracts.  Invalidity  under  Statutes  as  Ground  of 
Collateral  Attack.  —  The  State  anti-trust  statutes,  as  a  general 
rule,  contain  a  provision  that  any  contract  in  violation  thereof 
shall  be  void  and  shall  not  be  enforced  in  law  or  equity.^     And 

^  South  Cnrnlinn  Code  19(12,  §  2S4.j.  free  competition  in  the  manufacture 

^  State  V.  \'irginia-Carolina  Chemi-  or  sale  of  any  article,  an  agreement 

cal  Co.,  71  S.  C.  .544  (1904),  (51  S.  E.  \Yith   subscribers   to   stock   in   a   cor- 

Rep.  455).  poration  which  was   designed  to  mo- 

'  Acts  1905,  p.  6,  §  7.  nopolize  the  dairy  business  of  a  cer- 

■"  State  V.   International  Harvester  tain  territory  was  held  to  be  invahd 

Co.,  79   Ark.   517    (1906),    (90  .S.    W .  and  unenforceable.     The  Court  said: 

Rep.  119).  "If  the  plaintiff  entered  into  a  com- 

'  Under  a  statute  declaring  void  all  bination  with  subscribers  to  the  stock 

contracts  designed  or  tending  to  lessen  in  the  contemplated  association  with 
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without  such  express  provision  any  such  contract  would  be 
unenforceable.  An  agreement  in  violation  of  a  statute  has  no 
validity. 

A  provision  in  a  contract  in  violation  of  a  State  anti-trust  act 
is  not  only  void  itself  but,  when  not  severable,  taints  the  con- 
tract as  a  whole,  and  all  the  other  provisions  of  it,  and  renders 
them  unenforceable.*  But  upon  the  principles  considered  with 
respect  to  illegal  combinations  in  general,^  and  combinations  in 
violation  of  the  federal  statute  in  particular,^  the  fact  that  one 
of  the  parties  to  an  independent  contract  is  a  member  of,  or  is, 
itself,  a  combination  in  violation  of  a  State  anti-trust  statute, 
cannot  be  set  up  as  a  defence  to  an  action  brought  upon  the 
contract.  In  the  absence  of  express  statutory  provision,  the 
vahdity  of  a  combination  must  be  tested  in  direct  proceedings. 
Buyers  from  a  combination  cannot  avoid  paying  their  debts 
by  showing  its  illegahty  unless  a  statute  authorize  such  pro- 
cedure.* 


the  purpose  and  intent  to  lessen  full 
and  free  competition  in  the  produc- 
tion and  sale  of  articles,  products 
and  commodities  to  be  bought, 
handled  and  manufactured  by  such 
contemplated  association,  the  con- 
tract was  void." 

Hastings  Industrial  Co.  v.  Baxter, 
125  Mo.  App.  494  (1907),  (102  S.  W. 
Rep.  1075). 

1  Getz  Bros.  &  Co.  v.  Federal  Salt 
Co.,  147  Cal.  115  (1905),  (81  Pac.  Rep. 
416,  109  Am.  St.  Rep.  114). 

Where  two  notes  and  a.  mortgage 
securing  them  were  given  for  a,  con- 
sideration, fct  part  of  which,  and  less 
than  either  of  the  notes,  was  based 
upon  a  transaction  contrary  to  an 
anti-trust  statute,  it  was  held  that 
both  of  the  notes  and  the  mortgage 
were  void.  State  v.  Wilson,  73  Kan. 
334   (1906),   (84  Pac.   Rep.  737). 

In  this  case  the  Court  said:  "A 
part  of  the  consideration  of  the  mort- 
gage was,  therefore,  illegal,  if  the 
facts  were  as  the  defendant  attempted 
,  to  show.  Would  this  render  the 
mortgage  itself  void  ?  The  generally 
accepted  rule  is  that  if  any  part  of  a 


single  consideration  or  either  of  two 
separate  considerations  of  a  contract 
is  illegal  the  entire  contract  is  void, 
although  where  two  promises,  one  of 
which  is  illegal,  are  made  upon  a 
lawful  consideration,  the  promise 
which  is  unobjectionable  is  ordinarily 
held  to  be  enforceable.  .  .  .  Where 
one  of  two  considerations  or  a  distinct 
part  of  one  consideration  is  unlawful 
as  being  forbidden  either  by  the 
statute  or  by  the  common  law  the 
prevailing  view  is  that  the  partial 
illegality  taints  the  entire  transac- 
tion and  the  contract  itself  is  void." 

2  See  ante,  §  369:  "Collateral 
Attack  upon  Combination.  Remedies 
upon  Independent  Contracts.'^ 

^  See  ante,  §  405  :  "  Invalidity  under 
Federal  Statute  as  u,  Ground  of  Col- 
lateral Attack." 

*  A  lease  of  a  distillery  to  a  cor- 
poration organized  to  create  a  monop- 
oly in  violation  of  a  State  anti-trust 
statute  is  not  invalid  even  if  the 
lessor  know  the  purposes  of  the  corpo- 
ration. In  so  holding  the  Court, 
in  Brooklyn  Distilling  Co.  v.  Standard 
Distilling  Co.,  120  App.  Div.  (N.  Y.) 
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In  several  States,  however,  the  anti-trust  statutes  provide 
that  purchasers  of  goods  from  a  combination,  formed  in  viola- 
tion of  their  provisions,  shall  not  be  Uable  for  the  purchase  price, 
and  may  plead  the  statute  as  a  defence  to  any  action  therefor.^ 
The  difficulties  attending  the  application  of  such  statutes  and 
the  possibility  of  conflicting  adjudications  are  obvious;  but  it 
is  not  perceived  upon  what  ground  they  can  be  declared  uncon- 
stitutional.^    Certainly,  the  obstacles  in  the  way  of  the  prac- 


237  (1907),  (105  N.  Y.  Supp.  264), 
said:  "It  must  be  borne  in  mind  that 
the  \  tlaintiff  in  making  the  lease 
did  not  in  any  way  become  a  party 
to  the  illegal  combination  or  partici- 
pate to  any  extent  in  any  scheme  to 
avoid  the  statute  by  controlling  the 
manufacture  or  sale  of  the  commodity 
referred  to.  The  lease  was  the  only 
contract  which  it  made  with  the  de- 
fendant. It  could  just  as  well  be 
contended  that  a  contractor  who  had 
built  the  distillery  for  the  defendant 
with  knowledge  of  its  purpose  was  not 
entitled  to  recover  the  contract  price, 
or  that  El  farmer  who  had  sold  his 
corn  to  the  defendant  knowing  its 
purpose  in  buying  it,  could  not  re- 
co-\'er  the  price  agreed  to  be  paid,  as 
it  can  that  the  plaintiff  is  not  entitled 
to  recover  in  this  action.  The 
plaintiff,  as  we  have  already  seen, 
took  no  part  in  the  illegal  com- 
bination; could  derive  no  benefit 
from,  it  or  from  the  incorporation  of 
the  defendant  or  the  carryiiig  out  of 
its  purpose;  had  nothing  to  do  with 
regulating  the  quantity  of  alcohol 
and  spirituous  liquors  to  be  produced, 
or  tlic  price  to  be  charged,  and,  there- 
fore, the  contract  is  clearly  distin- 
guishable from  those  where  premises 
are  leased  to  be  used  for  immoral 
purposes." 

See  also  Harrison  i>.  Glucose  Sugar 
Ref'g  Co.,  116  Fed.  304  (1902),  (58 
L.  R.  A.  915);  National  Salt  Co.  v. 
Ingraham,  143  Fed.  805  (1906); 
Chicago  Wall  Paper  Mills  v.  General 
Paper  Co.,   147  Fed.  491   (1906). 
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^  The  Illinois  statute  is  illustrative 
(Act  of  June  11,  1891):  "Any  pur- 
chaser of  any  article  or  commodity 
from  any  individual,  company  or 
corporation  transacting  business  con- 
trary to  an}'  provision  of  the  preceding 
sections  of  this  act  shall  not  be  liable 
for  the  price  or  payment  of  sucli 
article  or  conunodity  and  may  plead 
this  act  as  a  defence  to  any  suit  for 
such  price  or  paj-^ment.'' 

See  also  anti-trust  statutes  of  Iowa, 
Kansas,  Kentucky,  Missouri,  Ne- 
braska, North  Dakota  and  Texas,  re- 
ferred to  in  note  to  §  414,  ante:  "The 
Statutes.  Development  of  State  Legis- 
lation." 

2  The  statutes  have  been  pleaded 
and  the  defences  sustained  as  ^•alid 
in  National  Lead  Co.  v.  Grote  Paint 
Store  Co.,  80  Mo.  App.  247  (1899); 
Ford  V.  Chicago  Milk  Shippers' 
Ass'n,  155  III.  166  (1895),  (39  \.  E. 
Rep.  651,  27  L.  R.  A.  298).  See  also 
American  Strawboard  Co.  v.  Peoria 
Strawboard  Co.,  65  111.  App.  502 
(ISOo). 

An  agreement  between  brewers  in 
a  certain  city  not  to  sell  beer  to  any 
dealer  indebted  to  any  party  thereto 
until  such  debt  should  be  paid  is  in 
violation  of  the  Missouri  anti-trust 
statute  and  is,  consequently,  by  the 
p^o^'ision  of  that  statute  —  which  is 
the  same  as  the  Illinois  provision 
pointed  out  in  a  preceding  note  —  a 
complete  defence  to  an  action  by  a 
party  to  such  agreement  to  recover 
the  price  of  beer  sold.  Ferd  Heim 
Brewing    Co.     v.     Belinder,     97    Mo. 
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tical  working  of  such  a  statute  can  hardly  furnish  ground  for 
a  conclusion  which  has  been  reached,  that  the  illegality  of  a 
plaintiff  organization  can  only  be  pleaded,  under  such  a  statute, 
when  it  has  been  previously  established  in  direct  proceedings.^ 


App.  64  (1902),  (71  S.  W.  Rep. 
691). 

In  Chicago  Wall  Paper  Mills  v. 
General  Paper  Co.,  147  Fed.  491 
(1906),  it  was  held  in  an  action  to 
recover  the  price  of  merchandise  that 
the  fact  that  the  plaintiff  was  a. 
corporation  formed  for  purposes  con- 
trary to  the  Illinois  anti-trust  statute 
was  no  defence  under  the  aforesaid 
provision  of  the  statute,  unless  such 
corporation  were  organized  in  Illinois. 

In  Peoria  Gas,  etc.  Co.  v.  Peoria, 
200  U.  S.  48  (1906),  (26  Sup.  Ct.  Rep. 
214),  where  a  gas  company  had  been 
denied  relief  by  the  lower  court,  in 
an  action  to  restrain  the  enforcement 
of  an  ordinance  fixing  rates,  upon  the 
ground  that  it  had  violated  the 
Illinois  anti-trust  statute,  the  Supreme 
Court  of  the  United  States  said:  "We 
shall  assume  that  there  was  testimony 
from  which  the  court  justly  found  that 
the  rates  announced  on  August  1 
were  fixed  by  an  agreement  between 
the  two  companies.  We  shall  also 
assume,  though  without  deciding, 
that  while  that  agreement  was  in 
force  and  the  parties  were  acting 
under  it,  neither  could  recover  for  the 
gas  that  it  furnished,  nor  could  this 
plaintiff  question  the  vaUdity  of 
the  ordinance  of  September  4.  But 
although  the  stringent  provisions 
of  the  Illinois  anti-trust  law  may 
apply  to  the  case  of  an  agreement 
between  two  gas  companies  fixing 
the  price  of  gas,  and  even  if  while  the 
parties  are  proceeding  under  it  any 
party  receiving  gas  may  avoid  pay- 
ment therefor  on  that  ground,  and 
the  city  likewise  be  upheld  in  an 
ordinance  establishing  maximum  rates 
which  are  not  remunerative,  yet  the 
making  of  such  an  agreement  does 
not  subject  the  companies  to  a  per- 


petual penalty.  Parties  making  an 
agreement,  unlawful  by  the  anti- 
trust act,  may  while  the  agreement 
is  in  force  be  subject  to  its  penalties, 
but  whenever  they  cease  to  act  under 
it  the  penalties  also  cease.  The 
punishment  adheres  to  the  offence  and 
stops  when  the  offence  itself  stops." 

See  also  with  respect  to  defences 
under  such  statutes,  American  Handle 
Co.  V,  Standard  Handle  Co.  (Tenn.  Ch. 
1900),  59  S.  W.  Rep.  709;  Wylie  v. 
National  Wall  Paper  Co.,  70  111.  App. 
543  (1896);  Barton  v.  Mulvane,  59 
Kan.  313  (1898),  (52  Pac.  Rep.  883). 

^  Lafayette  Bridge  Co.  v.  City  of 
Streator,  105  Fed.  731  (1900):  *'The 
defendant  is,  in  this  suit,  attempting  to 
avail  itself  in  a  collateral  proceeding  of 
a  defence  based  on  a  fact  which  should 
be  determined  in  a  direct  proceeding. 
In  other  words,  before  a  defendant  can 
evade  the  payment  of  the  purchase 
price  of  commodities,  actually  re- 
ceived, on  the  ground  that  the  seller 
is  a  trust  or  combination,  in  restraint 
of  trade,  in  contravention  of  the 
statute,  there  should  be  an  adjudica- 
tion of  a  competent  tribunal,  in  a 
direct  proceeding  instituted  for  that 
purpose,  determining  that  such  seller 
is  a  trust  or  combination  in  the  sense 
contemplated  by  the  statute.  This 
is  in  accord  with  the  ordinary  rules 
of  statutory  construction.  The  prac- 
tical working  of  any  other  rule  could 
not  fail  to  emphasize  the  justice  and 
necessity  of  so  holding  in  cases  similar 
to  the  one  at  bar.  It  cannot  be 
insisted  that  the  decision  in  one  case 
would  be  binding  or  even  persuasive  in 
any  other  case.  Each  suit  to  recover 
purchase  money,  in  which  the  statute 
is  pleaded  by  way  of  defence,  would 
call  for  a  separate  and  distinct  de- 
termination of  the  legal  status  of  tlie 
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In  National  Lead  Co.  v.  Grote  Paint  Store  Co.,^  the  Court, 
in  holding  that  the  Missouri  anti-trust  statute  might  be  pleaded, 
and  the  illegality  of  the  plaintiff  organization  —  a  corporate 
combination  —  established,  as  a  defence  to  an  action  of  debt, 
saiil:  "It  is  quite  true,  as  a  general  rule,  that  questions  affect- 
ing the  right  of  a  corporation  to  enjoj^  its  franchise  to  be  a 
corporation,  or  its  legal  entity  as  such,  can  only  be  raised  in  a 
direct  proceeding  to  annul  or  forfeit  the  grant,  to  which  the 
State  granting  the  charter  is  a  party,  for  the  reason  that,  as  to 
third  parties,  the  legality  of  the  corporation  is  avouched  b}'  its 
charter  from  the  State,  which  resen'cs  to  itself  the  power  to 
withdraw  the  franchises  bestowed,  upon  evidence  of  fraudulent 
obtensions  or  subsequent  abuse.  But  the  existence  of  this  rule 
of  procedure  cannot  deprive  the  legislature  of  the  power  of 
enacting  that  inquiries  affecting  the  validity  of  the  charter  of 
a  corporation  may  be  made  in  other  proceedings  than  by  an 
action  in  the  name  of  the  State,  -and  this  is  just  what  was  done 
when  the  anti-trust  act  pleaded  in  defendant's  answer  became 
the  law  of  this  State.  As  it  thus  appears  that  the  Act,  in 

express  terms,  permits  a  violation  of  any  of  its  provisions  to  be 
pleaded  by  a  private  person  in  a  suit  against  him  for  the  price 
of  goods  purchased  of  a  corporation  transacting  business  con- 
trary to  the  statute,  it  must  follow  that  the  right  to  plead  such 
a  defence  entitles  the  party  so  authorized  by  the  legislature  to 
prove  what  he  has  pleaded." 

§  446.  Criminal  Proceedings.  Indictments.  —  State  anti- 
trust statutes  create  statutor}-  offences  and  prescribe  penalties 
to  be  imposed  upon  those  who  commit  them.^  Combinations 
in  violation  of  their  provisions  are  made  criminal  conspiracies. 
They  are  generally  declared  to  be  "conspiracies  to  defraud," 

plaintiff,  thereby  making  the  claim  confusion  as  would  force  federal 
for  purchase  money  merely  an  inci-  courts  to  so  construe  the  statutes  as 
dental  issue.  This  would  be  true  to  protect  the  due  and  regular  ad- 
even  if  the  amount  involved  were  but  ministration  of  justice  from  uncon- 
five  dollars,  and  the  case  were  before  scionable  prolixity  and  irreconcilable 
a.   justice   of  the   peace.     The   result  adjudications.'' 

would  depend  upon  the  varying  condi-  '  National  Lead  Co.  v.  Grote  Paint 

tions  of  each  case  as  affected  by  the  Store  Co.,  80  Mo.  App.  264  (1899). 
skill  of  lawyers,    the   bias  of  jurors,  '  State  v.   Buckeye  Pipe  Line  Co., 

and    other    attendant    circumstances.  61  Ohio  St.  546  (1900),  (56  N.  E.  Rep. 

This  would  inevitably  lead  to   such  464). 
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or  ''conspiracies  against  trade."  While,  in  exceptional  in- 
stances, a  penalty  in  the  form  of  a  forfeiture  is  prescribed,  gen- 
erally the  penalty  is  a  fine  for  offending  corporations,  and  a  fine 
or  imprisonment  for  individuals,  including  officers  and  agents 
of  corporations.^ 


^  The  following  penalties  are  pre- 
scribed in  the  anti-trust  statutes  of 
the  several  States  for  violating  their 
provisions.  (For  references  to  stat- 
utes, see  note  to  §  414,  ante.) 

Alabama.  Fine  of  not  less  than 
$500  nor  more  than  $2000  to  be 
imposed  upon  any  "person  or  corpora- 
tion." 

Florida.  Fine  of  not  more  than 
$5000,  or  imprisonment  for  not  more 
than  one  year,  or  both.  Applies  to 
any  person  as  principal,  manager, 
director  or  agent. 

Illinois.  "Corporations,  compa- 
nies, firms  and  associations"  punish- 
able by  fine  of  not  less  than  $500  nor 
more  than  $2000  for  first  offence. 
Additional  penalties  for  subsequent 
offences.  Officers,  agents  and  indi- 
viduals may  be  fined  not  less  than 
$200  nor  more  than  $1000,  or  impris- 
oned for  not  m,ore  than  one  year,  or 
both. 

Indiana.  Fine  not  exceeding  $5000 
and  imprisonment  not  exceeding  one 
year. 

Iowa.  "Corporation,  company,  firm 
or  association"  may  be  fined  not  less 
than  one  nor  more  than  twenty  per 
cent  of  capital  stock  or  money  in- 
vested. Officers,  agents  or  indivi- 
duals are  punishable  by  fine  of  not 
less  than  $500  nor  more  than  $5000, 
or  by  imprisonment  for  not  more  than 
one  year,  or  both. 

Kansas.  Fine  not  less  than  $100 
nor  more  than  $1000  and  imprison- 
ment for  not  less  than  thirty  days  nor 
more  than  six  months.  Applies  to 
"all  persons,  companies  and  corpo- 
rations, their  officers,  agents,  repre- 
sentatives or  consignees." 

Kentucky,  "Corporation,  company. 


firm,  partnership  or  person  or  asso- 
ciation of  persons"  may  be  fined 
not  less  than  $500  nor  more  than 
$5000. 

Any  officer  or  agent  or  any  indi- 
vidual may  be  fined  not  less  than  $500 
nor  more  than  $5000,  or  imprisoned 
for  not  less  than  six  nor  more  than 
twelve  months,  or  both. 

Louisiana.  Fine  of  not  less  than 
$100  nor  more  than  $1000,  or  impris- 
onment for  not  less  than  six  months 
nor  more  than  one  year,  or  both.  Ap- 
plies to  any  person  who,  as  "principal, 
manager,  director  or  agent,"  engages 
in,  or  knowingly  carries  out  purposes 
-  of,  conspiracy. 

Maine.  "  Any  person,  incorporated 
or  unincorporated  company,  or  associa- 
tion of  persons  or  stockholders"  enter- 
ing into  an  unlawful  combination, 
may  be  fined  not  less  than  five  nor 
more  than  $10,000. 

Michigan.  Fine  of  not  less  than 
$50  nor  more  than  $5000,  or  impris- 
onment for  not  less  than  six  months, 
nor  more  than  one  year,  or  both. 
Applies  to  any  person  engaging  in  or 
carrying  out  conspiracy  as  "principal, 
manager,  director,  agent,  servant  or 
employer,  or  in  any  other  capacity.'' 

Minnesota.  Fine  of  not  less  than 
$500  nor  more  than  $5000,  or  im- 
prisonment for  not  less  than  three  nor 
more  than  five  years. 

Mississippi.  Fine  of  not  less  than 
$100  nor  more  than  $5000,  or  impris- 
onment for  not  less  than  three  nor 
more  than  twelve  months,  or  both. 
Applies  to  any  person  as  "principal, 
director,  manager,  agent,  or  in  any 
other  capacity,"  engaging  in  or  know- 
ingly carrying  out  purposes  of  con- 
spiracy.    The    minimum    fine    under 
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Of  the  purpose  of  these  statutes  in  prescribing  penalties  to 
be  imposed,  not  only  upon  corporations  but  upon  their  officers 


another  statute  is  larger.  See  Ameri- 
can Fire  Ins.  Co.  v.  State,  75  Miss.  24 
(1897),  (22  So.  Rep.  99). 

Missouri.  "Any  person  violating 
any  of  the  provisions  of  this  act,  or 
who  shall  do  any  act  prohibited  or 
declared  unlawful  by  the  provisions 
of  this  act,  shall  be  adjudged  guilty  of 
a  felony  and  upon  conviction  thereof 
shall  be  punished  by  imprisonment 
in  the  penitentiary  not  exceeding 
five  1,'pars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  one  year, 
or  by  a  fine  of  not  less  than  $500  nor 
more  than  $5000,  or  by  both  such  fine 
and  imprisonment." 

Nebraska.  Any  person,  corpora- 
tion, joint  stock  company  or  other 
association  entering  into  contract, 
combination  or  conspiracy  in  viola- 
tion of  act  is  guilty  of  a  misdemeanor 
punishable  by  fine  not  exceeding 
$5000,  or  by  imprisonment  not  ex- 
ceeding one  year,  or  both.  Statute 
also  provides  for  forfeiture  of  prop- 
erty owned  under  combination  and 
prescribes  penalties  against  oflBcers 
of  corporations. 

New  Mexico.  Fine  not  exceeding 
$1000  nor  less  than  $100,  and  impris- 
onment not  exceeding  one  year,  or 
until  fine  is  paid.  Applies  to  every 
person,  whether  individual,  agent, 
officer  or  stockholder,  violating  act. 

New  York.  Fine  not  exceeding 
$5000,  or  imprisonment  for  not  longer 
than  one  year,  or  both.  Appfies  to 
every  person  or  corporation  making 
contract  or  engaging  in  combination  in 
violation  of  act. 

North  Dahlia.  Any  person,  firm, 
company,  association  or  corporation 
violating  act  and  any  officer,  agent  or 
recei\'cr  of  any  firm,  company,  asso- 
ciation or  corporation,  or  any  member 
of  the  same  or  any  individual,  found 
guilty  of  a  violation  of  act,  is  subject 
to  fine  of  not  less  than  $500  nor  more 
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than  $5000,  or  to  imprisonment  not 
exceeding  one  year,  or  both. 

Ohio.  Fine  of  not  less  than  $50 
nor  more  than  $5000,  or  imprisonment 
for  not  less  than  six  months  nor  more 
than  one  year,  or  both.  Applies  to 
any  person  engaging  in,  or  "as  princi- 
pal, manager,  director,  agent,  ser- 
vant or  employer,  or  in  any  other 
capacity,"  carrying  out  purposes  of 
conspiracy.  Each  violation  consti- 
tutes a  separate  offence. 

OUaJinma.  Fine  of  not  less  than 
$50  nor  more  than  $500.  Apphes  to 
"any  individual,  firm,  partnership  or 
any  association  of  persons." 

South  Carolina.  Fine  of  not  less 
than  $100  nor  more  than  $5000,  or 
imprisonment  for  not  less  than  six 
months  nor  more  than  ten  years,  or 
both.  Applies  to  any  person  engag- 
ing in,  or  as  "principal,  manager, 
director  or  agent,  or  in  any  other  ca- 
pacity," knowingly  carrying  out  pur- 
poses of  conspiracy. 

South  Dakota.  Fine  of  not  less 
than  SIOOO  nor  more  than  $5000. 
Additional  penalties  for  second  of- 
fence. Applies  to  "any  person  or 
persons,  officers  or  ser\'ants  of  any 
company,  copartnership  or  associa- 
tion of  persons"  violating  provisions 
of  act. 

Tennessee.  Fine  of  not  less  than 
$100  nor  more  than  $5000,  or  impris- 
onment for  not  less  than  one  year  nor 
more  than  ten  years,  or  both.  Applies 
to  any  person  engaging  in,  or  "as 
principal,  manager,  director  or  agent, 
or  in  any  other  capacit}^,"  knowingly 
carrying  out  purposes  of  conspiracy. 

Texas.  "If  any  person  shall  enter 
into  an  agreement  or  understanding 
of  any  character  to  form  a  trust,  or 
to  form  a  monopoly,  or  to  form  a 
conspiracy  in  restraint  of  trade 
or  shall  form  a  trust,  monopoly  or 
conspiracy   in   restraint   of   trade,    or 
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and  agents,  the  Supreme  Court  of  Kentucky  in  Commonwealth  v. 
Grinstead^  said:  "It  seems  manifest  that  the  object  of  the 
statute  was,  in  the  first  part,  to  impose  punishment  upon  the 
corporate  entities  which  might  violate  the  statute,  and  this 
could  be  done  only  by  a  fine;  and  that  the  intention  in  the 
second  part  was  to  impose  punishment  upon  the  officers  of  such 
corporate  entities  or  associations,  and  punish  individuals  who 
might  be  gTiilty  of  the  same  offence;  and  that  in  the  case  of 
natural  persons,  as  it  was  possible  to  impose  an  additional 
penalty  of  imprisonment,  it  was  imposed,  in  order  the  more 
effectively  to  deter  them  from  committing,  or  permitting  the 
corporations  which  they  represent  to  commit,  the  offences 
denounced  by  the  statute." 

It  is  not  necessary  to  constitute  a  conspiracy  within  the 
provisions  of  an  anti-trust  statute,  in  a  common  form,  that 
the  combination  should  actually  have  an  effect  upon  competi- 
tion or  prices.  Entering  into  a  combination  designed  to 
affect  competition  or  prices  constitutes  a  complete  offence.^ 
And  persons  forming  such  a  combination  cannot  escape  crim- 
inal responsibility  therefor  upon  the  ground  that  there  were 
no  written  articles  of  association  and  that  the  organization 
was  entirely  voluntary." 

Where,  under  the  provisions  of  an  anti-trust  statute,  a  cor- 
poration is  not  indictable  for  entering  into  a  conspiracy  in 
restraint  of  competition,  it  may  still  be  counted  as  a  party  to 


shall  be  a  party  to  the  formation  of  and  indi^'iduals  may  be  fined  not  less 

a   trust   or   monopoly   or   conspiracy  than  $100  nor  more  than  $1000,   or 

in  restraint  of  trade,  or  shall  become  imprisonment  for  not  more  than  one 

a  party  to   a  trust  or  monopoly  or  year,  or  both. 

conspiracy  in  restraint  of  trade,  or  ^  Commonwealth  v.  Grinstead,  111 
shall  do  any  act  in  furtherance  of  Ky.  203  (1900),  (21  Ky.  Law.  Rep. 
or  aid  to  such  trust  or  monopoly  or  1444,  55  S.  W.  Rep.  720).  ^ 
conspiracy  in  restraint  of  trade,  he  ^  .A.merican  Handle  Co.  v.  Standard 
shall  be  punished  by  imprisonment  Handle  Co.  (Tenn.  1900),  59  S.  W. 
in  the  penitentiary  for  a  period  of  not  Rep.  709 ;  Commonwealth  v.  Grin- 
less  than  two  years  nor  more  than  stead,  111  K}'.  203  (1900),  (21  Ky. 
ten  years."  Law     Rep.    1444,    55     S.     W.     Rep. 

Utah.     Corporations,  firms  and  as-  720). 
sociations  may  be  fined  not  less  than  ^  Chicago,  etc.  Coal  Co.   v.  People, 

$100   nor  more  than  $2000  for  first  214  111.   421    (1905),    (73    N.  E.   Rep. 

offence.     Additional  penalties  for  sub-  770),     afftrming     114     111.     App.     75 

sequent     offences.     Officers,      agents  (1904). 
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the  conspiracy  as  distinct  from  its  officers  or  agents,  and  with 
an  officer  or  agent  may  make  up  the  two  or  more  parties  neces- 
sary to  constitute  the  conspiracy.^ 

In  an  indictment  or  information  for  conspiracy  under  an 
anti-trust  statute  all  known  parties  to  the  conspiracy  must  be 
named,  but  it  is  not  necessary  to  charge  them  all  jointly  with 
the  commission  of  the  offence.^ 

Where  the  words  of  an  anti-trust  statute  are  descriptive  of 
the  offence  an  indictment  thereunder  which  follows  the  lan- 
guage of  the  statute  is  sufficient.^  The  means  by  which  the 
alleged  unlawful  combination  was  intended  to  be  effected  need 
not  be  stated  in  an  indictment  nor  is  it  necessary  to  set  forth  the 
evidence  tending  to  establish  its  existence.* 

§  447.  Proceedings  to  enforce  Forfeitures.  —  The  statutes  of 
several  States  instead  of  prescribing  penalties  in  the  form  of 
fine  or  imprisonment  for  the  violation  of  their  provisions  prescribe 
them  in  the  form  of  forfeitures.^     Sometimes,  also,  the  statutes 


1  Standard  Oil  Co.  v.  State,  117 
Tenn.  618  (1907),  (100  S.  W.  Rep. 
705,  10  L.  R.  A.  (n.  s.)  1015). 

2  State  V.  Dreany,  65  Kan.  292 
(1902),   (69  Pac.   Rep.   182). 

^  International  Har\'e.ster  Co.  v. 
Kentucliy,  (Ky.  1907),  30  Ky.  Law 
Rep.  716,  99  S.  W.  Rep.  637;  Com- 
monwealth V.  Grinstead,  111  K\'.  203 
(190,0)  (21  Ky.  Law  Rep.  1444,  55 
S.  W.  Rep.  720). 

*  State  V.  Witlierspoon,  115  Tenn. 
138  (1906),  (90  S.  W.  Rep.  852). 

In  this  case,  howc\'cr,  it  was  held 
that  an  indictment  charging  the  de- 
fendant, as  agent  of  a  corporation, 
with  unlawfully  carrying  out  an 
agreement  entered  into  by  the  cor- 
poration with  others  for  the  purpose 
of  restricting  competition  and  con- 
trolling prices,  but  which  failed  to 
state  the  terms  of  the  agreement  or  the 
articles  affected,  was  fatally  defective. 

An  indictment  charging  u.  con- 
spiracy to  destroy  competition  in  the 
sale  of  oil  "imported  into  this  State" 
refers  to  oil  which  has  been  imported 
and  not  oil  to  be  imported. 
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Standard  Oil  Co.  v.  State,  117 
Tenn.  618  (1907),  (100  S.  W.  Rep. 
705,  10  L.  R.  A.  (n.  s.)  1015). 

As  to  procedure  under  New  York 
statute  of  1899  for  the  purpose  of 
obtaining  testimony  before  institut- 
ing proceedings,  see  Matter  of  Davies, 
168  N.  Y.  89  C1901),  (61  N.  E.  Rep. 
118,  56  L.  R.  A.  S55). 

°  The  provisions  of  the  California 
act  of  1907  (§  7)  are  illustrative: 
"Each  and  every  firm,  person,  part- 
nership, corporation,  or  association  of 
persons,  who  shall  in  any  manner  vio- 
late any  of  the  provisions  of  this  act, 
shall  for  each  and  every  day  that  such 
violations  shall  be  committed  or 
continued,  after  due  notice  given  by 
the  attorney-general  or  any  district 
attorney,  forfeit  and  pay  the  sum  of 
fifty  dollars,  which  may  be  recovered 
in  the  name  of  the  people  of  the  State 
of  California,  in  any  county  where  the 
offence  is  committed,  or  where  either 
of  the  offenders  resides;  and  it  shall 
be  the  duty  of  the  attorney-general, 
or  the  district  attorney  of  any  county 
on  the  order  of  the  attorney-general, 
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provide  both  for  fines  and  forfeitures.'  And,  without  special 
provision,  it  is  held  that  for  violations  of  the  Illinois  statute 
the  State  may  prosecute  criminally  or  may  maintain  actions 
of  debt  to  recover  the  penalties  imposed.^ 

A  suit  by  the  State  for  the  recovery  of  penalties  prescribed  in 
a  Texas  statute  is  a  civil  action.'  And  in  such  a  suit  no  right 
in  the  State  to  recover  such  penalties  can  be  predicated  upon  the 
ground  that  the  combination  was  unlawful  at  common  law  or 
contravened  the  federal  anti-trust  act.  The  penalties  can  be 
recovered  only  for  violations  of  the  statute  upon  which  the 
action  is  based.* 

A  violation  of  the  Arkansas  statute  ^  which  subjects  an 
offender  to  the  forfeiture  of  a  money  penalty  does  not  constitute 
a  criminal  offence  requiring  the  action  of  the  grand  jury.  Con- 
sequently, a  constitutional  provision  that  no  person  shall  be 
held  to  answer  a  criminal  charge  except  upon  the  indictment  of 
a  grand  jury  is  inapplicable  to  an  action  by  the  State  for  the 
recovery  of  the  statutory  penalties." 


to  prosecute  for  the  recovery  of  the 
same.  When  the  action  is  prosecuted 
by  the  attorney-general  against  a 
corporation  or  association  of  persons, 
he  may  begin  the  action  in  the  supreme 
court  of  the  county  in  which  defendant 
resides  or  does  business." 

See  also  statutes  of  Kansas,  Michi- 
gan (Act  of  1899),  -Ohio,  and  Texas, 
referred  to  in  note  to  §  414,  ante: 
"The  Statutes.  Development  of  State 
Legislation."  See  Arkansas  statute 
in  another  note  to  this  section. 

^  The  Nebraska  statute  provides 
for  the  forfeiture  to  the  State  of 
property  owned  under  or  pursuant 
to  any  combination  or  conspiracy. 

'  Chicago,  etc.  Coal  Co.  v.  People, 
214  111.  421  (1905),  (73  N.  E.  Rep. 
770),  affirming  114  111.  App.  75  (1904). 

'  State  V.  Waters-Pierce  Oil  Co. 
(Tex.  1902),  67  S.  W.  Rep.  1057. 
See  also  Waters-Pierce  Oil  Co.  v. 
State  (Tex.  Civ.  App.  1908),  106 
S.  W.  Rep.  918. 

"  Fort  Worth,  etc.  R.  Co.  v.  State 
(Tex.  1905),  88  S.  W.  Rep.  370. 


An  action  by  the  attorney-general 
to  recover  from  a  railroad  company 
the  penalties  prescribed  in  the  Texas 
statute  of  1903  can  be  maintained 
without  the  consent  of  the  State  Rail- 
road Commission. 

State  u.  Missouri,  etc.  R.  Co., 
99  Tex.  516  (1906),  (91  S.  W.  Rep. 
214). 

*  The  Arkansas  statute  is  as  follows : 
"Any  person,  partnership,  firm  or 
association,  or  any  representative 
or  agent  thereof,  or  any  corporation 
or  company,  or  any  officer,  repre- 
sentative or  agent  thereof,  violating 
any  of  the  provisions  of  this  act,  shall 
forfeit  not  less  than  $200  nor  more 
than  $5000  for  every  such  offence, 
and  each  day  such  person,  corporation, 
partnership  or  association  shall  con- 
tinue to  do  so  shall  be  a  separate 
offence." 

1  Hammond  Packing  Co.  v.  State, 
81  Ark.  519  (1907),  (100  S.  W.  Rep. 
407). 

For  consideration  of  pleadings  in 
actions  by  the  State  for  the  recovery 
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§  448.  Proceedings  against  Corporations.  —  In  addition  to 
prosecutions  for  violations  of  State  anti-trust  statutes,  viewed 
as  criminal  offences,  ci^'il  remedies  are  generally  provided  against 
offending  corporations,  ^\■hic■h  take  substantially  the  following 
forms: 

(1)  Any  domestic  corporation  violating  any  of  the  provisions 
of  the  statute  shall  forfeit  its  charter  and  franchises  and  its 
corporate  existence  shall  thereupon  terminate. 

(2)  Any  foreign  corporation  ^'iolating  any  of  such  provisions 
shall  forfeit  the  right  and  privilege  of  doing  business  in  the 
State.' 

Proceedings  against  domestic  corporations  to  enforce  the 
forfeiture  of  their  charters  must,  in  the  absence  of  other  statu- 
tory provision,  be  by  quo  warranto.  Quo  warranto  proceedings 
may  also  be  instituted  against  foreign  corporations  to  oust 
them  from  the  State  for  violating  these  statutes;  ^  or,  it  is  held, 
the  attorne)--general  may  maintain  a  suit  for  an  injunction  to 
restrain  them  from  further  doing  business,^  or  from  further 
violating  the  statutes.' 


of  penalties,  see  State  v.  Missouri, 
etc.  R.  Co.,  99  Tex.  .516  (1906),  (91 
S.  W.  Rep.  214) ;  State  v.  JEtna.  Fire 
Ins.  Co.,  66  Ark.  480  (1899),  (51  S.  W. 
Rep.  638). 

'  See  statutes  of  Arkansas,  Cali- 
fornia, Indiana,  Iowa,  Kansas,  Ken- 
tucky, Louisiana,  Michigan,  Minne- 
sota, Mississippi,  Missouri,  Nebraska, 
North  Carolina,  North  Dakota,  Ten- 
nessee, Texas,  Utah  and  Wisconsin 
referred  to  in  note  to  §  414,  ante: 
"The  Stiilutis.  Development  of  State 
Legislation.'' 

For  provisions  found  in  sc\'eral 
anti-trust  statutes  prohibiting  the 
issue  of  trust  certificates  or  the  plac- 
ing of  the  management  or  control  of 
corporations  in  the  hands  of  trustees, 
see  Illinois  statute  printed  in  note 
to  said  §  414,  ante. 

^  See  cases  collected  in  note  to 
§  436,  ante:  '"  Application  of  Statutes 
to  Foreign  Corporations  doing  Local 
Business." 

When   the   unlawful   combination 
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has  been  abandoned  punishment 
ma^'  be  by  a  fine  instead  of  a  general 
judgment  of  ouster. 

State  V.  Armour  Packing  Co.,  173 
Mo.  536  (1903),  (73  S.  W.  Rep.  645, 
61  L.  R.  A.  464j. 

2  State  V.  Schlitz  Brewing  Co.,  104 
Tenn.  715  (1900J,  (59  S.  W.  Rep. 
1041,  78  Am.  St.  Rep.  941).  See  also 
Hartford  Ins.  C(j.  v.  Raymond,  70 
Mich.  485  (1888),  (38  N.  W.  Rep. 
474). 

*  Attorney-General  v.  A.  Booth  & 
Co.,  143  Mich.  89  (1906),  (106  N.  W. 
Rep.  868).  See  also  People  v. 
Aachen,  etc.  Fire  Ins.  Co.,  126  111. 
App.  636  (1906). 

Compare,  however,  Minnesota  v. 
Northern  Securities  Co.,  123  Fed.  692 
(1903),  (reversed  on  other  grounds, 
194  U.  S.  48  (1903),  (24  Sup.  Ct.  Rep. 
598)),  where  it  was  held  that  a  court 
of  equity,  in  the  absence  of  statutory 
aiithorization,  has  no  power  to  enjoin 
the  violation  of  anti-trust  statute. 

The  anti-trust  statutes  of  several 
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These  remedies  against  offending  corporations  are  inde- 
pendent of  the  other  remedies  jjrescribed  in  the  statutes,  and  an 
antecedent  criminal  conviction  of  a  violation  of  such  a  statute 
is  not  a  condition  precedent  to  the  institution  of  quo  warranto, 
or  other,  proceedings.^ 

In  quo  warranto  proceedings  against  a  corporation  upon  the 
ground  that  it  is  a  member  of  a  combination  in  violation  of  an 
anti-trust  statute  it  cannot  object  that  the  other  members  of 
the  combination  are  not  joined  with  it  as  parties  defendant. 
It  may  be  proceeded  against  whether  the  others  can  be  reached 
or  not.^ 

§  449.  Actions  for  Damages.  — Combination  agreements  con- 
trary to  public  policy  while  invalid  and  unenforceable  at  com- 
mon law  were  not  unlawful  in  the  sense  of  affording  a  right  of 
action  to  persons  injured  thereby.     State  statutes  against  com- 


States  expressly  authorize  the  at- 
torneys-general to  institute  proceed- 
ings in  equity  to  prevent  and  restrain 
violations  of  their  provisions.  See 
Missouri  Rev.  Stat.  (1907),  §  8979. 

'  State  V.  Schlitz  Brewing  Co.,  104 
Tenn.  715  (1900),  (59  S.  W.  Rep.  1041, 
78  Am.  St.  Rep.  941);  Attorney- 
General  V.  A.  Booth  &  Co.,  143  Mich. 
89   (1906),   (106  N.  W.   Rep.  868). 

The  Nebraska  statute  of  1905  pro- 
vides that  any  corporation  twice  ad- 
judged to  have  violated  its  provi.^ions 
which  shall  thereafter  violate  them 
shall,  on  the  suit  of  the  attorney-gen- 
eral, be  prohibited  from  further  doing 
business  in  the  State.  It  is  held  that, 
in  an  action  to  obtain  an  injunction 
under  the  act,  the  court  cannot  for- 
feit the  charter  of  the  corporation. 

State  V.  Omaha  Elevator  Co.,  75 
Neb.  654  (1906),  (110  N.  W.  Rep. 
874). 

^Attorney-General  v.  A.  Booth  & 
Co.,  143  Mich.  89  (1906),  (106  N.  W. 
Rep.  868). 

That  foreign  corporations  may  be 
ousted  from  the  State  for  acts  of  their 
agents  within  the  State,  see  Waters- 
Pierce  Oil  Co.  V.  State,  19  Tex.  Civ. 
App.  1  (1898),  (44  S.  W.  Rep.  936), 


s.  c.  177  U.  S.  43  (1900),  (20  Sup.  Ct. 
Rep.  518)  ;  State  v.  Schlitz  Brewing 
Co.,  104  Tenn.  715  (1900),  (59  S.  W. 
Rep.  1041,  78  Am.  St.  Rep.  941). 
As  to  liability,  under  anti-trust 
statutes,  of  agents  of  foreign  corpora^ 
tions,  see  State  v.  Phipps,  50  Kan.  609 
(1893),  (31  Pac.  Rep.  1097,  34  Am.  St. 
Rep.  152,  18  L.  R.  A.  657).  Sec  also 
State  V.  Schlitz  Brewing  Co.,  supra. 

Under  the  Missouri  statutes  a  for- 
eign cor^ration,  in  accepting  a  license 
to  do  business  in  the  State,  agrees  that 
notice  in  any  matter  affecting  such 
license  to  its  attorney  of  record  shall 
be  notice  to  it. 

State  V.  Standard  Oil  Co.,  194  Mo. 
124  (1906),  (91  S.  W.  Rep.  1062). 

For  extended  consideration  of  the 
appointrnent  of  receivers  in  proceed- 
ings by  the  State  against  corporations 
for  violating  the  Texas  anti-trust 
statutes ;  the  rights  and  powers  of 
such  receivers,  and  the  possible  con- 
flict of  authority  with  federal  re- 
ceivers, see  Waters-Pierce  Oil  Co.  v. 
State  (Tex.  Civ.  App.  1907),  103  S.  W. 
Rep.  836;  (Tex.  Sup.  Ct.  1907),  106 
S.  W.  Rep.  326;  (Tex.  Civ.  App. 
1907),  105  S.  W.  Rep.  851 ;  (Tex.  Civ. 
App.  1908),  106  S.  W.  Rep.  918. 
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binations,  however,  go  beyond  the  common  law;  make  that 
positi\'ely  unlawful  which  was  only  negatively  invalid  before, 
and  thus  —  it  is  held  —  give  rights  of  action  to  injured  per- 
sons. Thus,  where  a  statute  declares  a  combination  in  restraint 
of  competition  criminal  and  unlawful  and  prescribes  a  penalty, 
it  is  said  that  any  person  suffering  special  damage  by  reason  of 
the  combination  has  a  right  of  action  therefor.^ 

iMoreover,  the  State  anti-trust  statutes  not  only  declare  com- 
binations previously  only  invahd  criminal  and  unlawful,  but,  as 
a  general  rule,  specifically  grant  to  persons  injured  by  unlawful 
combinations  rights  of  action  for  damages  or  penalties.  Some- 
times these  statutes  give  a  purchaser  of  articles,  the  sale  of 
which  is  controlled  by  a  combination,  the  right  to  recover  back 
the  full  consideration  paid.^  Other  and  more  drastic  provisions 
are  along  the  lines  of  the  seventh  section  of  the  federal  anti-trust 
statute  ^  and  provide  that  persons  injured  by  reason  of  anything 
declared  unlawful  by  the  act  may  recover  the  damages  —  and 
sometimes  double  or  treble  the  damages  — sustained.^ 


'  Rourke  v.  Elk  Drug  Co.,  75  App. 
Div.  (N.  Y.)  145  (1902),  (77  N.  Y. 
Sup.  37.3) :  "The  combination  charged 
being  prohibited  and  made  criminal, 
every  act  of  the  defendants  in  further- 
ance of  the  object  of  the  combination 
was  unlawful,  and  any  person  suffering 
special  injury  on  account  of  any  of 
such  acts  has  a  right  of  action.  It 
makes  no  difference  whether  such  acts 
if  done  by  an  indi\'idual  not  in  tlie 
combination  might  have  been  lawful, 
and  a  person  suffering  therefrom 
would  be  without  remedy.  The  same 
acts  done  by  agreement  or  combina- 
tion of  several  are  made  unlawful,  and 
for  that  reason  a  right  of  action  fol- 
lows." 

Compare  Brewster  v.  C.  Miller's 
Sons  Co.,  101  Ky.  368  (1897),  (41 
S.  W.  Rep.  301). 

^  Thus  for  example  the  Tennessee 
statute  pro vido^^ :  "  .\n y  person  or 
persons  or  corporation  that  may  be 
injured  or  damaged  by  an\'  such 
arrangement,  contract,  agreement, 
trust,    or    combination,    described    in 
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§  1  of  this  act,  may  sue  for  and  re- 
cover in  any  court  of  competent 
jurisdiction  in  this  State  of  any  person 
or  persons  or  corporation  operating 
such  trust  or  combination,  the  full 
consideration  or  sum  paid  by  him  or 
them  for  any  goods,  wares,  merchan- 
dise, or  articles,  the  sale  of  which  is 
controlled  by  such  combination  or 
trust." 

^  For  construction  of  the  seventh 
section  of  the  federal  statute,  see  ante, 
§  409:  "  Actions  for  Treble  Damages. 
Pleadings." 

*  The  Missouri  statute  as  amended 
in  1907  provides  as  follows:  "Any 
person  injured  in  his  business  or 
property  by  any  other  person  or 
persons  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful 
by  this  act  may  sue  therefor  in  any 
circuit  court  of  this  State  in  which 
the  defendant  or  defendants,  or  any  of 
them,  reside,  or  have  any  officer,  agent 
or  representative,  or  in  which  any 
such  defendant  or  any  agent,  officer 
or    representative    may    be    found. 
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While  the  statutory  provision  that  persons  injured  by  a  com- 
bination may  recover  the  "full  consideration  or  sum  paid"  ap- 
parently prescribes  a  penalty,  it  has  been  held  by  the  Supreme 
Court  of  Tennessee  that  the  amount  recoverable  may  also  be 
designated  as  "damages."  '  The  Court  said:  "It  cannot  be 
affirmed  with  any  degree  of  certainty  that  the  measure  of  re- 
covery prescribed  in  the  act  is  not  in  fact  within  the  bounds  of 
actual  damages,  for  it  is  a  matter  of  common  knowledge  that 
men  who,  in  their  business,  become  the  injured  victims  of  trusts 
or  combinations  often  suffer  not  only  a  depreciation  in  the 
salable  value  of  their  commodities  then  on  hand,  but  also  a 
complete  destruction  of  their  business  for  the  future;  the  aggre- 
gate losses  so  sustained  in  many  instances  greatly  exceed  the 
prices  they  originally  paid  for  the  commodities  in  question." 

Where  retail  lumber  dealers  formed  an  association  to  prevent 
the  sale  of  lumber  by  wholesalers  to  dealers  not  members  of  the 
association  it  was  held,  under  the  provisions  of  the  Nebraska 
statute,  that  a  dealer  injured  by  such  unlawful  combination 
might  maintain  an  action  against  any  or  all  the  members  thereof 
for  the  recovery  of  the  damages  sustained.^ 

without    regard    to    the    amount    in  provision    authorizing    the    recovery 

controversy  and  shall  recover  three-  back  of  money  paid  to  an  unlawful 

fold  the  damages  by  him  sustained,  combination  was  a  penalty,  and  not 

and    the    costs    of    suit,    including    a  liquidated  damages, 

reasonable  attorney's  fee."  As  to  recovery  of  double  damages 

See    also    statutes    of     California,  under  Tennessee  statute  of  1891,  see 

Indiana,  Kansas,  Michigan,  Nebraska,  American    Handle    Co.    v.    Standard 

Oklahoma,  Ohio  and  Utah,  referred  to  Handle  Co.  (Tenn.  Ch.  1900),  59  S.  W. 

in  note  to  §  414,  ante:  "The  Statutes.  Rep.  709. 

Development   of  State    Legislation."  ^  Cleland  v.  Anderson,  66  Neb.  252 

Most  of  the  late  comprehensive  (1902),  (92  N.  W.  Rep.  306). 
anti-trust  statutes  have  a  similar  In  an  action  against  an  ice  corn- 
provision  to  that  of  the  Missouri  pany  for  breach  of  contract  to  deliver 
statute,  excepting  that  they  may  pro-  ice  the  damages  cannot  be  enhanced 
vide  for  the  recovery  of  actual  or  by  showing  that  the  reason  why  the 
double,  instead  of  treble,  damages.  contract  was  broken  was  that  the 
A  few  follow  the  Tennessee  form  defendant  had  entered  into  an  unlaw- 
shown  in  a  preceding  note.  ful   combination  in  violation   of  the 

'States.  Schlitz  Brewing  Co.,  104  Kansas     anti-trust      statute.       "The 

Tenn,  715  (1900),  (59  S.  W.  Rep.  104,  reason    for    the   breach  furnished    no 

78  Am.  St.  Rep.  941).  cause  of   action." 

Compare,  however,  Masonu.  Adoue,  Crystal  Ice  Co.  v.  Wylie,  65  Kan. 

30  Tex.  Civ.  App.  276  (1902),  (70  S.  W.  104  (1902),  (68  Pac.  Rep.  1086). 
Rep.  347),  where  it  was  held  that  the 
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§   450  INTERCORPORATE    RELATIONS  [PART   V 

The  Missouri  statute  gives  a  person  injured  by  a  combina- 
tion in  violation  of  its  provisions  a  right  of  action  at  law 
to  recover  treble  damages,  but  affords  no  direct  remedy  in 
equity.' 

§  450.  Evidence.  Production  of  Books.  —For  reasons  al- 
ready considered  in  reference  to  illegal  combinations  generally, 
it  is  not  necessary,  in  order  to  establish  a  ^'iolation  of  an  anti- 
trust statute,  to  show,  by  direct  evidence,  that  a  combination 
with  an  unlawful  object  has  been  formed.^  The  facts  and  cir- 
cumstances attending  the  acts  of  the  parties  may  clearly  show 
their  purpose  and  may  constitute  the  best  evidence.  Illegal 
combinations  are  seldom  evidenced  by  written  agreements 
stating  a  purpose  forbidden  by  law. 

In  State  v.  Firemen's  Fund  Ins.  Co}  the  Supreme  Court  of 
Missouri  said:  "Of  course  there  was  no  written  agreement 
forming  the  trust,  for  that  was  'inexpedient,  and  might  make 
the  members  liable  to  prosecution  under  the  trust  laws,'  as  the 
president  of  the  club  well  and  wisely  remarked  when  the  club 
was  formed.  When  people  set  out  to  do  acts  that  are  either 
mala  in  se  or  mala  prohibita,  they  do  not  put  up  a  sign  over  the 
door  or  a  stamp  on  the  act  declaring  their  purposes  and  intent. 
Concealment  is  generally  their  prime  object.  But  as  such  mat- 
ters exist  without  agreements  and  rest  upon  common  under- 
standing and  practice,  so  the  proof  of  their  existence  may  be  of 
the  same  character;  and  while  such  laws  are  penal  in  their  na- 
ture and  should  be  strictly  construed,  .  .  nevertheless  a  pool 
or  trust  may  be  as  conclusively  proved  b}-  facts  and  circum- 

'  C.   H.   Albers  Cominission  Co.   ?'.  Rep.  770),  affi,rming  114  111.  App.  75 

Spencer,    205    Mo.    105    (1907),    (103  (1904) ;     Detroit  Salt  Co.  v.   National 

S.  W.  Rep.  523).  Salt  Co.,  134  Mich.   1113  (1903),   (90 

Compare  Walsh   r.   Association  of  N.    W.    Rep.    1) ;     Waters-Pierce    Oil 

Master   Plumbers,    97   Mo.    Ajip.    280  Co.    v.    State,    19    Tex.    Civ.    .\pp.    1 

(1902),  (71  S.  W.  Rep.  455).      See  also  (1898),  (44  S.  W.  Rep.  936).      See  also 

Union  Pressed  Brick  Co.  v.  C'hicago,  American    Handle    Co.    v.    Standard 

etc.  Brick  Co.,  31  Cliic.  Leg.  News  428,  Handle  Co.  (Tenn.  Ch.  1900),  59  S.  W. 

4  Chic.  L.  J.  Wkly.  346.  Rep.     709.       And    see    ante,     §   375 : 

^  State  !'.  Firemen's  Fund  Ins.  Co.,  "Evidence"  ;   ante,   §   405:    "  Proof  of 

152  Mo.  1  (1899),  (52  S.  W.  Rep.  595,  Violation  of  Statute.     Evidence." 
45  L.  R.  A.  363);    Southern  Electric  '  g^^jg  j,    Firemen's  Fund  Ins.  Co., 

See.  Co.  V.  State   (Miss.  1907),  44    So.  152  Mo.   40   (1899),    (52  S.   W.   Rep. 

Rep.   785 ;    Chicago,  etc.  Coal  Co.  v.  595,  45  L.  R.  A.  363),  (per  Marshall, 

People,  214  111.  421  (1905),  (73  N.  E.  J.). 
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CHAP.  XLIIl]       RIGHTS   UNDER   STATE   ANTI-TEUST   STATUTES 


§451 


stances  as  l\y  direct  written  evidence,  for  in  this  regard  they  are 
like  all  other  frauds."  '■ 

A  court  having  power  to  require  any  party  to  a  suit  to  produce 
any  books  in  its  possession  relating  to  the  merits  of  the  case 
may  compel  a  corporation,  charged  with  violating  an  anti-trust 
statute,  to  produce  its  stock  book  when  it  is  material  to  the 
issues.  And  the  stock  book  is  material  when  it  is  claimed  that 
a  defendant  corporation,  while  ostensibly  independent,  is  actu- 
ally controhed  by  another  corporation  through  stock  ownership 
which  likewise  controls  its  competitors.^ 

§  451.  Statutes  of  Limitation.  —  Upon  the  principle  that  e\'ery 
overt  act  is  a  renewal  of  the  original  conspiracy,  a  prosecution 
for  a  violation  of  a  State  anti-trust  statute  making  combinations 
criminal  conspiracies  may  be  maintained  against  a  continuing 
combination,  although  the  statutory  period  has  elapsed  between 


^  It  is  not  necessary  in  order  to 
establish  an  unlawful  combination 
to  show  that  an  agreement  has  been 
actually  entered  into.  Proof  of  an 
understanding  to  work  a  common 
purpose  is  sufficient.  Chicago,  etc. 
Coal  Co.  V.  People,  214  111.  421  (1905), 
(73  N.  E.  Rep.  770),  affirming  114 
111.  App.  75  (1904). 

For  statements  of  evidence  held 
sufficient  to  establish  combinations 
in  violation  of  State  anti-trust  stat- 
utes, see  State  v.  Armour  Packing  Co., 
173  Mo.  356  (1903),  (73  S.  W.  Rep. 
645,  61  L.  R,  A.  464);  Detroit  Salt 
Co.  V.  National  Salt  Co.,  134  Mich.  103 
(1903),  (96  N.  W.  Rep.  1);  State  v. 
Omaha  Elevator  Co.,  75  Neb.  654 
(1906),  (110  N.  W.  Rep.  874).  Com- 
pare State  V.  Continental  Tobacco,  177 
Mo.  1  (1903),  (75  S.  W.  Rep.  737); 
State  V.  Shippers  Compress,  etc.  Co., 
95  Tex.  603  (1902),  (69  S.  W.  Rep. 
58,  93  Am.  St.  Rep.  870,  58  L.  R.  A. 
714);  Wilson  D.  Morse,  117  Iowa,  581 
(1902),  (91  N.  W.  Rep.  823). 

Where  in  an  action  upon  a  lease 
it  was  set  up  in  the  answer  that  it 
was  taken  as  part  of  a  scheme  to 
create  an  unlawful  monopoly  and 
was,  consequently,  invalid,  it  was  held 


that  the  question  whether  the  lease 
was  made  to  control  prices  or  restrict 
production  was  for  the  jury. 

Hartz  V.  Eddy,  140  Mich.  479 
(1905),  (103  N.  W.  Rep.  852). 

But  where  all  the  evidence  is  con- 
sistent only  with  an  unlawful  purpose 
the  question  of  illegahty  should  not 
be  submitted  to  the  jury. 

Detroit  Salt  Co.  v.  National  Salt 
Co.,  134  Mich.  103  (1903),  (96  N.  W. 
Rep.  1). 

Mandamus  will  not  lie  to  compel 
the  attorney-general  to  institute 
proceedings  to  forfeit  the  charters 
of  corporations  alleged  to  be  violat- 
ing an  anti-trust  statute.  Before  he 
act?  he  must  look  into  the  facts  and 
determine  whether  the  evidence  neces- 
sary to  a  successful  prosecution  can  be 
obtained. 

Lewright  v.  Bell,  94  Te.^.  556 
(1901),  (63  S.  W,  Rep,  623). 

2  State  V.  Standard  Oil  Co.,  194  Mo. 
124  (1906),  (91  S.  W.  Rep.   1062). 

For  construction  of  Arkansas 
statute  relating  to  the  production  of 
books  and  papers  in  prosecutions 
under  the  anti-trust  act,  see  Hammond 
Packing  Co.  v.  State,  81  Ark.  519 
(1907),  (100  S.  W.  Rep.  407). 
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§  451  INTERCOEPOHATB   RELATIONS  [pART  V 

the  formation  of  the  combination  and  the  finding  of  the  indict- 
ment.' 

An  action  by  the  State  for  the  recovery  of  penalties  under 
the  Texas  statutes  is  a  civil  suit  and  is  not  barred  by  the  statutes 
of  limitation  which  prevent  prosecutions  for  the  criminal  offences 
created  by  such  statutes.  And  as  such  a  suit  is  for  the  protec- 
tion of  the  public  rights,  it  is  not  barred  by  statutes  of  limitation 
applicable  to  civil  actions  upon  the  theory  that  it  is  an  action  of 
debt  only.^ 

'  American  Fire  Ins.  Co.  v.  State,  ^  Waters-Pierce    Oil    Co.    v.    State 

75    Miss.    24    (1897),    (22    So.    Rep.        (Tex.    Civ.   App.    1908),    (106   S.    W. 
99).  Rep.  918). 
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INDEX 

(References  are  to  sections.    Letter  "  n  "  refers  to  note.) 


ABSORPTION.     (See  Merger.) 
ACCOUNTING,  after  attempted  consolidation,  97. 
ACQUIESCENCE, 

of  stockholders  in  consolidation,  45. 
implied  sanction  of  sale,  116. 
implied  sanction  of  sale  of  railroad,  150. 
of  stockholders  in  lease  of  railroad,  192. 
of  stockholders  in  ultra  vires  stockholding,  293. 
(See  also  Estoppel.) 
ACTIONS.     (See  Pending  Suits  ;  Remedies.) 
ADMISSIONS, 

consolidated  corporation  bound  by,  of  constituents  regarding  obli- 
gations, 86. 

(See  also  Evidence;  Procedure.) 
ADOPTION  OF  RAILROAD  LEASES, 
acknowledgment,  witnesses,  etc.,  195. 
allegation  and  proof  of  proper,  195  n. 
authority  of  officers  or  agents,  195. 
construction  of  statutes  prescribing  method  of,  194. 
estoppel  to  allege  irregular,  196. 
formalities  attending,  195. 
place  of  execution,  195. 
seals,  195. 

statutes  prescribing  method  of,  193. 
AGREEMENT  FOR  LEASE,  power  to  make,  184. 
ALABAMA, 

(a)    Consolidation. 

statute  authorizing  consolidation  of  business  corporations,  23  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 
statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 
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ALABAMA  —  continued, 
(c)    Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 
{d)    Stockholding. 

statute  authorizing  corporate  stockholding,  271  n. 
(e)    Combinations. 

anti-trust  statutes,  414  n. 
ALLEGATION  OF  CONSOLIDATION,  how  made,  91. 

(See  also  Pleadings.) 
ALLIANCE.      (See  Confederation.) 
AxMALGAMATION, 

compared  with  consolidation,  12. 
English  statute  authorizing,  12  n. 
remarks  of  English  judges  concerning,  12. 
uncertain  meaning  of  term,  12. 
AMERICAN  BISCUIT  COMBINATION, 

formation  and  purposes  of,  349. 
ANCILLARY  CONTRACTS  IN  RESTRAINT  OF  TRADE. 
(See    Contracts    in    Restraint     of    Trade;     Federal    Anti-trust 

Statute.) 
ANTI-TRUST  LEGISLATION. 

(See  Federal  Anti-trust    Statute;    State   Anti-trust  Statutes.) 
APPRAISAL, 

of  stock  of  dissenting  stockholders  in  case  of  exchange,  121. 
of  stock  of  dissenting  stockholders  upon  consolidation,  57. 
statutory  provisions  for,  of  stock,  57. 
whether  court  of  equity  can  make,  without  statute,  121. 
whether  stock  can  be  appraised  in  aid  of  lease,  167. 
ARIZONA, 

(a)  Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 

(b)  Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statutes  authorizing  railroad  leases,  145  n,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

(d)  Stochhohling. 

statutes  authorizing  corporate  stockholding,  271  n. 
ARKANSAS, 

(o)    Consolidation. 

constitutional    provision    against    consolidation    of    competing 

corporations,   32  n. 
statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
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ARKANSAS  —  continued, 

(b)  Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statute  authorizing  lessee  to  exercise  right  of  eminent  domain, 
210  n. 

statute  authorizing  railroad  leases,  145  n,  180  n. 

statute  concerning  taxation  of  leased  railroad,  224  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

statute  providing  that  lessor  corporation  shall  be  liable  for  dam- 
ages, 216  n. 

statute  relating  to  foreign  lessee  corporations,  254  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statute,  414  n. 

constitutional  provision  against  monopolies,  414  n. 
ARTICLES  OF  ASSOCIATION, 

eflfect  of  assumption  of  power  to  hold  stock  in,  270. 
ASSENT  OF  STOCKHOLDERS.     (See  Stockholders.) 
ASSESSMENTS, 

corporation  liable  for,  upon  intra  vires  holdings,  287. 

covenant  to  pay,  in  railroad  leases,  205. 

liability  for,  upon  ultra  vires  holdings,  289. 
(See  also  Taxes.) 
ASSIGNEES, 

of  illegal  combination,  rights  and  remedies  of,  368. 
ASSIGNMENT, 

covenant  not  to  make,  of  leases,  206. 

of  trackage  contracts,  258. 

what  constitutes,  of  lease,  206. 
ASSOCIATIONS, 

application  of  rule  of  public  policy  to,  of  carrier  corporations,  365. 

application  of  rule  of  public  policy  to,  of  dealers,  362. 

application  of  rule  of  public  policy  to,  of  gas  companies,  365. 

application  of  rule  of  public  policy  to,  of  manufacturers,  360. 

application  of  rule  of  public  policy  to,  of  manufacturers  owning 
patents,  361. 

application  of  rule  of  public  policy  to,  of  producers,  360. 

definition,  303. 

formation  of,  308. 

forms  of  industrial,  308. 

legality  of,  not  generally  a  question  of  corporation  law,  312. 

nature  of  pools,  308,  364. 
ASSOCIATIONS  OF  RAILROAD  COMPANIES, 

pools,  308,  364  a. 
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ASSOCIATIONS  OF  RAILROAD  COUP XyiES  — continued, 

traflBc  contracts  of  competing  lines,  364. 

traffic  contracts  of  connecting  lines,  363. 
ASSUMPTION, 

of  power  to  hold  stock  in  articles  of  association,  270. 

by  vendee  corporation  of  debts  of  vendor,  123. 

B 

BONDS, 

collateral  trust,  287  a. 

power  of  consolidated  corporation  to  issue  mortgage,  75. 

when  guarantee  of,  by  competing  corporation  amounts  to  consolida- 
tion, 35. 

(See  also  Bondholdeks.) 
BONDHOLDERS, 

election  of,  in  case  of  convertible  bonds,  81. 

obligations  of  consolidated  corporation  to,  of  constituents,  81. 

of  de  facto  consolidated  corporation  estopped  to  deny  regularity  of 
consolidation,  96. 

when,  cannot  be  deprived  of  right  to  convert  bonds  into  stock  of 
consolidated  corporation,  81. 
BOOKS, 

production  of,  under  federal  anti-trust  statute,  413. 

production  of,  under  State  anti-trust  statutes,  450. 
BRIDGE  COMPANIES, 

constitutional  prohibitions  against  consolidation  of  competing,  39. 
BUSINESS  CORPORATIONS, 

consolidation  of,  statutory  provisions,  23. 

construction  of  statutes  authorizing  consolidation  of,  30. 


CALIFORNIA, 
(o)    Consolidation. 

statute  authorizing  consolidation  of  mining  companies,  23  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statute  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  180  n. 

(d)  Combinations. 

anti-trust  statutes,  414  n. 
CALLS, 

apply  to  all  subscriptions,  69. 

how  consolidated  corporation  may  apply  amount  received  on,  77. 
on  subscriptions  made  pending  consolidation,  continue  in  force,  69. 
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CANAL  COMPANIES, 

constitutional  prohibitions  against  consolidation  of  competing,  39. 
CARRIERS, 

combination  of,  violates  federal  anti-trust  statute,  398. 
constitutional  provisions  against  consolidation  of  competing,  39. 
CHARTER.     (See  Corporation.) 

CHICAGO  GAS  TRUST,  nature  and  formation  of,  346. 
CHOSES  IN  ACTION, 

of  constituents  pass,  upon  consolidation,  to  consolidated  company,  67. 
CITIZENSHIP, 

of  corporation,  101  n. 
of  interstate  consolidated  corporation,  106. 
CIVIL  REMEDIES.     (Sec  Remedies.) 
CLAIMS.     (See  Obligations.) 
CLASSIFICATION,  of  intercorporate  relations,  1. 
CLASS  LEGISLATION, 

State  anti-trust  statutes  as  constituting,  421. 

(See  also  Fourteenth  Amendment.) 
COLLATERAIi,  incidental  power  to  take  stock  as,  278. 
COLLATERAL  ATTACK, 

invalidity  under  federal  anti-trust  statutes  as  a  ground  of,  405. 
invalidity  under  State  anti-trust  statutes  as  a  ground  of,  445. 
upon  combination,  369. 

upon  de  facto  consolidated  corporation,  93,  94,  95. 
upon  unlawful  consolidated  corporation,  93. 
COLLATERAL  CONTRACTS,  to  ultra  vires  stockholding  invalid,  290. 
COLLATERAL  TRUST  BONDS, 
duties  of  trustee  under,  287  a. 
nature  of,  287  a. 

rights  and  remedies  of  holders  of,  287  a. 
COLORADO, 

(a)    Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 
statute  authorizing  consolidation  of  business  corporations,  23  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
COMBINATIONS, 

analysis  of  principles  determining  legality  of,  311. 
analysis  of  rules  of  public  policy  governing,  354-359. 
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COMBINATIONS  —  continued, 

application  of  rules  of  public  policy  to  particular  classes  of,  360-365. 

basis  of  rules  of  public  policy  concerning,  in  judicial  decisions,  341. 

by  means  of  iiolding  stock,  292. 

collateral  attack  upon,  369. 

connection  between  contracts  in  restraint  of  trade  and,  335. 

control  of  the  market,  356. 

corporate,  by  means  of  holding  corporation,  323. 

corporate,  by  means  of  purchasing  corporation,  in  general,  318. 

definition  of  phrase  ''  corporate  combination,''  306. 

definition  of  term  "a.ssociation,"  303. 

definition  of  term  "  combination,"  302. 

definition  of  term  "trust,"  304. 

difficulty  of  formulating  rules  of  public  policy  concerning,  340. 

distinction  between,  and  consolidation,  16. 

evidence,  375. 

evolution  of,  6,  307. 

formation  of  associations,  308. 

formation  of  corporate,  310. 

formation  of  trusts,  309. 

form  of,  immaterial,  354. 

forms  of  industrial  associations,  308. 

forms  of  pools,  30S. 

illegality  of,  no  defence  to  creditors'  actions,  370. 

in  formation  of  trust.  State  regards  acts  of  stockholders  as  acts  of 

corporation,  313. 
issue  of  stock  for  good-will  in  formation  of  corporate,  320. 
issue  of  stock  for  property  in  formation  of  corporate,  319. 
legality  of  association  not  generally  a  question  of  corporation  law, 

312. 
members  of  illegal,  cannot  recover  agreement  upon,  366. 
modern,  of  capital  seldom  conspiracies,  328. 
modern  use  of  term  "monopoly,"  332. 
nature  of  pools,  308. 
objects  and  tendencies  of,  355. 
of  carriers  violate  federal  anti-trust  statute,  398. 
of  railroads  violate  federal  anti-trust  statute,  398. 
over- valuation  of  property  acquired  by  issue  of  stock,  321. 
popular  u.se  of  word  "  trust,"  305. 

power  of  Congress  to  prohibit,  of  competing  railroads,  381. 
power  of  Congress  under  commerce  clause  to  legislate  concerning, 

under  State  laws,  380. 
power  of  vendor  corporations  to  sell  property  for  stock,  322. 
power  of  State  to  prohibit,  in  exercise  of  police  power,  420. 
power  of  State  to  prohibit,  in  exercise  of  reserved  power,  418. 
primary  meaning  of  term  "monopoly,"  329. 
quo  warranto  against  combining  corporations,  373. 
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quo  warranto  against  corporate,  372. 
remedies  of  members  of  illegal,  366. 
rights  and  liabilities  growing  out  of  trusts,  317. 
rights  and  remedies  between  illegal,  and  members,  367. 
rights  and  remedies  of  stockholders  of  combining  corporations,  371. 
rights  of  debtors  to  attack  legality  of,  369. 
rights  of  members  of  illegal,  366. 
rights  of  receivers  and  assignees  of  illegal,  368. 
rights  of,  to  allege  its  own  illegality,  370. 
rules  of  public  policy  regarding,  352. 
sketch  of  growth  of,  6. 
test  of  right  of  member  to  recover,  366. 
test  of  validity  of,  not  whether  in  restraint  of  trade,  337. 
test  of  validity  of,  not  whether  monopolies,  333. 
trust  invalid  as  delegating  powers,  315. 
trust  invalid  as  involving  partnership  of  corporations,  314. 
trust  invalid  as  involving  practical  consolidation,  316. 
what,  are  conspiracies,  327. 
COMMERCE, 

distinction  between,  and  manufacture,  393. 
interstate,  a  matter  of  federal  regulation,  393. 
State,  a  matter  of  State  control,  393. 

(See  also  Interstate  Commerce.) 
COMMERCE  CLAUSE, 
construction  of,  38  n. 
development  of,  38  n,  379  n. 

operation  of,  upon  State  anti-trust  legislation,  415. 
provisions  of,  379  n. 
COMMUNITY  OF  INTEREST,  meaning  of  phrase,  5,  296. 
COMPETING  OR  PARALLEL  RAILROADS, 
(a)    Consolidation. 

constitutional  and  statutory  provisions  against  consolidation  of, 

32. 
construction  of  provisions  against  consolidation  of,  33-37. 
popular  view  regarding  consolidation  of,  31. 
public  policy  concerning  consolidation  of,  31. 
stockholder  may  restrain  consolidation  of,  40. 
State  may  prevent  consolidation  of,  40. 
what  are,  37. 
(6)    Sales. 

constitutional  and  statutory  provisions  against  purchase  of,  147. 
(c)    Leases. 

constitutional  and  statutory  provisions  against  leases  of,  186. 
COMPETITION, 

distinction  between  restriction  of,  and  control  of  the  market,  356. 
lease  of  railroad  for  purpose  of  suppressing,  against  public  policy,  249. 
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COMPETITION  —  continued, 

holding  stock  to  prevent,  292. 
public  policy  regarding,  356. 
CONDEMNATION  OF  STOCK,  for  purposes  of  consolidation,  51. 

(See  also  Appraisal.) 
CONDITIONAL  SUBSCRIPTIONS.     (See  Subsckiptigns.) 
CONFEDER.\TION, 

consolidation  in  form  of,  8. 
exemplified  in  interstate  consolidations,  8. 
CONGRESS, 

cannot  regulate  combinations  of  manufacturers,  6,  393. 

can   only   regulate   or   prohibit   combinations   affecting   interstate 

commerce,  391. 
limitations  upon  powers  of,  6. 

power  of,  to  prohibit  combinations  of  competing  railroads,  381. 
power  of,  to  legislate  concerning  private  contracts  affecting  inter- 
state commerce,  379. 
power  of,  to  legislate  concerning  contracts  and  combinations  under 
State  laws,  380. 

(See  also  Commerce  Clause.) 
CONNECTICUT, 
(a)    Consolidation. 

statute  authorizing  consolidation  of  business  corporations,  23  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statute  concerning  evidence  of  consolidation,  91  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Leases. 

statute  authorizing  railroad  leases,  180  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 
(c)    Stockholding. 

statute  authorizing  corporate  stockholding,  271  n. 
CONNECTING  OR  CONTINUOUS  RAILROADS, 

construction  of  statutes  authorizing  consolidation  of,  29. 
construction  of  statutes  authorizing  leases  of,  185. 
what  are,  29. 

whether  connection  may  be  by  leased  road,  29. 
CONSIDERATION, 

for  fraudulent  sale,  may  be  reached  by  creditors,  125. 
for  lease  of  railroad,  108. 
CONSOLIDATED  CORPORATION, 

acquires  real  estate  and  rights  in  streets  of  constituents,  66. 

act  creating,  contravenes  constitutional  provision  against  creating 

corporations  by  special  act,  19. 
choses  in.  arlion  of  constituent  corporations  pass  to,  67. 
constitutional  limitations  affecting  obligations  of,  78. 
entitled  to  municipal  aid  voted  to  constituents,  70. 
legislative  recognition  of,  validates  organization,  20. 
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CONSOLIDATED  CORPORATION  —  continued, 

liability  of,  for  debts  upon  consolidation  after  foreclosure  sale,  83. 

liability  of,  for  torts  of  constituents,  82. 

liability  of,  general  rule  of,  79. 

liable  upon  its  own  obligations,  78  a. 

liens,  takes  property  of  constituents  subject  to,  84. 

may  be  organized  for  full  statutory  period,  19. 

miscellaneous  powers  of,  77. 

not  purchaser  for  value  without  notice,  87. 

obligation  of,  to  perform  public  duties  of  constituents,  80. 

obligations  of,  determined  by  constitutional  limitations,  78. 

obligations  of,  to   bondholders  and  preferred  stockholders  of  con- 
stituents, 81. 

powers  of,  in  general,  74. 

power  of,  to  issue  mortgage  bonds,  75. 

remedies  upon  subscription  contracts,  69. 

right  of  eminent  domain,  76. 

rule  as  to  transmission  of  property  and  franchises  to,  65. 

special  privileges  and  immunities  passing  to,  73. 

takes  property  subject  to  equitable  liens,  85. 

terms  of  existence  of  constituent  corporations  do  not  affect,  19. 

when,  takes  subject  to  constitutional  limitations,  71. 

whether  entitled  to  exemptions  from  taxation  of  constituents,  72. 
CONSOLIDATING  CORPORATIONS. 

(See  Constituent  Corporations.) 
CONSOLIDATION, 

absorption,  process  of,  in,  8. 

accounting  after  attempted,  97. 

after   foreclosure,   consolidated    corporation   not   liable   for   debts, 
83. 

allegation  and  proof  of,  91. 

analogy  in  civil  law,  10. 

appraisal  of  stock  in,  statutory  provisions  for,  57. 

arrangements  amounting  to,  within  constitutional  prohibitions,  35. 

as  a  result  and  process,  9. 

assent  of  stockholders  to,  how  manifested,  45. 

attempted,  92. 

authorization  of,  of  interstate  railroads  not  regulation  of  interstate 
commerce,  19  a. 

choses  in  action  of  constituents  pass  upon,  to  consolidated  corpora- 
tion, 67. 

citizenship  of  interstate  consolidated  corporation,  106. 

condemnation  of  stock  for  purposes  of,  51. 

consolidated  corporation  takes  per  universitatem,  10. 

constitutional  limitations  affecting  result  of,  71. 

constitutional  prohibitions  of,  not  regulations  of  interstate  com- 
merce, 38. 
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constitutional  provisions  against,  of  carrier  corporations  other  than 

railroads,  39. 
constitutional  provisions  against,  of  competing  railroads,  32. 
construction  of  constitutional  prohibitions  against,  33,  34. 
construction  of  particular  statutes  authorizing,  28. 
construction  of  statutes  authorizing,  of  business  corporations,  30. 
construction  of  statutes  authorizing,   of  corporations   of  different 

States.  100. 
construction  of  statutes  authorizing,  of  railroads,  29. 
construction  of  statutes  creating  distinct  corporation,  62. 
construction  of  statutes  showing  merger  as  result  of,  63. 
construction  of  statutes  prescribing  method  of,  54. 
conventional  and  statutory  liens,  effect  of,  upon,  84. 
court  will  not  take  judicial  notice  of,  91. 
definitions  of,  7  n. 
description  of,  9. 

distinction  between,  and  combination,  16. 
distinction  between,  and  control,  15. 
distinction  between,  and  lease,  14. 
distinction  between,  and  reorganization,  16  n. 
distinction  between,  and  sale,  13. 
distinction  between  irregular  and  invalid,  92. 
distinction  between  use  of  term  in  authorizations  and  prohibitions, 

7. 
duties  of  interstate  consolidated  corporation,  105. 
effect  of,  as  a  general  rule,  is  creation  of  distinct  corporation,  60. 
effect  of,  depends  upon  terms  of  consolidation  act,  7,  59. 
effect  of,  in  general,  58. 

effect  of  interstate,  upon  status  of  constituent  corporations,  102. 
effect  of  irregular,  94. 
effect  of  unlawful,  93. 

effect  of,  upon  stockholders  of  constituent  corporations,  64. 
enforcement  of  conditional  .subscriptions,  69. 
enforcement  of  provisions  against,  40. 

enforcement  of  subscriptions  by  consolidated  corporation,  69. 
equitable  liens,  effect  of/  upon,  85. 
estoppel  to  deny  regularity  of,  96. 
exemptions  from  taxation,  whether  pass  to  consolidated  corporation, 

72. 
extreme  development  of  idea  of  combination,  16. 
foreclosure  of  mortgage  of  interstate  consolidated  corporation,  107. 
formal  statutory  requisites  for,  52. 
fraud  in  consolidation  agreements,  98. 
fusion,  process  of,  8. 

incidental  power  to  acquire  stock  in  connection  with,  279. 
includes  merger,  11. 
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CONSOLIDATION  —  continued, 

in  form  of  confederation,  8. 

interstate,  how  authorized,  99. 

invalid,  a  nullity,  93. 

laches  of  stockholders  in  restraining  invalid,  49. 

lease  is  not,  34. 

legislative  sanction  of,  how  expressed,  20. 

legislative  ratification  of,  equivalent  to  authorization,  20. 

liability  of  consolidated  corporation,  general  rule  of,  79. 

management  of  interstate  consolidated  corporation,  103. 

meaning  of  term  "in  constitutional  prohibitions,"  33. 

merger  and  continued  existence  as  result  of,  61. 

miscellaneous  powers  of  consolidated  corporation,  77. 

municipal  aid  voted  to  constituent  passes  to  consolidated  corpora- 
tion upon,  70. 

not  dependent  upon  considerations  of  public  policy,  16. 

obligations   of   consolidated   corporation   determined   by   constitu- 
tional limitations,  78. 

obligations  of  consolidated  corporation,  in  general,  79. 

obligations  of  consolidated  corporation  to  perform  public  duties  of 
constituents,  80. 

obligations  of  consolidated  corporation  upon  special  contracts  of 
constituents,  81. 

of  business  corporations,  statutory  provisions,  23. 

of  railroads,  sketch  of,  2. 

outstanding  contract  does  not  prevent  legislature  from  authorizing, 
19. 

pending  suits,  effect  of,  upon,  89. 

powers  of  consolidated  corporation,  in  general,  74. 

power  of  consolidated  corporation  to  issue  mortgage  bonds,  75. 

power  of  legislature,  in  absence  of  reserved  power,  to  withdraw  right 
to  consolidate,  24. 

power  of  legislature  to  authorize,  19. 

power  of  legislature  to  compel,  44. 

power  of  legislature  to  withdraw  right  to  consolidate  in  exercise  of 
police  power,  26. 

power  of  legislature  to  withdraw  right  to  consolidate  in  exercise  of 
reserved  power,  25. 

power  to  consolidate  a  license,  24. 

power  to  consolidate  not  a  vested  right,  24. 

procedure  in  stockholders'  actions  to  restrain,  48. 

procedure  regarding  pending  suits,  90. 

public  policy  regarding,  of  competing  railroads,  31. 

public  policy  regarding,  of  non-competing  railroads,  21. 

remeflies  at  law  of  creditors  of  constituent  corporations,  86. 

remedies  in  equity  of  creditors  of  constituent  corporations,  87. 

remedies  of  dissenting  subscriber  in  case  of  invalid,  47. 
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remedy  of  creditors  against  constituent  corporation,  if  not  dissolved, 
88. 

requisite  number  of  stockholders  whose  assent  is  necessary,  41,  42,  43. 

rights  and  powers  of  interstate  consolidated  corporation,  104. 

rights  and  remedies  of  dissenting  stockholders,  46. 

rule  as  to  transfer  of  property  and  franchises  by,  65. 

rules  of  construction  of  statutes  authorizing,  27. 

special  privileges  and  immunities  pass  to  consolidated  corporation,  73. 

status  of  interstate  consolidated  corporation,  101. 

statutes  authorizing,  not  regulations  of  interstate  commerce,  19. 

statutes  showing  merger  as  result  of,  62. 

subscriptions  pass  upon,  to  consolidated  corporation,  68. 

taxation  of  interstate  consolidated  corporation,  105. 

torts  of  constituents,  liability  of  consolidated  corporation  for,  82. 

transmission  of  real  estate  and  rights  in  streets  upon,  66. 

trust  invalid  as  involving  practical,  316. 

uncertain  meaning  of  term,  7. 

uses  of  term  distinguished,  8. 

what  are  competing  or  parallel  lines,  37. 

what  railroads  may  consolidate,  statutory  provisions,  22. 

what  statutory  provisions  conditions  precedent  to,  55. 

what  statutory  provisions  not  conditions  precedent  to,  56. 

when  consolidation  is  effected,  53. 

when  guarantee  of  bonds  of  competing  corporation  amounts  to,  35. 

whether  control  through  holding  corporation  amounts  to,  36. 

whether  lease  amounts  to,  34. 

whether  majority  can  effect,  upon  giving  security,  50. 

whether  right  of  eminent  domain  passes  upon,  76. 

who  may  attack  irregular,  95. 

without  legislative  authority,  against  public  policy,  18. 

without  legislative  authority,  ultra  vires,  17. 
CONSPIRACIES, 

applicability  of  law  of,  to  corporations,  326. 

classification  of,  324. 

criminal  and  civil,  distinguished,  325. 

damage  essential  to  civil,  325. 

definitions  of,  324. 

definiti(jn  of  civil,  324. 

definition  of  criminal,  324. 

gist  of  criminal,  is  the  combination,  325. 

modern  combinations  of  capital  seldom,  328. 

remedies  and  procedure  in  case  of,  327  a. 

what  combinations  are,  327. 
CONSTITUENT  CORPOR.-VTIONS, 

choses  in  action  of,  pass,  upon  consolidation,  to  consolidated  com- 
pany, 67. 
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effect  of  consolidation  upon,  58-63. 

effect  of  consolidation  upon  suits  pending  by  or  against,  89. 

effect  of  interstate  consolidation  upon  status  of,  102. 

estoppel  of,  of  de  facto  consolidated  corporation,  to  deny  regularity 
of  organization,  96. 

liability  of  consolidated  corporation  for  torts  of,  82. 

liens  upon  property  of,  not  affected  by  consolidation,  84,  85. 

municipal  aid  voted  to,  passes  to  consolidated  corporation,  70. 

obligations  of,  assumed  by  consolidated  corporation,  79. 

obligation  of  consolidated  corporation  to  perform  public  duties  of,  SO. 

obligations  of  consolidated  corporation  to  preferred  stockholders  and 
bondholders  of,  81. 

real  estate  and  rights  in  streets  of,  pass  to  consolidated  corporation, 
66. 

remedies  at  law  of  creditors  of,  86. 

remedies  in  equity  of  creditors  of,  87. 

remedies  of  consolidated  corporation  to  enforce  subscriptions  to,  69. 

remedies  of  creditors  against,  if  not  dissolved,  88. 

rule  as  to  transmission  of  property  of,  upon  consolidation,  65. 

stockholders  of,  effect  of  consolidation  upon,  64. 

special  contracts  of,  assumed  by  consolidated  corporation,  81. 

subscriptions  to,  pass  to  consolidated  corporation,  68. 

terms  of  existence  of,  do  not  affect  consolidated  corporation,  19. 

"whether  exemptions  from  taxation  of,  pass  to  consolidated  com- 
pany, 72. 

whether  special  privileges  and  immunities  of,  pass  to  consolidated 
corporation,  73. 
CONSTITUTIONAL  PROVISIONS, 

against  consolidation,  not  regulations  of  interstate  commerce,  38. 

against  consolidation  of  carrier  corporations  other  than  railroads,  39. 

against  consolidation  of  competing  railroads,  32. 

against  leases  of  competing  or  parallel  railroads,  186. 

against  purchase  of  competing  or  parallel  railroads,  147. 

against  trusts  and  monopolies,  414  n. 

arrangements  amounting  to  consolidation  within,  35. 

commerce  clause  of  federal  constitution,  379  n. 

construction  of,  against  consolidation,  33-37. 

construction  of,  against  corporate  stockholding,  274. 

construction  of  commerce  clause,  38  n. 

defining  status  of  interstate  consolidated  corporations,  101  n. 

development  of  commerce  clause,  38  n. 

enforcement  of,  against  consolidation,  40. 

Fifth  Amendment,  419  n. 

Fourteenth  Amendment,  419  n. 

imposing  limitations  upon  grants  of  privileges  and  immunities,  71. 

imposing  limitations  upon  grants  of  special  privileges,  78. 
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CONSTITUTIONAL  PROVISIONS  —  continued, 
meaning  of  term  "consolidation"  in,  33. 

validity  of  State  anti-trust  statutes  tested  by  Fourteenth  Amend- 
ment, 419-421. 
validity  of  State  anti-trust  statutes  under  State  constitutional  pro- 
visions, 422. 
what  are  competing  or  parallel  lines  within  meaning  of,  37. 
whether  control  through  holding  corporation  amounts  to  consolida- 
tion, 36. 
whether  lease  amounts  to  consolidation,  34. 

who  may  question  constitutionality  of  State  an ti- trust  statutes,  424. 
(See  also  Co.mmerce  Clause;  Fourteenth  Amendment;  Fifth  Amend- 
ment.) 
CONSTRUCTION  OF  STATUTES, 
(a)    Consolidation. 

authorizing  consolidation  of  railroads,  29. 
authorizing  consolidation  of  business  corporations,  30. 
authorizing  consolidation,  when  enabling  act,  42. 
authorizing  consolidation,  when  an  impairment  of  contract,  42. 
consolidation  statutes  receive  strict  but  not  unreasonable  con- 
struction, 27. 
general  statutes  authorizing  consolidation  not  retroactive,  20. 
of  interstate  consolidation  statutes,  100. 
of  Minnesota,  concerning  consolidation,  64. 
particular  consolidation  statutes,  28. 
power  to  connect  docs  not  authorize  consolidation,  28. 
prescribing  method  of  consolidation,  .54. 
rules  of  construction  of  consolidation  statutes,  27. 
showing  distinct  corporation  as  a  result  of  consolidation,  62. 
showing  merger  as  result  of  consolidation,  63. 
what  is  a  connecting  or  continuous  line,  29. 

what  statutory  provisions   conditions  precedent  to   consolida- 
tion, .55. 
what  statutory  provisions  not  conditions  precedent  to  consolida- 
tion, 56. 
whether  authority  to  consolidate  must  be  expressly  conferred 

upon  all  consolidating  corporations,  27. 
whether  continuous  line  may  be  formed  by  lea.sed  road,  29. 
whether  power  to  consolidate  gives  power  to  sell  and  vice  versa, 
28. 
(6)    Sales. 

relating  to  sales  of  railroads,  146. 
(c)    Leases. 

authorizing  lease  to  foreign  corporation,  253. 
authorizing  railroad  leases,  181. 
concerning  leases  of  connecting  lines,  185. 
not  authorizing  railroad  lea.ses,  183. 
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CONSTRUCTION  ON  ST \TVTE<.  —  continued, 
power  to  lease  unfinished  road,  1S4. 
power  to  make  agreement  tor  lease,  184. 
prescribing  method  of  adopting  railroad  leases,  194. 
rule  of,  authorizing  railroad  leases,  181. 

(d)  Stockholding. 

authorizing  corporate  stockholding,  273. 

(e)  Comhi  nations. 

federal  anti-trust  statute,  3SG-404. 
State  anti-trust  statutes,  425-444. 
CONTRACT, 

charter,  between  State  and  corporators,  17. 

grant  of  power  to  consolidate  is  not,  24. 

liability  of  lessor  upon,  of  lessee,  222. 

outstanding,  does  not  prevent  legislature  from  authorizing  consoli- 
dation, 19. 

power  of  Congress  under  commerce  clause  to  legislate  concerning 
affecting  interstate  commerce,  379. 

power  of  Congress  under  commerce  clause  to  legislate  concerning, 
under  State  laws,  379. 

special,  of  constituent  corporation  assumed  by  consolidated  corpo- 
ration, 81. 
CONTRACTS  IN  RESTRAINT  OF  TRADE, 

connection  between,  and  combinations,  335. 

conventional,  are  ancillary  agreements,  334. 

definition  of,  334. 

development  of  law  of,  335. 

do  not  furnish  direct  test  of  validity  of  combination,  337. 

modern  use  of  phrase,  336. 

nature  of,  334. 

test  of  reasonablene.ss  of,  335. 

use  of  phrase,  in  federal  anti-trust  statute,  387. 
CONTROL, 

definition  of,  294. 

distinction  between,  and  community  of  interest,  296. 

distinction  between,  and  consolidation,  15,  297. 

distinction  between,  of  corporation  and,  of  property,  295. 

nature  of,  5. 

no  implied  power  to  purchase  stock  for,  298. 

phases  of,  294. 

power  to  purchase  stock  to  obtain,  298. 

remedies     of     minority     stockholders    of    controlled     corporation, 
301. 

status  of  corporation  as  controlling  stockholder,  299. 

trust  relation  of  controlling  corporation  to  minority  stockholders, 
300. 
CONTROLLING  CORPORATION.     (See  Control.) 
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CONTROL  OF  THE  MARKET, 

distinction  between,  and  restriction  of  competition,  356. 

meaning  of  plirase,  356. 

no  limit  of  territory  prescribed,  3.57. 

rule  of  public  policy  concerning,  352. 

use  of  phrase,  .'JoO. 

what  are  "useful  commodities,"  358. 
CONVERTIBLE  BONDS, 

rights  of  holder  of,  upon  consolidation,  81. 
COPYRIGHTS, 

application  of  federal  anti-trust  statute  to  combinations  under,  400. 

are  guasi-monopolies,  :5:U. 
CORPORATE   COMBINATIONS, 

by  means  of  holding  corporations,  310,  323. 

by  means  of  purchasing  corporation,  310,  318. 

definition  of  phrase,  306. 

formation  of,  310. 

injunction  not  substitute  for  quo  warranto  against,  374. 

is.suc  of  stock  for  good-will  in  formation  of,  320. 

issue  of  stock  for  property  in  formation  of,  319. 

over-valuation  of  property  acquired  by  issue  of  stock,  321. 

power  of  vendor  corporations  to  sell  property  for  stock,  322. 

quo  warranto  against,  ■'>T2. 
CORPORATE  PROPERTY, 

effect  of  sale  of  entire,  117. 

exchange  of,  for  stock  in  another  corporation,  118-122,  281. 

leas_'  of  entire,  of  lo,-;iug  corporation,  167. 

lease  of  entire,  of  prosperous  corporation,  166. 

sale  of  entire,  by  directors,  112. 

sale  of  entire,  by  unanimous  con.sent,  109. 

sale  of  entire,  of  losing  corporation  by  majority  vote.  111. 

sale  of  entire,  of  prosperous  corporation,  by  majority  vote,  110. 
(See  also  Corporation.) 
CORPORATE  STOCKHOLDING, 

collateral  trust  bonds,  2S7  n. 

construction  of  constitutional  prohibitions  against,  274. 

construction  of  statutes  aiithorizing,  273. 

corporation  has  right  to  vdte  stock,  287. 

corporation  liable  for  assessments  upon  intra  vires  holdings,  287. 

distinction  between  Cdutrol  and  community  of  interest,  296. 

distinction  between  control  of  corporation  and  control  of  property, 
295. 

English  rule  as  to  necessity  for  statutory  authority,  265. 

expediency  of  purchase  immaterial,  269. 

incidental  power  to  acquire  stocks,  in  general,  275. 

incidental  power  to  invest  in  stocks,  276. 

incidental  power  to  take  stock  as  collateral,  27S. 
8(iS 


CORPORATE  STOCKHOLDING  —  mn/muer/, 

incidental  power  to  talie  stock  for  debt,  277. 

incidental  power  to  take  stock  in  connection  with  consolidation  or 
purchase,  279. 

incidental  power  to  take  stock  in  exchange  for  corporate  assets, 
281. 

incidental  power  to  take  stock  upon  reorganization,  280. 

incidents  of  ownership  attach  to  intra  vires  holdings,  287. 

liability  for  assessments  upon  ultra  vires  holdings,  289. 

naeaning  of  term  "control,"  294. 

mere  assumption  of  power  to  hold  stocks  of  no  effect,  270. 

miscellaneous  instances  of  incidental  power,  282. 

nature  of  holding  corporations,  285. 

necessity  for  statutory  authority  to  purchase  stock,  264,  265. 

necessity  for  statutory  authority  to  subscribe  for  stock,  266. 

outline  of,  5. 

phases  of  control,  294. 

power  of  corporation  to  acquire  and  hold  its  own  stock,  283  o. 

power  to  purchase  stock  to  obtain  control,  298. 

power  to  subscribe  for  stock  in  foreign  corporation,  272. 

presumption  of  power  to  hold  stock,  283. 

purchases  through  trustees  or  agents,  267. 

remedies  in  case  of  ultra  vires,  29.1. 

remedies  of  minority  stockholders  of  controlled  corporation,  301. 

rights  of  foreign  corporation  as  stockholder,  28(i. 

rule  requiring  statutory  authority'  cannot  be  evaded  by  indirection, 
267. 

similar  nature  of  corporations  immaterial,  268. 

status  of  corporation  as  controlling  .stockholder,  299. 

status  of  corporation  holding  stock,  284. 

statutes  authorizing,  271. 

statutory  authority  necessary  to  purchase  stock,  264,  265. 

subscriptions  through  trustees  or  agents,  267. 

to  prevent  competition,  292. 

trust  relation  of  controlling  corporation  to  minority,  300. 

ultra  vires  contracts  for  purchase  of  stock,  290. 

validity  of  collateral  contracts,  290. 

validity  of  independent  contracts,  291. 

what  incidents  of  ownership  attach  to  ultra  vires  holdings,  288. 
CORPORATION, 

applicability  of  law  of  conspiracies  to,  .326. 

charter  of,  measure  of  powers,  17. 

citizenship  of,  101  n. 

definition,  1. 

distinction  between  acts  ultra  vires  the,  and  acts  ultra  vires  the  ma- 
jority, 151. 

distinction  between  control  of,  and  control  of  property,  295. 
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CORPORATION  —  continual, 

distinction  between  rules  of  public  policy  applicable  to  private  and 

juasi-public,  351. 
in  formation  of  trust,  State  regards  acts  of  stockholders  as  acts  of, 

313. 
lease  for  longer  term  than  existence  of,  may  be  valid,  201. 
may  exist  with(ait  property,  117. 
nature  of  relations  of,  1-6. 

power  of,  to  acquire  and  hold  its  own  stock,  283  a. 
powers  and  privile.L^es  of,  in  foreign  .State,  101  n. 
proceedings  against,  under  .State  anti-tru.st  statutes,  448. 
similar  nature  of,  does  not  affect  power  to  hold  stock,  268. 
stains  of.  as  controlling  stockholder,  299. 
status  of,  as  stockholder,  284. 

status  of,  created  by  action  of  difTcrent  .States,  101  n. 
status  of  foreign,  101. 

trust  in\alid  as  involving  partnership  of,  314. 
trust  relation  of,  as  controlling  stockholder,  300. 
trustee  of  property  for  creditors,  87. 
violating  State  anti-trust  statutes  forfeits  charter,  448. 
when  receiver  may  be  appointed  to  follow  assets  of,  125. 
(Sec  also   Consolidation;    Foreign   Corporation;    Interstate  Con- 
solidation; Sales  of  Railroads;  Le.^ses  of  Railroads;  Cor- 
porate Stockholding;    Combinations.) 
COVEN.A.NTS  IN  RAILROAD  LEASES, 
assumption  of  interest  payments,  204. 
dependent  and  independent  contracts,  203 
miscellaneous,  209. 
not  to  a.ssign,  206. 
to  keep  property  insured,  209. 
to  maintain  and  increase  business,  209. 
to  make  repairs,  207. 
to  pay  assessments,  20.5. 
to  pay  damages  and  defend  suits,  208. 
to  pay  rent,  204. 
to  pay  taxes,  205. 

to  pay  taxes,  fur  sole  benefit  of  lessor,  205. 
what  constitutes  breach  of  covenant  not  to  assign,  206. 
what  constitutes  necessary  repairs  within  covenant,  207. 
(Sec  also  Leases  of  Railroads.) 
CREDITORS, 

(a)    Consoliilatioii. 

consolidated  corporation  directly  liable  to,  of  constituents,  79- 

82. 
corporation  trustee  of  property  for  benefit  of,  87. 
estoppel  of,  to  deny  regularity  of  consolidation,  96. 
remedies  at  law  of,  of  constituent  corporations,  86. 
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CREDITORS  —  continued, 

remedies  in  equity  of,  of  constituent  corporations,  87. 

remedy  of,  against  constituent  corporation,  if  not  dissolved,  88. 

rights  of,  not  impaired  by  consolidation,  19. 

rights  of,  of  constituent  corporations  not  impaired  by  stipula- 
tions in  consolidation  agreement,  79. 
(6)    Sales. 

actions  at  law  of,  in  case  of  fraudulent  sale,  12.5. 

equitable  remedies  of,  in  case  of  fraudulent  sale,  125. 

may  sue  directly  vendee  upon  assumption  clause,  123. 

mortgage  by  vendee  takes  priority  over  claims  of,  of  vendor,  126. 

of  vendor,  cannot  look  to  vendee  unless  debts  are  assumed  or 
imposed  by  statute,  163. 

remedies  of,  against  consideration  for  fraudulent  sale,  125. 

remedies  of,  in  case  of  fraudulent  conveyances,  125. 

remedies  of,  upon  assumption  clause,  in  contract  of  .sale,  125. 

vendee  generally  not  liable  for  debts  of  vendor,  123. 

when,  entitled  to  appointment  of  receiver  to  follow  corporate 
assets,  125. 

when,  may  charge  stockholders  of  vendor  corporation,  125. 

(c)  Corporate  Stockholding. 

remedies  of,  when  corporation  acquires  its  own  stock,  283  a. 

(d)  Combinations. 

illegality  of  combination  no  defence  to  actions  by,  370. 
(See    also    Federal    Anti-trust    Statute;     Obligations;     Pending 

Suits;    Remedies;    State  Anti-trust  Statutes.) 
CRIMINAL  PROCEEDINGS, 

under  federal  anti-trust  statute,  407. 
under  State  anti-trust  statutes,  446. 


D 

DAMAGES, 

covenant  to  pay,  in  railroad  leases,  208. 

recoverable  under  federal  anti-trust  statute,  409. 

recoverable  under  State  anti-trust  statutes,  449. 
DEALERS,  application  of  rule  of  public  policy  to  associations  of,  362. 
DEBT, 

incidental  power  to  take  stock  as  security  for,  278. 

incidental  power  to  take  stock  in  satisfaction  of,  277. 
DEBTS.     (See  Obligations.) 
DE  FACTO  CORPORATION, 

can  only  exist  where  de  jure  corporation  might  be  created,  17,  92. 

elements  necessary  to  form,  92. 
DE  FACTO  CONSOLIDATED  CORPORATION, 

as  a  result  of  an  irregular  consolidation,  94. 

creditors  of,  estopped  from  attacking  regularity  of  organization,  96. 
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DE  FACTO  CONSOLIDATED  CORPORATION  —  raniinued, 

estoppel  to  deny  regularity  of  organization,  96. 

existence  generally  cannot  be  collaterally  attacked,  94. 

under  Ohio  statute,  29. 

who  may  attack  existence  of,  95. 
DEFENCES. 
(See    Acquiescence;     Estoppel;     Procedure;     Remedies;     Stock- 

HOLDEBS.) 

DEFINITIONS, 

(o)    Consolidation. 

"consolidation,"  7  n. 

"corporation,"  1. 

"  merger,"  11. 

"  universitatis  juris,"  10. 
(6)    Sales. 

"  corporate  franchises,"  133. 

"franchise,"  130. 

"franchise  of  corporate  existence,"  131. 

"franchises  of  railroad  company,"  133. 

(c)  Leases. 

"perpetuity,"  187. 
"railroad  lease,"  175. 
"trackage  contract,"  255. 

(d)  Corporate  Stockholding. 

"community  of  interest,"  296. 

"control,"  294. 

"holding  corporation,"  285. 

(e)  Combinations. 

"assiiciation,"  303. 
"  civil  conspiracy,"  324. 
"  combination,"  302. 
"commerce,"  393. 
"conspiracy,"  324. 
"contract  in  re.straint  of  trade,"  334. 
"contract  in  restraint  of  trade"  (in  modern  use),  336. 
"control  of  the  market,"  356. 
"corporate  combination,"  306. 
"criminal  conspiracy,"  324. 
"engrossing,"  358  n. 
"forestalling,"  35S  n. 
"good- will,"  320. 
"manufacture,"  393. 
"monopolize,"  3S9. 
"  monopoly,"  329. 

"monopoly  "  (in  modern  use),  332,  389. 
"  police  power,"  420. 
"pools,"  308. 
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DEFINITIONS  —  continued, 
"public  policy,"  338. 
"regrating,''  358  n. 
"right  to  contract,"  419. 

"  trade  or  commerce  among  the  several  States,"  390. 
"trust,"  304. 
DELAWARE, 

(a)    Consolidation. 

consolidation  appraisal  statute,  57. 

statute    authorizing    consolidation    of     business    corporations, 

23  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Corporate  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
DELEGATION  OF  POWERS, 

consolidation  without  legislative  authority,  involves  unlawful,  18. 
trust  invalid,  as  involving,  315. 

unauthorized  sale  of  franchise  involves  unlawful,  138. 
DEPENDENT  AND  INDEPENDENT  CONTRACTS, 

in  connection  with  railroad  leases,  203. 
DIAMOND  MATCH,  COMPANY,  formation  and  purposes  of,  347. 
DIRECTORS, 

(a)  Consolidation. 

not  liable  to  dissenting  stockholder  in  case  of  illegal  consolida- 
tion, 46. 

(b)  Sales. 

have  no  power  to  authorize  sale  of  railroad,  149. 

have  no  power  to  sell  entire  property  of  corporation  not  insolvent, 

112. 
have  power  to  assign  property  of  insolvent  corporation,  112. 
ratification  by  stockholders  of  sale  by,  113. 
when  same,  in  vendor  and  vendee  companies,  sale  prima  facie 

fraudulent,  124. 

(c)  Leases. 

cannot  lease  railroad  unless  expressly  authorized,  188. 
lease  by  directors  may  be  voidable,  168. 

lease  by,  to  corporation  in  which,  are  interested  voidable,  248. 
DISSENTING  STOCKHOLDERS.     (See  Stockholders.) 
DISSOLUTION, 

effect   of   voluntary,   of   combination   pending   proceedings   under 

federal  anti-trust  statute,  411. 
sale  of  entire  property  does  not  effect,  of  corporation,  117. 
sale  of  railroad  and  franchises  does  not  effect,  of  railroad  company, 

152. 
sale   of   railroad   and  franchises,   including  franchise   of   corporate 
existence,  may  effect,  152. 
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DIVIDENDS, 

liability  of  consolidated  corporation  for,  upon  preferred  stock  of 

constituents,  81. 
whether  consolidati'd  corporation  can  declare,  out  of  earnings  of 

constituent  before  consolidation,  77. 

E 

EFFECT  OF  CONSOLIDATION, 

as  general  rule,  creation  of  distinct  corporation,  60. 

cases  of  absorption  or  merger,  (33. 

cases  showing  creation  of  distinct  corporation,  62. 

depends  upon  consolidation  act,  .59. 

fusion,  merger  or  c(jntinued  existence,  58. 

interstate  upon  status  of  constituent  corporations,  102. 

merger  and  continuance  of  corporations,  61. 

of  unlawful,  93. 

upon  pending  suits,  89. 

upon  stockholders  of  constituent  companies,  64. 
(See    also    Consolidation;     Consolidated    Corporation;     Pending 

Suits.) 
EMINENT  DOMAIN, 

lessor  corporation  retains  right  of,  210. 

power  of  consolidated  corporation  to  exercise  right  of,  76. 

whether  right  of,  passes  to  vendee  corporation  upon  sale  of  railroad, 
159. 

when  may  be  exercised  by  lessee,  210. 
EMPLOYEES, 

application  of  federal  anti-trust  statute  to  combinations  of  railroad, 
398. 

lessor  liable  to,  of  lessee  for  breach  of  statutory  or  primary  obliga- 
tions, 220. 

of  les.sce  corporation  generally  cannot  look  to  lessor,  220. 

of  lessee  corporation,  must  look  to  it  for  damages,  220. 

remedies  of,  against  licensee  company  under  trackage  contract,  263. 

remedies  of,  against  proprietary  company  under  trackage  contract, 
263. 
(See    also    Leases    of    Railroads;     Lessee   Corporation;     Lessor 

Corporation.) 
ENGLAND, 

amalgamation  statute,  12. 

appraisal  statute  applicable  in  case  of  transfer  for  stock,  121  n. 

statute  concerning  issue  nf  stock  for  property,  319  n. 

statute  concerning  railroad  leases,  180  n. 
ENGROSSING,  definition  of,  308  n. 
EQUITABLE  LIENS.     (See  Liens.) 
EQUITABLE  REMEDIES.     (See  Remedies.) 
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EQUITY  RULE, 

of  federal  courts  imposing  conditions  upon  plaintiff  stockholder,  115. 
ESTOPPEL, 

against  de  facto  consolidated  corporation,  96. 

defence  of,  involves  both  knowledge  and  delay,  116. 

when  a  defence  to  stockholder's  action  to  prevent  consolidation,  45. 

when  a  defence  to  stockholder's  action  to  prevent  sale  of  corporate 

property,  116. 
when  a  defence  to  stockholder's  action  to  prevent  sale  of  railroad,  150. 
when,  operates  against  subscriber  of -constituent  corporation,  96. 
when,  operates  against  constituent  corporations,  96. 

(See  also  Acquiescence;    Remedies;    Stockholders.) 
EVIDENCE, 

(a)    Consolidation. 

consolidated  corporation,  bound  by  admissions  of  constituents 

regarding  obligations,  86. 
consolidation,  how  proved,  91. 

existence  of  competition,  must  be  established  by,  37. 
necessary  to  dissolve  injunction  granted  dissenting  stockholder, 

48. 
of  consolidation,  statutory  provision,  91  n. 
(6)    Combinations. 

in  proceedings  under  federal  anti-trust  statute,  412. 
in  proceedings  under  State  anti-trust  statutes,  450. 
of  unlawful  combination,  375. 
EXCHANGE  OF  CORPORATE  PROPERTY  F(JR  STOCK, 
appraisal  of  stock  of  dissenting  stockholders,  121. 
distinction  between,  and  sale,  118. 
effect  of  execution  of  ultra  vires  contract  for,  122  a. 
incidental  power  to  take  stock  upon,  281. 
infringement  of  rights  of  dissenting  .stockholders,  120. 
objection  of  riltra  vires  obviated  by  distribution  of  stock  to  stock- 
holders, 119. 
payment  for  shares  of  dissenting  stockholders,  121. 
remedies  of  dissenting  stockholders  in  case  of,  122  b. 
stock  received  belongs  primarily  to  corporation,  122. 
transfer  of  entire  corporate  property  without  unanimous  consent 

requires  monetary  consideration,  118. 
whether  stock  having  established  market  value  can  be  taken,  120. 
without  legislative  authority  ultra  vires,  119. 
EXCHANGES, 

not  in  violation  of  federal  anti-trust  statute,  395. 
EXCLUSIVE  PRIVILEGES, 

charters  do  not  confer,  unless  clearly  expressed  133. 
for  selling  gas,  passes  to  consolidated  corporation,  73. 
grants  of,  as  constituting  monopolies,  331  n. 
(See  also  Franchises.) 
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EXECUTION, 

indispensable  property  of  quasi-puhho  corporation  cannot  be  taken 
on,  127. 

of  ti'ackage  contracts,  2.57. 
EXECUTION  OF  RAILROAD  LEASES. 

(See  Adoption  of  Railroad  Leases.) 
EXEMPTION, 

from  jury,  road  and  military  duty  passes  to  consolidated  corpora- 
tion, 73. 

invalidity  of,  in  State  anti-trust  statutes,  421. 

necessary  to  relieve  lessor  from  primary  obligations,  217. 

necessary  to  relieve  lessor  from  statutory  obligations,  216. 

whether  necessary  to  relieve  lessor  under  authorized  lease,  219. 
EXEMPTIONS  FROM  TAXATION, 

improvements  and  betterments  follow  property,  72. 

term  "immunities"  generally  includes,  160. 

what  language  carries,  upon  .sale  of  railroad,  160. 

whether,  pass  to  consolidated  corporation,  72. 

whether,  pass  to  vendee  corporation  upon  purchase  of  railroad,  160. 
EXPEDITION  ACT, 

as  supplementing  federal  anti-trust  statute,  384. 

provisions  of,  384. 
EXPRESS  COMPANIES, 

constitutional  prohibitions  against  consolidation  of  competing,  39. 


FACILITIES  FOR  COMMERCE, 

combination  imposing  restraints  upon,  not  in  violation  of  federal 

anti-trust  statute,  394. 
FEDERAL  ANTI-TRUST  STATUTE, 
actions  for  treble  damages  under,  409. 
analysis  of,  377. 

application  of,  to  combinations  under  copyrights,  400. 
application  of,  to  C(jmbinations  under  patents,  399. 
application  of,  to  combinations  under  secret  processes,  401. 
application  of,  to  contracts  concerning  market  quotations,  402. 
applies  only  to  restraints  upon  interstate  commerce,  391. 
applies  to  combinations  of  carriers,  398. 
applies  to  combinations  of  railroad  employees,  398. 
applies  to  continuing  combinations,  404. 
applies  to  railroad  combinations,  398. 

combination  controlling  disposition  and  distribution  violates,  393. 
combination  must  have  direct  effect  upon  interstate  commerce,  392. 
combination  of  distributors  violates,  393. 
combination  of  manufacturers  not  in  violation  of,  393. 
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INDEX 

FEDERAL  ANTI-TRUST  STATUTE  —  continued, 

constitutionality  of,  379-382. 

construction  of,  386-404. 

criminal  proceedings  under,  407. 

damages  recoverable  under,  409. 

device  of  holding  corporation  may  be  illegal  under,  397. 

distinction  between  manufacture  and  commerce,  393. 

effect  of  voluntary  dissolution  pending  proceedings,  411. 

enforcement  of  forfeitures  by  government,  408. 

evidence  in  proceedings  under,  412. 

exchanges  not  in  violation  of,  395. 

form  of  combination  immaterial,  397. 

illegality  of  combination  must  be  shown,  412. 

immunity  proviso,  385,  413. 

inapplicable  to  State's  monopoly,  403. 

inapplicable  to  State  regulations,  403. 

indictments  under,  407. 

injunctive  relief  under,  remedy  of  government  only,  406. 

invalidity  under,  as  a  ground  of  collateral  attack,  405. 

is  constitutional,  382. 

limitations  of  actions  under,  410. 

meaning  of  phrase  "  trade  or  commerce  among  the  several  States,"  390. 

meaning  of  term  "monopolize,"  389. 

not  in  conflict  with  interstate  commerce  act,  398  n. 

not  retroactive,  404. 

object  of,  378. 

parties  to  proceedings  under,  406,  407,  409. 

pleadings  in  actions  to  recover  treble  damages  under,  409. 

previous  legality  of  combination  immaterial,  388. 

reasonableness  of  restraint  imposed  by  combination  immaterial,  388. 

remedies  under,  406-409. 

restraint  upon  commerce  must  be  direct,  392-395. 

restraint  may  be  imposed  upon    those   engaged  in  interstate  com- 
merce by  those  not  engaged  therein,  396. 

restraints  upon  facilities  for  commerce  not  in  violation  of,  394. 

statute,  376. 

title  of,  386. 

use  of  phrase,  contract  in  restraint  of  trade,  387. 

voluntary  associations  for  mutual  benefit  not  in  violation  of,  395. 
FEDERAL  COURTS,  equity  rule  of,  applicable  in  stockholders'  actions, 
115. 

(See  also  Citizenship.) 
FIFTH  AMENDMENT,  provisions  of,  420  n. 
FLORIDA, 

(a)    Consolidation. 

statute  authorizing  consolidation  of  competing  lines,  32  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
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FLORIDA  —  continued, 

(b)  Sales. 

statute  authorizing  sales  of  railroads,  145  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statute,  414  n. 
FORECLOSURE, 

extinguishes  claims  of  general  creditors,  83. 

of  mortgage  executed  by  interstate  consolidated  corporation,  107. 
FOREIGN  CORPORATION, 
(a)    Consoliilation. 

consolidation  with,  when  authorized,  99. 
construction  of  statutes  authorizing  consolidation  with,  100. 
status  of,  101  n. 
'(b)    Sales. 

purchasing  railroad,  status  of,  164. 

remedies  of  State  against,  in  case  of  unauthorized  purchase  of 
railroad,  156. 

(c)  Leases. 

authority  to  lease  to,  252. 

railroad  lease  to,  must  be  authorized  by  State  where  road   is 

located,  252. 
status  of,  leasing  railroad,  254. 

(d)  Slocklioldiny. 

power  to  subscribe  for  stock  in,  272. 

rights  of,  as  stockholder  in  domestic  corporation,  286. 

right  of,  to  acquire  stock  in  domestic  corporation,  286. 

(e)  Combinations. 

applicability  of  State  anti-trust  statutes  to,  436. 
violating  State  anti-trust  statutes  ousted  from  State,  448. 
■FORESTALLING,  definition  of,  35S  n. 
FORFEITURES, 

enforcement  of,  under  federal  anti-trust  statute,  408. 
under  State  anti-trust  statutes,  447. 
FORM  OF  LEASE, 
habendum,  197. 
premises,  197. 
redilcndum,  197. 
term,  197. 

(See  also  Leases  of  Railroads.) 
FOURTEENTH  AMENDMENT, 

does  not  conflict  with  police  power,  420. 
guarantees  right  to  contract,  419. 
provisions  of,  420  n. 
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FOURTEENTH  AMENDMENT  —  continue,!, 

State  anti-trust  statutes  as  class  legislation,  421. 

validity  of  State  anti-trust  statutes  tested  by,  419-421. 
FRANCHISE   OF  CORPORATE   EXISTENCE, 

belongs  to  stockholders,  131. 

nature  of,  131. 

transferability  of,  132. 
FRANCHISES, 

definition  of,  130. 

distinction  between  sale  of,  and  sale  of  railroad,  142. 

essential,  pass  to  lessee  corporation,  225. 

essential,  pass  upon  sale  of  railroad,  157. 

essential  elements  of,  130. 

exclusive,  are  guost'-monopolies,  331. 

franchise  of  corporate  existence,  131. 

kinds  of,  130. 

leases  of,  173. 

legislative  authority  essential  to  purchase  of,  139. 

legislative  authority  essential  to  sale  of,  135. 

municipality  cannot  grant,  133. 

of  gwasi-public  corporations,  133. 

of  railroad  companies,   133. 

to  construct  and  operate  street  railway,  133. 

transferability  of  corporate,  1,34. 

transferability  of  franchise  of  corporate  existence,  132. 

ultra  vires  sales  of,  139  a. 

unauthorized  sale  of,  against  public  policy,  137. 

unauthorized  sale  of,  ultra  vires,  136. 

unauthorized  sale  of,  unlawful  delegation  of  powers,  1-38. 
FRANCHISES    OF  CORPORATIONS, 

distinction  between,  and  powers,  133. 

distinction  between,  and  privileges,  133. 

fundamental  nature  of  transfer  of,  134. 

nature  of,  133. 

transferability  of,  134. 

(See  also  Franchises.) 
FRAUD, 

exchange  of  property  for  stock,  constructively  fraudulent,  124. 

in  consolidation  agreements,  98. 

in  sales  of  property  of  private  corporation,  124. 

remedies  of  creditors  in  case  of,  125. 

sale  in  which  directors  are  personally  interested  prima  fade  fraudu- 
lent, 124. 

what  transfers  of  corporate  property  are  fraudulent,  124. 
FUSION, 

of  corporations,  as  a  result  of  consolidation,  8,  58. 
(See  also  Consolidation.) 
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GAS  COMPANIES, 

associations  of,  365. 
GEORGIA, 

(o)    Consolidation. 

constitutional  provision  against  consolidation  construed,  35. 
constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 
statutes  authorizing  consolidation  of  railroads,  22  n. 
(6)    Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 
statute  concerning  terms  of  railroad  leases,  193  n. 
statute  imposing  liability  upon  lessee  corporation,  230  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

an ti- trust  statute,   414  n. 
GLUCOSE  COJIBINATION,  nature  and  formation  of,  348. 
GOOD-WILL, 

definition  of,  320. 

issue  of  .stock  for,  in  formation  of  corporate  combination,  320. 
GUARANTEE, 

of  idtra  vires  lea.se  void,  247. 

(See  also  Leases  of  Railroads.) 


H 
HOLDING  CORPORATION, 

as  a  device  to  form  combination  may  contravene  federal  anti-trust 

statute,  397. 
corporate  combination  by  means  of,  310,  323. 
nature  of,  5,  285. 
peculiar  value  of,  5,  285. 
rights  of  foreign,  286. 
whether  control  through,  amounts  to  consolidation,  36. 


I 
IDAHO, 

(a)    Consolidation. 

constitutional  provision  defining  status  of  interstate  consolidated 

corporation,  101  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  con.solidating,  52  n. 


IDAHO  —  continued, 
(6)    Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 

(c)  Leases. 

statutes  authorizing  leases  of  railroads,  145  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
ILLINOIS, 

(o)    Consolidation. 

constitutional    provision    against    consolidation    of    competing 

corporations,  32  n. 
public  policy  of,  regarding  consolidation  of  domestic  and  foreign 

railroads,  21. 
public  policy  regarding  consolidation  of  non-competing  rail- 
road, 21. 
statute  authorizing  consolidation  of  business  corporations,  23  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statute  providing  that  consolidated  corporation  cannot  change 

location  of  railroad,  77  n. 
statute  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroads,  148  n. 

(c)  Leases. 

construction  of  statute  of,  authorizing  railroad  leases,  182. 

(d)  Stockholding. 

statute  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statutes,  414  n. 

certain  an ti- trust  statutes  unconstitutional,  421. 
IMMUNITY  PROVISO, 

as  supplementing  federal  anti-trust  statute,  385. 

interpretation  of,  413. 

provisions  of,  385. 
IMPROVEMENTS, 

whether  exempt  from  taxation,  72. 

whether  lessee  can  recover  for,  made  under  ultra  vires  lease,  245. 
INCIDENTAL  POWER  TO  ACQUIRE  STOCK, 

as  collateral,  278. 

for  investment,  276. 

in  connection  with  consolidation  or  purchase,  279. 

in  exchange  for  corporate  assets,  281. 

In  general,  275. 

in  satisfaction  of  debt,   277. 

miscellaneous  instances,  282. 

upon  reorganization,  280. 

(See  also  Corporate  Stockholding.) 
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INDEPENDENT  CONTRACTS, 

remedies  upon,  of  illegal  combination,  369. 
validity  of,  connected  with  ultra  vires  stockholding,  291. 
(See  also  Collateral  Attack.) 
INDIANA, 

(a)    Consolidation. 

statutes  authorizing  consolidation  of  railroads.  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statutes  authorizing  sales  of  railroads,  14.5  n. 
statute  conferring  powers  on  corporation  purchasing  railroad, 
1.58  n. 

(c)  Leases. 

construction  of,  statute  authorizing  connecting  railroads  to  make 
contract.?,  183. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statutes,  414  n. 
INDICTMENTS, 

under  federal  anti-trust  statute,  407. 
under  State  anti-trust  statutes,  446. 
INDISPENSABLE  PROPERTY, 
leases  of,  171. 
of  gMosi-public  corporation  cannot  be  alienated  without  statutory 

authority,  127. 
of  guasi-public  corporation  cannot  be  taken  on  execution  without 

statutory  authority,  127. 
of  railroad  cannot  be  sold  without  statutory  authority,  143. 
test  of  indispensability,  12S. 
INJUNCTION, 

remedy  of  dissenting  stockholders  by,  in  case  of  invalid  consolida- 
tion, 40,  46,  48. 
remedy  of  State  by,  in  case  of  ultra  vires  consolidation,  40. 
remedy  of  State  by,  in  ca.se  of  ultra  vires  lease,  251. 
remedy  of  State  by,  in  case  of  unlawful  combinations,  374. 
under  federal  anti-trust  statute,  granted  at  instance  of  government 
only,  406. 

(See  also  Remedies.) 
INSURANCE  COMBINATIONS, 

application  of  State  anti-trust  statutes  to,  435. 
INTERCORPORATE  RELATIONS, 

distinction  between  relation  of  lessor  and  lessee  and  other,  176. 
distinction    between    relation    of   vendor  and    vendee    and    other, 

141. 
nature  of,  1. 

outline  of  consolidation,  2. 
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INDEX 

INTERCORPORATE  RELATIONS  —  continued, 

outline  of  corporate  stockholding,  5. 

outline  of  evolution  of  combination,  6. 

outline  of  relations  of  lessor  and  lessee,  4. 

outline  of  relations  of  vendor  and  vendee,  3. 
INTERSTATE  COMMERCE, 

federal  anti-trust  statute  applies  only  to  restraints  upon,  391. 

prohibitions  of  consolidation  not  regulations  of,  38. 

restraint  upon,  must  be  direct  to  violate  federal  anti-trust  statute, 
392-395. 

restraint  may   be  imposed    upon  those  engaged  in,  by  those  not 
engaged  therein,  396. 

State  anti-trust  statutes  not  regulations  of,  426. 

statutes  authorizing  consolidation  not  regulations  of,  19  a. 

when  article  becomes  subject  of,  393. 

when,  begins,  393. 
INTERSTATE  COMMERCE  ACT, 

not  in  conflict  with  federal  anti-trust  statute,  398  n. 

provision  concerning  connecting  lines,  363  n. 

provision  concerning  pools,  364  n. 
INTERSTATE  CONSOLIDATED  CORPORATION, 

a  domestic  corporation  in  each  State,  101. 

citizenship  of,  106. 

duties  of,  105. 

foreclosure  of  mortgage  of,  107. 

jurisdiction  in  case  of  mortgage  foreclosure,  107. 

management  of,  103. 

rights  and  powers  of,  104. 

status  of,  101. 

taxation  of,  105. 
(See  also  Consolidated  Corporation;    Consolidation;    Interstate 

Consolidation.) 
INTERSTATE  CONSOLIDATION, 

authorization  of,  not  regulation  of  interstate  commerce,  19  a. 

effect  of,  upon  status  of  constituent  corporations,  102. 

how  authorized,  99. 
(See  also   Consolidation;    Foreign  Corporation;    Interstate   Con- 
solidated Corporation.) 
INTRA  VIRES, 

holdings  of  stock,  incidents  of  ownership  attach  to,  287. 
(See  also   Corporate   Stockholding;    Ultra  Vires.) 
INVALID  CONSOLIDATION.     (See  Consolidation.) 
INVALID  LEASES.     (See  Leases  of  Railroads.) 
INVALID  SALES. 

(See  Sales  of  Property  of  Private  Corporation.) 
INVESTMENTS, 

incidental  power  to  make  corporate,  in  stocks,  276. 
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IOWA, 

(a)    Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 

statute  prescribing  method  of  consolidating,  52  n. 
(&)    Sake. 

statute  authorizing  sales  of  railroads,  145  n. 

(c)  Leases. 

statute  authorizing  mortgage  of  leases,  227  n. 

statute  imposing  liability  upon  lessee  corporation,  230  n. 

(d)  Stockhohluiij. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Conibiiialions. 

anti-trust  statute,  414  n. 
IRREGULAR  CONSOLIDATION. 

(.See   also   Collateral   Attack;    Consolidation.) 
IRREGULAR  LEASES.     (See  Leases  of  Railboads.) 


J 

JUDICIAL  NOTICE, 

court  may  take,  of  geography  of  State  and  general  direction  of 
railroads,  37. 

court  will  not  take,  of  consolidation,  91. 
JURISDICTION, 

of  foreclosure  of  mortgage  of  interstate  consolidated  corporation,  107. 


K 

KANSAS, 

(a)    Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 

statute  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statute  authorizing  .sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statutes  authorizing  railroad  leases,  145  n,  180  n. 
statute  concerning  taxation  of  leased  railroad,  224  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 
statute  relating  to  foreign  lessee  corporations,  254  n. 

(d)  Stoekholdiiiy. 

statutes  authorizing  corporate  stockholding,   271  n. 

(e)  Combinations. 

anti-trust  statutes,  414  n. 
cunstitutionality  of  anti-trust  statute,  420. 
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KENTUCKY, 
(o)    Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 
constitutional  provision  defining  status  of  interstate  consolidated 

corporation,  101  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statute  authorizing  consolidation  of  business  corporations,  23  n. 
statute  prescribing  method  of  consolidating,  52  n. 
(6)    Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
(c)    Combinations. 

anti-trust  statute,  414  n. 

constitutional  provision  against  trusts  and  combinations,  414  n. 


LABOR  ORGANIZATIONS, 

invalidity  of  exemptions  of,  from  State  anti- trust  statutes,  421. 
(See  also  Class  Legislation;   Fourteenth  Amendment.) 
LACHES, 

as  a,  defence  to  stockholder's  action  to  prevent  sale  of  corporate 

property,  116. 
of  stockholders  in  restraining  consolidation,  49. 

of  stockholders  may  prevent  attacking  invalid  railroad  lease,  192. 
(See  also  Acquiescence;    Estoppel.) 
LEASE, 

distinction  between,  and  consolidation,  14. 

nature  of,   14. 

outline  of  relations  of  lessor  and  lessee,  4. 

statute   authorizing   condemnation  of  stock  for  consolidation   not 

applicable  to,  51. 
whether,  amounts  to  consolidation,  34. 
(See  also  Leases  of  Property  of  Private  Corporations  ;    Leases 
OF  Property  of  Quasi-public  Corporations;  Leases  of  Rail- 
roads.) 
LEASES  OF  PROPERTY  OF  PRIVATE  CORPORATIONS, 

distinction  between,  and  leases  of  quasi-pnb\ic  corporations,  170. 

of  entire  property  of  prosperous  corporation,  166. 

of  entire  property  of  losing  corporation,  167. 

of  entire  property  of  losing  corporation  may  be  made  for  purposes  of 

liquidation,   167. 
power  to  lease  generally,  165. 
power  to  take  a  lease,  165. 
remedies  of  objecting  stockholders,  169. 
voidable  leases,  168. 
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LEASES  OF  PROPERTY  OF  QUASI-PUBLIC  CORPORATIONS, 

distinction  between,  and  leases  of  private  corporations,  170. 

of  indispensable  property,  171. 

of  surplus  property,  172. 
LEASES  OF  RAILROADS, 

acknowledgment,  witnesses,  etc.,  175. 

acquiescence  and  laches  may  prevent  stockholder  attacking,  192. 

allegation  and  proof  of  execution  of,  195  n. 

assent  of  stockholders  necessary,  188. 

authority  of  officers  or  agents  to  execute,  195. 

authority  to  execute,  must  be  derived  from  State  where  railroad  is 
located,  2.52. 

by  receiver,  2oS. 

consideration,  198. 

constitutional  provisions  against,  when  competing  or  parallel,  186. 

construction  of  particular,  200. 

construction  of  statutes  authorizing  leases  of  connecting  lines,  185. 

construction  of  statutes  prescribing  method  of  adopting,  194. 

construction  of  statutory  provisions  authorizing,  182. 

corporation  may  be  estopped  to  allege  irregular  execution,  196. 

covenant  not  to  assign,  206. 

covenant  to  defend  suits,  20S. 

covenant  to  make  repairs,  207. 

covenant  to  pay  assessments,  205. 

covenant  to  pay  damages,  208. 

covenant  to  pay  rent,  204. 

covenant  to  pay  taxes,  205. 

delivery  of  possession  under  ultra  vires,  241. 

dependent  and  independent  contracts,  203. 

distinction  between,  and  trackage  contracts,  176,  255. 

distinction  between  relations  under,  and  other  intercorporate  rela- 
tions, 176. 

distinction  between  ultra  rirrs  and  irregular,  239. 

effect  of  ultra  vires,  upon  stock  subscriptions,  246. 

enforcement  of  executory  ultra  vires,  240. 

essential  elements  of,  175. 

for  longer  term  than  existence  of  corporations  may  be  valid,  201. 

formalities  attending  execution  of,  195. 

formal  parts  of,  197. 

form  of,  197. 

for  purpose  of  suppressing  competition  against  public  policy,  249. 

guarantee  of  ultra  vires,  A'niii,  247. 

irapro\'ements  made  by  lessee  under  ultra  vires,  245. 

incidental  franchises  pass  to  lessee,  225. 

injunction  by  State,  in  case  of  ultra  vires,  251. 

joint  liability  of  lessor  and  lessee,  232. 

legislative  authority  necessary  to  make,  177. 
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LEASES  OF  RAILROADS  —  contiiine,!, 

legislative  authority  necessary  to  take,  178. 

lessor  cannot  avoid  primary  obligations  unless  exempted,  217. 

lessor  cannot  avoid  statutory  obligations  unless  exempted,  216. 

lessor  retains  prerogative  powers,  210. 

liability  of  lessee  for  debts  of  lessor,  233. 

liability  of  lessee  for  nuisance,  217,  231. 

liability  of  lessee  for  torts,  231. 

liability  of  lessor  for  negligent  operation  under  authorized,  219. 

liability  of  lessor  for  negligent  operation  under  unauthorized,  218. 

liability  of  lessor  for  nuisance,  217. 

liability  of  lessor  for  reconstruction  and  repairs,  223. 

liability  of  lessor  to  employees  of  lessee,  220. 

liability  of  lessor  upon  contracts  of  lessee,  222. 

liability  of  lessor  when  it  shares  in  control,  221. 

long  term,  not  perpetuities,  1S7. 

majority  may  authorize,  in  absence  of  controlling  statute,  189. 

meaning  of  phrase  "  terminal  facilities"  in,  200. 

miscellaneous  covenants  in,  209. 

mortgages  of,  227. 

mortgage  of  rent  charge,  213. 

obligation  of  lessee  to  perform  lessor's  public  duties,  229. 

obligation  of  lessor  to  State,  215. 

obligations  of  receiver  after  election  to  assume,  2.37. 

obligations  of  receiver  after  renunciation  of,  237. 

partial  invalidity  of,  202. 

place  of  execution  of,  19.5. 

power  to  lease  unfinished  road,  1S4. 

quo  warranto  in  case  of  ultra  vires,  250. 

receiver  may  elect  to  assume  or  renounce,  235. 

receiver  may  not  abrogate,  as  between  parties,  234. 

receiver  not  assignee  of  term,  234. 

receiver's  obligations  pending  election  to  assume  or  renounce,  236. 

record  of,  195. 

recovery  of  property  after  disafBrmance  of  ultra  vires,  243. 

recovery  on  quantum  meruit  after  disaffirmance  of  ultra  vires,  244. 

remedies  of  dissenting  stockholders,  191. 

remedies  of  lessee,  228. 

remedies  of  lessor,  214. 

requisite  majority  prescribe  terms  of,  190. 

right  and  duty  of  disaffirmance  of  ultra  vires,  242. 

rights  of  lessee,  in  general,  225. 

rights  of  lessee  in  matter  of  tolls,  226. 

rights  of  lessor  when  entitled  to  share  of  earnings,  211. 

rights  of  stockholders  when  rent  is  payable  in  form  of  dividends,  212. 

rules  of  construction  of,  199. 

rule  of  construction  of  statutes,  181. 
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LEASES  OF  RAJhROAT)S  — continued, 
seals  upon,  195. 

status  of  foreign  lessee  corporation,  254. 
statutory  liability  of  lessee,  2:j0. 
statutory  provisions  authorizing,  180. 

statutory  provisions  concerning  approval  and  execution  of,  193. 
statutory  provisions  not  authorizing,  183. 
taxation  of  leased  railroads,  224. 
to  foreign  corporations,  252,  253,  254. 
typical  of  leases  of  guasi-public  corporations,  174. 
unauthorized,  validated  by  legislative  ratification,  179. 
voidable,  248. 
void  restrictions,  202. 
what  constitutes,  175. 

what  constitutes  breach  of  covenant  not  to  assign,  206. 
what  statutory  provisions  authorize,  to  foreign  corporations,  253. 
when  les.see  liable  for  nuisance,  217,  231. 
when  lessor  liable  for  nuisance,  217. 
whether  lessor  liable  for  negligent  operation  under  authorized  lease, 

219. 
whether  lessor  may  have  equitable  lien  upon  earnings,  211. 
whether  right  of  eminent  domain  passes  by,  210. 
whether  unanimous  consent  of  stockholders  is  necessary,  189. 
without  legislative  authority,  against  public  policy,  177. 
without  legislative  authority,  ultra  vires,  177. 
LEGAL  REMEDIE.S.      (See  Remedies.) 

LEGISLATION      SUP.PLEMENTING      FEDERAL      ANTI-TRUST 
STATUTE, 
anti-trust  provisions  of  Wilson  Tariff  Act,  383. 
expedition  act,  3S4. 
Immunity  proviso,  385. 
LEGISLATIVE  AUTHORITY, 
(o)    Consolidation. 

consolidation  without,  against  public  policy,  18. 

consolidation  without,  unlawful  delegation  of  powers,  18. 

consolidation  without,  ultra  vires,  17. 

for  consolidation,  how  expressed,  20. 
(6)    Sales. 

essential  to  purchase  of  franchises,  139. 

essential  to  purchase  of  railroad,  144. 

essential  to  sale  "f  franchises,  135. 

essential  to  sale  of  railroad,  143. 

necessary  for  sale  of  indispensable  property  of  gMOsi-public  cor- 
poration, 127. 

sale  of  franchises  without,  against  public  policy,  137. 

sale  of  franchises  without,  ultra  vires,  l:',6. 

sale  of  franchises  without,  unlawful  delegation  of  powers,  138. 
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LEGISLATIVE  AUTHORITY  —  continued, 

(c)  Leases. 

lease  of  railroad  invalid  without,  177. 

necessary  to  take  a  lease,  178. 

not  necessary  for  execution  of  trackage  contract,  256. 

ratification  of  unauthorized  lease  validates  it,  179. 

to  lease  railroad,  must  be  granted  by  State  where  located,  252. 

(d)  Stockholding. 

necessary  for  corporation  to  purchase  stock,  264. 
necessary  for  corporation  to  subscribe  for  stock,  266. 
rule  in  England  as  to  necessity  for,  to  purchase  stock,  265. 
(See  also  Legislature.) 
LEGISLATURE, 

outstanding  contract  does  not  prevent,  from  authorizing  consolida- 
tion, 19. 

power  of,  to  authorize  consolidation,  19. 

power  of,  to  compel  consolidation,  44. 

power  of,  over  property  devoted  to  public  uses,  417. 

power  of,  to  prohibit  combinations  of  quasi-public  corporations,  417. 

power  of,  under  reserved  power,  to  change  rights  of  shareholders 
among  themselves,  43. 

power  of,  to  withdraw  right  to  consolidate,  in  absence  of  reserva- 
tion, 24. 

power  of,  to  withdraw  right  to  consolidate  in  exercise  of  police 
power,  26. 

power  of,  to  withdraw  right  to  consolidate  in  exercise  of  reserved 
power,  25. 

presumption  of  intention  of,  as  to  succession  by  consolidated  corpo- 
ration to  property  of  constituents,  65. 

(See  also  Legislative  Authority.) 
LESSEE  CORPORATION, 

acquires  incidental  franchises,  225. 

estopped  to  allege  irregular  execution  of  lease,  196. 

joint  liability  of,  and  lessor,  232. 

liability  of,  as  a  common  carrier,'  231. 

liability  of,  for  debts  of  lessor,  233. 

liability  of,  for  failure  to  maintain  cattle  guards,  230. 

liability  of,  for  failure  to  maintain  fences,  230. 

liability  of,  for  fires,  2.30. 

liabihty  of,  for  negligence,  231. 

liability  of,  for  nuisance,  217,  231. 

liability  of,  for  performance  of  lessor's  public  duties,  229. 

liability  of,  for  torts,  231. 

liabilty  of  lessor  for  negligence  of,  under  authorized  lease,  219. 

liability  of  lessor  for  negligence  of,  under  unauthorized  lea.se,  218. 

liability  of  lessor  upon  contracts  of,  222. 

may  surrender  ultra  vires  lease  without  liability,  241. 
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LESSEE   CORPORATION  — conimued, 

must  be  expressly  authorized  to  take  lease  of  railroad,  178. 

obligation  of,  to  perforin  lessor's  public  duties,  229. 

power  to  mortgage  lease,  227. 

remedies  of,  228. 

rights  of,  in  general,  225. 

rights  of,  in  matter  of  tolls,  226. 

statutory  liability  of,  230. 

when,  agent  of  lessor,  222, 

when,  liable  for  debts  of  lessor,  233. 

when,  liable  for  nuisance,  217,  231. 

when,  liable  for  taxes,  22-t. 

when,  may  exercise  power  of  eminent  domain  in  its  own  name,  210. 

when,  may  exercise  power  of  eminent  domain  in  name  of  lessor,  210. 

whether,   may  recover  for  improvements   made  under  ultra  vires 

lease,  45. 
LESSOR  CORPORATION, 

cannot  avoid  primary  obligations  unless  exempted,  217. 

cannot  avoid  statutory  obligations  unless  exempted,  216. 

equitable  lien  upon  earnings,  211. 

estopped  to  allege  irregular  execution  of  lease,  196. 

generally  liable  for  taxes  upon  leased  roads,  224. 

joint  liability  of,  and  lessee,  2:!2. 

liable  for  negligent  operation  under  unauthorized  lease,  218. 

liability  of,   for  negligent  operation  of  railroad  under  authorized 

lease,  219. 
liability  of,  for  reconstruction  and  repairs,  223. 
liability  of  lessee  for  debts  of,  233. 

liability  of,  not  affected  by  fact  that  lessee  is  also  liable,  216. 
liability  of,  upon  contracts  of  lessee,  222. 
liability  of,  when  it  shares  in  control,  221. 
liability  of,  for  failure  to  fence  tracks,  216. 
liability  of,  for  failure  to  maintain  cattle  guards,  216. 
liability  of,  for  nuisance,  217. 
liability  of,  to  employees  of  lessee  for  failure  to  perform  statutory 

or  primary  duties,  22(J. 
may  recover  on  quantum  meruit  after  disaffirmance  of  ultra  vires 

lease,  244. 
may  recover  property  after  disaffirmance  of  lease  by  lessee,  243. 
must  be  expre.ssly  authorized  to  lease  railroad,  177. 
not  liable  to  employees  of  leasee  for  its  negligence,  220. 
obligation  of  les-ee  to  perform  public  dutie.s  of,  229. 
obligations  of,  to  State,  215. 
power  to  mortgage  rent  charge,  213. 
primary  duties  of,  217. 
public  duties  of,  215. 
remedies  at  laAv  of,  214. 
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LESSOR   CORPORATION  —  continued, 
remedies  in  equity  of,  214. 
retains  prerogative  powers,  210. 
retains  right  of  eminent  domain,  210. 
rights  of,  when  entitled  to  share  of  earnings,  211. 
statutes  providing  that,  shall  be  liable  for  damages,  216  n. 
statutory  liability  of,  216. 
when  liable  for  injuries  from  fires,  216. 
when  liable  for  nuisance,  217. 
when  power  of  eminent   domain   may  be   exercised  in   name   of, 

210. 
whether,  can  recover  property  after  disaffirmance  of  ultra  vires  lease, 
242. 
LESSOR  AND  LESSEE, 
joint  liability  of,  232. 
outline  of  relations  of,  4. 
LICENSE, 

grant  of  power  to  consolidate  is,  24. 
trackage  contract,  in  nature  of,  255. 

(See  also  Trackage  Contracts.) 
LICENSEE  COMPANY, 

liability  of,  under  trackage  contract,  to  employees,  263. 
liability  of,  under  trackage  contract,  to  third  persons,  262. 
(See  also  Trackage  Contracts.) 
LICENSOR  COMPANY.     (See  Proprietary  Co.mpany.) 
LIEN, 

equitable,  of  lessor  when  entitled  to  share  of  earnings,  211. 
effect  of  consolidation  upon  conventional  and  statutory,  84. 
effect  of  consolidation  upon  equitable,  85. 
LIMITATIONS, 

of  actions  under  federal  anti-trust  statute,  410. 
of  actions  under  State  anti-trust  statutes,  451. 
LOSING  CORPORATION, 

lease  of  entire  property  of,  167. 
sale  of  entire  property  of,  111. 
(See  also  Leases  of  Property  of  Private  Corporations;    Sales  of 

Property  of  Private  Corporations.) 
LOUISIANA, 

(o)    Consolidation. 

constitutional  provision  defining  status  of  interstate  consolidated 

corporation,  101  ii. 
corporate  existence  of  consolidated  corporation  limited  to  ninety- 
nine  years,  77  n. 
statute    authorizing    consolidation    of    business    corporations, 

23  n. 
statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
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LOUISIANA—  con(i?iMed, 
(b)    Combinations. 

anti-trust  statute,  414  n. 

constitutional  provision  against  combinations,  414  n. 


M 
MAINE, 

(a)  Sales. 

statute  concerning  sales  of  railroads,  145  n. 

(b)  Leases. 

statute  concerning  railroad  leases,  145  n. 

(c)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(d)  Combinations. 

anti-trust  statute,  414  n. 
MAJORITY, 
(o)    Sales. 

Cannot  sell  entire  property  of  prosperous  corporation  for  pur- 
poses of  speculation,  110. 
distinction  between  acts  ultra  vires  the,  and  acts  ultra  vires  the 

corporation,  151. 
may  sell  entire  property  of  prosperous  corporation  for  purposes 

of  liquidation,  110. 
obligation  of,  to  minority  in  ease  of  sale  of  corporate  property, 

114. 
power  of,  to  sell  entire  property  of  losing  corporation,  111. 
power  of,  to  sell  not  limited  to  failing  concerns,  110. 
whether,  can  authorize  sale  of  railroad,  149. 
(6)    Leases. 

cannot  lease  entire  property  of  prosperous  corporation,  166. 

fiduciary  relation  of,  towards  minority,  168. 

lease  by,  may  be  voidable,  168. 

lea.se  by,  to  corporation  in  which,  are  interested  may  be  voidable, 

248. 
may  authorize  lease  of  entire  property  of  losing  corporation,  167. 
may  authorize  lease  of  railroad  in  absence  of  controlling  statute, 

ISO. 
prescribed,  fix  terms  of  railroad  lease,  190. 
(See  also  Consolidation.) 
MANDAMUS, 

when,  may  be  granted  to  compel  recording  of  consolidation  agree- 
ment, 55. 
MANUFACTURE, 

combinations  relating  solely  to,  not  in  violation  of  federal  anti-trust 

statute,  393. 
distinction  between,  and  commerce,  393. 
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MANUFACTURERS, 
associations  of,  360. 

combination  of,  when  in  violation  of  federal  anti-trust  statute,  393. 
owning  patents,  associations  of,  361. 
MARKET  QUOTATIONS, 

application  of  federal  anti-trust  statute  to  contracts  concerning, 
402. 
MARYLAND, 

(a)    Consolidation. 

statute  authorizing  consolidation  of  business  corporations,  23  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statute  authorizing  sales  of  railroads,  145  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

constitutional  provision  against  monopolies,  414  n. 
MASSACHUSETTS, 
(a)    Leases. 

statute  authorizing  railroad  leases,  180  n. 
statutes  prescribing  method  of  adopting  railroad  lease,  193  n. 
(6)    Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
MERGER, 

as  a  result  of  consolidation  proceedings,  8,  61. 

definition  of,  11. 

included  in  term  "consolidation,"  11. 

outline  of  process  of,  8. 

statutes  showing,  as  a  result  of  consolidation,  63. 

when,  may  be  effect  of  consolidation,  58. 

(See  also  Consolidation.) 
MICHIGAN, 

(a)    Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statute  authorizing  consolidation  of  street  railway,  electric,  and 

gas  companies,  23  n. 
statute  prescribing  method  of  consolidating,  52  n. 
statutory  provision  as  to  powers  of  consolidated  corporation, 
77  n. 
(6)    Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 
statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 
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MICHIGAN—  continued, 
(c)    Leases. 

statute  authorizing  lessee  to  condemn  in  name  of  lessor,  210  n. 

statutes  authorizing  railroad  leases,  145  n,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

statute  relating  to  foreign  lessee  corporations,  254  n. 
{d)    Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
(e)    Combinations. 

anti-trust  statutes,  414  ii. 
MINNESOTA, 
(a)    Consolidation. 

statutes  against  consolidation  of  competing  railroads,  35  n. 

statutes  authorizing  consolidation  of  railroads,  22  u. 

statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statutes,  414  n. 
MINORITY, 

obligation  of  majority  to,  in  case  of  sale  of  corporate  property, 

114. 
remedies  of,  in  case  of  voidable  leases,  248. 
right  of,  to  avoid  leases  authorized  by  majority,  168. 
trust  relation  of  controlling  corporation  to,  300. 
(See  also  Majority.) 
MISSISSIPPI, 
(a)    Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 
(6)    Leases. 

statute  authorizing  railroad  leases,  180  n. 

(c)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  a., 

(d)  Combinations. 

anti-trust  statutts,  414  n. 

constitutional  provision  against  trusts  and  combinations,  414  n. 
MISSOURI, 

(a)    Consolidation. 

constitutional  pro-\'ision  against  consolidation  of  competing  cor- 
porations, 32  n. 
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MISSOURI  —  continued, 

constitutional   provision   defining   status  of   interstate   consoli- 
dated corporation,  101  n. 

statute  authorizing  consolidation  of  manufacturing  companies, 
23  n. 

statutes  authorizing  consolidation  of  railroads,  22  n. 

statutes  prescribing  method  of  consolidating,  52  n. 

statute  providing  that  consolidated  corporation  may  hold  neces- 
sary real  estate,  77  n. 
(6)    Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method    of    authorizing   sale    of    railroad, 
148  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 
statute  concerning  taxation  of  leased  railroad,  224  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 
statute  relating  to  foreign  lessee  corporations,  254  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statutes,  414  n. 
MONOPOLIES, 

grants  of  exclusive  privileges  as  constituting,  331  n. 
growth  of,  330. 
history  of,  330.      , 
illegality  of,  330. 
modern  use  of  term,  332. 
no  true,  in  United  States,  331. 
patents  and  other  quasi,  331. 
primary  meaning  of  term,  329. 

test  of  validity  of  combinations,  not  whether  constitute,  333. 
use  of  term,  in  federal  anti-trust  statute,  389. 
MONOPOLIZE, 

use  of  term,  in  federal  anti-trust  statute,  389. 
MONTANA, 

(a)    Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 
constitutional  provision  defining  status  of  interstate  consolidated 

corporation,  101  n. 
statute  authorizing  consolidation  of  mining  companies,  23  n. 
statutes  authorizing  consolidation  of  railroads,  22  u. 
statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 
statutes  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 
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MONTANA  —  continued, 
(c)    Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 
statute  concerning  taxation  of  leased  railroad,  224  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 
{d)    Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
(e)    Combinations. 

anti-trust  statute  unconstitutional,  414  n. 
MORTGAGES, 

effect  of  consolidation  upon,  84. 

foreclosure  of,  executed  by  interstate  consolidated  corporation,  107. 

of  leases,  227. 
of  vendee  corporation,  take  priority  over  claims  of  vendor's  creditors, 

126. 
power  of  consolidated  corporation  to  issue  bonds  secured  by,  7.5. 
whether  lease  comes  within  "after  acquired  property"  clause,  227. 
(See  also  Bonds;    Bondholders.) 
MUNICIPAL  AID, 

consolidated  corporation  entitled  to,  voted  to  constituents,  70. 
to  railroads  against  present  public  policy,  70. 

N 
NEBRASKA, 

(o)    Consolidation. 

constitutional  provision  against  consolidfiftion  of  competing  cor- 
porations, .32  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 
statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 
(c)    Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 
statute  concerning  taxation  of  leased  railroad,  224  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 
statute  relating  to  foreign  lessee  corporations,  254  n. 
{d)    Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
(e)    Combinations. 

anti-trust  statute,  414  n. 
constitutionality  of  anti-trust  statute,  421. 
NECESSARIES  OF  LIFE, 

what  articles  constitute,  358. 
NEGLIGENCE, 

liability  of  lessee  for,  231. 

liability  of  lessor  for,  of  lessee  under  authorized  lease,  219.  • 
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NEGLIGENCE  —  continued, 

liability  of  lessor  for,  of  lessee  under  unauthorized  lease,  218. 
liability  of  lessor  for,  when  it  shares  in  control,  221. 
liability  of  parties  to  trackage  contracts  for,  261-263. 
liabiHty  of  vendor  for,  154,  155. 
NEVADA, 

(a)    Consolidation. 

statute   authorizing    consolidation    of    corporations    generally, 

23  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statute  authorizing  sales  of  railroads,  145  n. 
statute  conferring  powers  on  corporation  purchasing  railroad, 
158  n. 
(c)    Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
NEW  HAMPSHIRE, 
(o)    Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 
(6)    Leases. 

statutes  authorizing  railroad  leases,  180  n. 
statute  prescribing  method  of  adopting  railroad  lease,  180  n. 
statute  providing  that  lease  shall  not  affect  lessor's  public  obliga- 
tion, 215  n. 
NEW  JERSEY, 
(a)    Consolidation. 

statute  authorizing  consolidation  of  business  corporations,  23  n. 
statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statute  authorizing  purchase  of  railroad,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statutes  authorizing  railroad  leases,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

statute  authorizing  issue  of  stock  for  property,  319  n. 
NEW  MEXICO, 
(a)    Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statute  authorizing  purchase  of  railroads,  145  n. 
statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 
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NEW  MEXICO  —  continued, 

(c)  Leases. 

statutes  authorizing  railroad  leases,  145  n,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
NEW  YORK, 

(a)    Consolidation. 

public  policy  of,  regarding  consolidation  of  non-competing  rail- 
roads, 21. 
statute  authorizing  consolidation  of  business  corporations,  23  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
statute  prescribing  obligations  of  consolidated  corporation,  79  n. 
statute  relating  to  transmission  of  property  and  franchises  upon 

consolidation,  65. 
statute  regarding  effect  of  consolidation  upon  pending  suits,  89  n. 
statutory  provision  as  to  powers  of  consolidated  business  cor- 
poration, 77  n. 
(6)    Sales. 

statute  authorizing  acquisition  of  railroad,  145  n. 

(c)  Leases. 

construction  of  statute  of,  authorizing  railroad  leases,  182. 
statute  authorizing  railroad  leases,  180  n. 
statutes  imposing  liabilities  upon  lessee  corporation,  230  n. 
statute  prescribing  method  of  adopting  railroad  lease,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  201  n. 

(e)  Combinations. 

anti-trust  statutes,  414  u. 
NON-COMPETING  RAILROADS, 

public  policy  regarding  consolidation  of,  21. 
NORTH  CAROLINA, 

(a)  Leases. 

statute  authorizing  railroad  leases,  180  n. 

statute  concerning  ta.xation  of  leased  railroad,  224  n. 

(b)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(c)  Combinalions. 

anti-trust  statute,  414  n. 

constitutional  provision  against  monopolies,  414  n. 
NORTH  DAKOTA, 
(a)    Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 

898 


INDEX 

NORTH  DAKOTA  —  continued, 

(b)  Sales. 

statute  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

(d)  Combinations. 

anti-trust  statute,  414  n. 

constitutional  provision  against  combinations,  414  n. 
NORTHERN  SECURITIES  CASE, 

review  of,  397  a. 
NUISANCE, 

joint  liability  of  lessor  and  lessee  for,  232. 

lessee  liable  for  maintaining,  217. 

lessor  liable  for  creating,  217. 

liability  of  lessee  for  creating  or  maintaining,  231. 


O 
OBLIGATIONS, 
(a)    Consolidation. 

liability  of  consolidated  corporation  after  foreclosure  for,  of  con- 
stituents, 83. 
of  constituents,  assumed  by  consolidated  corporations,  79. 
of  interstate  consolidated  corporation,  105. 

of  subscribers  of  constituents  enforced  by  consolidated  corpora- 
tion, 69. 
public,  of  constituents  assumed  by  consolidated  corporation,  80. 
settlement  of,  of  constituents  by  consolidated  corporation,  77. 
(6)    Sales. 

of  vendor  not  assumed  by  vendee  upon  purchase  of  railroad,  163. 
vendee  not  generally  liable  upon,  of  vendor,  123. 
(c)    Leases. 

when  lessee  liable  for,  of  lessor,  233. 

(See  also  Cheditors.) 
OHIO, 

(a)    Consolidation. 

statute  authorizing  consolidated  corporation  to  take  and  dispose 

of  stocks  and  bonds,  77  n. 
statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statute  authorizing  sales  of  railroads,  145  n. 

statute  conferring  powers  on  corporation  purchasing  railroad, 

158  n. 
statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 
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OHIO  —  continued, 

(c)  Leases. 

statute  authorizing  lessee  to  exercise  right  of  eminent  domain, 
210  n. 

statutes  authorizing  railroad  leases,  145  n,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

statute  pr()\iding  that  lessor  shall  be  liable  as  it  operating  rail- 
road, 210  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

an ti- trust  statutes,  414  n. 
OKLAH<)MA, 

(a)  Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 

(b)  Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 
statute  conferring  powers  on  corporation  purchasing  railroad, 
158  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 

(d)  Combinations. 

anti-trust  statutes,  414  n. 

constitutional  provision  against  monopolies,  414  n. 
OREGON, 

statute  authorizing  sales  of  railroads,  145  n. 
statute  authorizing  railroad  leases,  145  n,  180  n. 


PARALLEL  LINES.     (See  Competing  oh  Parallel  Railroads.) 
PARTIES, 

in  stockholders'  actions  to  enjoin  sales,  115. 

necessary,  in  proceedings  under  federal  anti-trust  statute,  406,  407, 
409. 

(See  also  Procedure;    Remedies.) 
PATENTS, 

application   of   federal   anli-trust   statute   to   combinations    under, 

399. 
are  (y»rt,sJ-monopolies,  331. 
a'^sociations  nf  manufacturers  owning,  361. 
PENALTIES, 

under  federal  anti-trust  statute,  407,  409. 
under  State  anti-trust  statutes,  J  li;,  449. 

(See   also   Forfeitures.) 
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PENDING  SUITS, 

effcft  of  consolidation  upon,  89. 

procedure  regarding,  90. 
PENNSYLVANIA, 

(a)  Consolidation, 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 
statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 

(b)  Sales. 

statute  authorizing  acquisition  of  railroad  franchises  and  prop- 
erty, 145  n. 

statute  conferring  powers  on  corporation  purchasing  railroad, 
158  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad, 
148  n. 

(c)  Leases. 

statute    authorizing    lessee    to    assume    obligations    of    lessor, 

225  n. 
statute  authorizing  railroad  leases,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
PERPETUITIES, 

definition  of,  187. 

long-term  leases  not  prohibited  by  statutes  against,  187. 
PLEADINGS, 

allegation  of  execution  of  lease,  195  n. 

allegation  of  consoUdation,  91. 

in  actions  to  recover  treble  damages  under  federal  anti-trust  statute, 
409. 

what  allegations   necessary   to   dissolve   injunction   restraining  at- 
tempted consohdatidn,  48. 

(S(>c  also  Procedure.) 
POCAHONTAS  COKE  COMPANY, 

nature  and  formation  of,  348  a. 
POLICE  POWER, 

definition  of,  420. 

fourteenth  amendment  does  not  conflict  with,  419. 

power  of  State  under,  to  withdraw  right  to  consolidate,  26. 

power  of  State  under,  to  enact  anti-trust  statutes,  420. 
POOLS, 

money,  308. 

nature  of,  308. 

New  Hampshire  statute  against,  35  n. 

provisions  of  interstate  commerce  act  concerning,  364. 

traffic,  308. 

validity  of  railroad,  364  a. 
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POWER  OF  CORPORATION  TO  ACQUIRE  AND  HOLD  ITS  OWN 

STOCK, 
American  doctrine,  283  «. 
English  doctrine,  283  a. 
rights  and  remedies  of  creditors,  283  a. 
statutes  granting,  283  a. 
statutes  prohibiting,  283  u. 

status  of  corporation  as  holder  of  its  own  stock,  283  a. 
POWERS, 

(a)    Consolidation. 

charter  of  corporation  measure  of,  17. 
miscellaneous,  of  consolidated  corporation,  77. 
of  consolidated  corporation,  eminent  domain,  76. 
of  consolidated  corporation,  in  general,  74. 
of  consolidated  corporation  to  issue  of  mortgage  bonds,  75. 
of  C(jrporation,  how  conferred,  17. 
of  interstate  consolidated  corporation,  104. 
(6)    Sales. 

distinction  between  franchises  of  corporation  and,  133. 
of  pri^■ate  corporation,  to  purchase  and  sell,  108. 
of  vendor  corporation  after  .sale  of  railroad,  153, 
(c)    Leases. 

lessor  corporation  retains  its  prerogative,  210. 
(See    also    Co.msolidated   Corporation;     Consolidation;     Corpora- 
tion;   Lessor   Corpor.ition;    Lessee   Corpokation;    Vendor 
Cohpor,4tio.\  ;    Vendee  Corporation.) 
PRESERVERS  TRITST,  nature  and  formation  of,  345. 
PRESUMPTION, 

of  citizenship,  for  jurisdictional  purpo.ses,  101  n. 
of  power  to  hold  stock,  283. 

that  certificate  of  consohdation  has  been  recorded,  55. 
PRIORITY, 

of  purchaser's  mortgage  over  claims  of  vendor's  creditors,  126. 
PRIV.A.TE  CORPORATfONS. 

(See  Corpor.vtions.) 
PRIVILEGES  AND  IMMUNITIES, 

constitutional  limitations  upon  transmission  of,  upon  consolidation, 

71. 
whether  .special,  pass  upon  consolidation,  73. 
(See  also  Exemptions  from  Taxation;   Franchises;  Rates  of  Fare.) 
PROCEDURE, 

defences  in  stockholders'  action  lo  enjoin  sale  of  corporate  property, 

116. 
in  stockholders'  action  to  enjoin  sale  of  corporate  property,  115. 
in  stockholders'  actions  to  restrain  consolidation,  48. 
in  suits  pending  at  time  of  consolidation,  90. 

(See  also  Evidence;   P.ihties;    Pleadings;    Remedies.) 
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PRODUCERS, 

associations  of,  360. 

associations  of,  when  in  violation  of  federal  anti-trust  statute,  393. 
PROPERTY, 

devoted  to  public  uses,  power  of  State  over,  406. 
issue  of  stock  for,  in  formation  of  corporate  combination,  319. 
(See  also  Corpokate  Combination;    Corporate  Property.) 
PROPRIETARY  COMPANY, 

liability  of,  under  trackage  contract,  to  employees,  263. 
liability  of,  under  trackage  contract,  to  third  persons,  261. 
(See  also  Trackage  Contracts.) 
PROSPEROUS  CORPORATION, 

lease  of  entire  property  of,  requires  unanimous  consent,  166. 
sale  of  entire  property  of,  requires  unanimous  consent,  110. 
PUBLIC  DUTIES, 

corporation  purchasing  railroad  assumes  accompanying,  162. 
lessor  corporation  must  discharge,  215. 
obligation  of  lessee  to  perform  lessor's,  229. 

obligation  of  consolidated  corporation  to  perform,  of  constituents, 
80. 
PUBLIC  POLICY, 
(a)    Consolidation. 

consolidation  not  dependent  upon  considerations  of,  16. 
consolidation,  without  legislative  authority,  against,  18. 
regarding  consolidation  of  competing  railroads,  31. 
regarding  consolidation  of  non-competing  railroads,  21. 
(6)    Sales. 

unauthorized  sale  of  franchi.ses,  against,  137. 

(c)  Leases. 

lease  of  railroad  for  purpose  of  suppressing  competition  against, 

249. 
unauthorized  lease  of  railroad  against,  177. 
unauthorized  taking  of  lease  against,  178. 

(d)  Combinations. 

basis  of,  338. 

basis  of  rules  of,  in  judicial  decisions,  341. 

definition  of,  338. 

difficulty   of    formulating   rules   of,    concerning    combinations, 

340. 
nature  of,  338. 
necessity  for  rules  of,  339. 
regarding  competition,  356. 
regarding  combinations  generally,  6. 
rules  of,  352. 

(See  also  Rules  of  Public  Polict.) 
PURCHASE  OF  FRANCHISES. 

(See  Franchises;   Sales  op  Franchises.) 
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PURCHASE  OF  RAILROADS. 

(See  Sales  of  Railroads.) 
PURCHASING  CORPORATION. 

(See  Vendee  Cokporation.) 

Q 

QUANTUM  MERUIT, 

recovery  on,  by  lessor  corporation  after  disaffirmance  of  ultra  vires 
lease,  244. 

(See  also  Leases  of  Railroads.) 
QUASI-PUBLIC  CORPORATIONS, 
(a)    Consolidation. 

consolidation  of,  without  legislative   authority,  against  public- 
policy,  IS. 
railroad  companies  are,  18  n. 
(6)    Sales. 

indispensable  property   of,   cannot  be  sold  without  statutory 

authority,  127. 
indispensable  property  of,  cannot  be  taken  on  execution  without 

statutory  authority,  127. 
legislative  authority  essential  to  purchase  of  franchises  of,  139. 
legislative  authority  es.sential  to  sale  of  franchises  of,  135. 
nature  of  franchises  of,  133. 
sales  of  surplus  property  of,  129. 
test  of  indispensability  of  property  of,  12S. 
transferability  of  franchises  of,  134. 

unauthorized  sales  of  franchises  of,  against  public  policy,  137. 
unauthorized  sale  of  franchises  of,  ultra  vires,  136. 
unauthorized  sale  of  franchises  of,  unlawful  delegation  of  powers, 
138. 

(c)  Leases. 

leases  of  franchises  of,  173. 
leases  of  indispensable  property  of,  171. 
leases  of  surplus  property  of,  172. 
railroad  leases  typical  of  leases  of,  174. 

(d)  Combinations. 

analysis  of  rule  of  public  policy  applicable  to,  359. 

associations  of,  365. 

distinction  between  rules  of  public  policy  applicable  to  private 

and,  351. 
power  of  State  to  prohibit  combinations  of,  417. 
rule  of  public  policy  applicable  to,  352. 
QUO  WARRANTO, 

against  combining  corporations,  373. 
against  corporate  combination,  372. 
in  case  of  ultra  vires  consolidation,  40. 
in  case  of  ultra  vires  leases,  250. 
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QUO  W  AURANTO  —  continued, 

in  case  of  unauthorized  sale,  156. 
judgment  in,  373. 

(See  also  Remedies;   State.) 

R 
RAILROAD  COMPANIES, 

are  quasi-puhlic  corporations,  18  n. 

combinations  of,  violate  federal  anti-trust  statute,  398. 

franchises  of,  133. 

power  of  Congress  to  prohibit  combinations  of  competing,  381. 

sketch  of  consolidation  of,  2. 
(See   also   Associations    op    Railroad    Companies;     Consolidation; 

Sales  of  Railroads;    Leases  op  Railroads;    Pools;    Track- 
age  Contracts.) 
RAILROADS, 

highways,  early  theory,  2  n. 

sketch  of  leases  of,  4. 

sketch  of  sales  of,  3. 

unconstructed,  when  within  provisions  of  consolidation  act,  29. 

unfinished,  when  may  be  leased,  184. 
(See     also     titles     containing    words     "Railroads"     or     "Railroad 

Companies.") 
RAILROAD  EMPLOYEES, 

application  of  federal  anti-trust  statute  to  combinations  of,  398. 
RAILROAD  LEASES  UNDER  RECEIVERSHIP. 

(See  Leases  of  Railroads;   Receivers.) 
RAILROAD  POOLS.     (See  Pools.) 
RATES  OF  FARE, 

consolidated  corporation  may  exercise  power  of  constituent  regard- 
ing, 77. 

right  of  lessee  to  fix,  226. 

whether  chartered  rates  follow  railroad  when  sold,  161. 

whether  right  to  fix,  passes  to  vendee  corporation,  161. 
RATIFICATION, 

(a)  Consolidation. 

legislative  recognition  of  consolidation  equivalent  to,  20. 

(b)  Sales. 

by  stockholders  of  sale  by  directors,  113. 
governed  by  same  principles  as  authorization,  113. 

(c)  Leases. 

distinction  between,  by  legislature  and  stockholders,  179. 
legislative,  validates  unauthorized  railroad  lease,  179. 
legislative,  what  constitutes,  179. 

(See  also  Legislative  Authority.) 
REAL  ESTATE, 

transmission  of,  upon  consolidation,  66. 
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RECEIVER, 
(a)    Sales. 

when  may  be  appointed  to  follow  corporate  assets,  125. 
(6)   Leases. 

may  elect  within  reasonable  time  to  assume  or  renounce  lease, 

235. 
may  not  abrogate  lease  as  between  parties,  234. 
not  assignee  of  term  of  railroad  lease,  234. 
obligations  of,  after  election  to  assume  lease,  237. 
obligations  of,  after  election  to  renounce  lease,  237. 
obligations  of,  pending  election  to  assume  or  renounce  lease,  236. 
power  to  lease  railroad,  238. 
power  to  take  lease  of  railroad,  23S. 

what  constitutes  election  to  assume  or  renounce  lease,  235. 
what  constitutes  reasonable  time  within  which  to  elect  to  assume 
or  renounce  lea.se,  235. 
(c)    Combinations. 

of  illegal  combination,  rights  and  remedies  of,  368. 
RECOGNITION, 

legislative,  of  consolidated  corporation  validates  organization,  20. 
(See  also  Ratification.) 
RECONSTRUCTION  AND  REPAIRS, 

liability  of  lessor  corporation  for,  223. 
REGRATING, 

definition  of,  358  n. 
REMEDI  I<;s, 

(a)    Consolidation. 

against  consolidating  corporations  if  not  dissolved,  SS. 
enforcement  of  constitutional  provisions  against  consolidation, 

40. 
equitable,  of  creditors  of  consolidating  corporations,  87. 
legal,  of  creditors  of  consolidating  corporations,  86. 
of  consolidated  corporation  to  enforce  subscriptions,  69. 
of  dissenting  stockholder  in  case  of  invalid  consolidation,  46. 
of  dissenting  subscribers  in  case  of  invalid  consolidation,  47. 
procedure  in  stockholders'  actions  to  restrain  consolidation,  48. 
(6)    Sales. 

of  creditors  against  consideration  for  fraudulent  sale,  125. 
of  creditors  against  stockholders  of  vendor  corporation,  125. 
of  creditors,  at  law,  in  case  of  fraudulent  sale,  125. 
of  creditors,  in  equity,  in  c;xse  of  fraudulent  sale,  125. 
of  creditors  upon  assumption  clause  in  contract  of  sale,  125. 
of  dissenting  stockholders  in  case  of  invalid  sale,  114. 
of  di.s.senting  stockholders  in  case  of  invalid  sale  of  railroad,  151. 
(c)    Leases. 

against  licensee  company  under  trackage  contract,  202,  263. 
against  proprietary  company  under  trackage  contract,  261,  263. 
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REMEDIES  ^  continued, 

of  lessee  corporation,  228. 

of  lessor  corporation,  in  equity,  214. 

of  lessor  corporation  after  disaffirmance  of  ultra  vires  lease,  242, 

243,  244. 
of  State  in  case  of  ultra  vires  leases,  2,50,  251. 
of  stockholdcr.s  in  case  of  unauthorized  railroad  lease,  191. 
of  stockholders  to  restrain  lease,  169. 

(d)  Stockholding. 

of  minority  stockholders  of  controlled  corporation,  301. 
of  State  in  case  of  ultra  vires  stockholding,  293. 
of  stockholders  in  cai^e  of  tiltra  vires  stockholding,  293. 
stockholder   may  enjoin   voting  ultra  vires  holdings  of  stock, 
288. 

(e)  Combinations. 

between  combination  and  its  members,  367. 
collateral  attack  upon  combination,  369. 
injunction  by  State  against  illegal  combination,  374. 
injunction  not  a  substitute  for  quo  warranto,  374. 
member  of  illegal  combination  cannot  recover  upon,  366. 
of  members  of  illegal  combination,  366. 
of  receivers  and  assignees  of  illegal  combinations,  368. 
of  stockholders  of  combining  corporations,  371. 
quo  warranto  against  corporate  combination,  372. 
test  of  right  of  member  of  illegal  combination  to  recover,  366. 
under  federal  anti-trust  statute,  406-409. 
under  State  anti-trust  statutes,  446-449. 
upon  independent  contracts  of  illegal  combination,  369. 
RENT, 

by  stipulation  may  be  paid  to  third  person,  198. 

consideration  of  lease  is,  198. 

covenant  to  pay,  204. 

due  primarily  to  lessor,  198. 

equitable  lien  upon  share  of  earnings,  211. 

rights  of  stockholders  when,  payable  in  form  of  dividends,  212. 

share  of  earnings  as,  211. 

(See  also  Leases  of  Railroads.) 
REORGANIZATION, 

corporation  takes  property  under,  as  successor,  141. 
distinction  between,  and  consolidation,   16  n. 
distinction  between,  and  sale  of  railroad,  141. 
incidental  power  to  take  stock  upon,  280. 
(See   also    Exchange    of   Corporate    Property   foe   Stock;     Sales 

OF  Property  of  Private  Corporations.) 
REPAIRS, 

covenant  to  make,  in  railroad  leases,  207. 
what  constitutes  necessary,  207. 

907 


RESERVED  POWER, 

power  of  legislature  to  withdraw  or  limit  right  to  consohdate  in 
absence  of,  24. 

power  of  legislature  to  withdraw  or  limit  right  to   consolidate   in 
exercise  of,  '25. 

power  of  state  to  prohibit  combinations  of  corporations  in  exercise 
of,  418. 
RIGHT  OF  EMINENT  DOMAIN.     (See  Eminent  Domain.) 
RIGHT  TO  CONTRACT. 

as  affected  by  State  anti-trust  statutes,  419. 

not  absolute,  419. 

under  Fifth  Amendment,   420. 

under  Fourteenth  Amendment,  419. 
RIGHT  TO  VOTE, 

corporation  has,  intra  vires  holdings,  2S7. 

corporation  ha.s  no,  ultra  vires  holdings,  288. 
RIGHTS  IN  STREETS, 

transmission  of,  upon  consolidation,  66. 
RULES  OF  PUBLIC  POLICY, 

analysis  of  rule  applicable  to  guasi-public  corporations,  359. 

analysis  of  rule  governing  private  corporations,  3.54. 

application  of,  to  associations  of  gwosi-public  corporations,  365. 

application  of,  to  associations  of  dealers,  362. 

application  of,  to  associations  of  manufacturers,  360. 

application  of,  to  associations  of  manufacturers  owning  patents,  361. 

application  of,  to  associations  of  railroad  companies,  363,  364. 

application  of,  to  assficiations  of  producers,  360. 

basis  of,  in  judicial  decisions,  341. 

basis  of,  case  of  Biscuit  (.'ombination,  349. 

basis  of,  case  of  the  Chicaso  Gas  Trust,  346. 

basis  of,  case  of  the  Diamond  Match  Company,  347. 

basis  of,  case  of  the  Glucose  Combination,  348. 

basis  of,  case  of  the  National  Lead  Trust,  349. 

basis  of,  case  of  the  Pocahontas  Coke  Company,  348  a. 

basis  of,  case  of  the  Prcser-\-crs  Trust,  345. 

basis  of,  case  of  the  Standard  Oil  Trust,  343. 

basis  of,  case  of  the  Sugar  Trust,  342. 

basis  of.  Whiskey  Trust  cases,  344. 

basis  of,  cases  (if  associations,  349. 

conservative  standards,  353. 

control  of  the  market,  356. 

difficulty  of  fiirmulating,  concerning  combinations,  340. 

distinction  between,  applicable  to  private  and  quasi-puhUc  corpora- 
tions, 351. 

distinction  between  useful  commodities  and  necessaries  of  life,  35S. 

extent  of  territory,  357. 

form  of  combination  immaterial,  354. 
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RULES  OF  PUBLIC  POLICY  —  continued, 

in  general,  350. 

necessity  for,  339. 

objects  and  tendencies  of  combinations,  355. 

stated,  352. 

what  are  ncce.ssaries  of  life,  358. 

what  are  useful  commodities,  35S. 

(See  also  Combinations;    Public  Policy.) 
RUNNING  POWERS.     (See  Tbackaqe  Contracts.) 


S 
SALE, 

distinction  between,  and  consolidation,  13. 

outline  of  relations  of  vendor  and  vendee,  3. 
(See   also   Sales  of  Franchises;     Sales   of   Property   op   Private 
Corporations;     Sales    of    Property    of    Quasi-public    Cor- 
porations;   Sales  of  Railroads.) 
SALES  OF  FRANCHISES, 

distinction  between,  and  sale  of  railroad,  142. 

legislative  authority  essential  to,  135. 

legislative  authority  essential  to  purchase,  139. 

of  corporations,  133,  134. 

of  corporation,  does  not  carry  property,  142. 

of  corporations,  nature  of,  134. 

transferability  of  franchise  of  corporate  existence,  132. 

ultra  vires,   139  a. 

unauthorized,  against  public  policy,   137. 

unauthorized,  ultra  vires,  136. 

unauthorized,  unlawful  delegation  of  powers,  138. 
SALES  OF  PROPERTY  OF  PRIVATE  CORPORATION, 

defences  to  stockholders'  actions  to  set  aside,  116. 

effect  of  sale  of  entire  corporate  property,  117. 

for  stock,  constructively  fraudulent,  124. 

liability  of  purchasing  corporation  for  debts  of  vendor,  123. 

obligation  of  majority  stockholders  to  minority,  114. 

of  entire  property  by  directors,  112. 

of  entire  property  by  unanimous  consent,  109. 

of  entire  property  of  losing  corporation  by  majority  vote.  111. 

of  entire  property  of  prosperous  corporation  by  majority  vote,  110. 

power  to  purchase  and  sell  generally,  108. 

priority  of  purchaser's  mortgage  over  claims   of  vendor's  creditors, 
126. 

procedure  in  stockholders'  actions,  115. 

ratification  by  stockholders  of  sale  by  directors,  113. 

remedies  of  creditors  in  case  of  fraudulent,  125. 

remedies  of  dissenting  stockholders  in  case  of  invalid,  114. 

909 


INDEX 

SALES  OF  PROPERTY  OF  PRIVATE  CORPORATION  —  coreimwed, 

ullrii  vires,  129  a, 

voidable,  114. 

what  action  necessary  to  authorize,  108. 

when  directors  are  interested  in  vendee  company,  prima  facie  fraudu- 
lent, 124. 

whether  stock  of  dissenting  stockholders  can  be  appraised,  121. 
(See  alscj  E-xchange  of  Corp(jr.\te  Property  fob  Stock.) 
SALES  OF  PROPERTY  OF  QUASI-PUBLIC  CORPORATIOXS, 

indispensable    property    cannot    be    alienated    without    legislative 
authority,  127. 

surplus  property,  129. 

test  of  indispensability,  128. 

ultra  rires,  129  a. 
SALES  OF  RAILROADS, 

acquiescence  of  stockholders  in,  1.50. 

construction  of  statutes,  146. 

conventional  and  judicial,  distinguished,  140. 

directors  have  no  power  to  authorize,  149. 

distinction  between,  and  reorganization,  141. 

distinction  between,  and  sales  of  franchises,  142. 

do  not  terminate  corporate  existence,  152. 

essential  franchises  pass  upon  sale  of  road,  1.57. 

liabilities  of  vendor  corporation  after  authorized  sale,  154. 

liabilities  of  \-endor  corporation  after  unauthorized  sale,  155. 

method  of  authorizing  and  executing,  148. 

obligations  of  vendee  in  respect  of  vendor's  public  duties,  162. 

of  road  alone  carries  necessary  franchises,  142. 

remedies  of  dissenting  stockholders  in  case  of  invalid,  151. 

remedies  of  State  in  case  of  unauthorized,  1.56. 

rights  of  vendee  corporation  in  .Eceneral,  1.5.8. 

rights  of  vendor  corporation  after  sale,   1.53. 

seller  must  have  authority  to  sell  and  buyer  to  buy,  144. 

slutns  of  foreign  purchasing  corporation,  164. 

statutes  authorizing,  145. 

statutes  authorizing,  strictly  construed,  146. 

statutory  authority  necessary  to,  143. 

statutory  requisites  for  authorization  and  execution,  148. 

stockholders  may  be  estopped  from  questioning  validity  of,  150. 

to  competing  or  parallel  line  prohibited,  147. 

vendee  not  liable  for  debts  of  vendor,   163. 

whither  appro\al  of  majority  is  sufBcient   in   absence  of   statute, 
14(1. 

whether  chartered  rates  of  fare  follow  the  property,  161. 

whether  exemptions  from  taxation  pass  to  vendee  corporation,  160. 

whether  right  of  eminent  domain  pa^^ses  to  vendee,  159. 

whether  sale  of  railroad  carries  franchises,  1 12. 
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SECRET  PROCE.'^SES, 

application  of  federal  anti-trust  statute  to  combinations  under,  401. 
SECURITY,  whether  majority  can  effect  consolidation  upon  giving,  50. 

(Sec  Apfkaisal.) 
SHERMAN  LAW.      (See  Feder.^l  Anti-trust  Statute.) 
SPECIFIC  PERFORMANCE,  of  trackage  contracts,  260. 
SOUTH  CAROLINA, 

(a)  Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 

statutes  authorizing  consolidation  of  railroads,  22  n. 

statutes  prescribing  method  of  consolidating,  52  n. 

statute  providing  that  consolidated  corporation  shall  acquire  no 
extraordinary  powers,  77  n. 

(b)  Sales. 

statutes  authorizing  purchase  of  railroads,  145  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statute,  414  n. 
SOUTH  DAKOTA, 
(a)    Consolidation, 

statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statute  authorizing  sales  of  railroads,  145  n. 
statute    prescribing   method   of    authorizing    sale   of    railroad, 
148  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 
statute  concerning  taxation  of  leased  railroad,  224  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 
statute  relating  to  foreign  lessee  corporations,  254  u. 

(d)  Stockholding. 

statute  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statutes,  414  n. 

constitutional  provision  against  monopolies  and  trusts,  414  n. 
STANDARD  OIL  TRUST,  nature  and  formation  of,  343. 
STATE, 

(a)    Consolidation. 

may  attack  irregular  consolidation,  95. 

status  of  corporation  created  by  joint  legislative  action,  101  n. 
(6)    Leases. 

remedies  of,  in  cases  of  ultra  vires  leases,  250. 
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STATE  —  continued, 

(c)  Sales. 

remedies  of,  in  case  of  unauthorized  sale  of  railroad,  156. 

(d)  Stockholding. 

remedies  of,  in  case  of  ultra  vires  stockholding,  293. 

(e)  Combinations. 

federal  anti-trust  statute  inapplicable  to  regulations  of,  403. 

outline  of  power  of,  over  combinations,  414. 

power  of,  over  property  devoted  to  public  uses,  417. 

power  of,  to  prohibit  combinations  of  corporations  in  exercise  of 
reserved  power,  418. 

power  of,  to  prohibit  combinations  of  ^uasi-public  corporations, 
417. 

remedies  of,  in  case  of  unlawful  combinations,  372,  373,  374. 
(See  also  Quo  Warranto.) 
ST.\TE  ANTI-TRUST  ST.\TUTES, 

applicability  of,  to  foreign  corporations,  436. 

application  of  miscellaneous,  444. 

application  of,  to  insurance  combinations,  435. 

apply  to  continuing  combinations,  443. 

as  defence  to  actions  for  j-ecovery  of  debt,  445. 

civil  remedies  under,  449. 

constitutionality  of,  415-424. 

construction  of  miscellaneous,  444. 

controlling  propositions  in  determining  constitutionality  of,  416. 

criminal  proceedings  under,  446. 

damages  recovered  under,  449. 

development  of,  414. 

enacted  in  exercise  of  police  power,  420. 

evidence  in  proceedings  under,  450. 

forfeitures  under,  447. 

have  no  extraterritorial  effect,  437. 

indictments  under,  446. 

invalidity  of  class  legislation,  421. 

invalidity  of  exemptions  of  anti-trust  statutes,  421. 

invalidity  of  exemptions  of  agricultural  products,  421. 

invalidity  under,  as  a  ground  for  collateral  attack,  445. 

limitations  of  actions,  451. 

not  regulations  of  interstate  commerce,  426. 

not  retroactive,  443. 

penalties,  446  n. 

power  of  State  over  property  devoted  to  public  uses,  417. 

power  of  State  to  prohibit  combinations  of  corporations,  in  exercise 

of  reserved  power,  41 S. 
power  of  State  to  prohibit  combinations  of  quasi-puhlic  corporations, 

417. 
proceedings  against  corporations  under,  448. 
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STATE  ANTI-TRUST  ST ATVTES^  continued, 
production  of  books  under,  450. 
provisions  that,  may  be  pleaded  as  defence,  445. 
rule  of  construction  of,  427. 
sphere  of  State  legislation,  415. 

State  courts'  interpretation  of,  followed  by  federal  courts,  423. 
summary  of,  414  n. 

validity  of  provisions  that,  may  be  pleaded  as  defence,  445. 
validity  of,  tested  by  Fourteenth  Amendment,  419-421. 
validity  of,  under  state  constitutional  provisions,  422. 
when,  may  be  pleaded  as  defence,  445. 
who  may  question  constitutionality  of,  424. 
STATUS, 

effect  of  interstate  consolidation  upon,  of  constituent  corporations, 

102. 
of  corporation  as  controlling  stockholder,  299. 
of  foreign  corporations,  101  n. 
of  foreign  vendee  corporation,  164. 
of  interstate  consolidated  corporation,  101. 
(See  also  Corporation.) 
STATUTES, 

(a)    Consolidation. 

against  consolidation  of  competing  or  parallel  railroads,  32  n. 
as  to  transmission  of  property  and  franchises  upon  consolidation, 

65. 
authorizing  consolidated  corporations  to  issue  mortgage  bonds, 

75  n. 
authorizing  consolidation  not  regulations  of  interstate  commerce, 

19. 
authorizing  consolidation,  not  retroactive,  20. 
authorizing  consolidation  of  business  corporations,  23  n. 
authorizing  consolidation  of  railroads,  22  n. 
authorizing  consolidated  corporation  to  exercise  right  of  eminent 

domain,  76. 
Connecticut,  concerning  evidence  of  consolidation,  91  n. 
construction  of  particular,  authorizing  consolidation,  28,  62,  63. 
construction  of,  prescribing  method  of  consolidation,  54. 
effect  of  consolidation  depends  upon  terms  of,  59. 
enforcement  of,  against  consolidation,  40. 
English,  authorizing  amalgamation,  12. 
for  appraisal  of  stock  in  consolidation  proceedings,  57. 
formal  requirements  of,  for  consolidation,  52. 
Minnesota,  against  consolidation  of  competing  lines,  35  n. 
miscellaneous,   conferring  powers  on  consolidated  corporation, 

77  n. 
New   York,    concerning  effect  of   consolidation  upon  pending 
suits,  89  n. 
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STATUTES  —  continued, 

prescribing  obligations  of  consolidated  corporation,  79  n. 

prohibiting  consolidation  of  competing  railroads  have  no  ex 
post  facto  application,  32. 

relating  to  transmission  of  property  and  franchises,  65. 

rule  of  construction  of,  authorizing  consolidation,  27. 

showing  creation  of  distinct  corporation  as  result  of  consolida- 
tion, 62. 

sho\^ing  merger  as  result  of  consolidation,  63. 

(b)  Sales. 

against  purchase  of  competing  or  parallel  railroads,  147. 

authorizing  purchases  of  railroads,  145. 

authorizing  sales  of  railroads,  145. 

construction  of,  relating  to  sales  of  railroads,  146. 

defining  status  of  corporation  purchasing  railroad,  158. 

for  appraisal  of  stock  in  case  of  exchange,  121. 

Pennsylvania,  concerning  dissolution  of  vendor  corporation. 
iry2  n. 

prescribing  method  of  authorizing  and  executing  sales  of  rail- 
roads, 148. 

providing  that  corporation  purchasing  railroad  may  exercise 
right  of  eminent  domain,  159  n. 

providing  that  sale  of  railroad  shall  not  affect  creditors,  163  n. 

(c)  Leases. 

authorizing  leases  of  railroads,  180. 

authorizing  lessee  to  exercise  power  of  eminent  domain  in  name 

of  lessor,  210  n. 
authorizing  lessee  to  exercise  right  of  eminent  domain,  210  n. 
authoiizing  railroad  leases,  rule  of  construction  of,  181. 
compelling  railroads  to  make  track  connections,  255. 
concerning  taxation  of  leased  railroads,  224  n. 
construction  of,  authorizing  railroad  leases,  1S2. 
construction  of,  not  authorizing  railroad  leases,  183. 
imposing  liability  upon  lessee,  230  n. 
prescribing  method  of  adopting  le;xse  of  railroads,  193. 
prohibiting  leases  of  competing  or  parallel  railroads,  186. 
pr(i\iding  that  railroad  lease  shall  not  affect  public  obligations 

of  lessor,  215. 
relating  to  foreign  lessee  corporations,  254. 

(d)  Stockhotdinij. 

authorizing  corporate  stockholding,  271. 

(e)  Combinations. 

authorizing  issue  of  stock  of  property,  319  n. 
concerning  pools,  364  n. 
federal  anti-trust  statute,  376  n. 

interstate  commerce  act  concerning  connecting  lines,  363  n. 
invalid  exemptions  in  .State  anti-trust,  421. 
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STATUTES  —  continued, 

providing  that  anti-trust,  may  be  pleaded  in  defence,  445. 
State  anti-trust,  414  n. 
STATUTES  OF  LIMITATION.     (See  Limitations.) 
STATUTORY  AUTHORITY.     (See  Legislative  Authority.) 
STOCK, 

(o)    Consolidation. 

appraisal  of,  57. 

condemnation  of,  for  purposes  of  consolidation,  51. 
(6)    Sales. 

appraisal  of,  of  dissenting  stockholder  in  case  of  exchange,  121. 

English  statute  for  appraisal  of,  121  n. 

exchange  of  corporate  property  for,  ultra  vires,  119. 

exchange  of  property  for,  infringement  of  rights  of  dissenting 

stockholders,  120. 
received  upon  exchange  belongs  primarily  to  corporation,  122. 
reorganization  plan  involving   payment  of   money  in   lieu  of, 

120. 
transfer  of  entire  corporate  property  for,  requires  unanimous 
consent,  118. 

(c)  Stockholding. 

assumption  of  power  to  hold,  in  articles  of  association,  270. 
English  rule  as  to  necessity  for  statutory  authority  to  purchase, 

265. 
expediency  of  purchase  of,  immaterial,  269. 
power  of  corporation  to  acquire  and  hold  its  own,  283  a. 
rule  requiring  statutory  authority  for  corporate  subscriptions  or 

purchases  not  evaded  by  indirection,  267. 
similar  nature  of  corporations  does  not  affect  power  to  hold,  268. 
statutory  authority  necessary  for  corporation  to  purchase,  264. 
statutory  authority  necessary  to  subscribe  for,  266. 

(d)  Combinations. 

issue  of,  for  good-will  in  formation  of  corporate  combination,  320. 

issue  of,  for  property  in  formation  of  corporate  combination,  319. 

(See  also  Corporate  Stockholding;    Stockholders.) 
STOCKHOLDERS, 
(a)    Consolidation. 

assent  of,  to  consolidation,  how  manifested,  45. 

condemnation  of  stock  of,  in  aid  of  consolidation,  51. 

estoppel  of,  of  constituent  corporations  to  deny  regularity  of 
organization  of  de  facto  consolidated  corporation,  96. 

estoppel  of,  of  de  facto  consolidated  corporation  to  deny  regular- 
ity of  organization,  96. 

laches  of,  in  restraining  consolidation,  49. 

of  constituent  corporations,  effect  of  consolidation  upon,  64. 

of  constituent  corporations  may  restrain  consolidation  of  com- 
peting railroads,  40. 
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STOCKHOLDERS  —  continued, 

preferred,  of  constituents,  obligations  of  consolidated  corpora- 
tion to,  SI. 

procedure  in  actions  of,  to  restrain  consolidation,  48. 

requisite  number  of,  whose  consent  is  necessary  to  consolida- 
tion, 41,  42,  43. 

rights  and  remedies  of  dissenting,  to  enjoin  consolidation,  46. 

statutes  authorizing  condemnation  of  stock  of  dissenting,  in  con- 
solidation proceedings  not  applicable  to  lease,  51. 

when  unanimous  consent  is  necessary  to  consolidation,  42. 

whether  majority  can  effect  consolidation  upon  giving  security, 
50. 

(b)  Sales. 

appraisal  of  stock  of  dissenting,  in  case  of  exchange,  121. 

defences  to  actions  by,  to  set  aside  sales  of  property,  116. 

entitled  to  stock  received  upon  exchange  only  upon  distribution, 
122. 

estoppel  of,  to  maintain  suit  to  set  aside  sales  of  property,  116. 

exchange  of  entire  corporate  property  for  stock  requires  unani- 
mous consent  of,  118. 

exchange  of  property  for  stock  infringement  of  rights  of,  120. 

franchise  of  corporate  existence  belongs  to,  131. 

hold  consideration  for  fraudulent  sale  as  trustees  for  creditors, 
125. 

laches  of,  as  affecting  right  to  complain  of  sales  of  property, 
116. 

may  be  estopped  by  participation  or  acquiescence  from  ques- 
tioning validity  of  sale  of  railroad,  150. 

objections  to  plan  of  paying  dissenting,  money  in  lieu  of  shares, 
120. 

procedure  in  actions  of,  to  enjoin  sale  of  corporate  property,  115. 

ratification  by,  of  sale  by  directors,  113. 

remedies  of  dissenting,  in  case  of  invalid  sales,  114. 

remedies  of,  in  case  of  exchange  of  property  for  stock,  122  6. 

remedies  of,  in  case  of  invalid  sale  of  railroad,  151. 

sale  of  property  of  private  corporation,  defences  to  actions  of,  to 
prevent,  116. 

when,  may  directly  receive  stock  in  exchange  for  corporate 
property,  122. 

whether  approval  of  majority  of,  sufficient  in  absence  of  .statute, 
149. 

(c)  Leases. 

assent  of,  necessary  to  railroad  lease,  188. 
distinction  between  ratification  by,  and  by  legislature.  179. 
laches  of,  may  prevent  attacking  railroad  lease,  192. 
lease  of  entire  property  of  prosperous  corporation  requires  unani- 
mous consent  of,  166. 
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may  be  estopped  by  acquiescence  from  attacking  invalid  railroad 

lease,  192. 
remedies  of,  in  case  of  unauthorized  railroad  lease,  191. 
remedies  of,  to  restrain  lease  of  corporate  property,  169. 
rights  of,  when  rent  is  payable  in  form  of  dividends,  212. 
when   leases   by   directors   or   majority   of,    can   be  set   aside, 

168. 
whether  appro^'al  of  lease  by  majority  of,  sufficient  in  absence  of 

statute,  189. 

(d)  Stockholtting. 

may  enjoin  voting  of  ultra  vires  holdings  of  stock,  288. 
remedies  of,  in  case  of  ultra  vires  stockholding,  293. 
remedies  of  minority,  of  controlled  corporation,  301. 
status  of  corporations,  as  controlling,  299. 
status  of  corporations  as,  284. 

(e)  Combinations. 

in  formation  of  trust  State  regards  acts  of,  as  acts  of  corporation, 

313. 
remedies  of,  of  combining  corporations,  371. 
(See  also  Stjbscribeks.) 
SUBSCRIBERS, 

action    upon    subscription     by    constituent    corporation    against, 

69. 
enforcement  by  consolidated  corporation  of  obligations  of,  to  con- 
stituent corporation,  69. 
remedies  of  dissenting,  in  case  of  invalid  consolidation,  47. 
to  stock  of  constituent  corporation  may  attack  irregular  consolida- 
tion, 95. 
when,  bound  by  consolidation  proceedings,  68. 
when,  estopped  to  question  regularity  of  consolidation,  96. 
(See  also  Consolidation;   Stockholdehs.) 
SUBSCRIPTIONS, 

conditional,  enforcement  of,  by  consolidated  corporation,  69. 
corporate,  for  stock  in  foreign  corporations,  272. 
corporate,  through  agents  invalid,  267. 
effect  of  idtra  vires  lease  upon,  246. 
necessity  for    tatutory  authority  for  corporate,  266. 
remedies  of  consolidated  corporations  to  enforce,  69. 
to  stock  of  constituent  corporations  pass  to  consolidated  corpora- 
tion, 68. 
SUGAR  TRUST,  nature  and  formation  of,  342. 
SUITS.     (See  Remedies.) 
SURPLUS  PROPERTY, 
leases  of,  172. 
sales  of,  129. 
surplus  use  of  tracks,  172. 
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TAXATION, 

exemptions  from.     (Sec  Exemptions  from  Taxation.) 
of  interetate  consolidated  corporation,  105. 
of  leased  railroads,  224. 
TAXES, 

distinction  between,  and  assessments,  205. 
covenant  to  pay,  for  sole  benefit  of  lessor,  205. 
covenant  to  pay  in  railroad  leases,  205. 
TELECiRAPH  COMPANIES, 

constitutional  prohibitions  against  consolidation  of  competing,  39. 
TELEPHONE  COMPANIES, 

constitutional    prohibitions    against   consolidation    of    competing, 
39. 
TENNESSEE, 
(a)    Consolidation. 

statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statutes  authorizing  purchase  of  railroads,  145  n. 
statute    prescribing  method  of  authorizing    sale    of    railroad. 
148  n. 

(c)  Leases. 

statutes  authorizing  railroad  leases,  145  n,  180  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

(d)  Combinations. 

anti-trust  statutes,  414  n. 

constitutional  pra\-ision  against  monopolies,  414  n. 
TERMINAL  FACILITIES,  meaning  of  phrase,  200. 
TEXAS, 

(a)    Consolidation. 

statute  authorizing  consolidation  of  benevolent,  etc.,  corpora- 
tions, 23  n. 
statute  concerning  consolidation  of  railroads,  22  n. 
constitutional    provision    against    consolidation    of    competing 
corporations,  32  n. 
(6)    Leases. 

constitutional  provision  against  consolidation  not  construed  to 

authorize  lease,  183. 
statute  authorizing  railroad  leases,  ISO  n. 

statute  providing  that  lease  shall  not  affect  lessor's  public  obli- 
gation, 215. 
statute  pro\iding  that  lessor  shall  be  liable  as  if  operating  rail- 
road, 216  n. 
(c)    Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
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TEXAS  —  continued, 
(d)    Combinations. 

anti-trust  statutes,  414  n. 

constitutional  provision  against  monopolies,  414  n. 
constitutionality  ot  anti-trust  statutes,  420. 
TORTS, 

liability  of  consolidated  corporation  for,  of  constituents,  82. 
liability  of  lessor  for,  of  lessee,  218-221. 
(See  also  Consolidation;    Lessee  Corporation;    Lessor  Coepora- 

tion;   Negligence.) 
TRACKAGE  CONTRACTS, 
assignability  of,  258. 
construction  of,  259. 

distinction  between,  and  leases,  176,  255. 
English  statutes  granting  running  powers,  255. 
execution  of,  256,  257. 
limitations  upon  power  to  execute,  256. 
liability  of  licensee  company  to  employees,  263. 
liability  of  licensee  company  to  third  persons,  262. 
liability  of  proprietary  company  to  employees,  263. 
liability  of  proprietary  company  to  third  persons,  261. 
nature  of,  255. 

nature  of  running  powers,  255. 
specific  performance  of,  260. 

statutory  authority  not  necessary  for  execution  of,  256. 
whether  written  contract  is  necessary,  257. 
TRAFFIC  CONTRACTS. 

(See  Associations  of  Railroad  Companies.) 
TRANSMITTING  COMPANIES, 

constitutional    prohibitions    against    consolidation    of    competing, 
39. 
TRANSPORTATION  COMPANIES, 

constitutional  prohibitions  against  consolidation  of  competing,  39. 
TRUST, 

definition  of,  304. 
formation  of,  309. 

in  formation  of.  State  regards  acts  of  stockholders  as  acts  of  corpo- 
ration, 313. 
invalid  as  delegating  corporate  powers,  315. 
invalid  as  involving  partnership  of  corporations,  314. 
invalid  as  involving  practical  consolidation,  316 
nature  of  trust  certificates,  317. 
popular  use  of  word,  305. 
rights  and  liabilities  of  trustees,  317. 
right  of  trustee,  317. 
transferability  of  certificates,  317. 

(See  also  Coiibinations.) 
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TRUST  CERTIFICATES, 

nature  of,  317. 

Statr  anti-trust  statutes  concerning,  414  n. 

transferability  of,  317. 
TRUST  FUND  DOCTRINE, 

development  of,  123  n. 

limitations  upon,  123  n. 

objections  to,  123  n. 

stated,  123  n. 
TRUSTEES, 

rights  and  liabilities  of,  under  industrial  trusts,  317. 


U 
ULTRA  VIRES, 

consolidation  without  legislative  authority  is,  17. 

contract.s  for  purchase  of  stock,  290. 

defence  of,  after  delivery  of  possession  under  lease,  241. 

defence  of,  to  enforcement  of  leases,  240. 

distinction  between  acts,  the  majority  and,  the  corporation,  151. 

effect  of  execution  of,  contract  for  exchange  of  property  for  stock, 
122  a. 

exchange  of  property  for  stock  is,  119. 

holdings  of  stock,  independent  contracts,  291. 

holdings  of  stock,  liability  for  asse.ssments  upon,  289. 

holdings  of  stock,  what  incidents  of  ownership  attach  to,  2SS. 

purchase  for  control  without  express  authority  is,  298. 

sale  of  railroad,  remedies  of  dissenting  stockholders  in  case  of,  151. 

sales  of  franchises,  139  u. 

unauthorized  lease  of  railroad  is,  177. 

unauthorized  sale  of  franchises  is,  136. 

unauthorized  taking  of  lease  is,  178. 
ULTRA  VIRES  LEASES, 

distinction  between,  and  irregular,  239. 

effect  of  delivery  of  possession  under,  241. 

effect  of,  upon  stock  subscriptions,  246. 

enforcement  of  executor}',  240. 

guarantee  of,  void,  247. 

lessee  may  surrender,  without  liability,  241. 

obligations  of  parlies  after  disaffirmance,  242. 

quo  warranto  in  case  of,  250. 

recovery  of  property  after  disaffirmance  by  lessee,  243. 

recovery  on  quanliim  meruit  after  disaffirmance,  244. 

remedy  of  .State  by  injunction  in  case  of,  251. 

right  and  duty  of  disaffirmance,  2  12. 

right  of  lessee  to  disaffirm,  242. 

right  of  lessor  to  disaffirm,  242. 
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ULTR  VIRES  LEASES  — continued, 

whether  lessee  can  i-ocover  for  improvements  made  under,  245. 

whether  lessor  can  recOA'er  property  when  it  disaffirms,  242. 
(See  also  Leases  op  Railroads.) 
UNANIMOUS  CONSENT, 

exchange  of  entire  corporate  property  for  stock  requires,  118. 

lease  of  entire  property  of  prosperous  corporation  requires,  166. 

sale  of  entire  corporate  property  by,  109. 

when  necessarj'  to  consolidation,  42. 

whether,  necessary  for  lease  of  railroad,  in  absence  of  statute,  189. 

whether,  necessary  for  sale  of  railroad,  in  absence  of  statute,  149. 
(See  also  Majority;    Minority.) 
UNAUTHORIZED  LEASE. 

(See    Leases    of    Railroads;    Lessee    Corporation;    Lessor     Cor- 
poration.) 
UNIVERSITATIS  JURIS,  meaning  of  phrase,  10. 
UNREASONABLE  RESTRAINT  OF  TRADE, 

federal  anti-trust  statute  not  limited  to  contracts  in,  388. 
USEFUL  COMMODITIES, 

use  of  phrase,  350,  351,  358. 

what  are,  358. 
UTAH, 

(a)  Consolidation. 

constitutional    provision    against    consolidation    of    competing 

corporations,  32  n. 
statute  authorizing  consolidation  of  business  corporations,  23  n. 
statute  authorizing  consolidation  of  rail^(^ads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 

(b)  Sales. 

statutes  authorizing  sales  of  railroads,  145  n. 
statute  conferring  powers  on  corporation  purchasing  railroads, 
158  n. 

(c)  Leases. 

statutes  authorizing  railroad  leases,  145  n,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

an ti- trust  statutes,  414  ii. 

constitutional  provision  against  combinations,  414  n. 

V 
VENDEE  CORPORATION, 

acquires  essential  franchises  upon  purchase  of  railroad,  157. 
generally  not  liable  for  debts  of  vendor,  123. 
may  assume  debts  of  vendor,  123. 
may  assume  obligations  of  vendor,  163. 
may  be  made  liable  by  statute  for  debts  of  vendor,  163. 
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VENDEE  CORPORATION  — c"re/mued, 

mortgage  of,  takes  priority  o\er  claims  of  vendor's  creditors,  126. 

not  liable  for  debts  of  vendor  unless  assumed  or  imposed  by  law,  163. 

obligations  of,  in  respect  of  vendor's  public  duties,  162. 

rights  of,  in  general,  1.58. 

statutes  defining  status  of,  158. 

status  of  foreign,  164. 

whether,  acquires  exemptions  from  taxation  upon  purchase  of  rail- 
road, 160. 

whether,  acquires  right  of  eminent  domain  upon  purchase  of  rail- 
road, 159. 

whether,  acquires  vendor's  right  to  fix  rates  of  fares,  161. 
VENDOR  CORPORATION, 

habihties  of,  after  authorized  sale  of  railroad,  154. 

liabilities  of,  after  unauthorized  sale  of  railroad,  155. 

liability  of  vendee  for  debts  of,  123. 

mortgage  of  vendee  takes  priority  over  claims  of  creditors  of,  12(3. 

obligations  of,  not  assumed  by  vendee  upon  sale  of  railroad,  163. 

obligations  of  vendee  in  respect  of  public  duties  of,  162. 

power  of,  to  sell  property  for  stock,  322. 

powers  of,  after  sale  of  railroad,  153. 

QUO  warranto  against,  in  case  of  unauthorized  sale  of  railroad,  156. 

sale  of  railroad  does  not  terminate  corporate  existence  of,  152. 

vendee  may  assume  debts  of,  123. 

vendee  may  be  liable  by  statute  for  debts  of,  163. 

vendee  may  expressly  assume  obligations  of,  163. 
VENDOR  AND  VENDEE, 

outline  of  relations  of,  3. 

distinction  between  relation  of,  and  other  intercorporate  relations,  141. 
VERMONT, 

(o)    Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 

(b)  Leases. 

statute  authorizing  railroad  leases,  180  n. 

(c)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
VESTED  RIGHTS, 

legislation  cannot  affect,  26,  266. 
power  to  consolidate  not  a,  24. 
VIRGINIA, 

statutes  authorizing  corporate  stockholding,  271  n. 
VOIDABLE  LEASE.'^, 

may  become  valid  by  acquiescence,  24S. 
of  private  corporation,  168. 
of  railroads,  248. 

(See  also  Leases  of  Railroads.) 
VOID  RESTRICTIONS,  in  railroad  leases,  220. 
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WASHINGTON, 
(a)    Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n.  • 
statute  authorizing  consolidation  of  railroads,  22  n. 
statute  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statute  authorizing  purchase  of  railroads,  145  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,   271  a. 

(e)  Combinations. 

constitutional  provision  against  monopolies  and  trusts,  414  n. 
WEST  VIRGINIA, 
(a)    Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 
statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statutes  authorizing  purchase  of  railroads,  145  n. 
statute    prescribing    method  of    authorizing    sale  of    railroad, 
148  n. 

(c)  Leases. 

statutes  authorizing  railroad  leases,  ISO  n. 

statute  prescribing  method  of  adopting  railroad  lease,  193  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 
WHISKEY  TRUST,  nature  and  formation  of,  344. 
WISCONSIN, 

(a)    Consolidation. 

statute  authorizing  consolidation  of  railroads,  22  n. 

statute  providing  that  land  grants  pass  to  consolidated  corpora^ 

tion,  77  n. 
statute  prescribing  method  of  consolidating,  52  n. 
(&)    Sales. 

statute  authorizing  sales  of  railroads,  145  n. 
statute  conferring  powers  on  corporation  purchasing  railroad, 
158  n. 

(c)  Leases. 

statute  authorizing  railroad  leases,  145  n,  180  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

anti-trust  statute,  414  n. 
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WILSON  TARIFF  ACT, 

provisions  of,  supplementing  federal  anti-trust  statute,  383. 
WORDS  AND  PHRASES.     (See  Definitions.) 
WYOMING, 

(a)    Consolidation. 

constitutional  provision  against  consolidation  of  competing  cor- 
porations, 32  n. 
statutes  authorizing  consolidation  of  railroads,  22  n. 
statutes  prescribing  method  of  consolidating,  52  n. 
(6)    Sales. 

statute  authorizing  sales  of  railroads,  145  n. 

statute  prescribing  method  of  authorizing  sale  of  railroad,  148  n. 

(c)  Leases. 

statute  authorizing  lessee  to  exercise  right  of  eminent  domain, 

210  n. 
statute  authorizing  railroad  leases,  145  n,  180  n. 
statute  concerning  taxation  of  leased  railroad,  224  n. 
statute  prescribing  method  of  adopting  railroad  lease,  193  n. 
statute  relating  to  foreign  lessee  corporations,  254  n. 

(d)  Stockholding. 

statutes  authorizing  corporate  stockholding,  271  n. 

(e)  Combinations. 

constitutional  provision  against  consolidations  or  combinations, 

414  n. 
constitutional  provision  against  monopolies,  414  n. 
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